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RAILROAD  REPORTS 


Boucher  v.  New  York,  N.  H.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  15,  1907.) 

[82  N.   E.   Rep.  15.] 

Railroads — Grade  Crossing — ^Duty  to  Maintain  Gates. — The  jury  are 
authorized  to  find  that  the  grade  crossing,  over  nine  adjacent  rail- 
road tracks,  of  a  street  along  which  five  lines  of  electric  street  cars 
ran  and  many  teams  passed,  was  a  dangerous  crossing,  at  which  it 
was  the  duty  of  the  railroads  owning  the  tracks  to  maintain  gates  and 
an  agent  to  operate  them,  even  though  they  had  not  received  an  or- 
der, under  Rev.  Laws,  c.  Ill,  §  192,  so  to  do. 

Master  and  Servant — Independent  Contractor — Evidence. — Evidence 
that  at  a  dangerous  grade  crossing  of  a  street  over  railroad  tracks, 
part  belonging  to  defendant  and  part  to  two  other  railroads,  there 
were  gates  on  ^ach  side  of  the  tracks,  operated  by  a  gate  tender 
from  a  house  midway  the  crossing,  between  tracks  belonging  to  de- 
fendant, authorizes  a  finding  that  the  business  of  operating  the  gates 
was  defendant's  and  that  the  gate  tender  was  its  agent  and  repre- 
sentative, and  not  that  of  an  independent  contractor,  notwithstanding 
evidence  that  the  gates  were  being  operated  under  some  arrangement 
between  defendant  and  one  of  the  other  railroads,  and  that  such  other 
railroad  hired  and  paid  the  gate  tender. 

Same — ^Dangerous  Business.* — The  running  of  frequent  railroad 
trains  over  a  grade  crossing  in  a  crowded  street  is  a  business  fraught 
with  such  danger  to  travelers  that  the  railtoad  company  cannot  dele- 
gate to  an  independent  contractor  the  operation  of  gates  thereat  and 
so  escape  liability  for  negligence  of  the  gate  tender. 

Exceptions  from  Superior  Court,  Worcester  County;  William 
Cushing  Wait,  Judge. 

Action  by  Joseph  Boucher  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  Verdict  was  ordered  for  defend- 
ant, and  plaintiflf  brings  exceptions.     Exceptions  sustained. 

Marvin  M.  Taylor,  for  plaintiff. 
John  L.  Hall,  for  defendant. 

Knowlton,  C.  J.  The  plaintiff  was  injured  at  a  grade  crossing 
of  the  defendant's  railroad  in  Worcester.     The  undisputed  evi- 

♦See  extensive  note,  24  R.  R.  R.  317,  47  Am.  &  Eng.   R-  Cas.,  N. 
S.,  317. 
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dence  tended  to  show  that  he  was  driving  down  Front  street, 
across  the  tracks  of  the  defendant  and  of  the  Boston  &  Albany 
Railroad,  directly  in  front  of  the  union  station;  that  the  street 
crosses  nine  tracks  at  that  point,  the  first  five  of  which  go  under 
the  arch  of  the  station ;  that  the  first  three  oT  these  are  used  by  the 
New  York  Central  &  Hudson  River  Railroad  Company  under  a 
lease  from  the  Boston  &  Albany  Railroad  Company,  and  the 
fourth  and  fifth  for  the  passenger  service  of  the  defendant's  rail- 
road; that  the  sixth,  seventh  and  eighth  are  used  for  freight 
service,  the  sixth  and  eighth  principally  by  the  New  York  Central 
&  Hudson  River  Railroad  Company  and  the  seventh  by  the  de- 
fendant, and  that  the  ninth  was  a  spur  track  to  the  Bradley  Car 
Works.  There  was  evidence  that  five  lines  of  electric  cars  run 
ttirough  the  street  and  over  these  railroad  tracks  at  this  crossing, 
and  that  many  teams  pass  there.  Two  gates  were  maintained  on 
each  side  of  the  tracks,  which  were  raised  and  lowered  by  a  gate 
tender,  whose  gate  house  was  near  the  center  of  the  crossing  at 
the  east  side  of  the  street,  between  the  fourth  and  fifth  tracks. 
The  plaintiflF  was  driving  southward,  the  gates  were  up  on  the 
north  side  of  the  crossing  and  he  drove  upon  the  tracks,  but,  be- 
fore he  got  across  them,  the  gates  on  the  southerly"  side  were  seen 
to  be  down,  and  he  stopped  his  horse.  The  evidence  tended  to 
show  that,  as  he  was  driving  upon  the  crossing,  one  of  the  de- 
fendant's trains  was  about  to  pass  over  it  on  the  fifth  track,  and 
the  gate  tender  started  to  put  down  the  gates  to  exclude  persons 
frotn  the  crossing.  The  gates  on  the  northerly  side  were  left 
up  long  enough  to  allow  an  electric  car  upon  the  crossing  to  pass 
oflF  to  the  northward,  and  during  that  time  the  plaiiitiflf  and  his 
companion  drove  on.  Afterwards  the  gate  tender  raised  the 
gates  on  the  southerly  side  to  let  the  plaintiflF  off,  but  lowered 
them  again  quickly,  so  that  one  of  them  came  down  between  the 
horse  and  the  plaintiff  as  he  was  sitting  in  the  wagon,  driving 
southward.  The  judge  ruled,  at  the  defendant's  request,  that  the 
defendant  was  not  liable  for  these  acts  of  the  gateman,  and  or- 
dered a  verdict  for  the  defendant. 

In  the  argument  before  us  both  parties  have  assumed,  and  we 
think  rightly,  that  there  was  evidence  for  the  jury  on  the  ques- 
tions whether  the  plaintiff  was  in  the  exercise  of  due  care,  and 
whether  there  was  negligence  on  the  part  of  the  gateman.  We 
must,  therefore,  consider  the  evidence  bearing  upon  the  relations 
of  the  gateman  to  the  defendant. 

We  understand  that  the  locations  of  the  Boston  and  Albany 
Railroad  and  of  the  defendant's  railroad  are  adjacent  to  each 
other  at  the  crossing.  The  jury  could  hardly  fail  to  find  that  this 
was  a  dangerous  crossing,  calling  for  great  precaution  for  the 
safety  of  travelers  on  the  street.  Gates  were  maintained,  to  be 
raised  and  lowered  by  a  gateman,  to  exclude  travelers  from  the 
defendant's  tracks  while  trains  were  passing.    There  was  no  evi- 
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dence  to  show  whether  the  defendant  had  been  ordered  to  main- 
tain gates  and  an  agent  to  open  and  close  them,  under  Rev.  Laws, 
c.  Ill,  §  192.    If  it  had  it  would  be  bound  to  obey  the  order,  and 
would  be  liable  for  the  negligence  of  its  agent  in  the  management 
of  the  gates.     If  there  had  been  no  such  order,  the  jury  well 
might  find  that  it  was  the  duty  of  the  defendant  to  maintain  such 
gates  and  a  gateman  for  the  protection  of  travelers  on  the  street, 
and  that  it  would  be  liable  for  accidents  caused  by  its  failure  to 
do  this.     Eaton  v.  Fitchburg  Railroad  Company,  129  Mass.  364. 
The  evidence  tends  strongly  to  show  that,  with  or  without  an 
order  under  the  statute,  there  were  compelling  motives  of  duty  of 
pecuniary  self-interest  to  induce  the  defendant  to  make  provision 
for  the  operation  of  gates  by  the  side  of  its  tracks  at  this  crossing. 
These  gates  were  being  operated  at  the  time  of  the  accident,  and 
had  been  maintained  and  used  for  a  long  time.    Without  further 
evidence,  the  jury  might  well  find  that  this  business,  being  done 
on  the   defendant's  premises,  apparently  in  its  interest,  was  the 
defendant's  business.    The  evidence  went  further,  and  tended  to 
show  that  it  was  being  done  under  some  arrangement  made  by 
the  defendant  with  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  the  nature  of  which  was  not  disclosed.     This 
strengthened  the  reasons  for  finding  that  the  defendant  owned 
and  controlled  the  business,  and  that  it  was  done  in  its  interest, 
through  the  agency  of  the  gate  tender.     Unless  it  appeared  that 
the  business  had  passed  out  of  its  control,  so  as  to  become  as  to 
proprietorship  and  right  of  control,  the  business  of  another,  the 
gate  tender  in  doing  it  was,  in  reference  to  liability  to  third  per- 
sons, its  servant  and  agent.     It  appeared  that  he  was  hired  and 
paid  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pnny.    But  this  circumstance  is  not  inconsistent  with  an  arrange- 
ment whereby  he  was  furnished  to  the  defendant  to  do  its  busi- 
ness in   the  protection  of  its  tracks,  as   its  representative,   for 
whose  negligence  it  would  be  liable.    The  lending  of  one's  servant 
to  another  party  to  act  in  his  business,  subject  to  his  control,  is 
conjmon.     The  law  in  relation  to  it  is  discussed  in  Delory  v, 
Blodgett,  185  Mass.  126,  69  N.  E.  1078,  64  L.  R.  A.  114,  102  Am. 
St.  Rep.  328,  and  in  cases  there  cited.    It  was  also  considered  in 
the  opinions  in  DiHton  v.  Amesbury  National  Bank,  181  Mass. 
154,  63  N..E.  405.    In  the  first  of  these  cases  the  determining  facts 
are  stated  as  follows :    "The  question  in  every  case  is  whether  the 
proprietor  for  whom  the  work  is  being  done  has  given  up  his 
proprietorship  of  the  particular  business  to  an  independent  con- 
tractor, and  has  thus  divested  himself  of  the  right  of  control,  so 
that  he  has  no  longer  a  legal  right  to  terminate  the  work  or  di- 
rect it.     If  he  has  done  nothing  to  limit  his  rights  in  regard  to  the 
business  which  is  being  done  for  his  benefit,  but  retains  his  pro- 
prietorship of  it,  each  man  who  works  in  it  is  legally  subject  to 
his  control  while  so  engaged,  and  in  reference  to  the  rights  of 
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third  persons  who  are  affected  by  the  work,  is  his  servant."  We 
are  of  opinion  that  there  was  evidence  from  which  the  jury  might 
have  found  that  this  business  was  never  taken  out  of  the  proprie- 
torship or  right  of  control  of  the  defendant,  and  that,  in  relation 
to  third  persons,  the  gate  tender  was  its  servant  or  agent. 

The  testimony  is  entirely  consistent  with  the  existence  of  such 
an  arrangement  as  appeared  in  Brow  v,  Boston  &  Albany  Rail- 
road Company,  157  Mass.  399,  32  N.  E.  362,  in  which  it  was 
shown  that  the  Boston  &  Albany  Railroad  Company  employed  a 
gateman  and  paid  him,  and  received  a  repayment  of  a  part  of  his 
wages  from  the  two  other  railroad  corporations  whose  tracks  were 
a  part  of  the  same  crossing.  Although  the  question  was  not  before 
the  court,  it  was  intimated  in  the  opinion  that  the  jury  might  find 
that  the  three  railroad  companies  jointly  "employed  a  common 
agent,  for  whose  torts,  in  the  performance  of  his  duty,  eacli  and 
all  were  responsible.'' 

It  was  not  necessary  that  the  plaintiff  should  satisfy  the  jury 
under  what  arrangement  the  business  of  guarding  its  crossing 
was  being  done.  It  was  enough  if  evidence  was  introduced  from 
which  an  inference  could  be  drawn  that  the  business  was  the  de- 
fendant's and  that  the  person  doing  it  was  its  agent  and  repre- 
sentative. 

The  view  most  favorable  to  the  defendant  would  be  that,  by  the 
arrangement  with  the  New  York  Central  Company,  that  company 
became  an  independent  contractor  with  the  defendant,  and  under- 
took to  do  the  business  of  protecting  the  defendant's  railroad  with 
gates,  in  such  a  way  as  to  leave  it  with  no  right  to  control,  direct 
or  manage  it.  If  that  were  the  arrangement,  the  gate  tender 
would  not  be  the  defendant's  servant.  But  it  does  not  follow 
that  the  defendant  would  not  be  liable  for  his  failure  to  use  due 
care  for  the  protection  of  travelers  at  the  crossing.  If  the  gates 
were  maintained  in  obedience  to  an  order  made  under  the  Rev. 
Laws,  c.  Ill,  §  192,  we  think  it  plain  that  the  corporation  could 
not  relieve  itself  from  liability  for  negligence  in  the  maintenance 
and  management  of  them  by  an  arrangement  with  an  independent 
contractor.  By  the  terms  of  the  statute  they  are  to  be  main- 
tained by  the  corporation's  agent,  and  the  corporation  is  to  be 
responsible  for  their  proper  maintenance.  Ev«n  if  there  were  no 
such  order,  and  if  the  jury  found  that  it  was  the  defendant's  duty 
to  maintain  them  for  the  protection  of  the  public,  we  are  of 
opinion  that  it  was  a  duty  that  could  not  be  delegated,  either  to  a 
contractor  or  to  a  servant,  in  such  a  way  as  to  relieve  the  corpora- 
tion from  the  obligation  to  see  that  due  care  was  exercised  for 
the  safety  of  travelers.  It  is  a  principle  of  law  that,  when  one  is 
conducting  a  business  the  necessary  effect  of  which  is  to  ex- 
pose others  to  great  danger,  so  that  he  ought  to  take  precautions 
for  their  safety,  he  is  responsible  for  the  negligence  of  an  in- 
dependent contractor  to  whom  he  intrusts  the  performance  of  this 
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duty.  Woodman  zr.  Metropolitan  Railroad  Company,  149  Mass. 
335,  21  N.  E.  482,  4  L.  R.  A.  213,  14  Am.  St.  Rep.  427;  Curtis 
V.  Kiley,  153  Mass.  123,  26  N.  E.  421;  Blessington  v,  Boston, 
153  Mass.  409,  26  N.  E.  1113;  Pye  v,  Faxon,  156  Mass,  471,  31 
X.  E.  640.  We  are  of  opinion  that  the  running  of  frequent 
railroad  trains,  over  a  grade  crossing  in  a  crowded  street  in  a 
great  city  is  a  business  fraught  with  such  danger  to  travelers  as 
to  impose  upon  the  railroad  corporation  that  runs  them  a  duty  to 
take  precautions  for  the  safety  of  the  travelers,  which  comes 
within  the  principle  just  stated.  This  too  is  intimated,  although 
not  expressly  decided,  in  Brow  v,  Boston  &  Albany  Railroad 
Company,  ubi  supra. 

Exceptions  sustained. 


Beckman  t/.  Lincoln  &  N.  W.  R.  Co. 

(Supreme  Court  of  Nebraska,  May  24,  1907.) 

[112  N.  W.  Rep.  348.] 

Eminent  Domain — Exercise  of  Power. — A  railroad  company  cannot 
exercise  the  right  of  eminent  domain,  except  to  take,  hold,  and  ap- 
propriate so  much  real  estate  as  may  be  necessary  for  the  location, 
construction,  and  convenient  use  of  its  own  road,  and  it  has  no  au- 
thority to  lake  land  for  the  use  of  another  company  in  the  construc- 
tion of  the  road  of  the  latter. 

Same — Rights  of  Lessor  Railroad.* — A  railroad  company  which 
fas  leased  its  lines  may,  if  the  lease  so  provide,  extend  its  lines  for 
the  benefit  of  its  lessee,  and  for  this  purpose  may  maintain  condem- 
nation proceedings  in  its  own  name. 

Same — Enjoining  Exercise  of  Power — Burden  of  Proof. — Where 
a  plaintiff,  in  an  action  to  restrain  a  railroad  company  from  enter- 
ing upon  his  land  and  constructing  a  railroad,  pleads  that  the  de- 
fendant company  has  instituted  condemnation  proceedings  and  de- 
posited the  damages  as  required  by  law,  and  that  the  road  is  being 
constructed  across  his  land  pursuant  to  such  proceedings,  and  that 
the  proceedings  are  void  because  the  road  is  in  fact  being  constructed 
by  and  for  another  company,  the  burden  is  upon  him  to  prove  the 
latter  allegation. 

Same — Sufficiency  of  Evidence. — Evidence  examined,  and  held  in- 
sufficient to  establish  the  plaintiff's  allegation  that  the  road  is  not  in 


*For  the  authorities  in  this  series  on  the  question  as  to  who  may 
exercise  the  power  of  eminent  domain,  see  foot-notes  appended  to 
Caretta  Ry.  Co.  v.  Virginia-Pocahontas  Coal  Co.  (W.  Va.)»  24  R.  R. 
R.  761,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  761. 
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fact  being  constructed  by  and  for  the  corporation  which  is  seeking^ 
to  obtain  the  right  of  way  by  condemnation  proceedings. 
(Syllabus  by  the  Court.} 

Appeal  from  District  Court,  Lancaster  County;  Frost,  Judge. 

Action  by  Fred  Beckman  against  the  Lincoln  &  Northwestern 
Railroad  Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed,  and  case  dismissed. 

/.  IV.  Dezccese  and  F.  E.  Bishop,  for  appellant. 
Field,  Rickctts  &  Ricketts,  for  appellee. 

Sedgwick,  C.  J.     This  action  is  brought  to  restrain  the  Lin- 
coln &  Northwestern  Railroad  Company,  a  corporation,  from  en- 
tering upon  the  plaintiff's  land  and  constructing,  or  permitting  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  to  construct,  a 
railroad  thereupon,  claiming  the  right  by  virtue  of  certain  con- 
demnation proceedings.     The  defendant,  the  Lincoln  &  North- 
western Railroad  Company,  was  incorporated  under  the  laws  of 
this  state  in  1879  to  construct  a  line  of  railroad  from  the  city 
of  Lincoln,  Neb.,  to  Columbus,  Neb.,  and  thence  to  the  north 
boundary  of  the  state.    The  road  has  been  constructed  as  far  as 
to  Columbus.    In  the  following  year  it  leased  its  right  of  way  and 
all  of  its  property  and  franchises  to  the  Burlington  &  Missouri 
River  Railway  Company  in  Nebraska  (a  corporation  also  organ- 
ized under  the  laws  of  this  state)   for  the  period  of  999  years. 
Afterwards  the  Chicago,  Burlington  &  Quincy  Railroad  Company 
purchased  the  road  and  property  of  the  Burlington  &  Missouri 
River  Railway  Company,  including  the  lease  from  the  defendant 
company.     In   May,    1906,   the  defendant  company  began  pro- 
ceedings in  the  county  court  of  Lancaster  county  to  condemn  a 
right  of  way  across  the  plaintiff's  land  for  the  construction  of  a 
railroad.    On  its  application  appraisers  were  appointed,  and  the 
plaintiff's   damages   appraised,   and   the   amount   so   found   was 
deposited  by  the  defendant  company  with  the  county  court,  and 
afterwards  appeals  were  taken  by  both  parties  to  the  district 
court.     Those  appeals  are  still  pending.     While  the  application 
was  pending  in  the  county  court,  and  before  the  damages  had 
been  assessed,  the  plaintiff  sought  to  question  in  that  court  the 
right  and  authority  of  the  defendant  to  exercise  the  right  of 
eminent  domain,  but  was  not  permitted  to  do  so  by  reason  of  lack 
of  jurisdiction  to  determine  such  a  question.     The  plaintiff  then 
began  this  action  in  the  district  court  of  Lancaster  county.    Upon 
the  trial  of  the  action  in  the  district  court,  judgment  was  en- 
tered enjoining  the  defendant  as  prayed,  and  from  that  ijjdgment 
the  defendant  has  appealed  to  this  court. 

1.  The  defendant  objects  that  the  plaintiff  is  not  entitled  to  re- 
lief by  injunction,  and  that  the  relief  which  the  plaintiff  seeks 
could  only  be  obtained  in  an  action  of  quo  warranto  to  deter- 
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mine  the  rights  and  powers  of  the  defendant  corporation.  We 
do  not  see  any  merit  in  this  objection.  The  matters  complained 
of  in  the  petition  are  not  that  the  defendant  is  seeking  to  exer- 
cise powers  not  given  it  by  its  articles  of  incorporation  under 
the  law.  It  is  not  claimed  that  the  defendant  is  without  the 
general  power  to  exercise  the  right  of  eminent  domain,  but  that  its 
attempted  exercise  of  that  right  in  this  particular  case  is  unlawful. 
There  can  be  no  doubt  that  a  court  of  equity  may  enjoin  a  cor- 
poration from  exercising  its  corporate  powers  in  an  unlawful 
manner  to  the  injury  of  an  individual,  when  the  ordinary  course 
of  the  law  affords  no  adequate  remedy.  Under  the  law  of  this 
state  as  it  has  been  construed,  the  landowner,  when  his  property 
is  taken  by  a  railroad  corporation  in  condemnation  proceedings  by 
virtue  of  the  right  of  eminent  domain,  has  no  adequate  remedy  in 
those  proceedings  against  the  wrongful  taking  of  the  property  for 
other  purposes  than  for  the  necessary  uses  of  the  corporation 
seeking  to  condemn  the  land.  In  Mattheis  v.  Fremont,  E.  &  M. 
V.  R.  R.  Co.,  53  Neb.  681,  74  N.  W.  30,  it  is  determined  that  the 
county  court  has  no  jurisdiction  to  afford  such  relief.  An  appeal 
to  the  district  court  does  not  vacate  or  supersede  the  proceedings  i| 

in  the  county  court  so  as  to  prevent  the  railroad  company  from 
proceeding  with  the  construction  of  its  road  upon  the  land,  which 
may  be  completed  and  the  road  in  operation  before  the  matter  is 
finally  heard  in  the  district  court.  Any  relief  that  the  district 
court  might  then  afford  cannot  be  said  to  be  adequate.  On  the 
other  hand,  it  is  equally  clear  'that  the  corporate  existence  of  the 
defendant  cannot  be  attacked,  nor  its  right  to  exist  and  exercise 
its  corporate  franchises  challenged,  by  a  private  individual  in 
this  form  of  action. 

2.  The  contention  of  the  plaintiff  is,  in  substance,  that  the  de- 
fendant is  not  engaged  in  the  construction  of  the  line  which 
crosses  his  land,  but  that  the  same  is  being  constructed  by  the 
Qiicago,  Burlington  &  Quincy  Railroad  Company  for  its  own  use 
and  benefit;  that  the  nearest  point  on  defendant's  line  of  railroad 
is  more  than  two  miles  from  his  premises ;  and  that  the  condemna- 
tion proceedings  are  not  prosecuted  in  good  faith  for  the  proper 
use  of  the  defendant,  and  are  in  fraud  of  plaintiff's  rights.  The 
contention  of  the  plaintiff  that  "a  railroad  company  cannot  use 
its  powers  of  eminent  domain  to  acquire  a  right  of  way  for  an- 
other company's  road"  is  manifestly  right.  "Such  corporation  is 
authorized  to  enter  upon  any  land  for  the  purpose  of  examining 
and  surveying  its  railroad  line,  and  may  take,  hold  and  appro- 
priate so  much  real  estate  as  may  be  necessary  for  the  location, 
construction  and  convenient  use  if  its  road."  Cobby's  Ann.  St. 
1903,  §9967.  It  clearly  has  no  authority  to  take  land  for 
the  use  of  another  company  in  the  construction  of  the  road  of  the 
lattter.  No  one  would  contend  that  this  defendant  company 
could  go  into  a  distant  county  of  the  state  and  condemn  land  for 
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the  construction  of  a  road  in  which  it  would  have  no  interest  when 
constructed,  a  road  that  would  be^he  property  of  another  company 
and  used  exclusively  by  that  other  company.  The  Lincoln  & 
Northwestern  Railway  Company  may  condemn  land  necessary 
for  the  construction  of  its  road,  but  it  cannot  condemn  land  for 
the  construction  of  a  road  by  and  for  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  or  any  other  company;  and  the 
principal  question  in  this  case  is  whether  this  land  is  being  taken 
for  the  construction  of  the  road  of  the  defendant  in  this  action, 
or  whether  it  is  in  fact  being  taken  for  the  construction  of  the 
road  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company. 
It  appears  from  the  record  that  the  latter  company,  which  is 
sometimes  spoken  of  as  "The  Burlington,"  operates  a  line  of  road 
from  Chicago,  through  Omaha  and  Lincoln,  to  Denver,  and  that 
Ihe  road  of  the  defendant  company,  as  before  stated,  extends 
from  Lincoln  to  Columbus.  The  two  roads  are  thus  connected 
for  interchange  of  traffic  at  Lincoln.  They  use  the  Lincoln 
"yards"  in  common,  and  have  done  so  for  many  years.  The  im- 
provements now  being  made  involve  a  reconstruction  of  the 
lines  of  both  roads  west  and  northwest  of  Lincoln,  and  also  of 
the  railroad  yards  used  in  common.  The  particular  part  of  the 
road  in  question  is  to  extend  from  a  point  near  Denton,  which  is 
a  few  miles  west  of  Lincoln  on  the  Burlington  Line,  into  these 
common  yards,  and  together  with  other  improvements  and  lines 
will  afford  a  new  route  of  connection  between  the  two  lines.  It 
is  argued  in  the  brief  that  this  new  line  in  question,  extending  as 
it  does  from  the  Burlington  Line  to  the  yards  used  in  common, 
is  intended  principally,  if  not  entirely,  for  the  use  of  the  Burling- 
ton Company,  and  must  for  that  reason  be  held  to  be  an  exten- 
sion of  the  Burlington  Line,  and  not  a  branch  of  the  defendant's 
line.  We  do  not  think  that  this  distinction  is  meritorious.  The 
statute  provides  that  railroad  companies  may  "construct  branches 
from  the  main  line  to  other  towns  and  places  within  the  limits 
of  this  state."  Section  9953.  Trester  v,  M.  P.  R.  R.  Co.,  33  Neb. 
180,  49  N.  \V.  1110.  If  the  yards  used  in  common  are  the  yards 
of  the  Burlington  Company,  and  the  defendant  company's  road 
runs  into  those  yards,  it  might  extend  its  line  through  those  yards 
to  another  road,  and  so  make  connections  therewith.  In  such 
case  the  state  would  not  be  interested  in  the  question  as  to  which 
company  was  in  fact  building  the  connecting  line.  The  statute 
quoted  will  not  admit  of  a  construction  that  would  prohibit  the 
defendant  company  from  building  such  connection,  and  as  that 
part  of  the  line  which  is  in  question  here  connects  with  both  roads, 
and  will  or  may  be  used  by  both  roads  in  the  interchange  of  traffic, 
it  is  clear  that  either  road  might  build  the  line,  and  the  road  that 
was  so  building  the  line  in  good  faith  might  exercise  the  right  of 
eminent  domain  to  secure  the  necessary  right  of  way  for  that 
purpose.    When  the  defendant  leased  its  right  of  way  and  prop- 
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erty  and  franchises  to  the  Buriington  &  Missouri  River  Company 
for  999  years,  as  before  stated,  that  company  took  over  the  prop- 
erty and  began  operating  the  same  in  connection  with  its  other 
lines  of  road,  until  it  was  consolidated  with  its  succesjor,  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  which  latter 
company  has  since  been  and  still  is  operating  the  same  in  the 
same  manner. 

The  effect  of  this  lease,  and  the  rights  of  the  parties  thereto 
in  regard  to  condemnation  proceedings,  were  considered  and  deter- 
mined in  Dietrichs  v.  L.  &  N.  W.  Ry.  Co.,  13  Neb.  361,  13  N.  W. 
624,  and  Gottschalk  ^^  L.  &  N.  W.  R.  R.  Co.,  14  Neb.  389,  15 
N.  \V.  695,  and  it  was  held  that  the  fact  that  this  defendant  had 
executed  a  leaoC  of  all  of  its  property  for  so  long  a  term,  with  the 
conditions  and  provisions  set  forth  in  the  opinions  referred  to, 
did  not  prevent  the  defendant  company  from  extending  its  lines 
for  the  benefit  of  the  lessee,  and  that  in  doing  so  this  defendant 
might  maintain  condemnation  proceedings  in  its  own  name.  -We 
consider  these  cases  as  settling  the  law  upon  these  questions  in 
this  state,  and  they  are  well  supported  by  authorities  in  other 
jurisdictions.  Mayor  of  Worcester  v.  Norwich  Railroad  Co.,  109 
Mass.  103 ;  Chicago  &  Western  Ind.  R.  R  Co.  v.  111.  Cent.  Co., 
113  111.  156;  Lower  v.  C,  B.  &  Q.  R.  R.  Co.,  59  Iowa,  563, 
13  N.  W.  718;  Chicago  Company  v.  People,  153  111.  409,  38 
N.  E.  1075,  29  L.  R.  A.  69;  State  v.  Superior  Court, 
31  Wash  445,  72  Pac.  89,  66  L.  R.  A.  897.  The 
railroad  company  seeking  to  condemn  land  can  only 
do  so  when  the  land  is  necessary  for  the  construction  of  its  road ; 
but,  on  the  other  hand,  a  railroad  company  which  has  leased  its 
road  and  franchises  and  property  for  a  term  of  years  may  still 
make  extensions  and  build  branch  lines,  and  the  fact  that  the 
same  are  to  be  used  by  another  company,  its  lessee,  and  that  other 
company  is  to  have  the  exclusive  beneficial  interest  in  the  use  of 
the  property,  will  not  prevent  the  prosecution  of  condemnation 
proceedings  in  the  name  of  the  company  that  is  actually  building 
the  same.  If  it  is  the  road  of  the  defendant  that  is  being  con- 
structed, the  condemnation  proceedings  should  be  in  the  name 
of  the  defendant;  but,  if  it  is  the  road  of  some  other  company  that 
is  being  constructed,  then  the  condemnation  proceedings  could  not 
be  maintained  by  this  defendant. 

The  question  at  issue  is  one  of  fact,  and  not  of  law,  and  requires 
an  examination  of  the  record.  The  trial  is  one  de  novo  in  this- 
court,  under  section  1705a,  Cobbey's  Ann.  St.  1905,  and  must  be 
determined  here  in  accordance  with  the  ordinary  rules  governing 
the  burden  of  proof  and  the  competency  and  materiality  of  the 
evidence.  The  first  point  necessary  to  determine  is :  Upon  whom 
is  the  burden  of  proof? 

In  every  case  all  allegations  necessary  to  the  plaintiff  to  make 
out  his  case  and  entitle  him  to  the  relief  he  asks  must  be  proved 
by  him.    If  an  allegation  material  to  the  plaintiff's  case  is  essen- 
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tially  negative  in  its  character,  the  rule  remains  the  same.  "When- 
ever, under  the  rules  of  substantive  law  applicable  to  the  rights  or 
liabilities  in  dispute  between  the  parties,  an  affirmative  case  re- 
quires proof  of  a  material  negative  allegation,  the  party,  whether 
plaintiff  or  defendant  has  the  burden  of  proving  it."  16  Cyc. 
927,  and  cases  cited.  Ihis  proposition  is  discussed  at  large  in 
Goodwin  v.  Smith,  72  Ind.  113,  and  in  a  note  to  the  same  case 
found  on  page  148,  37  Am.  Rep.  The  court  in  its  opinion,  quoting 
from  a  prior  case  in  the  same  court,  said :  "Where  the  jJlaintifF 
grounds  his  right  of  action  on  a  negative  allegation,  the  establish- 
ment of  which  is  an  essential  element  in  his  case,  he  is  bound  to- 
prove  it,  though  negative  in  its  terms."  In  Stokes  v.  Stokes,  156 
N.  Y.  662,  50  N.  E.  1122,  it  was  said,  in  the  syllabus,  that  the 
defendant  "was  bound  to  establish  his  defense  or  counterclaim,, 
although  it  required  the  proof  of  a  negative,  and  that  he  did  not 
sustain  this  burden  of  proof  by  testifying  that  he  deposited  the 
bonds  as  security  for  the  notes,  without  stating  that  they  were 
deposited  for  no  other  purpose ;"  and  the  court,  quoting  from  the 
case  of  Lamb  v.  Transportation  Company,  46  N.  Y.  271,  7  Am. 
Rep.  327,  said:  "It  sometimes  occurs,  in  the  progress  of  a 
trial,  that  a  party  holding  the  affirmative  of  the  issue,  and  conse- 
quently bound  to  prove  it,  introduces  evidence  which,  uncontra- 
dicted, proves  the  fact  alleged  by  him.  It  has  in  such  cases  fre- 
quently been  said  that  the  burden  of  proof  was  changed  to  the 
other  side ;  but  it  was  never  intended  thereby  that  the  party 
bound  to  prove  the  fact  was  relieved  from  this,  and  that  the 
other  party,  to  entitle  him  to  a  verdict,  was  required  to  satisfy  the 
jurv  that  the  fact  was  not  as  alleged  by  his  adversary.  In  such 
cases  the  party  holding  the  affirmative  is  still  bound  to  satisfy  the 
jury  affirmatively  of  the  truth  of  the  fact  alleged  by  him,  or  he 
is  not  entitled  to  a  verdict" — and  citing:  several  other  cases.  In 
Brown  7'.  King,  46  Mass.  (5  ^letc.)  173,  the  court,  at  page  181, 
said :  "Where  a  party  grounds  his  title  on  an  allegation,  whether 
affirmative  or  negative,  he  must  prove  it.  Presumptive  evidence 
of  title,  although  sufficient  to  make  out  a  good  prima  facie  case, 
does  not  necessarily  change  the  burden  of  proof."  In  Royal  Ins. 
Co.  V,  Schwing,  87  Ky.  410,  9  S.  W.  242,  the  court,  after  stating- 
that  averments  that  were  necessary  in  the  petition  must  be  proved 
bv  the  plaintiff,  although  they  were  of  a  negative  character,  said : 
"The  defendant,  however,  if  the  petition  was  defective,  cured  the 
defect  by  pleading  the  fact  that  the  fire  resulted  from 
the  fall  of  the  building.  Still  this  did  not  place  the 
burden  on  the  company,  if  the  plaintiff  was  required 
to  aver  and  prove  the  nonexistence  of  a  state  of  facts  that 
would  exonerate  the  company  from  liability  when  developed."" 
In  Cook  V.  Guirkin,  119  N.  C.  13,  25  S.  E.  715,  the  court  quoted 
with  approval  from  2  Whart.  Ev.  §  354,  as  follows:  "Whenever,, 
whether  in  plea  or  replication  or  rejoinder  or  surrejoinder,  an 
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issue  of  fact  is  reached,  then,  whether  the  party  claiming  the 
judgment  of  the  court  asserts  an  affirmative  or  negative  propo- 
sition, he  must  make  good  his  assertion.  On  him  lies  the  burden 
of  proof."  In  Gillson  v.  Price,  18  Nev.  109,  1  Pac.  459,  the  court 
said:  "Where  a  party  grounds  his  right  of  action  upon  a  neg- 
ative allegation,  he  must  prove  it.  It  is  then  material,  and  a  denial 
raises  a  material  issue."  See,  also,  a  full  discussion  of  the  prop- 
osition and  of  the  meaning  and  application  of  the  rule  in  2  Enc. 
Ev.  802,  where  the  rule  is  thus  stated:  "It  is  now  well  settled 
that,  if  a  negative  allegation  is  essential  in  asserting  a  right. 
whether  on  the  part  of  the  plaintiff  or  defendant,  the  one  as- 
serting the  right  has  the  burden  of  prpving  the  negative,  although 
he  may  have  failed  to  make  such  allegation." 

There  has  been  much  discussion  by  various  courts  on  the  sub- 
ject of  burden  of  proof,  and  whether  the  burden  of  proof  does 
or  can  in  any  case  shift  during  the  progress  of  the  trial.  It  is 
clearly  pointed  out  in  the  authority  last  cited  that  upon  the  sub- 
stantive issue  between  the  parties  the  burden  of  proof  never 
shifts;  that  the  words  "burden  of  proof"  are  sometimes  used  ia 
a  secondary  sense.  In  many  cases  the  party  having  the  burden 
of  proof  is  assisted  by  presumptions.  In  some  cases  the  presump- 
tions are  so  strong  that  his  adversary  is  required  first  to  introduce 
some  proof.  To  say,  under  such  circumstances,  that  his  adver- 
sary has  the  burden'  of  proof,  means  only  that  he  has  the  burden 
to  introduce  a  certain  quantum  of  proof,  and  when  he  has  done 
so  the  issue  is  tried  and  the  evidence  weighed  as  upon  any  other 
issue ;  the  party  making  the  allegation  having  the  burden  of  proof 
upon  that  issue.  This  is  the  logical  use  of  the  words  "burden  of 
proof."  The  party  making  the  allegation  of  fact,  whether  it  be 
an  affirmative  or  a  negative,  must,  when  the  evidence  is  all  in, 
have  furnished  more  proof  upon  that  fact  than  his  adversary  has,, 
or  he  fails  to  establish  his  case.  It  is  in  this  sense  that  the  au- 
thorities above  cited  hold  that,  when  the  allegation  of  a  negative 
fact  is  necessary  to  the  statement  of  the  plaintiff's  case,  the  bur- 
den of  proof  is  upon  him  who  alleges  it  to  establish  his  case. 

The  plaintiff  in  this  case  assumed  this  burden  upon  the  trial. 
He  alleged  in  his  petition  that  the  defendant  had  begun  con- 
demnation proceedings  in  the  county  court  to  obtain  a  right  of 
way  across  his  land;  that  the  amount  of  his  damages  occasioned 
by  the  taking  of  the  land  had  been  ascertained  and  allowed  by  the 
proceedings  in  the  county  court;  that  the  amount  had  been  de- 
posited by  the  company  pursuant  to  the  statute;  that  he  had 
taken  appeal  from  the  allowance  of  these  damages  to  the  dis- 
trict court,  where  the  same  is  now  pending;  that  in  pursuance 
of  those  proceedings  a  railroad  was  being  built  across  his  land. 
His  petition  shows  that  the  road  is  being  built  for  actual  use  as 
a  public  railroad,  and  that  it  will  be  an  important  part  of  a  pub- 
lic system  of  railroads,  so  that  the  allegations  of  his  petition. 
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show  that  it  is  a  plain  case  of  right  to  condemn  this  right  of  way, 
except  for  one  controlling  fact,  which  he  alleges  to  exist,  viz. : 
That  this  road  across  his  land  is  being  built  by  and  for  another 
corporation  as  owner  thereof,  and  not  by  and  fof   the  company 
instituting  the  condemnation  proceedings,  so  that  his  cause  of  ac- 
tion that  he  has  pleaded  and  presented  to  the  court  depends  en- 
tirely upon  this  allegation.    If  the  road  is  being  built  by  and  for 
another  company,  his  action  can  be  maintained.     If  it  is  being 
built  by  and  for  the  company  which  instituted  the  condemnation 
proceedings,  he  has  no  cause  of  action.     "The  party  who  would 
he  defeated  if  no  evidence  were  given  on  either  side  must  first 
produce  his  evidence."     Cobbey's  Ann.  St.   1903,  §  1267.     We 
must  take  the  issues  as  they  are.     The  plaintiff  has  presented 
a  case  which  depends  upon  the  allegations  of  the  ownership  of 
the  road  which  is  being  built,  and  plainly  upon  this  issue  so  pre- 
sented he  has  the  burden  of  proof.    To  maintain  this  issue  on  his 
part  he  called  Mr.  Westervelt  as  a  witness.     This  witness  was 
employed  as  a  right  of  way  man  to  procure  the  right  of  way 
for  this  road.     He  asked  this  witness  for  whom  he  was  acting 
in  procuring  this  right  of  way,  and  the  witness  testified  that  he 
was     acting     for     this    defendant.       This    was    direct     testi- 
mony   that  this  defendant  was  building    this    road    as    owner 
thereof,  and  it  is  not  weakened  by  the  fact  that  the  witness  testi- 
fied that  he  was  the  agent  for  the  defendant.  Agency  may  not  be 
established  by  proof  of  unsworn  declarations  of  the  supposed 
agent,  but  the  testimony  of  the  agent  himself  is  direct  evidence 
of  the  fact  of  his  employment,  and  is  not  weakened  by  the  fact 
that  he  is  in  a  position  to  know  for  whom  he  is  acting.    The  plain- 
tiff also  proved  by  this  witness  that  he  also  acted  as  right  of 
way  agent  for  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, and  that  this  company  operates  a  line  of  road  from  Chicago 
to    Denver,    which    line    is    owned    by    several    distinct    corpo- 
rations,    and    that    all    of    the    lines    of    these    corporations 
were  either  owned  or  leased  by  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  and  that  the  line  of  road  now  being  operated 
runs  through  Mr.  Beckman's  land.    The  plaintiff  also  proved  by 
the  witness  that  the  checks  which  he  drew  in  payment  for  right 
of  way  for  the  construction  of  this  new  line  of  road  in  question 
were  drawn  upon  the  Chicago,  Burlington  &  Quincy  Railroad 
Company.    That  he  receives  his  salary  as  right  of  way  man  from 
the  Chicago,  Burlington  &  Quincy  Railroad  Company;  but  each 
month  he  makes  an  apportionment  of  his  salary  among  the  differ- 
ent subsidiary  companies,  which  is  sent  to  the  auditor  and  charged 
to  the  different  railroads.    It  appears  from  his  evidence  that  the 
money  used  to  pay  for  the  right  of  way  for  this  new  line  is  fur- 
nished by  the  Chicago,  Burlington  &  Quincy  Railroad  Company. 
It  also  appears  from  the  evidence  of  this  witness  that  the  vouch- 
ers given  for  the  checks  drawn  upon  the  Chicago,  Burlington  & 
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Quincy  Railroad  Company  for  money  used  in  the  building  of 
this  line,  and  in  paying  for  the  right  of  way,  and  in  paying  the 
damages  for  injuries  to  the  crop  of  the  tenant  upon  the  land  in 
question,  were  marked  with  the  letters  "A  F.  E.  L.  &  N.  W."; 
that  these  letters  stand  for  the  words  "Authorized  for  Expendi- 
ture Lincoln  &  Northwestern";  and  that  they  are  so  identified 
for  the  purpose  of  enabling  the  auditor  of  accounts  to  charge  the 
expense  of  procuring  this  right  of  way  and  building  this  line  to 
the  defendant,  the  Lincoln  &  Northwestern  Railroad  Company. 
The  plaintiff  admits  that,  so  far  as  his  damages  are  concerned, 
it  is  immaterial  whether  this  railroad  is  to  be  built  by  the  one  or 
by  the  other  corporation.  He  stands  upon  his  strict  legal  rights, 
and  alleges  that  the  fact  is  that  the  railroad  is  not  being  built  by 
the  corporation  in  whose  name  the  right  of  way  is  being  con- 
demned as  the  owner  of  the  road,  and  he  insists  that  the  evidence 
which  he  has  produced  is  sufficient  to  establish  that  fact.  It  seems 
clear  that  he  has  not  established  that  fact  by  a  perponderance  of 
the  evidence. 

The  defendant  oflFered  in  evidence  a  paper  purporting  to  be  a 
copy  of  the  minutes  of  a  meeting  of  the  board  of  directors  of  the 
defendant  company  authorizing  the  construction  of  the  line  in 
question.  This  document  was  excluded  by  the  district  court  as 
secondary  evidence.  This  ruling  of  the  district  court  was  prob- 
ably correct. 

The  plaintiflF  has  failed  in  the  proof  necessary  to  establish  his 
cause  of  action,  and  the  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  case  dismissed. 
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Lawrence:,  State's  Atty.  of  Rutland  County  v,  Rut- 
land R.  Co. 

(Supreme  Court  of  Vermont,   General  Term,  Nov.  16,  1907.) 

[67  Atl.  Rep.  1091.] 

Corporations — Corporate  Existence  and  Franchise — ^Amendment  of 
Charter. — A  reservation  in  a  charter  of  a  corporation  or  in  the  gen- 
eral law  of  power  to  amend,  alter,  or  repeal  places*  under  legislative 
control  all  rights,  privileges,  and  immunities  derived  directly  from 
the  state  including  its  very  existence,  but«  rights  and  interests  ac- 
quired by  the  corporation  not  constituting  a  part  of  the  contract  of 
incorporation  and  not  so  derived  directly  from  the  state  stand  on  a 
different  footing,  and  are  not  thereby  subjected  to  legislative  control. 

Constitutional  Law — Due  Process  of  Law — Weekly  Payment  Act.* 
— Act  Dec.  10,  1906,  p.  114,  No.  117,  requiring  a  mining,  quarrying, 
manufacturing,  etc.,  or  railroad  corporation  to  pay  its  employees  each 
week,  and  that  payment  shall  be  in  lawful  money,  is  not,  as  to  a  rail- 
road corporation,  whose  charter  provides  that  it  shall  be  subject  to 
amendment,  alteration,  or  repeal,  and  subject  also  to  the  general  law 
to  the  same  effect,  a  deprivation  of  liberty  or  property,  as  to  either 
requirement  without  due  process  of  law  in  violation  of  Const.  U.  S. 
Amend.  14,  nor  is  it  as  to  the  stockholders  of  such  corporation. 

Same — ^Equal  Protection  of  Laws.* — Act  Dec.  10,  1906,  p.  114,  No. 
117,  requiring  a  mining,  quarrying,  manufacturing,  etc.,  or  railroad 
corporation  to  pay  its  employees  each  week,  and  that  payment  shall 
be  in  lawful  money,  is  not,  as  to  a  railroad  corporation,  a  denial  of 
the  equal  protection  of  the  laws,  in  violation  of  Const.  U.  S.  Amend. 
14,  though  not  including  all  corporations,  the  rule  being  that  special 
legislation  does  not  contravene  the  equality  clause  of  that  amendment 
if  within  the  sphere  of  its  operation  all  persons  within  its  provisions 
are  treated  alike. 

Statutes— Void  in  Part— Efifect.'i— Even  if  Act  Dec.  10,  1906,  p.  114, 
No.  117,  requiring  a  mining,  quarrying,  manufacturing,  etc.,  or  rail- 
road corporation  to  pay  its  employees  each  week,  and  that  payment 
shall  be  in  lawful  money,  should  include  corporations  that  it  should 
not,  it  would  not  be  thereby  invalidated  as  to  a  railroad  corporation 
as  to  which  it  is  otherwise  valid. 

Constitutional  Law — Equal  Protection  of  Laws.* — Act  Dec.  10, 
1906,  p.   114,   No,   117,  requiring  a  mining,  quarrying,  manufacturing. 


♦For  the  authorities  in  this  series  on  the  constitutionality  of  stat- 
utes prescribing  a  penalty  to  compel  common  carriers  to  perform 
their  duties,  etc.,  see  foot-note  appended  to  Lexington  Grocery  Co. 
v.  .Southern  Ry.  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  &  Eng.  R. 
Cas,,  N.  S.,  349,  where  all  the  preceding  authorities  are  collected; 
foot-notes  appended  to  Stone  &  Co.  v.  Atlantic  Coast  Line  Ry.  Co. 
(N.  Car.),  23  R.  R.  R.  420,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  420. 
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«tc.,  or  railroad  ccrporation  to  pay  its  employees  each  week,  and  that 
payment  shall  be  in  lawful  money,  is  not  subject  to  the  objection 
that  the  act  cannot  operate  alike  on  all  within  its  provisions  because 
it  includes  foreign  corporations  as  to  which  the  Legislature  is  with- 
out power  of  amendment  of  charters,  since,  though  the  Legislature 
IS  without  power  of  amendment,  foreign  corporations  are  as  amend- 
able to  the  laws  of  the  state  as  to  the  business  done  therein  as  are 
domestic  corporations. 

Same— Liberty  to  Contract.*— Act  Dec.  10,  1906,  p.  114,  No.  117,  is 
not  invalid  as  restricting  the  rights  of  railroad  employees  to  contract 
with  their  employer,  such  restriction  not  being  direct,  but  resulting 
from  the  restriction  of  the  employers  right,  and  that  restriction  being 
valid  as  to  the  employer. 

Same— Bill  of  Rights.*— Act  Dec.  10,  1906,  p.  114,  No.  117,  requir- 
ing a  mining,  c^uarrying,  manufacturing,  etc.,  or  railroad  corporation 
to  pay  its  employees  each  week,  and  that  payment  shall  be  in  lawful 
money,  is  not  as  to  a  railroad  ccrporation,  whose  charter  provides 
that  it  shall  be  subject  to  amendment,  alteration,  or  repeal,  and  sub- 
ject, also,  to  the  gen^eral  law  to  the  same  effect  in  contravention  of  the 
declaration  of  ih^  Bill  of  Rights  that  all  men  are  born  equally  free, 
and  have  certain  natural  rights  amongst  which  are  acquiring,  possess- 
ing, and  protecting  property,  or  the  declaration  that  every  member  of 

society  "hath  a  right  to  be  protected  in  the  enjoyment  of  life,  liberty, 
and  property." 

Exceptions  from  City  Court  of  Rutland;  N.  K.  Farnsworth, 
Judge. 

Action  by  Robert  A.  Lawrence,  state's  attorney,  against  the 
Rutland  Railroad  Company  to  recover  a  penalty  for  a  violation 
of  the  weekly  payment  law.  Acts  1906,  p.  114,  No.  117.  Heard 
on  agreed  statement  of  facts  and  general  demurrer.  Judgment 
for  plaintiff,  and  defendant  excepts.    Affirmed. 

Argued  before  RowEi^L,  C.  J.,  and  TylER,  Munson,  and  Wat- 
son, JJ. 

C.  C.  Fitts,  Atty.  Gen.,  and  R,  A.  Lawrence,  State's  Atty.,  for 
plaintiff. 
H.  Hettry  Powers,  for  defendant. 

RowELL,  C.  J.  The  question  is  whether  the  weekly  payment 
act  (act  Dec.  10,  1906,  p.  114,  No.  117)  is  constitutional.  It 
provides  that  a  mining,  quarrying,  manufacturing,  mercantile, 
telegraph,  telephone,  railroad,  or  other  transportation  corporation, 
and  an  incorporated  express,  water,  electric  light  or  power  com- 
pany, doing  and  transacting  business  in  this  state,  shall  pay  each 
week,  in  lawful  money,  each  employee  engaged  in  the  busincbs  the 
wages  earned  by  such  employee  to  a  day  nor  more  than  six  days 

♦See  foot-note  on  preceding  page. 
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prior  to  the  date  of  such  payment,  provided  that,  if  at  any  time  of 
payment  an  employee  is  absent  from  his  regular  place  of  labor, 
he  shall  be  entitled  to  such  payment  on  demand.  It  further  pro- 
vides that  no  such  corporation  shall  pay  its  employees  in  script, 
vouchers,  duebills,  nor  store  orders,  except  it  be  a  co-operative 
corporation  in  which  the  employee  is  a  stockholder,  but  shall,  on 
request  of  such  shareholding  employee,  pay  him  as  provided  in  the 
act.  It  further  provides  that  no  assignment  of  future  wages 
payable  thereunder  shall  be  valid,  if  made  to  the  corpoia-tion  from 
which  such  wages  are  to  become  due,  or  to  any  one  in  its  behalf, 
or  if  made  or  procured  to  be  made  to  any  one  for  the  purpose  of 
relieving  such  corporation  from  the  obligation  to  pay  according 
to  the  act;  and  that  no  corporation  shall  require  an  agreement 
from  an  employee  to  accept  wages  at  any  other  period  as  a  con- 
dition of  employment.  The  act  penalizes  each  failure  to  pay  as 
therein  required,  and  this  action  is  brought  to  recover  a  penalty 
for  one  such  failure.  As  the  case  is  presented,  the  defendant 
does  not  question  its  liability  if  bound  by  the  act.  The  defendant's 
charter,  granted  in  1867,  provides  that  it  "shall  be  subject  to  the 
action  of  any  future  Legislature  to  amend,  alter,-  or  repeal  as  the 
public  good  may  require."  Before  and  at  the  time  of  this  grant, 
the  general  law  was,  even  since  has  been,  and  still  is,  to  the  same 
effect  as  to  all  acts  creating,  continuing,  altering,  or  renewing  a 
corporation  or  body  politic.  The  plaintiff  claims  that,  as  to 
charging  the  defendant's  charter,  the  act  in  question  does  not 
go  beyond  the  scope  of  the  power  therein  reserved  for  that  pur- 
pose; nor  beyond  the  general  law  in  that  behalf,  which  being  in 
force  when  the  charter  was  granted  and  still  in  force,  must  be 
read  into  it  as  a  part  of  it ;  and,  besides,  that  the  act  is  a  proper 
exercise  of  the  police  power  of  the  state.  The  defendant  denies 
this,  and  contends  that  the  act  contravenes  both  the  federal 
Constitution  and  the  state  Constitution — the  federal  Con- 
stitution, because  it  deprives  the  defendant  of  liberty  and  prop- 
erty without  due  process  of  law,  and  denies  to  it  the  equal  pro- 
tection of  the  laws ;  the  state  Constitution,  because  it  contravenes 
the  declaration  of  the  Bill  of  Rights  that  "all  men  are  born  equally 
free  and  independent,  and  have  certain  natural,  inherent,  and  un- 
alienable rights,  amongst  which  are  the  enjoying  and  defending  of 
life  and  liberty,  acquiring,  possessing,  and  protecting  property, 
and  pursuing  and  obtaining  happiness  and  safety,"  and  also  be- 
cause it  contravenes  the  further  declaration  of  the  Bill  of  Rights 
that  "every  member  of  society  hath  a  right  to  be  protected  in  the 
enjoyment   of  life,   liberty,   and   property." 

The  questions  arising  under  the  federal  Constitution  will  be  first 
considered,  for  their  determination  will  largely  dispose  of  those 
arising  under  the  state  Constitution.  It  is  needless  to  say  that  on 
the  federal  questions  the  decisions  of  the  federal  Supreme  Court 
are  controlling,  so  we  shall  not  go  much  outside  of  them.    And  it 


Vol,  27  R  R  R — Vol  50  Am  &  Eng  R  Cas,  N  S  17 

Lrawrence  v.  Rutland  R.  Co 

may  be  said,  in  limine,  that  they  settle  that  a  corporation  is  a  per- 
son, within  the  meaning  of  the  due  process  clause  and  the  equality 
clause  of  the  fourteenth  amendment ;  and  that  a  corporate  char- 
ter is  a  contract  between  the  state  and  the  corporators,  and  pro- 
tected by  the  federal  Constitution,  like  any  other  contract,  from 
legislation  impairing  its  obligation.  To  show  that  the  act  in  ques- 
tion is  within  the  power  to  amend  reserved  in  the  defendant's 
charter  and  in  the  general  law,  the  plaintiff  relies  largely  on  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Co.  v.  Paul,  173  U.  S. 
404,  19  Sup.  Ct.  419,  43  L.  Ed.  746,  which  was  error  to  the  Su- 
preme Court  of  Arkansas,  and  involved  the  constitutionality  of  a 
statute  of  that  state  providing  that  when  any  railroad  company, 
or  any  company,  corporation,  or  person  engaged  in  the  business 
of  operating  or  constructing  any  railroad  or  railroad  bridge,  or 
any  contractor  or  subcontractor  engaged  in  the  construction  of 
any  such  road  or  bridge,  discharged,  with  or  without  cause,  or 
refused  further  to  employ,  any  servant  or  employee  the  unpaid 
wages  of  such  servant  or  employee  then  earned  at  the  contract 
rate,  without  abatement  or  deduction,  should  be  and  become  due 
and  payable  on  the  day  of  such  discharge  or  refusal,  and,  if  not 
paid  on  such  day,  then,  as  a  penalty  for  nonpayment,  the  wages 
should  continue  at  the  same  rate  until  paid,  but  not  more  than 
60  days,  unless  an  action  was  brought  therefor  within  that  time. 
The  action  was  to  recover  both  wages  and  penalty.  The  Consti- 
tution of  that  state  provided  that  corporations  might  be  formed 
under  general  laws,  which  might  be  altered  or  repealed  from  time 
to  time ;  that  the  General  Assembly  should  have  power  to  alter,  re- 
voke or  annul  any  charter  of  incorporation  then  existing  and  re- 
vocable, or  any  that  might  thereafter  be  created,  whenever,  in  its 
opinion,  it  might  be  injurious  to  the  citizens  of  the  state ;  in  such 
manner,  however,  that  no  injustice  should  be  done  to  the  cor- 
porators. The  federal  Supreme  Court  affirmed  the  judgment  be- 
low, which  sustained  the  statute  as  within  this  reserved  power  of 
amendment,  as  far  as  it  affected  corporations,  and  as  not  violative 
of  the  fourteenth  amendment  nor  of  the  Constitution  of  the  state, 
which  is  substantially  like  the  declarations  of  our  Bill  of  Rights 
relied  upon,  following  the  case  of  Leep  v.  Same  Defendant,  58 
Ark.  407,  25  S.  W.  75,  23  L.  R.  A.  264,  41  Am.  St.  Rep.  109, 
in  which  the  statute  was  held  unconstitutional  as  to  subjects  of 
contract  purely  and  exclusively  private,  unaffected  by  any  public 
interest  or  duty  to  person,  society,  or  government,  and  the  parties 
are  capable  of  contracting,  as  to  which,  it  was  said,  no  condition 
can  exist  warranting  legislative  interference  for  the  purpose  of 
prohibiting  the  contract  or  controlling  its  terms.  It  was  contended 
above  in  the  Paul  Case  that,  as  to  railroad  corporations  organ- 
ized before  its  passage,  the  act  was  void  because  it  violated  the 
foiirteenlh  amendment.  But  the  court  said  that  corporations  are 
creatures  of  the  state,  endowed  with  such  faculties  as  the  state 
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bestows,  and  subject  to  such  conditions  as  the  state  imposes,  and, 
if  the  power  to  modify  their  charters  is  reserved,  the  reservation 
is  a  part  of  the  contract,  and  no  change  within  the  legitimate  exer- 
cise of  the  power  can  be  said  to  impair  its  obligation,  and  that 
as  the  amendment  then  in  question  rested  on  reasons  deduced  from 
the  peculiar  character  of  the  business  of  the  corporations  affected, 
and  the  nature  of  their  functions,  and  applied  to  all  alike,  the 
equal  protection  of  the  laws  was  not  denied.  The  further  ques- 
tion was  whether  the  amendment  should  have  been  held  unauthor- 
ized because  amounting  to  a  deprivation  of  property  forbidden  by 
the  federal  Constitution.  The  court  said  that  the  power  to 
amend  could  not  be  used  to  take  away  property  acquired  under 
the  operation  of  the  charter,  nor  to  deprive  a  corporation  of  the 
fruits  of  contracts  lawfully  made  that  had  been  reduced  to  pos- 
session; but  that  alterations  or  amendments  could  be  made  that 
would  not  defeat,  nor  substantially  impair,  the  object  of  the  grant 
nor  any  rights  that  had  vested  under  it  and  which  the  Legisla- 
ture might  deem  necessary  to  secure  that  object,  or  other  public 
or  private  rights ;  that  the  act  in  question  was  purely  prospective, 
and  did  not  interfere  with  vested  rights,  existing  contracts,  nor 
destroy,  nor  sensibly  encroach  upon,  the  right  to  contract,  although 
it  did  impose  a  duty  in  relation  to  the  payment  of  wages  actually 
earned  that  restricted  future  contracts  in  the  particular  named. 
In  view  of  the  fact  that  the  corporations  embraced  in  the  act 
were  clothed  with  a  public  trust,  and  discharged  duties  of  public 
consequence,  affecting  the  community  at  large,  the  court  below 
held  the  regulation  promotive  of  the  public  interest  in  the  protec- 
tion of  employees  to  the  limited  extent  stated,  and  properly  within 
the  reserved  power  to  amend.  The  court  above  said  that  inas- 
much as  the  right  to  contract  was  not  absolute,  but  might  be  sub- 
jected to  the  restraints  demanded  by  the  safety  and  welfare  of 
the  state,  it  did  not  think  that  the  conclusion  below  in  its  applica- 
tion to  the  power  to  amend  could  be  disputed  on  the  ground  of  in- 
fraction of  the  fourteenth  amendment.  But  it  is  said  that  the 
case  is  not  authority,  because  when,  the  defendant  in  error 
was  discharged,  his  wages  earned  became  due  and  payable  at  once 
at  the  common  law,  and  that  the  action  was  maintainable  on  that 
ground  alone.  But,  however  that  was  to  the  wages,  it  was  scarcely 
so  as  to  the  penalty,  for  that  would  not  accrue  at  common  law, 
and  recovery  was  had  for  both.  And,  besides,  no  such  question 
was  suggested  in  the  case,  which  was  put  exclusively  on  the  con- 
stitutionality of  the  act,  and  so  it  must  be  regarded  as  authority 
on  that  question.  And  the  court  recognized  it  as  such  in  the  mem- 
orandum case  of  Minneapolis,  etc.,  R.  R.  Co.,  z'.  Guano,  190  U. 
S.  557,  23  'Sup.  Ct.  854,  47  L.  Ed.  1183,  which  was  affirmed  on 
the  strength  of  it  and  of  other  cases.  And  it  is  in  accord  with  the 
decisions  of  that  court  generally  on  the  question'  of  how  far  a 
reservation  in  a  charter  or  in  a  general  law  of  power  to  amend, 
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alter,  or  repeal,  as  the  public  good  may  require,  authorizes  legis- 
lative control  of  the  corporation.  The  rule  deducible  from  those 
decisions,  shortly  stated,  is  substantially  this,  we  think:  That 
such  a  reservation  affects  the  entire  relation  between  the  state  and 
the  corporation,  and  places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its  charter  directly  from  the 
state,  including  its  very  existence ;  but  that  rights  and  interests  ac- 
quired by  the  corporation,  not  constituting  a  part  of  the  contract 
of  incorporation,  and  so  not  derived  directly  from  the  state,  stand 
on  a  different  footing,  and  are  not  thereby  subjected  to  legisla- 
tive control.  Thus,  in  Tomlinson  v.  Jessup,  15  Wall.  (U.  S.) 
454,  21  L.  Ed.  204,  exemption  from  taxation  granted  in  an  amend- 
ment of  a  charter,  not  made  on  a  consideration  moving  to  the  state, 
was  held  revocable  under  a  power  contained  in  a  genaral  law 
antedating  the  charter.  The  court  said  that  it  was  true  that  the 
amendment,  when  accepted,  formed  a  part  of  the  contract  from 
that  date,  and  was  of  the  same  obligatory  character;  and  that  it 
might  be  equally  true,  as  claimed,  that  the  exemption  from  taxa- 
tion added  largely  to  the  value  of  the  stock  of  the  corporation,  and 
induced  the  defendant  in  error  to  purchase  the  shares  held  by 
him,  but  that  those  considerations  could  not  be  allowed  any 
weight  in  determining  the  validity  of  the  subsequent  taxation ; 
that  the  reserved  power  authorized  any  change  in  the  contract  of 
incorporation  as  it  originally  existed,  or  as  subsequently  modified, 
or  its  entire  revocation ;  that  the  original  corporators  and  the  sub- 
sequent stockholders  took  their  interests  with  notice  of  the  power, 
and  of  the  possibility  of  its  exercise  at  any  time  in  the  discretion 
of  the  Legislature;  that  the  object  of  the  reservation,  and  of  sim- 
ilar reservations  in  other  charters,  is  to  prevent  a  grant  of  cor- 
porate rights  and  privileges  in  a  form  that  will  preclude  legisla- 
tive interference  with  their  exercise  if  the  public  interest  should 
at  any  time  require  such  interference;  that  it  is  a  provision  in- 
tended to  preserve  to  the  state  control  over  its  contract  with  the 
corporators,  which,  without  that  provision,  would  be  irrepealable, 
and  protected  from  any  measures  affecting  its  obligation;  that 
the  reservation  affects  the  entire  relation  between  the  state  and  the 
corporation,  and  places  under  legislative  control  all  rights,  privi- 
leges, and  immunities  derived  by  its  charter  directly  from  the  state ; 
but  that  rights  acquired  by  third  persons,  which  have  become 
vested  under  the  charter,  in  the  legitimate  exercise  of  its  powers, 
stand  differently.  There  the  state  contended  only  for  power  un- 
der the  reservation  to  modify  its  own  contract  with  the  corpora- 
tors, not  for  power  to  revoke  contracts  of  the  corporation  with 
other  parties,  nor  to  impair  any  vested  rights  thereby  acquired. 
Railroad  Co.  v.  Maine,  96  U.  S.  499,  24  L.  Ed.  836,  is  to  the  same 
effect.  But  the  alterations  must  be  reasonable,  made  in  good  faith, 
and  consistent  with  the  scope  and  object  of  the  act  of  incorpora- 
tion, for  beyond  the  sphere  of  the  reserved  power  the  vested  rights 
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of  corporators  are  surrounded  by  the  same  securities,  and  are  as 
inviolable  as  are  such  rights  in  other  cases.  Shields  v,  Ohio,  95 
U.  S.  319,  324,  24  L.  Ed.  357. 

The  doctrine  of  these  cases  is  approved  and  applied  in  the 
Sinking  Fund  Cases,  99  U.  S.  70,  25  L.  Ed.  496.  There  it  was 
held  that,  by  virtue  of  a  reserved  power  to  amend,  Congress 
could  require  the  plaintiffs,  which  were  railroad  corporation, 
to  set  aside  a  portion  of  their  current  income  as  a 
sinkink  fund  to  meet  certain  of  their  mortgage  debts  when 
they  matured.  As  to  the  Union  Pacific  Company,  which  was 
a  government  corporation,  the  court  said  it  was  safe  to  say  that, 
whatever  rules  Congress  might  have  prescribed  in  the  original 
charters  for  the  government  of  the  corporation  in  the  adminis- 
tration of  its  affairs,  it  retained  the  power  to  prescribe  by  amend- 
ment; that  it  could  not  undo  what  had  been  done,  nor  unmake 
contracts  that  had  been  made,  but  that  it  could  provide  for  what 
should  be  done  in  the  future,  and  direct  what  preparations  should 
be  made  for  the  due  performance  of  contracts  already  entered 
into;  that  it  could  originally  have  prohibited  the  borrowing  of 
money  on  mortgage,  or  said  that  no  bonded  debt  should  be  con- 
tracted without  ample  provision  by  sinking-fund  to  meet  it  at 
maturity;  that,  not  having  done  so  at  first,  it  could  not  then,  by 
direct  legislation,  vacate  mortgages  already  made  under  the  power 
originally  granted,  nor  release  debts  already  contracted,  but  that 
a  prohibition  against  contracting  debts  in  the  future  would  not 
avoid  debts  already  contracted.  The  Centeral  Pacific  Company, 
which  was  a  state  corporation,  was  held  to  be  within  the  act  of 
Congress  for  special  reasons.  We  are  referred  to  some  of  the 
dissenting  opinions  in  those  cases.  But  they  are  not 
authoritative.  They  recognize  the  rule,  however,  and  deny 
only  its  application.  Thus  it  is  shown  how  far  a  re- 
served power  to  amend,  alter,  or  repeal  a  charter  as  the  public  good 
requires  authorizes  legislative  control  of  the  corporation;  and  by 
that  rule  the  act  in  question  must  be  tested,  for  that  is  the  power 
reserved  in  the  defendant's  charter  and  in  the  general  law.  It  is 
true  that  requiring  the  defendant  to  pay  weekly  restricts  its  right 
to  contract  with  its  employees  for  a  longer  period  of  payment; 
and  this,  the  defendant  says,  cannot  be  done,  for  it  was  chartered 
to  build  and  operate  a  railroad,  and,  although  nothing  is  said  in 
the  charter  about  the  right  to  contract,  yet  that  right  exists,  for 
without  it  a  railroad  could  neither  be  built  nor  operated ;  that  the 
grant  carried  with  it  all  incidental  powers  necessary  to  make  it 
effective  for  the  purpose  for  which  it  was  made ;  that,  as  long  as 
the  road  is  operated,  so  long  the  right  to  contract  must  continue ; 
that  the  right  to  make  contracts  for  the  payment  of  wages  is  a 
part  of  the  franchise  granted,  and  is  a  vested  right,  protected 
by  the  fourteenth  amendment,  and  therefore  cannot  be  disturbed 
by  the  Legislature  by  amendment  of  its  charter,  by  the  exercise 
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of  the  police  power,  nor  otherwise  however.    But  that  argument 
is  untenable  because  it  fails  to  note  the  reserved  power  to  amend, 
which  is  a  part  of  the  charter  contract,  and  no  change  within  the 
scope  of  that  power,  which  is  limited  to  the  requirements  of  the 
public  good,  can  be  said  to  impair  the  obligation  of  that  contract, 
for  the  corporators  must  be  taken  to  have  assented  in  advance  to 
all  such  changes.     And  that  the  act  is  within  the  scope  of  that 
power  cannot  be  doubted,  for  its  requirement,  especially  as  far  as  it 
relates  to  the  defendant  and  to  the  class  to  which  it  belongs,  which 
are  clothed  with  a  public  trust,  and  discharge  duties  of  public 
concern,  affecting  the  community  at  large,  is  promotive  of  the  pub- 
lic good  in  protecting  their  employees  to  the  limited  extent  it  does. 
Nor  does  that  requirement  destroy,  nor  sensibly  encroach  upon 
the  right  to  contract  but  only  modifies  that  right,  which  is  not  ab- 
solute, but  is  subject,  on  general  principles,  to  such  reasonable 
restraint  as  the  public  good  may  require.    It  is  the  general  right 
to  acquire  and  possess  property,  and,  by  necessary  implication,  the 
general  right  to  contract  concerning  it,  that  the  Constitution  pro- 
tects.   But  that  protection  does  not  make  those  rights  absolute  in 
every  particular.     If  it  does,  what  becomes  of  the  police  power, 
whidi  inheres  in  every  free  government,  and  is  based  on  the 
maxim,  **Sic  utere  tuo  ut  alienum  non  Icedas,"  which,  as  the 
federal  Supreme  Court  says,  is  of  universal  and  pervading  obli- 
gation, and  a  condition  on  which  all  property  is  held ;  that  its 
application  to  particular  conditions  must  necessarily  be  within  the 
reasonable  discretion  of  the  legislative  power ;  and  that,  when  such 
disCTetion  is  exercised  in  a  given  case  by  means  appropriate  and 
reasonable,  not  oppressive  nor  discriminatory,  it  is  not  subject 
to  constitutional  objection.    Orient  Insurance  Co.  v.  Daggs,  172 
U.  S.  557,  566,  19  Sup.  Ct.  281,  43  L.  Ed.  552.    This  doctrine  is 
equally  applicable  here,  for  the  reserved  power  with  which  we 
are  dealing,  like  the  police  power,  is,  as  we  have  said,  limited 
by  the  requirements  of  the  public  good. 

The  case  at  bar  is  not  distinguishable  from  the  Paul  Case,  for 
there,  as  here,  the  corporation  was  clothed  with  a  public  trust, 
and  discharged  duties  of  public  consequence,  affecting  the  com- 
munity at  large,  and  the  time  of  payment  was  fixed  by  statute, 
regardless  of  the  contract.  Nor  is  it  distinguishable  from  the 
Sink  Fund  Cases,  for  there  the  corporations  were  virtually  made 
to  pay  their  debts  before  they  became  due.  And  it  is  well  within 
Tomlinson  v,  Je^sup,  for  there  an  exemption  from  taxation  con- 
tained in  a  charter,  not  made  on  a  consideration  moving  to  the 
state,  was  held  revocable,  when  deemed  by  the  Legislature  to  be 
for  the  public  good.  Therefore  the  act  does  not  deprive  the  de- 
fendant of  liberty  nor  property  in  contravention  of  the  fourteenth 
amendment  because  it  requires  weekly  payments.  Nor  does  it 
because  it  requires  payment  in  lawful  money,  for  the  medium 
of  payment  is  as  much  within  the  scope  of  the  reserved  power  as 
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the  time  of  payment.  Indeed,  it  is  held  that  in  some  cases  the 
medium  of  payment  is  within  the  police  power.  Thus,  in  Knox- 
ville  Iron  Co.  v.  Harbison,  183  U.  S.  13,  22  Sup.  Ct.  1,  46  L.  Eid. 
55,  a  statute  of  Tennessee  was  upheld  on  that  ground,  which  re- 
quired, in  certain  circumstances,  the  redemption  in  lawful  money 
of  coupons,  script,  store  orders,  and  other  evidence  of  indebted- 
ness issued  by  employers  in  payment  of  wages  due  to  employees. 
It  was  there  objected  that  no  power  to  amend  was  reserved  in  the 
plaintiff's  charter.  But  the  court  said  that,  although  in  the  Paul 
Case  stress  was  laid  on  the  reserved  power  to  amend,  yet,  inas- 
much as  the  right  to  contract  is  not  absolute  in  respect  to  every 
matter,  but  may  be  subjected  to  the  restraints  demanded  by  the 
safety  and  welfare  of  the  state  and  its  inhabitants,  the  police 
power  may,  within  defined  limits,  extend  over  corporations  out- 
side, and  regardless,  of  the  power  to  amend  charters.  In  that  case 
the  employees  were  considered  to  be  at  a  disadvantage  with  the 
employers  in  the  matter  of  wages,  they  being  miners  and  coal 
workers.  The  case  is  referred  to  approvingly  in  Lochner  v.  New 
York,  198  U.  S.  45,  55,  25  Sup.  Ct.  539,  49  L.  Ed.  937. 

Nor  does  the  act  deny  to  the  defendant  the  equal  protection  of 
the  laws.  True,  it  does  not  include  all  corporations  doing  busi- 
ness in  the  state ;  but  it  includes  all  of  the  particular  class  to  which 
the  defendant  belongs,  namely,  all  railroad  corporations,  and  all 
telegraph  and  all  telephone  corporations,  and  all  incorporated  ex- 
press companies,  and  perhaps  some  other  public  service  corpora- 
tions. But  it  is  not  necessary  to  its  validity  that  it  should  in- 
clude all  corporations  doing  business  in  the  state;  for,  although 
class  legislation,  discriminating  against  some  and  favoring  others, 
is  prohibited,  yet  special  legislation  does  not  contravene  the 
equality  clause  of  the  fourteenth  amendment,  if,  within  the 
sphere  of  its  operation,  all  persons  within  its  provisions  are  treated 
alike  in  like  circumstances  and  conditions.  Hayes  v.  Missouri, 
120  U.  S.  68,  72.  7  Sup.  Ct.  350,  30  L.  Ed.  578;  Missouri  Pacific 
Railway  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed. 
107.  It  is  said  in  Magoun  v.  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  283,  294,  18  Sup.  Ct.  594,  42  L.  Ed.  1037,  that  the  state  may 
distinguish,  select,  and  classify  objects  of  legislation,  and  that  the 
power  must  necessarily  have  a  wide  range  of  discretion.  And  this 
is  because  of  the  function  of  legislation,  and  the  purposes  to  which 
it  is  addressed.  Classification  for  such  purposes  is  not  invalid 
because  not  depending  on  scientific  or  marked  differences  in 
things  or  persons  or  in  their  relations.  It  is  enough  if  it  is  prac- 
tical, and  it  is  not  reviewable  unless  palpably  arbitary.  Orient 
Insurance  Co.  v.  Daggs,  172  U.  S.  557,  562,  19  Sup.  Ct.  281,  43 
L.  Ed.  552.  It  was  there  held  that  a  fire  insurance  company  was 
not  deprived  of  the  equal  protection  of  the  laws  by  a  statute  ap- 
plicable to  fire  insurance  companies  only,  making  the  entire 
amount  of  the  policy  payable  in  case  of  loss,  reduced  by  deprecia- 
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lion  of  the  properly   after  it  was  insured.     In  Minneapolis  & 
St.  Louis  Railway  Co.  v.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  207, 
i2  L.  Ed.  585,  a  statute  of  Iowa  making  a  class  of  railroad  cor- 
porations for  special  legislation  was  sustained.     There  the  stat- 
ute imposed  double  damages  for  stock  killed  or  injured  at  a  point 
on  the  road  where  the  corporation  had  a  right  to  build  a  fence, 
but  had  not.     In  Missouri  Pacific  Railway  Co.  v.  Mackev,  127 
U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107,  a  statute  of  Kansas 
was  sustained  that  abrogated  the  fellow-servant  doctrine  only  as 
to  railroad  companies  organized  or  doing  business  in  the  state. 
WTiile  these  cases  may  not  be  precedents  for  the  case  in  hand, 
they  are  analogous  examples  of  the  application  of  the  rule  of  clas- 
sification, which  is  that  you  must  differentiate  before  you  can 
classify,  for  otherwise  you  have  only  arbitrary  selection,  which 
is  no  ground  for  classification.    But  tiie  Paul  Case  is  a  precedent 
here,  for  there  the  valid  part  of  the  statute  applied  to  railroad  cor- 
porations only,  and  they  alone  were  classified  for  the  purpose  of 
making  them  pay  in  certain  circumstances,  regardless  of  con- 
tract.   Here  the  classification  is  made  for  substantially  the  same 
purpose,  and  is  broader  than  the  classification  there,  for  it  in- 
cludes more  than  railroad  corporations;  and,  even  if  it  includes 
more  than  it  should,  which  we  do  not  intimate,  tJie  bad  would 
not  vitiate  the  good,  as  it  did  not  in  the  Paul  Case.    In  this  con- 
nection we  are  referred  to  the  Railroad  Tax  Cases  (C.  C.)   13 
Fed.  722.    There  the  taxes  sought  to  be  collected  were  held  in- 
valid because  of   the  discriminatory  character  of  their  assess- 
ment, which  the  court  said  was  palpably  and  grossly  unjust,  and 
entirely  disregarded  the  rule  of  equality,  and  uniformity.      The 
judgment  was  affirmed  above  on  another  ground,  and  the  ques- 
tion on  which  the  case  turned  below  was  not  considered.    Santa 
Clara  County  z/.   Southern  Pacific  Ry.  Co.,   118  U.   S.  394,  6 
Sup.  Ct.  1132,  30  L.  Ed.  118.     But  extreme  cases  do  not  prove 
the  rule,  and  the  case  as  put  below  is  too  extreme  to  be  of  aid  here. 
But  it  is  objected  that  the  act  cannot  operate  alike  on  all  within 
its  provisions,   for   it  includes  foreign  corporations  doing  busi- 
ness in  this  state,  and,  as  the  Legislature  cannot  amend  their 
charters,  they  are  not  subject  to  its  control  in  this  behalf.    True, 
the  Legislature  cannot  amend  the  charters  of  foreign  corpora- 
tions; but  this  court  has  recently  held  that  foreign  corporations 
doing  business  here  are  as  amendable  to  our  laws  as  to  business 
done  here  as  are  domestic  corporations.    In  re  Consolidated  Ren- 
dering Co.,  80  Vt.  55,  78,  66  Atl.  790.    See,  also,  Cook  v.  How- 
land  and  Bacon,  74  Vt.  393,  52  Atl.  973,  59,  L.  R.  A.  338,  93 
Am.  St.  Rep.  912.     This  precise  question  was  ruled  in  Dayton 
Iron  Co.  V.  Barton,  183  U.  S.  23,  22  Sup.  Ct.  5,  46  L.  Ed.  61. 
There  the  plaintiff  in  error  undertook  to  defend  on  the  ground  of 
being  a       foreign    corporation.     The     case    arose    under     the 
Tennessee  store  order     act  that  had    just   been    held  valid    as 
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to  domestic  corporations  in  Knoxville  Iron  Co.  v,  Har- 
bison, 183  U.  S.  13,  22  Sup.  Ct.  1,  46  L.  Ed.  55, 
above  referred  to.  But  the  court  said  that,  as  the  act 
was  valid  as  to  domestic  corporations,  it  was  valid  as  to  foreign 
corporations,  whose  right  to  do  business  in  the  state  might  be 
deemed  subject  to  the  condition  of  obeying  the  regulations  pre- 
scribed in  the  legislation  of  the  state. 

It  is  also  objected  that  the  act  is  invalid  because  it  restricts 
the  rights  of  the  defendant's  employees  to  contract  with  it.  But 
the  restriction  of  their  rights  is  not  direct,  but  results  from  the 
restriction  of  the  defendant's  rights;  and,  as  that  restriction  is 
good  as  to  the  defendant,  the  rights  of  its  employees  are  not 
thereby  infringed,  for  they  have  no  right  to  demand  greater  lib- 
erty for  the  defendant  in  order  that  their  liberty  may  be  enlarged. 
State  7'.  Brown,  etc.,  Mfg.  Co.,  18  R.  I.  16,  25  All.  246,  17  L. 
R.  A.  856,  864. 

It  is  also  objected  that  the  act  infringes  the  rights  of  the  de- 
fendant's stockholders.  We  quite  agree  with  what  M.  Justice 
Field  said  below  in  the  Railroad  Tax  Cases,  that,  when  it  is 
necessary  for  the  protection  of  contract  or  property  rights,  the 
courts  will  look  through  the  artificial  name  and  entity  of  the  cor- 
poration to  the  persons  who  compose  it,  and  protect  them,  though 
the  process  be  in  its  name;  and  with  what  Judge  Sawyer  said 
in  the  same  cases,  that,  for  the  purpose  of  protecting  rights,  the 
property  of  all  business  and  trading  corporations  is  the  property 
of  the  individual  corporators.  But  their  property  rights  are  no 
more  absolute  than  are  the  property  rights  of  others,  but  are  as 
subject  to  modification  as  theirs.  All  men  can  modify  their  prop- 
erty rights  by  contract,  but  no  man  can  bargain  away  his  right 
to  contract  at  all  concerning  property,  for  that  right  is  unalienable. 
Now,  the  defendant's  stockholders  did  modify  their  property 
rights  in  the  corporation  by  becoming  stockholders  therein,  for 
thereby  they  must  be  taken  to  have  assented  to  any  and  all  amend- 
ments of  the  charter  that  come  within  the  reserved  power ;  and  as 
the  act  in  question  comes  within  that  power,  and  amends  the 
charter  as  far  as  it  is  inconsistent  with  it,  and  to  that  extent 
modifies  property  rights  under  it,  they  must  be  taken  to  have  as- 
sented to  that  modification  also.  Tomlinson  v.  Jessup,  15  Wall. 
(U.  S.)  454,  21  L.  Ed.  204.  But  the  defendant  says  that  in 
many  of  the  states  acts  on  this  and  kindred  subjects  have  been 
passed,  and  have  always  been  held  unconstitutional  as  depriving 
both  the  employer  and  the  employed  of  the  right  to  contract ;  and 
refers  to  divers  police  power  cases  in  support  of  the  claim.  Al- 
though we  do  not  put  this  case  on  the  ground  of  the  police  power, 
yet,  as  that  power  and  the  power  here  reserved  are  alike  limited 
to  the  requirements  of  the  public  good,  those  cases  may  prop- 
erly be  considered,  as  they  are  illustrations  of  the  application  of 
the  principle  involved.    On  the  subject  of  eight  hour  I^ws,  refer- 
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cnce  is  made  to  Low  v.  Rees  Printing  Co.,  41  Neb.  127,  59  N. 
W.  362,  24  L.  R.  A.  702,  43  Am.  St.  Rep.  670,  and  to  Richie  v. 
People,  155  111.  98,  40  N.  E.  454,  29  L.  R.  A.  79,  46  Am.  St. 
Rep.  315.  The  Nebraska  statute  was  that  a  day's  work  for  all 
classes  of  mechanics,  servants,  and  laborers,  except  those  engaged 
in  farm  and  domestic  labor,  should  not  exceed  eight  hours.  The 
Illinois  statute  was  that  no  female  should  be  employed  in  a 
factory  more  than  8  hours  in  any  one  day,  nor  more  than  48  hours 
in  any  one  week.  It  was  held  in  both  of  those  eases  that  the 
statutes  did  not  come  within  the  police  power,  and  were  uncon- 
stitutional as  depriving  both  the  employer  and  the  employee 
of  the  right  to  contract.  But  these  cases  are  no  warrant  for 
saying  that  in  no  circumstances  can  the  hours  for  a  day's  work 
be  limited ;  for  in  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup. 
Ct.  383,  42  L.  Ed.  780,  a  statute  limiting  the  employment  of 
workmen  in  all  underground  mines  and  workings,  and  in  smelt- 
ing and  other  plants  for  reducing  or  refining  ores  or  metals,  to 
eight  hours  a  day,  except  in  certain  emergencies,  was  held  a  valid 
exercise  of  the  police  power,  because  the  kind  of  employment 
and  the  character  of  the  employed  in  that  kind  of  labor  was  such 
as  to  make  it  reasonable  and  proper  for  the  state  to  interfere  in 
order  to  protect  them  from  being  constrained  by  the  rules  of 
the  proprietors  in  regard  to  labor.  That  case  is  referred  to  ap- 
provingly in  Lockner  v.  New  York,  198  U.  S.  45,  54,  25  Sup.  Ct. 
539,  49  L.  Ed.  937,  in  which  a  statute  limiting  hours  of  work  in 
bakeries  was  held  not  to  come  within  the  police  power,  as  there 
was  no  reasonable  ground  for  the  classification.  Reference  is 
made  to  cases  holding  that  store  orders  and  the  like  cannot,  by 
statute,  be  made  payable  in  money;  and  to  cases  holding  that 
the  relations  between  employer  and  employee  in  the  business  of 
manufacturing  and  mining  cannot  be  regulated  by  statute.  But 
most  of  those  cases  refer  to  matters  held  to  be  purely  of  private 
concern,  and  not  at  all  of  public  concern.  Thus,  in  State  v.  Good- 
will, 33  W.  Va.  179,  10  S.  E.  285,  6  L.  R.  A.  621,  25  Am.  St. 
Rep.  863,  the  question  arose  under  an  act  "to  secure  to  operatives 
and  laborers  engaged  in  and  about  mines,  manufactories  of  iron 
and  steel,  and  all  other  manufactories,  the  payment  of  their  wages 
at  regular  intervals,  and  in  lawful  money  of  the  United  States." 
The  court  stated  the  question  to  be  whether  the  Legislature  could 
limit  or  forbid  the  right  of  contract  between  persons  under  no 
mental,  corporal,  or  other  disability,  when  the  subject  of  the 
contract  is  lawful,  not  public  in  its  character,  and  the  exercise 
of  it  is  purely  private  and  personal  to  the  parties  themselves. 
So,  in  Millctt  V,  People,  117  111.  294,  7  N.  E.  631,  57  Am.  Rep. 
689,  a  statute  providing  for  weighing  coal  at  mines  as  a  basis 
for  computing  wages  for  mining  it,  and  declaring  null  and  void 
all  contracts  for  mining  it  in  which  the  weighing  provided  for 
by  the  statute  was  dispensed  with,  was  held  unconstitutional,  be- 
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cause  not  a  matter  of  public  concern.     The  court  said  that  the 
public  is  not  compelled  to  resort  to  mine  owners  any  more  than 
it  is  to  resort  to  the  owners  of  any  other  of  the  ordinary  necessi- 
ties or  conveniences  of  life  that  form  a  part  of  the  commerce  of 
the  country.    And  that  the  owner  of  a  coal  mine  is  under  no  ob- 
ligation to  obtain  a  license  from  any  public  authority,  therefore 
exercises     no     franchise     when     he     works     his     mine.       In 
Frorer  y.  People,  141  111.  171,  31  N.  E.  395,    16  L.  R.  A.  492, 
a  law  singling  out  persons,  corporations,  and  associations  engaged 
in  mining  and  manufacturing,  and  depriving  them  of  the  right 
to  contract  as  persons,  corporations,  and  associations  engaged 
in  other  business  might  lawfully  do,  was  held  unconstitutional. 
So  in  Ramsey  v.  People,  142  111.  380,  32  N.  E.  364,  17  L.  R.  A. 
853,  an  act  for  the  weighing  in  gross  of  coal  hoisted  from  mines 
was  held  unconstitutional  for  the  same  reason.    State  v.  Loomis, 
116  Mo.  307,  22  S.  W.  350,  21  L.  R.  A.  789,  much  relied  upon 
by  the  defendant  was  a  store  order  case  against  the  members  of 
a  firm  of  coal  miners.     The  law  was  held  unconstitutional,  but 
the  court  expressly  said  that  the  defendants  in  operating  their 
coal  mines  were  not  pursuing  a  public  business,  and  had  not  in 
any  way  devoted  their  property  to  a  public  use,  and  that  therefore 
the  cases  of  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77,  and 
Budd  V.  New  York,  143  U.  S.  517,  12  Sup.  Ct.  468,  36  L.  Ed. 
247  were  not  in  conflict  with  its  decision.    Those  were  warehouse 
cases,  in  which  it  is  held  that,  when  a  person  engages  in  the  ware- 
house business,  he  subjects  himself  to  legislative  control  concern- 
ing it,  as  he  thereby  devotes  his  property  to  a  public  use. 

The  defendant  refers  to  Braceville  Coal  Co.  v.  People,  147 
111.  66,  35  N.  E.  62,  22  L.  R.  A.  340,  37  Am.  Rep.  206,  in  which 
a  special  act  "to  provide  for  the  weekly  payment  of  wages  by 
corporations,"  but  which  did  not  include  all  corporations  in  the 
state,  nor  properly  discriminate  between  those  that  it  did  include 
and  those  that  it  did  not,  was  held  void  for  that  reason,  but  more 
especially  because,  although  the  general  corporation  act  provided 
that  the  Legislature  should,  at  all  times,  have  power  to  prescribe 
such  regulations  and  provisions  as  it  might  deem  advisable,  which 
should  be  binding  on  all  corporations  formed  thereunder,  yet  as  the 
Constitution  of  the  state  required,  by  manifest  intendment,  not 
only  that  corporations  should  be  created,  but  that  amendments 
to  charters  of  those  existing  should  be  by  general  laws,  applicable 
alike  to  all  occupying  like  circumstances  and  existing  under  the 
same  conditions,  it  necessarily  followed  that  special  acts,  applying 
to  particular  corporations  only,  and  not  to  the  general  body  of 
corporations  created  under  the  general  act,  would  fall  within  the 
prohibition  of  the  Constitution.  In  Republican  Iron  &  Steel  Co. 
V.  State,  160  Ind.  379,  66  N.  E.  1005,  62  L.  R.  A.  136,  a  weekly 
payment  law  was  held  unconstitutional  as  not  within  the  police 
power.     But  the  case  was  treated  as  not  involving  a  matter  of 
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public  intefest.    The  court  slated  the  question  to  be  whether  "the 
arbitrary  denial  of  the  right  to  exchange  money  for  labor — one 
class  of  property  for  another — in  matters  which  affect  no  public 
interest,  is  an  unwarrantable  interference  with  the  right  of  con- 
tract, and  a  depriving  of  the  individual  of  liberty  and  property 
without  due  process  of  law.    Johnson  v.  Goodyear  Mining  Co.^ 
127  Cal.  4,  59  Pac.  304,  47  L.  R.  A.  338,  78  Am.  St.  Rep.  17,  is 
in  point  for  the  defendant,  for  the  case  was  not  put  on  the  ground 
that    it     involved     no     matter     of     public     interest,     whereas,. 
as   we  have   seen,  most  of  the  cases   referred   to   by  defend- 
ant are  put  on  that  ground,  which  impairs  their  value  in  this 
case,  which  does  involve  matter  of  public  concern.    And,  besides,, 
some  of  those  cases  are  more  or  less  opposed  to  Knoxville  Iron 
Co.  V,  Hardison,  183  U.  S.  13,  22  Sup.  Ct.  1,  46  L.  Ed.  55,  above 
referred  to.    On  the  other  hand,  in  some  of  the  states  this  kind 
of  legislation  is  sustained,  as  within  the  police  power,  or  as  au- 
thorized by  reserved  power  to  amend  corporate  charters.    Among- 
such  cases  may  be  cited  Shaffer  v.  Union,  etc.,  Co.,  55  Md.  74; 
State  V.  Brown  &  Sharpe  Mfg.  Co..  18  R.  I.  16,  25  Atl.  246,  17 
L.  R.  A.. 856;  Opinion  of  the  Justices,  163  Mass.  589,  40  N.  E. 
713,  28  L.  R.  A.  344. 

We  hold,  therefore,  that  the  act  in  question  does  not  deprive 
the  defendant,  nor  the  persons  that  compose  it,  of  liberty  nor  prop- 
erty without  due  process  of  law;  nor  deny  to  them  the  equal  pro- 
tection of  the  laws;  nor  infringe  any  of  their  property  rights 
declared  by  the  Constitution  of  the  state. 

Judgment  affirmed. 


I 
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(Supreme  Court  of  South  Carolina,  March  30,  1908.) 

[60  S.  E.  Rep.  963.] 

Evidence — Declarations  of  Agent.* — The  declaration  of  the  agent 
of  two  railroads,  in  charge  of  their  yards  and  business  at  a  certain 
place,  made  on  the  morning  after  a  fire  claimed  to  have  been  set  by 
a  locomotive  from  such  yard,  that  the  engine  which  went  by  there 
at  that  time,  belonged  to  a  certain  one  of  such  companies,  is  admissi- 
ble against  it;  it  touching  masters  within  the  scope  of  his  authority, 
and  being  an  admission  of  a  fact,  and  not  of  a  liability. 

Trial — Statement  of  Judge — Charge  on  Facts. — The  statement  of 
the  judge,  in  the  course  of  the  trial  in  an  action  for  a  fire  alleged  to 
have  been  set  by  defendant's  locomotive,  relative  to  the  testimony  as 
to  a  declaration  of  the  joint  agent  of  defendant  and  another  railroad 
company,  in  charge  of  their  yards  from  which  the  engine  came,  that 
the  engine  which  passed  the  place  of  the  fire  at  the  time  thereof  be- 
ionged  to  defendant,  that  the  judge  did  not  know  how  any  one  was 
to  find  out  who  the  engine  belonged  to,  if  such  agent  did  not  know, 
is  not  a  charge  on  the  facts. 

Appeal  from  Common  Pleas  Circuit  Court  of  Laurens  County ; 
R.  C.  Watts,  Judge. 

Action  by  Emma  G.  Stroud  against  the  Columbia,  Newberry  & 
Laurens  Railroad  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

W,  R.  Richey  and  Ferguson  &  Featherstone,  for  appellant. 
Dial  &  Todd  and  Wm.  H.  Lyies,  for  respondent. 

Pope.  C.  J.  Emma  G.  Strpud  brought  her  action  in  the  court 
of  common  pleas  for  Laurens  county  against  the  Columbia,  New- 
berry &  Laurens  Railroad  Company,  alleging  as  her  cause  of  ac- 
tion that  the  sparks  of  an  engine  of  the  defendant  from  one  of 
its  trains  had  ignited  the  dwelling  house  wherein  the  plaintiflf  had 
about  $1,600  worth  of  property,  and  that  the  fire  so  communi- 
cated destroyed  the  same.  The  defendant  company  by  its  answer 
admitted  its  incorporation  as  claimed  in  the  complaint,  but  denied 
the  other  facts  therein  stated.  The  action  came  on  to  be  heard  in 
the  court  of  common  pleas  in  May,  1907,  before  Judge  Watts  and 

a  jury.     After  hearing  the  plaintiff's  testimony,  the  defendant 

«  - 

*For  the  authorities  in  this  series  on  the  question  whether  the  ad- 
mission of  agents  or  employees  are  admissible  as  evidence  for  plain- 
tiff in  action  against  their  respective  principal  or  master,  see  first 
foot-note  appended  to  Robinson  v.  Old  Colony  St.  Ry.  Co.  (Mass.)i 
21  R.  R.  R.  860,  44  Am.  &  Eng,  R.  Cas.,  N.  S.,  860,  where  all  those 
preceding  it  are  collected. 
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declining  to  offer  any,  and  the  charge  of  his  honor,  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $700.  After  judg- 
nient  the  defendant  appealed,  alleging  error  on  the  part  of  the 
circuit  judge  in  admitting  certain  testimony,  and  also  error  in  re- 
iMsing  defendant's  motion  for  a  new  trial.  We  will  now  notice 
the  grounds  of  appeal  in  the  order  presented. 

1.  "Because  the  presiding  judge  erred,  it  is  respectfully  sub- 
niitted,  in  allowing  the  witness  W.  R.  Richey,  over  defendant's 
objection,  to  testify  to  a  conversation  by  witness  with  C.  H.  Cas- 
que, agent  of  the  defendant  company,  on  the  morning  after  the 
fire,  to  the  effect  that  an  engine  belonging  to  the  defendant  com- 
V^T^y  had  run  up  the  Greenville  road,  or  up  to  the  power  house 
or  furniture  factory,  that  night,  throwing  out  many  sparks;  the 
error  being  that  such  statement  or  declaration  of  C.  H.  Gasque 
was  not  a  part  of  the  res  gestcp,  and  not  within  the  scope  of  his 
agency  or  authority,  which  was  binding  upon  the  defendant,  and 
was  hearsay,  and  his  honor  should  have  so  held." 

We  should  carefully  notice  the  preliminary  testimony,  for 
thereby  it  is  made  to  appear  that  C.  H.  Gasque  was  the  agent  of 
both  the  Columbia,  Newberry  &  Laurens  Railroad  Company  and 
^Iso  of  the  Charleston  &  Western  Carolina  Railroad  Company,  in 
the  city  of  Laurens,  S.  C,  and  as  such  agent  had  charge  of  the 
yards  and  everything  down  there  of  the  said  two  railroads.  The 
defendant  on  cross-examination  developed  by  testimony  that  Mr. 
Gasque  is  the  depot  agent  of  the  two  railroads  and  looked  after 
ever)thing  down  there.  Mr.  Gasque,  as  said  agent,  was  asked 
l>y  Mr.  \V.  R.  Richey  what  engine  passed  from  the  joint  depot 
up  the  Greenville  branch  on  the  night  of  October  20th  at  about 
9  o'clock,  and  he  replied  th^t  it  was  the  engine  of  the  Columbia, 
Newberry  &  Laurens  Railroad  Company.  The  exception  here 
allies  error  of  the  circuit  judge  in  allowing  a  statement  by 
Mr.  Richey  of  what  admission  Mr.  Gasque  made.  The  de- 
fendant insists  that  the  witness  should  not  have  been  allowed 
to  testify  as  to  the  admission  of  Mr.  Gasque,  as  agent  of  the 
defendant  railroad,  because  it  is  not  made  to  appear  that  he 
was  present  when  the  engine  left'  the  depot  yard  on  the  night 
of  the  20th  of  October,  1905,  but  made  this  admission  the  next 
morning.  The  circuit  judge  held  that  it  would  be*  difficult  to 
ascertain  the  fact  as  to  the  ownership  of  the  engine  in  question 
if  the  agent  of  the  railroad,  who  had  charge  of  the  yard  from 
which  it  was  operated,  could  not  tell  about  the  thing.  There 
was  no  effort  made  to  ascertain  anything  about  the  engine  in  its 
passage  from  the  depot  past  the  residence  destroyed  by  the  fire; 
but  the  admissions  were  confined  to  the  ownership  of  the  engine 
and  that  such  engine  did  pass  on  the  railroad  alongside  of  the 
burnt  building.  It  is  true  that  the  question  presented  by  Mr. 
Richey  to  Mr.  Gasque  contained  a  reference  to  the  sparks  flying 
from  the  engine  as  it  passed  along ;  but  that  admission  was  not 
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important,  because  it  was  abundantly  testified  that  the  engine  that 
passed  up  about  9  o'clock  on  the  night  of  the  20th  emitted  sparks 
very  freely.  The  importance  of  these  admissions  of  Mr.  Gasque 
was  the  identification  of  the  engine  itself.  It  was  nowhere  at- 
tempted by  witnesses  that  the  said  engine  actually  set  fire  to  the 
house.  Any  conclusion  in  that  regard  was  left  to  the  jury  as 
an  inference.  It  must  be  remembered  that  this  was  a  corporation, 
and  could  only  speak  through  agents;  and  where  such  agent  has 
control  of  the  depot,  and  yards  around  the  same,  he  was  in  posi- 
tion to  represent  the  railroad  company,  so  that  any  admissions 
such  agent  made  touching  engines  owned  by  his  principal  and 
operating  within  the  territorial  limits  of  his  agency  would  bind 
his  principal. 

The  declaration  of  Mr.  Gasque  to  Mr.  Richey  relating  to  the 
engine  of  the  defendant,  so  far  as  its  identification  and  location 
were  concerned,  were  within  the  scope  of  Mr.  Gasque's  agency. 
As  was  said  in  Railroad  v,  Blake,  12  Rich.  Law,  634:  "The 
admission  of  a  party  may  always  be  given  in  evicjence  against 
him,  and  the  president  sufficiently  represents  his  corporation  to 
make  his  admission  evidence  against  the  company.''  The  mere 
fact  that  the  agency  was  that  of  the  presidency  of  a  railroad  cuts 
no  figure  in  the  discussion.  Any  agency  whose  authority  en- 
ables him  to  speak  for  his  principal  would  be  sufficient.  In  Story 
on  Agency,  §  3134,  it  is  said:  "And  here  it  may  be  laid  down 
generally  that  no  representations,  declarations,  or  admissions  by 
an  agent  will  bind  his  principal,  except  in  cases  within  the  scope 
of  the  authority  confided  in  him,  subject,  however,  to  the  same 
distinction  of  what  notice  had  already  been  taken  between  a 
limited  and  a  special  agent;  for,  where  the  acts  of  the  agent 
would  bind  the  principal,  then  his  representations,  declarations, 
and  admissions  respecting  the  subject-matter  would  also  bind 
him."  As  has  already  been  stated,  the  defendant  brough  out 
the  evidence,  establishing  the  fact  that  Mr.  Gasque  had  charge 
of  the  defendant's  depot  and  depot  grounds  in  which  the  engine 
in  question  was  present  the  night  of  October  20,  1905.  The 
judge's  charge,  therefore,  wastased  upon  the  condition  of  things. 
We  do  not  see  why  such  agent  should  not  have  represented  his 
principal  in  stating  that  the  engine  in  question  was  the  property 
of  the  defendant.  It  seems  necessary  that  there  shall  be  liberality 
manifested  by  the  courts  in  the  admission  of  testimony  identifying 
property  of  the  railroads,  when  such  railroads  possess  full  in- 
formation regarding  such  property  as  engines  and  their  opera- 
tions. Besides,  the  cases  relied  upon  by  the  appellant  are  not  in 
point,  because  the  admissions  sought  to  be  proved  were  ad- 
missions of  agents  made  after  the  accidents  and  touching  matter 
Tiot  in  the  scope  of  their  agency.  We  think  the  circuit  judge 
made  no  mistake  here.    This  exception  is  overruled. 
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2.  "Because  his  honor  erred,  it  is  respectfully  submitted,  in 
allowing  the  statement  or  declaration  of  G.,H.  Gasque,  agent, 
over  defendant's  objection,  when  the  witness  W.  R.  Richey  was 
on  the  stand,  on  the  ground  that  such  declaration  or  statement 
was  not  aa  admission  of  any  liability  of  the  road  at  all,  but  just 
an  admission  of  the  fact  of  what  engine  it  was;  whereas,  his 
honor  should  have  held  that  such  statement  or  declaration  was 
an  admission  of  liability,  for  the  reason  that  it  is  the  only  testi- 
mony in  the  case  that  shows,  or  tends  to  show,  that  the  engine 
that  passed  by  the  place  where  the  fire  occurred  a  short  while 
before  was  an  engine  of  the  defendant  company,  and  his  honor 
should  have  held,  that  being  so,  the  statement  or  declaration  was 
not  a  part  of  the  res  gestce,  and  not  within  the  scope  of  Mr. 
Casque's  agency,  and  was  hearsay,  and  therefore  incompetent." 

We  cannot  accept  the  contention  of  the  appellant  of  the  decla- 
ration of  Mr.  Casque,  as  agent  of  the  defendant,  admitted  any 
liability  to  the  plaintiff  for  the  fire.  It  was  only  an  admission  of 
the  identity  of  the  ownership  of  the  defendant  as  to  the  engine. 
Therefore  we  overrule  this  exception. 

3.  "Because  his  honor  erred,  it  is  respectfully  submitted,  in 
remarking,  in  the  presence  of  the  jury,  when  the  witness  W.  R. 
Richey  was  on  the  stand,  as  follows:  *If  he  does  not  know, 
being  joint  agent,  and  knowing  the  yard,  and  having  charge  of 
ever}'thing — if  he  does  not  know  who  that  engine  belonged  to, 
I  do  not  know  how  anybody  is  ever  to  find  out' — the  error  being 
that  this  statement  was  really  a  charge  on  the  facts,  and  also 
prejudicial  to  the  defendant  as  indicating  the  leanings  of  his 
honor,  and  thereby  creating  an  impression  in  the  minds  of  the 
jury  favorable  to  the  plaintiff." 

We  do  not  think  that  the  language  of  the  circuit  judge  used 
in  this  exception  amounted  to  anything  else  than  that  the  ad- 
mission of  C.  H.  Casque  was  to  the  identification  of  defend- 
ant's engine  in  question,  and  that  the  agents,  such  as  Mr.  Casque, 
alone  could  tell  to  whom  the  engine  belonged.  Certainly  the 
language  of  the  circuit  judge  was  not  a  charge  upon  the  facts, 
as  forbidden  by  the  Constitution  of  this  state,  when  it  forbids 
any  circuit  judge  to  charge  upon  the  facts;  nor  do  we  agree 
with  the  inference  of  the  appellant  that  an  impression  was  made 
upon  the  jury  by  such  language.    This  exception  is  overruled. 

4.  "Because  his  honor  erred,  it  is  respectfully  submitted,  in 
refusing  defendant's  motion  for  a  new  trial  on  the  ground  that 
it  was  error  to  allow  the  witness  W.  R.  Richey  to  testify  to  ^ 
the  conversation  had  by  him  with  C.  H.  Casque,  agent,  the 
morning  after  the  fire,  to  the  effect  that  on  the  night  of  the  fire 
an  engine  of  the  defendant  company  went  up  to  the  i)ower 
house  or  furniture  factory,  on  the  Creenville  branch,  and  passed 
^y  the  place  of  the  fire,  when  such  testimony  was  incompetent, 
for  the  reason  that  it  was  not  a  part  of  the  res  gestce,  and  not 
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within  the  scope  of  the  agent's  authority,  and  not  binding  upon 
defendant,  and  was  hearsay,  and  his  honor  should  have  so  held." 

As  we  read  the  record  here,  the  appellant,  while  making  his 
motion-  for  a  new  trial,  declined  to  argue  the  same  in  the  brief 
or  arguments.  This  is  the  reference  to  a  motion  for  a  new 
trial:  "Mr.  Dial:  We  don't  care  to  argue  the  motion  for  a 
new  trial;  but  we  think  your  honor  was  in  error  in  allowing 
testimony  as  to  the  agency.  The  Court:  I  will  let  the  Supreme 
Court 'decides  that."  But,  apart  from  all  this,  what  has  already 
been  stated  shows  that  these  things  are  before  the  court,  and  no 
further, argument  was  necessary  to  the  mind  of  the  judge.  We 
concur  with  him,  and  overrule  this  exception. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

1 
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(Supreme  Court  of  South  Dakota,  April  2,  1907.) 

[Ill  N.  W.  Rep.  553.] 

Railroads — Injury  to  Animals  on  Track — Presumption  of  Negli- 
gence— Rebuttal.* — In  an  action  against  a  railway  company  for  the 
loss  of  animals,  while  trespassing  on  the  right  of  way  25  rods  east  of 
a  road  crossing,  struck  by  a  locomotive  backing  eastwardly,  the  pre- 
sumption of  negligence  of  the  company  was  overcome  by  evidence 
that  its  engine  and  roadbed  were  in  good  condition,  and  that  the  con- 
ductor, engineer,  and  fireman  were  fully  competent  and  did  not  see 
the  animals. 

Same — Failure  to  Give  Statutory  Signals — Eflfectf — Where  plain- 
tiff's animals  were  struck  while  trespassing  upon  defendant's  right  of 
way  25  rods  east  of  a  highway  crossing  by  a  locomotive  backing 
eastwardly,  the  failure  of  defendant's  employees  to  give  statutory 
signals  on  approaching  the  crossing  was  insufficient  to  authorize  a 
verdict  for  plaintiff;  there  being  no  evidence  that  the  accident  would 
have  been  avoided  had  the  signals  been  given. 

Same— Effect  of  Rate  of  Speed.^ — ^That  the  locomotive  struck  plain- 

♦See  foot-notes  appended  to  Atlanta  &  W.  P.  R.  Co.  v.  Hudson 
(Ga.),  18  R.  R.  R.  490,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  490. 

tSee  extensive  note,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  199,  et  seq.; 
foot-notes  appended  to  Everett  v.  Great  Northern  Ry.  (Minn.),  23 
R.  R.  R.  259,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  259. 

JFor  the  authorities  in  this  series  on  the  question  whether  the 
speed  of  a  train  may  be  negligent  with  respect  to  animals  on  or  near 
track,  see  Chicago,  etc.,  R.  Co.  v.  Crose  (111.),  20  R.  R.  R.  512,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  512;  Western  Ry.  of  Alabama  v.  Stone  (Ala.), 
19  R.  R.  R.  835,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  835   (negligence  to 
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tifFs  animals,  which  were  trespassing  upon  the  track,  was  backing 
at  a  high  rate  of  speed,  was  not  evidence  of  the  railway  company's 
negligence. 

Evidence — Conclusiveness  of  Uncontradicted  Testimony.§ — Where, 
in  an  action  against  a  railway  company  for  the  loss  of  animals  struck 
by  a  locomotive  while  trespassing  upon  the  track,  the  conductor, 
engineer,  and  fireman  testified  that  they  did  not  see  the  animals,  in 
the  absence  of  contradictory  evidence,  the  jury  could  not  disregard 
their  testimony. 

Appeal  from  Circuit  Court,  Codington  County. 

Action  by  Joseph  Miller  against  the  Chicago  &  Northwestern 
Railway  Company.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.     Reversed. 

/?.  W ,  Stcicart  and  Seward  &  McFarland,  for  appellant. 
Case  &  S hurtle ff,  for  respondent. 

Corson,  J.  This  was  an  action  instituted  by  the  plaintiff  to 
recover  from  the  defendant  the  value  of  a  mule  and  pony  alleged 
to  have  been  killed  by  the  negligence  of  the  defendant's  servants 
and  employees.  Verdict  and  judgment  being  in  favor  of  the 
plaintiff,  the  defendant  appeals. 

At  the  close  of  plaintiff's  evidence,  and  also  at  the  close  of  all 
the  evidence,  the  defendant  moved  the  court  to  direct  a  verdict 

run  trqin  at  night  so  fast  that  it  is  impossible  to  stop  it  within  dis- 
tance that  headlight  illuminates  track);  Central  of  Georgia  Ry.  Co.  v. 
Duggan  (Ga.),  19  R.  R.  R.  803,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  803 
(owner  of  stock  killed  by  train  beyond  crossing  could  not  recover,  al- 
though it  appeared,  in  approaching  crossing,  the  engineer  did  not 
observe  statutory  requirements  as  to  checking  speed;  his  failure  to  do 
so  not  having  been  proximate  cause  of  injury) ;  St.  Louis  &  S.  F.  Ry. 
Co.  r.  Carlisle  (Ark.),  16  R.  R.  R.  462,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  462;  O'Leary  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  141, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  141;  Central  of  Georgia  Ry.  Co.  v. 
Williams  Buggy  Co.  (Ga.),  14  R.  R.  R.  171,  37  Am.  &  Eng.  R.  Cas., 
X.  S.,  171  (speed,  at  other  points  than  crossings,  is  not  negligence); 
Anniston  Electric  &  Gas  Co.  v.  Hewitt  (Ala.),  12  R.  R.  R.  312,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  312  (duty  of  motorman  with  respect  to 
speed);  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S..  23  (speed  of  train  as 
negligence,  in  stock  killing  cases);  note,  5  Am.  &  Eng.  R.  Cas.,  N. 
S.,  188  (speed  of  train  in  cities  and  villages) ;  Ford  v.  St.  Louis,  etc., 
Ry.  Co.  (Ark.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  142;  Southern  Ry.  Co. 
V.  Wood  (Ky.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  570  (speed  in  violation 
of  ordinance);  Georgia  R.  &  B.  Co.  v.  Clary  (Ga.),  11  Am.  &  Eng. 
R-  Cas.,  X.  S.,  856  (stock  killed  beyond  crossing) ;  Alabama  Midland 
Ry.  Co.  V.  McGill  (-\la.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  20. 

|For  the  authorities  in  this  series  on  the  subject  of  credibility  of 
railroad  employees  as  witnesses  in  actions  against  their  respective 
companies,  see  foot-notes  appended  to  Central  of  Georgia  Ry.  Co. 
r.  Baglcy  (Ga.),  15  R-  R-  R-  ^'^2,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  172; 
foot-notes  appended  to  Wabash  R.  Co.  v.  Billings  (111.).  14  R.  R. 
R-  203,  37  Am.  &  Eng.  R-  Cas.,  N.  S.,  203. 
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in  its  favor  on  tlie  grounds,  among  others,  that  the  evidence  was 
insufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff,  and 
that  the  plaintiff  was  guilty  of  contributory  negligence.  This 
motion  was  denied,  and  the  ruling  of  the  court  denying  the 
motion  was  duly  excepted  to.  It  is  contended  by  the  appellant 
that  the  court  erred  in  this  ruling,  and  we  are  of  the  opinion 
that  the  appellant  is  right  in  its  contention.  It  is  disclosed  by 
the  record  that  the  following  facts  were  undisputed :  That  early 
in  the  evening  of  the  13th  of  February,  1903,  one  of  defendant's 
locomotives  with  tender  attached  was  backing  in  an  eastwardly 
direction  from  Waterlown  to  Goodwin  for  the  purpose  of  pulling 
into  Watertown  a  disabled  passenger  train,  which  was  at  the 
latter  station;  that  at  a  short  distance  east  of  Watertown  plain- 
tiff's pony  and  mule  were  trespassing  upon  defendant's  right  of 
way  at  a  distance  of  about  25  rods  from  and  east  of  the  nearest 
highway  crossing;  that  they  were  struck  by  the  locomotive,  and 
died  as  a  result  of  the  injuries  so  received;  and  that  no  whistle 
was  sounded  or  bell  rung  at  a  point  80  rods  from  or  at  any  other 
point  before  reaching  the  highway  crossing.  After  the  prelimi- 
nary evidence  was  introduced  by  the  plaintiff  as  to  the  killing 
of  the  mule  and  pony,  the  presumption  of  negligence  arising  from 
such  proof  was  clearly  overcome  by  the  evidence  on  the  part  of 
the  defendant  that  its  engine  and  roadbed  were  in  good  condi- 
tion; that  the  conductor,  engineer,  and  fireman  were  fully  com- 
petent; and  that  neither  of  said  persons  saw  the  animals  which 
were  struck  and  injured.  The  only  evidence  offered  on  the  part 
of  the  plaintiff  in  rebuttal  of  defendant's  evidence,  tending  to 
prove  negligence  on  the  part  of  the  employees  of  the  defendant 
company,  was  the  failure  of  the  defendant's  employees  to  sound 
the  whistle  or  ring  the  bell  before  reaching  the  highway  cross- 
ing; that  the  engine  was  being  run  at  a  high  rate  of  speed,  and 
that  it  was  light  enough  so  that  the  conductor,  engineer,  or  fire- 
man could  have  seen  the  animals  several  hundred  feet  away.  It 
is  insisted  by  the  respondent  that  the  failure  of  the  defendant's 
employees  to  sound  the  whistle  and  ring  the  bell,  as  provided 
by  the  Code,  before  reaching  the  highway  crossing,  constituted 
such  negligence  as  to  authorize  the  jury  to  find  a  verdict  in  favor 
of  the  plaintiff,  taken  in  connection  with  the  high  rate  of  speed 
at  which  the  engine  was  being  run,  but  this  contention  is  un- 
tenable. 

This  court  had  occasion  to  consider  this  question  in  the  case 
of  Mankey  v.  Railroad  Company,  14  S.  D.  468,  85  N.  W.  1013, 
in  which  this  court  held  that  evidence  of  a  failure  to  sound"  the 
whistle  or  ring  the  hell  before  reaching  a  highway  crossing  did 
not  of  itself  constitute  evidence  sufficient  to  authorize  a  jury 
to  find  a  verdict  that  the  killing  resulted  from  such  failure,  where 
the  animal  killed  was  trespassing  upon  defendant's  right  of  way 
at  a  point  between  the  whistling  post  and  the  highway  crossing. 
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In  other  words,  the  mere  fact  that  the  employees  of  the  defend- 
ant failed  to  comply  Avith  the  requirements  of  the  statute  did  not 
of  itself  constitute  sufficient  evidence  of  negligence  to  authorize 
the  jury  to  find  that  the  failure  to  so  comply  was  such  negli- 
gence as  to  render  the  defendant  liable,  in  the  absence  of  proof 
that  such  failure  to  comply  with  the  statute  in  some  way  re- 
sulted in  the  killing  of  the  animals.  And  this  court  also  had 
under  consideration  a  similar  question  in  the  case  of  Dougherty 
V.  Railroad  Company  (S.  D.)  104  N.  W.  672.  In  that  case 
the  animal  was  killed  while  crossing  the  track  on  a  public  high- 
way, and  there  was  evidence  tending  to  show  that  the  killing 
resulted  from  the  negligence  of  the  defendant's  employees  in 
failing  to  sound  the  whistle  or  ring  the  bell,  as  required  by  the 
statute.  The  failure  on  the  part  of  the  railroad  employees  to 
comply  with  the  statute  is  so  fully  discussed  in  those  cases  that 
we  do  not  deem  it  necessary  to  enter  upon  a  further  discussion 
of  the  question  here.  The  facts  in  the  case  at  bar  are  very 
analogous  to  those  stated  in  Mankey  v.  Railroad  Company,  supra, 
\\'hile  it  is  true  that  the  employees  of  the  defendant  neglected 
to  sound  the  whistle  or  ring  the  bell,  as  required  by  the  statute, 
there  was  no  evidence  offered  from  which  a  jury  could  have 
reasonably  inferred  that  such  failure  resulted  in  the  killing  of 
the  animals.  The  pony  and  mule  killed  were  eastwardly  from 
the  crossing  about  25  or  30  rods,  and  the  evidence  does  not 
prove  qr  tend  to  prove  that,  had  the  whistle  been  sounded  or 
the  bell  rung,  as  required  by  the  statute,  the  accident  would 
have  been  avoided. 

The  contention  that  the  high  rate  of  speed  at  which  the  en- 
gine was  run,  as  claimed  by  the  plaintiff,  was  under  the  circum- 
stances of  the  case,  evidence  of  negligence  on  the  part  of  the 
employees  of  the  defendant,  for  the  reason  that  had  the  engine 
been  run  at  a  low  rate  of  speed,  and  the  whistle  been  sounded 
or  the  bell  rung,  the  plaintiff  might  have  had  time  to  save  his 
animals  from  being  killed,  is  also  untenable.     No  law  or  ordi- 
nance has  been  called  to  our  attention  limiting  the  rate  of  speed 
at  which  an  engine  may  be  run,  and,  in  the  absence  of  such  a 
law  or  ordinance,  the  company  had  the  right  to  run  its  engine 
at  such  a  rate  of  speed  as  it  deemed  necessary,  consistent  with 
the  exercise  of  due  care  in  the  running  of  the  same.    Assuming, 
therefore,  that  the  engine  was  being  run  at  a  high  rate  of  speed, 
and  for  that  reason  the  plaintiff  did  not  have  sufficient  time  to 
unhitch  his  team  and  bring  away  his  mule  and  pony  from  the 
track,  this  fact  cannot  be  imputed  to  the  defendant  as  negligence 
on  its  part.     The  plaintiff  knew  that  his  animals  were  near  the 
track  and  in  danger  of  being  injured  by  a  passing  train,  which 
was  due  at  about  that  time,  and  his  neglect  to  bring  them  away 
from  defendant's  right  of  way  would  indicate  that  he  himself 
was  guilty  of  contributory  negligence  in  allowing  them  to  re- 


36  Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Miller  v.  Chicago  A  N.  W.  Rj.  Co 

main  there.  He  had  time  to  remove  them  before  the  engine 
passed  along,  had  he  acted  promptly,  and  his  failure  to  do  so 
was  not  negligence  on  the  part  of  the  defendant,  but  his  con- 
tributory negligence. 

The  further  contention  of  the  respondent  that  the  conductor, 
engineer,  or  fireman  did  see  the  animals  on  the  track,  for  the 
reason  that  they  might  have  seen  them,  is  mere  conjecture,  and 
not  supported  by  the  evidence  of  any  facts  which  tend  to  con- 
tradict their  testimony  that  they  did'  not  see  the  animals.  The 
case  at  bar  is  clearly  distinguishable  from  the  case  of  Lighthouse 
V,  Railroad  Company,  3  S.  D.  518,  54  N.  W.  320,  in  which  this 
court  sustained  the  verdict  of  the  jury  holding  that  the  engineer 
did  see  certain  horses  upon  the  track,  notwithstanding  his  pos- 
itive denial  that  he  did  cot  see  them  in  time  to  prevent  the  injury 
to  the  animals.  It  was  proven,  however,  in  that  case  by  dis- 
interested witnesses,  that  the  horses  were  running  upon  the  track 
ahead  of  the  engine  for  a  distance  of  about  half  a  mile  before 
they  were  struck  and  injured,  and  the  statement  of  the  engineer 
that  he  was  looking  ahead,  but  did  not  see  the  horses  on  the 
track  in  time  to  prevent  the  injury,  was  so  improbable  that  the 
jury  was  justified  in  disregarding  his  evidence,  and  the  en- 
gineer was  also  contradicted  in  that  case  as  to  other  material 
parts  of  his  testimony.  And  the  case  at  bar  is  also  clearly  dis- 
tinguishable from  Schiinke  v.  Railroad  Company,  11  S.  D.  471, 
78  N.  W.  951,  as  in  that  case  there  was  evidence  tending  to  con- 
tradict the  statements  of  the  engineer,  and  was  sufficient  to  re- 
quire the  submission  of  the  case  to  the  jury;  and  is  also  dis- 
tinguishable from  the  case  of  Sheldon  v.  Railroad  Company,  6 
S.  D.  606,  62  N.  W.  955,  the  facts  of  which  are  very  similar  to 
those  in  the  latter  case.  In  the  case  at  bar,  however,  there  is  no 
evidence  contradicting,  or  tending  to  contradict,  the  statements 
of  the  conductor  or  fireman,  and,  in  the  absence  of  such  contra- 
dicting evidence,  the  jury  was  not  at  liberty  to  disregard  their 
statements. 

The  defendant  was  therefore  entitled  to  a  direction  of  the  ver- 
dict in  its  favor,  and  the  judgment  of  the  circuit  court  and  order 
denying  a  new  trial  are  reversed. 
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(Supreme  Court  of  Missouri,  Division  No.  1,  Nov.  27,  1907.) 

[106   S.  .W.   Rep.   51.] 

Trial— Questions  of  Law — Uncontradicted  Evidence. — Where  the 
evidence  is  undisputed,  all  one  way,  and  of  such  cogency,  that  but 
one  conclusion  can  be  drawn  by  a  rational  mind,  or  where  the  thing 
proves  itself,  the  court  may  deal  with  it  as  a  matter  of  law. 

Street  Railways — Danger  Line. — In  an  action  against  a  street  rail- 
way company  for  running  over  a  four  year  old  child  it  is  not  error  to 
assume  that,  as  to  her,  the  curb  line  of  a  city  street  is  the  danger  line 
in  crossing  the  street. 

Same— Instruction — Constructive  Line  of  Danger. — An  instruction 
that  if  the  motorman  in  charge  of  a  car  saw,  or  by  keeping  a  vigilant 
watch  would  have  seen,  plaintiff's  intestate  crossing  the  street,  and 
in  a  position  of  danger,  etc.,  did  not  assume  that  the  curb  line  was 
the  danger  line. 

Same— Sufficiency — Proximate  Cause. — An  instruction  that  if  de- 
fendant's motorman  saw,  or  by  keeping  a  vigilant  watch  would  have 
seen,  the  decedent  crossing  the  street,  and  in  a  position  of  danger, 
and  by  stopping  the  car  within  the  shortest  time  and  space  practi- 
«ble,  etc.,  with  the  means  and  appliances  at  hand,  by  the  exercise 
of  ordinary  care  consistent  with  the  safety  of  the  car  and  persons 
thereon,  could  have  avoided  running  over  and  killing  decedent,  and 
"fglected  to  .do  so,  plaintiffs  are  entitled  to  recover,  etc.,  in  the  ab- 
sence of  contributory  negligence,  is  sufficient  to  submit  to  the  jury 
the  question  of  casual  connection  between  the  negligence  of  defend- 
ant and  the  death  of  the  child,  though  it  did  not  use  the  expression 
^'proximate  cause." 

Trial — Cure  of  Instructions. — If  the  instruction  was  not  sufficient 
to  correctly  submit  the  question  of  the  proximate  cause  of  the  injury, 
it  was  cured  by  other  instructions  that,  before  the  jury  could  find  for 
Plaintiff,  they  must  find  that  the  death  of  the  child  was  actually 
caused  by  defendant  in  the  manner  submitted  to  tTiem  by  the  in- 
"•tructions;  that,  if  her  death  was  not  actually  caused  by  such  speci- 
fied negligence,  plaintiffs  had  no  case,  even  if  the  child  was  killed  by 
being  run  over  by  defendant's  car,  and  that  they  could  not  infer  neg- 
ligence from  the  fact  of  the  child's  injury  by  the  car,  and  that,  though 
^be  burden  was  on  defendant  to  establish  plaintiff's  contributory 
"egligence,  it  did  not  relieve  plaintiff  of  the  burden  of  proving  that 
^be  injury  and  death  of  the  child  were  solely  caused  by  defendant's 
"Pgligencc. 
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Negligence — Imputed  Negligence — Instructions — Circumstances  in 
Life.* — In  an  action  against  a  street  railway  company  for  running 
over  plaintiff's  four  year  old  child,  it  was  not  error  to  instruct  that, 
in  determining  whether  plaintiffs  by  their  negligence  in  the  custody 
and  care  of  the  child  contributed  to  her  injury  and  death,  the  jury 
was  to  consider  whether  or  not  the  jury  was  to  consider  w^hether 
or  not  they  exercised  that  degree  of  care,  caution,  and  watchfulness 
over  the  child,  which  was  reasonable  and  proper  for  parents  in  their 
circumstances  of  life,  as  shown  by  the  evidence. 

Appeal — Harmless  Error — ^Instructions. — Where  the  evidence  as 
"to  circumstances  in  life,"  mentioned  in  an  instruction  as  to  imputing 
the  negligence  of  parents  to  a  child  run  over  and  killed  by  a  street 
car,  went  no  further  than  to  show  the  employment  and  duties  of 
father  and  mother  at  the  immediate  time  the  child  escaped  into  the 
street  and  was  injured,  and  there  was  no  proof  as  to  plaintiffs'  finan- 
cial condition  in  life  as  such,  the  instruction,  if  erroneous,  would  not 
be  prejudicial. 

Graves,  J.,  dissents  as  to  the  propriety  of  the  instruction  permitting 
consideration  of  plaintiffs'  circumstances  in  life.  Valliant,  P.  J.,  and 
Woodson,  J.,  dissent  from  the  criticism  of  the  Levin  and  Cze- 
zewzka  Cases. 

Appeal  from  Circuit  Court,  St.  Charles  County;  H.  W.  John- 
son, Judge. 

Action  by  Hymen  Cornovski  and  wife  against  the  St.  Louis 
Transit  Company.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Boyle  &  Priest,  Bdward  T.  Miller,  and  T.  £.  Francis,  for  ap- 
pellant. 

Wm.  L.  Bohnenkamp  and  Win,  R,  Gentry,  for  respondents. 

Lamm,  J.  Plaintiffs,  husband  and  wife,  the  parents  of  Esther 
Cornovski  (the  said  Esther  having  been  run  over  and  killed  by 
one  of  defendant's  cars  on  the  evening  of  the  18th  of  March, 
1903,  in  the  city  of  St.  Louis),  sued  defendant  for  statutory  dam- 
ages as  for  her  wrongful  death,  and  recovered  a  judgment  for 
$5,000.  Perfecting  an  appeal  on  due  and  seasonable  steps,  de- 
fendant brings  the  cause  here  for  review. 

One  of  the  charges  of  negligence  related  to  a  negligent  failure 
to  put  in  motion  and  drop  the  fender  on  the  car,  as  provided  in  a 
city  ordinance.  This  charge  was  taken  from  the  jury  by  instruc- 
tion.    Another  charge  of  negligence  was  a  failure  to  sound  the 

*  See  note,  10  Am.  &  Eng.  R.  Cas.,  U.  S.,  883;  Mattson  v.  Minne- 
sota &  N.  W.  R.  Co.  (Minn.),  21  R.  R.  R.  109,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  109;  foot-notes  appended  to  Garner  v^  Trumbull  (C.  C. 
A.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  589;  Jackson  v.  Kansas  City,  etc., 
R.  Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 
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gong  or  give  any  other  warning  to  the  deceased  of  the  danger 
from  an  approaching  car.    That  charge  also  was  taken  from  the 
jury  by  instruction.     Esther  was  a  minor  of  tender  years.     She 
was  killed  on  Eleventh  street,  and   the  ground  of  negligence 
charged  in  the  petition  and  put  to  the  jury  was  a  violation  of  an 
ordinance  of  the  city  of  St.  Louis  known  as  the  "Vigilant  Watch 
Ordinance,"  in  that  defendant's  motorman  "negligently  and  care- 
lessly failed  to  keep  a  vigilant  watch  for  all  persons  on  foot,  and 
especially  the  daughter  of  these  plaintiffs,  moving  towards  the 
track  or  upon  the  track,  and  that  said  motorman  failed  on  the 
first  appearance  of  danger  to  the  daughter  of  these  plaintiffs  to 
stop  the  said  car  within  the  shortest  time  and  space  possible." 
Thedefense  interposed  was  a  general  denial  and  a  plea  of  contrib- 
utory negligence,  viz.,  that  the  child's  death  was  caused  by  the 
negligence  of  her  parents,  in  that  she  was  of  immature  years,  and 
they  allowed  her  to  be  upon  a  street  after  dark  where  they  knew 
street  cars  were  being  operated,  unaccompanied  by  a  person  of 
mature  years.     Defendant  demurred  to  the  evidence  at  the  close 
of  plaintiffs'  case  and  again  at  the  close  of  the  whole  case.    These 
demurrers  were  overruled  and  defendant  saved  an  exception,  but 
does  not  assign  error  here  on  said  rulings. 

The  case  is  presented  to  us  on  the  theory  that  plaintiffs  made 
a  case  for  the  jury,  and  the  errors  assigned  pertain  to  the  way  it 
was  put  to  the  jury.  In  this  condition  of  things,  the  determina- 
tion of  the  case  may  proceed  understand  ingly  by  fetching  a  small 
compass  on  the  facts.  Thus :  Esther  was  two  or  three  months 
short  of  four  years  old.  She  was  struck  and  literally  cut  to  pieces 
on  the  evening  of  March  11,  1903,  between  half-past  6  and  7  o'clock 
by  a  street  car  manned  by  defendant's  employees.  Defendant 
had  a  single  track  on  Eleventh  street,  used  for  southbound  cars. 
Plaintiff,  Hyman  Cornovski,  kept  a  grocery  store  on  the  east  side 
of  that  street — the  wife  helping  in  the  store.  They  lived  back  of 
the  store,  at  least  they  ate  there,  arfd  possibly  had  their  living 
and  sleeping  rooms  over  the  store.  There  was  a  little,  narrow 
wd,  so  called  by  courtesy,  between  the  cooking  and  eating 
apartments  and  the  store  proper,  or  back  of  all  of  them,  and 
this  yard  was  connected  with  Eleventh  street  by  a  passageway 
j>hut  off  from  the  street  by  a  gate.  On  the  evening  in  question 
some  of  the  plaintiffs'  children  had  been-  upstairs  taking  a  music 
lesson.  The  music  teacher,  passing  out  on  the  street,  saw  Esther 
sitting  quietly  on  a  box  in  front,  and  the  child  threw  her  a  kiss. 
It  seems  she  had  been  in  the  kitchen  with  her  mother,  who  had 
Jtist  washed  her  face,  combed  her  hair,  and  given  her  her  sup- 
per, and  then  told  her  to  tell  the  other  children  to  come  to  the 
table.  The  mother,  busy  and  preoccupied  with  her  evening  house- 
bold  cares,  for  the  instant  forgrot  the  child,  who  went  out  the 
back  door  and  into  said  yard.  Soon  the  mother,  hearing  scream- 
i^^g  in  the  street,  ran  out  and  learned  her  daughter  was  dead. 
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She  testified  the   family  were  new  and  strange  on  the   street; 
Esther  wasn't  used  to  it ;  they  had  moved  there  in  January  past, 
m  the  winter  time ;  and  that  when  she  played  out  doors  it  was  al- 
ways in  the  little  yard.    The  mother  did  not  know  she  had  gone 
on  the  street.    The  father  said,  in  substance,  that  he  was  busy  in 
the   store   waiting  on  customers,   and  vending  his  wares ;    that 
glancing  out  of  the  front  window  or  door  he  saw  Esther  sitting 
on  a  little  box,  hard  by  the  door,  a  few  minutes  before  she  was 
killed.     This  was  the  last  time  he  ever  saw  her  alive,  and  then 
she  was  alone.    He  did  not  see  her  in  the  street  that  evening,  and 
never  saw  her  cross  it  before  at  any  time.   It  appears,  as  of  course, 
that  both  parents  knew  that  defendant's  cars  ran  on  a  schedule 
of  short  intervals  on  Eleventh  street.     There  was  a  fire-engine 
house  opix)site,  or  nearly  opposite,  Cornovski's  place.     Its  door 
was  open,   the  evening  was  mild  and  bright.     What  lured  the 
child  across  the  street  is  unknown ;  but  she  did  cross  it,  and  was 
seen  on  the  west  side  by  the  engine  house,  going  along  the  side- 
walk with  another  girl  aged  about  seven — a  neighbor's.   From  the 
west  curb  to  the  rail  of  defendant's  track  is  12  feet.     Presently 
these  children  left  the  west  sidewalk  and  ran   from  the  curb, 
somewhat  diagonally,  east  toward  Esther's  home.    The  elder  girl, 
being  in  advance,  crossed  the  track  and  escaped  the  oncoming 
car,  but  Esther  was  caught  and  killed  at  the  west  rail. 

On  plaintiffs'  side  it  was  shown  that,  when  the  children  left 
the  curb  and  passed  towards  the  track,  the  car  was  about  60  feet 
away.  Contra,  there  was  evidence  on  defendant's  side  that  it 
was  only  about  12  or  15  feet  awav.  No  witness  placed  the  speed 
of  the  car  in  excess  of  seven  miles  an  hour.  There  was  a  very 
small  grade,  if  any,  at  the  place  of  accident — a  very  slight  dip 
down.  The  car  was  equipped  with  an  ''ordinary  goo^e  neck  hand 
brake,  an  ordinary  controller,  and  an  ordinary  reverse."  The 
street  was  in  good  condition,  the  track  dry,  and  in  this  condition 
of  track,  grade,  and  appliances,  the  car,  according  to  plaintiffs' 
experts,  could  have  been  stopped  within  15  feet.  According  to 
defendant's  experts,  it  could  not  have  been  stopped  within  less 
than  40  or  45  feet.  On  plaintiffs'  side  there  was  evidence  tending 
to  show  that  for  a  little  while  before  the  child  was  struck,  and 
up  to  the  very  instant,  the  motorman  was  inattentive  to  his  duties. 
He  was  at  his  post,  possibly,  but  did  not  have  a  hand  on  the 
brake  or  controller,  was  not  looking  in  front,  and  did  not  see 
Esther  at  all.  One  of  plaintiffs'  witnesses,  riding  on  the  front 
platform  with  the  motorman,  said  that  employee  was  looking 
back  "as  if  he  was  looking  back  to  see  something  just  before  the 
accident  happened."  Then  there  came  a  halloo  or  a  scream,  and 
the  motorman  "made  a  sudden  dash  for  the  brage."  As  he  grab- 
bed the  brake,  he  asked  the  witness  "what  was  the  matter,  what 
was  the  trouble,  and  wanted  to  know  if  he  had  run  over  some- 
body,  was   somebody  hurt?"     Two   of  plaintiffs'   eyewitnesses 
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said  the  motorman  seemed  to  be  looking  sideways  towards  the 
cnginehouse,  west,  and  not  to  the  front  or  towards  Esther.    Con- 
tra, on  defendant's  side  it  was  shown  that  the  motorman  was 
at  his  post  of  duty,  was  keeping  a  vigilant  watch  ahead  of  him 
at  the  time,  and  that  at  the  instant  the  children  left  the  sidewalk 
he  saw  them  and  at  once  applied  the  brake,  reversed  his  power, 
and  did  everything  possible  to  stop  without  avail.     There  was 
undisputed  evidence  that  the  immediate  place  was  "thickly  popu- 
lated, and  of  a  pleasant  evening  there  were  always  large  crowds 
of  children  around  there."    On  that  particular  evening  it  was  as 
usual. 

PlaintiflFs  were  allowed  three  instructions  (number  1  and  num- 
ber 3  being  excepted  to),  viz.:    (1)  "If  the  jury  find  from  the 
evidence  that  on  the  18lh  day  of  March,  1903,  the  defendant  was 
using  the  ear  mentioned  in  the  evidence;  and  if  the  jury  further 
find  from  the  evidence  that  on  said  date  the  plaint iflf's  were  hus- 
band and  wife  and  were  the  father  and  mother  of  the  child, 
Esther  Cornovski,  and  that  said  Esther  was  then  a  minor  and 
unmarried;  and  if  the  jury  further  find  from  the  evidence  that 
at  said  time  Eleventh  street,  at  the  point  mentioned  in  the  evi- 
dence, was  an  open  public  street  in  the  city  of  St.  Louis ;  and  if 
the  jury  further  find  from  the  evidence  that  on  said  day,  while 
the  plaintiffs'  said  child,  Esther,  was  attempting  to  cross  Eleventh 
street,  she  was  run  over  and  killed  by  the  car  mentioned  in  the 
evidence,  which  was  being  operated  by  the  defendant,  St.  Louis 
Transit  Company,  through  its  motorman ;  and  if  the  jury  further 
find  from  the  evidence  that  the  said  motorman  in  charge  of  said 
car  saw,  or  by  keeping  a  vigilant  watch,  would  have  seen  the 
plaintiffs*  said  child,  Esther,  crossing  said  street,  and  in  position 
of  danger  of  being  struck  by  said  car,  and  by  stopping:  said  car 
within  the  shortest  time  and  space  practicable,  under  the  circum- 
stances, with  the  means  and  appliances  at  hand,  by  the  exercise 
of  ordinary  care  consistent  with  the  safety  of  said  car  and  of  the 
persons  on  said  car,  could  have  avoided  running  over  and  killing 
said  child,  and  neglected  to  do  so — then  plaintiflFs  are  entitled  to 
recover  of    the   defendant   the   sum    of    five    thousand    dollars 
($5,000),  unless  you   further  find   from  the  evidence  that   the 
plaintiflFs,  or  either  of  them,  were  guilty  of  negligence  in  the  care 
and  custody  of  their  child,  which  contributed  to  cause  the  death 
of  said  child."     (2)   "By  the  term  'ordinary  care,'  as  used  in 
these  instructions,  is  meant  such  care  as  would  be  exercised  by 
a  reasonably  prudent  person  under  the  same  or  similar  circum- 
stances."    (3)  "The  court  instructs  the  jury  that  in  determining 
whether  or  not  the  plaintiffs  contributed  by  their  negligence  in 
the  custody  and  care  of  their  child,  Esther,  to  her  injury  and 
death,  you  are  to  consider  whether  or  not  they  exercised  that  de- 
gree of  care,   caution,  and  watchfulness  over  their  said  child, 
Esther,  which  was  reasonable  and  proper  for  parents  in  their  cir^ 
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cumstances  in  life,  as  shown  by  the  evidence.  You  are  further 
instructed  that  the  burden  of  proving  contributory  negligence  on 
the  part  of  the  plaintiffs  rests  upon  the  defendant." 

The  defendant  prayed  twelve  instructions — all  of  them  al- 
lowed. Of  that  series.  No.  4,  Xo.  5,  and  No.  6  bear  somewhat 
on  the  contentions  made  here.  They  run  as  follows:  (4) 
**The  mere  fact,  if  true,  that  the  said  Esther  Cornovski  was  in- 
jured and  killed  by  a  car  of  defendant  gives  plaintiffs  no  right 
to  sue  defendant  and  recover  damages.  Before,  under  any  cir- 
cumstances, plaintiffs  are  entitled  to  a  verdict,  you  must  find 
from  the  evidence  that  the  injuries  and  death  of  the  said  Esther 
were  actually  caused  by  the  negligence  of  defendant  in  the  man- 
ner submitted  to  your  consideration  in  these  instructions.  If 
her  injury  and  death  were  not  actually  caused  by  such  specified 
negligence,  then  plaintiffs  have  no  case  and  cannot  recover,  even 
if  the  said  Esther  was  injured  and  killed  by  being  struck  or  run 
over  by  defendant's  car.  But  even  if  you  find  that  the  said  Es- 
ther was  injured  and  killed  by  such  negligence,  still  plaintiffs 
cannot  recover  if,  by  their  own  act  or  conduct,  as  specified  in  in- 
struction No.  1,  given  on  behalf  of  defendant,  they  negligently 
contributed  to  her  injury  and  death."  (5)  "The  court  instructs 
the  jury  that  they  cannot  infer  negligence  from  the  fact  that  the 
plaintiffs'  child  was  injured  by  the  defendant's  car,  but  that  the 
negligence  charged  against  defendant  is  a  fact  which  must  be 
proved,  and  the  burden  of  proving  same  by  the  greater  weight 
of  the  evidence  is  upon  the  plaintiffs."  (6)  "WHiile  the  burden 
of  proof  is  upon  the  defendant  to  establish  the  contributory  negli- 
gence of  plaintiffs,  yet  this  does  not  relieve  plaintiffs  of  the  bur- 
den of  proving  that  the  injury  and  death  of  the  said  Esther  were 
solely  caused  by  negligence  of  defendant,  as  set  out  in  other  in- 
structions. The  burden  of  proving  that  fact  rests  upon  the  plain- 
tiffs, as  set  out  in  other  instructions,  either  in  whole  or  in  part, 
caused,  or  directly  contributed,  to  cause,  the  injury  and  death  of 
the  said  Esther,  then  your  verdict  must  be  for  the  defendant." 

On  the  foregoing  record,  defendant  assigns  error,  viz. :  Error 
in  giving' instruction  1,  for  that  (a)  it  assumes  the  child  was  in 
a  position  of  danger  the  moment  she  started  across  the  street,  in- 
stead of  leaving  that  que^tion  to  the  jury  to  determine  as  a  fact, 
for  that  (b)  the  instruction  did  not  require  the  jury  to  find  that 
defendant's  negligence  was  the  proximate  cause  of  the  injury. 
And  error  in  instruction  3.  in  that  (c)  it  directed  the  jury  in  de- 
termining the  issue  of  contributory  negligence  to  take  into  con- 
sideration plaintiffs'  "circumstances  in  life."  And  (d)  if  that 
were  proper,  then  there  was  no  evidence  tending  to  show  what 
plaintiff's  circumstances  in  life  were;  ergo,  there  was  no  testi- 
mony in  support  of  the  instruction.    Of  these  seriatim. 

1.  Assuming  for  the  nonce  that  the  instruction  itself  assumed 
the  curb  line  was  the  danger  line,  then,  to  say  whether  an  assump- 
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tion  is  erroneous,  the  state  of  the  proof  in  the  identical  case-made 
is  a  prime  prerequisite   to  correct  judgment.     Where  the  evi- 
dence is  undisputed,  is  one  way,  and  of  such  brand  of  cogency 
that  but  one  just  conclusion  can  be  drawn  from  it  by  any  ra- 
tional mind,  or  where  the  thing  proves  itself,  the  court  may  deal 
with  it  as  a  matter  of  law.    Why,  indeed,  frame  an  issue  for  a 
jury  in  a  practical  tribunal,  administering  the  laws  of  a  practical 
people  in  a  practical  way,  requiring  that  jury  to  find  and  sol- 
emnly determine  a  fact  not  a  fit  subject  of  controversy,  and  which 
can  be  determined  only  one  way  by  all  just  men?    If  Esther  had 
been  an  adult  in  the  possession  of  mature  judgment,  or  had 
passed  the  years  of  infancy,  and  was  arriving  at  years  of  judg- 
ment and  sense,  then,  unless  the  motorman  saw  she  was  bent  on 
aossing  the  track  and  was  oblivious  to  her  danger,  it  would  have 
been  error  to  have  assumed  that  she  was  in  danger  from  the  very 
time  she  left  the  curb  until  she  reached  the  track.     Where  the 
danger  line  would  lie  (with  reference  to  the  running  of  street 
cars)  for  an  adult,  or  for  one  possessed  of  some  years  and  -some 
disCTetion,  in  crossing  the  street,  might  very  well  be  a  matter  of 
difference  between  good  average  men^  and  therefore,  a  question 
for  the  jur>'.    Now,  the  sidewalk  of  a  street  is  for  foot  travelers 
—children  and  grown.     Between  the  curbs  is  for  traffic;  there, 
horses,  wagons,  vans,  carts,  and  cars  pass  to  and  fro,  and  the 
wheels  of  commerce  go  clattering  and  roaring  round  and  round 
in  a  confusion  as  bewildering  as  the  wheels  in  Ezekeil's  vision 
Our  very  instincts  teach  us  that  when  a  four  year  old  child,  un- 
attended, leaves  the  curb  of  a  sidewalk — that  is,  leaves  a  place 
of  comparative   safety — and   heads  across   a  street  devoted   to 
traffic  in  a  g^eat  city,  with  a  car  track  12  feet  away  on  which  a 
car  is  approaching   (as  here),  the  little  one  as  surely  and  in- 
stantaneously plunges  into  danger,  as  that  the  square  of  the  hy- 
pothenuse  of  a  right  angled  triangle  equals  the  sum  of  the  squares 
of  the  other  two  sides,  i.  e.,  it  is  axiomatic.    Danger  to  the  child 
and  duty  on  the  motorman's  part  began  the  instant  such  a  child 
left  the  sidewalk  bound  headlong  for  the  track.    Cytron  v.  Tran- 
sit Co.  (not  yet  officially  reported)  104  S.  W.,  loc.  cit  117.    See, 
also,  Livingston  v.  Railroad,  170  Mo.  452,  1  S.  W.  136.     The 
finding  of  twelve  men  in  the  box  on  that  question  under  this  rec- 
ord would  not  instruct  any  court,  or  sub^rve  any  purpose  of 
the  law.    And  this  is  so  because  the  thing  speaks  for  itself,  and 
in  speaking  it  says,  as  well  before  as  after  a  jury's  finding,  that 
as  for  Esther  the  curb  was  the  danger  line.    It  would  be  no  more 
sensible  to  put  that  question  to  the  jury  than  it  would  be  to  put 
to  them   to  find  where  the  danger  line  in  firing  a  barn  was 
chalked  out,  when  a  burning  brand  was  cast  into  a  mow  of 
tow,  or  where  such  line  lies  when  an  infant  is  in  a  den  of  asps 
or  rattlesnakes.     If,  then,  the  learned  counsel  for  defendant  are 
right  in  their  contention  that  plaintiffs'  instruction  No.  I  assumes 


44  Vol  27  R  R  R— Vol  SO  Am  &  Eng  R  Cas,  N  S 

Cortiovaki  v.  St.  Lonis  Transit  Co 

Esther  Cornovski  entered  the  danger  zone  when  she  left  the  curb 
and  ran  towards  defendant's  track,  there  was  no  error.  How- 
ever, that  contention  is  not  right.  The  instruction  assailed  did 
not  assume  the  curb  was  the  danger  line,  and  the  entire  street 
the  danger  zone.  It  says  nothing  about  "curb"  but  refers  the 
jury  generally  to  the  child's  "crossing  said  street  and  in  a  posi- 
tion of  danger  of  being  struck  by  said  car."  That  is,  wherever 
the  danger  line  lay,  the  jury  should  locate  it  and  consider  it. 
Hence,  it  is  not  open  to  the  criticism  leveled  at  it.  The  point  is 
ruled   against  defendant. 

2.  It  is  urged  that  vice  lurks  in  instruction  1  because  it  did  not 
directly  put  it  to  the  jury  to  find  that  the  negligence  of  defend- 
ant was  the  "proximate  cause"  of  the  injury  to  plaintiffs'  child. 
It  is  true  the  instruction  does  not  use  the  phrase  "proximate 
cause."  That  phrase  is  one  of  a  large  and  learned  terminology, 
and  it  involves  a  refinement  in  mental  process  and  reasoning  not 
of  the  essence  of  a  good  instruction,  provided  the  thing  to  be  got 
at  is.  put  to  the  jury  in  another  way  and  within  easy,  everyday 
comprehension.  The  phrase  "proximate  cause"  is  not  an  every- 
day or  heartstone  phrase.  The  average  men  who  compose  the 
body  of  the  county,  from  which  jurors  are  drawn,  daily  and 
shrewdly  reason  well  from  cause  to  effect,  and  doubtless  not  one 
in  a  thousand  of  them  in  so  reasoning  use  that  formidable  and 
bookish  phrase.  They  use  other  expressions  from  their  mother 
tongue  meaning  the  same  thing. 

It  is  elementary  that  there  must  be  a  causal  connection  between 
the  negligence  and  the  injury  in  order  for  the  negligence  to  be 
actionable.  Harper  v.  Terminal  Co.,  187  Mo.  575,  86  S.  W.  99. 
Here  the  jury  were  told  that  if  they  found  the  evidence  the 
motorman  saw,  or  by  keeping  a  vigilant  watch  would  have  seen, 
Esther  crossing  said  street  and  in  a  position  of  danger  of  being 
struck  by  said  car,  and  by  stopping  said  car  within  the  shortest 
time  and  space  practicable,  under  the  circumstances;  with  the 
means  and  appliances  at  hand,  by  the  exercise  of  ordinary  care 
consistent  with  the  safety  of  said  car  and  of  the  persons  on  said 
car,  could  have  avoided  running  over  and  killing  said  child,  and 
neglected  to  do  so,  then  plaintiffs  are  entitled  to  recover,  unless 
they  found  plaintiffs  were  guilty  of  negligence  in  the  care  and 
custody  of  the  child  •directly  contributing  to  cause  its  death. 

Now,  the  case  at  bar  is  one  in  which  it  is  not  contended  the 
deceased  child  was  of  age  to  be  guilty  of  contributory  negligence. 
Holmes  v.  Railroad,  190  Mo.,  loc.  cit.  106,  88  S.  W.  623.  That, 
then,  is  out  of  the  case. 

Nor  is  it  one  in  which  there  is  an  iota  of  testimony  that  any 
other  cause  produced  death  except  the  act  of  the  motorman  in 
running  his  car  over  the  child.  With  so  much  assumed,  the  issue 
to  be  tried  is  separable  into  three  elements:  First,  the  contribu- 
tory negligence  of  the  parents.    That  was  put  to  the  jury  fairly 
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by  instruction  1,  and  by  other  instructions  for  defendant.    Sec- 
ond, the  negligence  of  defendant.    There  was  ample  evidence  to 
show  that,  the  question  was  submitted    properly.      Third,    the 
causal  connection  between  the  negligence  and  the  death.    As  to 
this  element,  the  jury  were  told,  in  substance,  that  if  defendant's 
motorman  could  have  avoided  killing    the    child  by  the  use  of 
ordinary  care,  after  it  was  seen  or  might  have  been  seen  in  perils 
and  neglected  to  exercise  such  care,  then  defendant  is  liable. 
It  might  have  been  better  to  have  inserted  in  the  instruction  some 
such  phrase,  totidem  verbis,  is  used,  yet  in  fair  logical  intendment 
ure,  if  any,  to  exercise  ordinary  care  directly  caused  the  injury 
and  death  of  Esther,"  or  "was  the  proximate  cause  of  her  in- 
jury and  death,  then  the  jury  should  find,"  etc.     But  though  no 
such  phrase,  totidem  verbis,  is  used,  yet  in  fair  logical  intendment 
the  instruction  must  be  held  sufficient  to  put  to  the  jury  the  causal 
connection  between  the  negligence  of  defendant  and  the  death 
of  the  child — i.  e.,  that  one  was  caused  by  the  other.     Thus,  if 
A.  kill  B.,  and  it  is  once  determined  that  he  could  have  avoided 
killing  B.  by  the  exercise  of  due  care,  it  would  seem  that,  in 
the  domain  of  reason  and  in  ultimate  analysis,  the  connection  is 
made  between  the  killing  and  ihe  failure  to  exercise  due  care ; 
that  the  two  things  bore  the  relation  of  cause  and  effect.    An  in- 
struction in  similar  form  has  been  sustained  by  the  reasoning  of 
this  court.     For  example:     Rapp  v.  Transit  Co.,  190  Mo.,  loc* 
cit.  154  et  seq.,  88  S.  W.  865;  Hilz  v.  Railroad,  101  Mo.,  loc.  cit, 
40  et  seq.,  13  S.  W.  946.    In  the  latter  case  (page  54  of  101  Mo., 
page  951  of  13  S.  W.)  it  was  held  that  where  the  failure  to  dis- 
cover decedent  was  the  result  of  the  omission  of  the  measure  of 
duty  required  by  the  law,  and  where  a  due  observance  of  the  duty 
would  have  avoided  the  injury  by  the  use  of  reasonable  care, 
then  such  omission  and  want  of  reasonable  care  are  under  the 
law  held  the  proximate  cause  of  the  injury. 

But  we  need  not  allow  the  foregoing  reasons  to  be  alone  deter- 
minative of  the  point.  In  this  case  the  doctrine  of  aider  may  be 
invoked,  for  if  it  be  admitted  there  be  doubt  as  to  whether  plain- 
tiifs*  instruction  squarely  put  the  causal  connection  to  the  jury, 
or  if  that  causal  connection  was  put  feebly  or  obscurely  or  only 
impliedly  to  them,  yet  defendant's  own  instructions  turned  on  full 
light,  cleared  up  all  obscurity,  and  removed  all  doubt,  if  any 
existed  on  that  question.  By  defendant's  instruction  number  4 
the  jury  were  told  that,  before  they  found  for  plaintiffs,  they 
must  find  that  the  injuries  and  death  of  Esther  were  actually 
caused  by  defendant  in  the  manner  submitted  to  them  by  the  in- 
structions ;  and  that  if  her  death  was  not  actually  caused  by  such 
specified  negligence  then  plaintiffs  have  no  case,  even  if  Esther 
was  killed  by  being  run  over  by  defendant's  car.  By  instruction 
5  they  were  told  that  they  could  not  infer  negligence  from  the 
fact  that  the  child  was  injured  by  the  car.     By  instruction  6 
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they  were  told  that  though  the  burden  was  upon  defendant  to 
establish  contributory  negligence  of  plaintiffs  yet  that  did  not  re- 
lieve plaintiffs  of  the  burden  of  proving  that  the  injury  and  death 
of  Esther  were  solely  caused  by  the  negligence  of  defendant. 
The  same  point  was  under  exposition  in  Deschner  v.  Railroad, 
200  Mo.,  loc.  cit.  332  et  seq.,  98  S.  W.  7Z7y  and  was  ruled  as 
herein  indicated.  The  instruction  must  be  read  as  one  body  of 
law,  and  the  assignment  of  error  is,  therefore,  disallowed. 

3.  It  is  next  argued  that  plaintiffs'  instruction  number  3  was 
erroneous  in  form,  and  unsupported  by  the  testimony.  That  in- 
struction follows  approved  precedents.  CzezeVzka  v.  Railroad, 
121  Mo.  201,  25  S.  W.  911;  Levin  v.  Railroad,  140  Mo.  624, 
41  S.  W.  968.  It  is  of  the  essence  of  good  sense  that  if  an  ap- 
pellate court  has  got  on  the  wrong  track  it  should  get  on  the 
right  track — the  sooner,  the  better.  Nevertheless,  it  is  no  light 
thing  for  a  court  to  have  persuaded  litigants  into  the  belief  that 
a  certain  instruction  announces  a  correct  rule  of  law,  and  is  ap- 
plicable to  a  given  state  of  facts,  then,  when  that  belief  has  crys- 
talized  into  action  of  a  concrete  case,  to  face  the  other  way,  and 
destroy  a  judgment  the  product  of  its  own  teaching. 

Much  might  be  said  and  well  said  against  the  use  of  the  phrase 
^'circumstances  in  life"  in  measuring  the  duty  of  a  parent  to  a 
child-where  the  question  hinges  on  the  parents'  contributory  neg- 
ligence; and  appellants  counsel  have  not  been  amiss  or  remiss 
in  saying  it.  At  first  blush,  the  use  of  that  phrase  seems  to  in- 
volve a  question  of  poverty  or  riches,  of  high  or  low^  social  status, 
and  to  invite  (or  squint  at  the  invitation  of)  proof  of  the  fact 
in  one  case,  that  the  parents  are  poor  and  needy,  downcast  and 
humble,  and  in  another  case  that  they  are  opulent  and  exalted, 
lolling  in  the  lap  of  wealth  and  seated  in  a  high  place.  Such  a 
field  of  exploration  in  a  jury  trial  in  a  negligence  case  is  full 
of  pitfalls  and  snares,  insidiously  appeals  to  class  prejudice,  and 
runs  counter  to  the  broad  proposition  that  there,  is  but  one  rule 
of  law  for  the  high  and  low,  for  the  rich  and  the  poor.  Doubt- 
less the  courts  would  shut  the  door  on  such  proofs,  if  offered. 
Nevertheless,  it  may  be  said  that  those  who  of  necessity  are  pre- 
occupied with  the  toil  of  their  own  hands  to  earn  their  daily  bread 
might  not  in  a  given  case  be  guilty  of  negligence  in  allowing  a 
little  child  to  escape  to  the  street  of  a  city,  when  other  persons 
because  of  other  circumstances  and  conditions  might  be  found 
by  a  jury  to  be  remiss  in  a  given  case— due  care  being  a  care 
that  adjusts  itself  automatically  to  the  circumstances  of  the  case. 
Dean  v.  Railroad,  199  Mo,  loc.  cit.  408,  97  S.  W.  910. 

Contributory  negligence  is  but  negligence  with  an  expletive. 
Negligence  is  but  the  absence  of  due  care.  Due  care  is  ordinary 
care.  Ordinary  care  is  defined  as  the  care  that  would  be  exer- 
cised by  a  reasonably  prudent  person  under  the  same  or  similar 
circumstances.    That  definition  is  a  landmark  of  the  law.    "The 
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old  way  is  the  safe  way,"  says  Chancellor  Kent  in  Manning  v. 
The  Executors  of  Manning,  1  Johns.  Ch.  (X.  Y.)  *350.     "The 
beaten  way   is    the  safest,"   says   Lord   Coke    (10   Coke,    142). 
That  definition  may  well  be  taken  as  both  the  old  way  and  the 
beaten  way.    To  try  to  improve  on  it  is  but  to  add  "wasteful  and 
ridiculous  excess" ;  is  but  "to  gild  refined  gold,  to  paint  the  lily." 
King  John,  Act.  IV,    §  1.    If  a  close  case  were  here,  we  would 
be  disinclined  to  follow  the  Czezewzka  and  the  Levin  cases.     If 
such  case  were  here  involving  a  consideration  of  the  phrase  "cir- 
cumstances in  life,"  we  would  deem  it  our  duty  to  consider  the 
question  of  its  use  open  and  serious ;  but  in  the  case  at  bar  its 
use  must  be  held  harmless  error,  if  error  at  all.   Here,  there  was 
no  proof  of  plaintiffs'  social  or  financial  condition  in  life,  as 
such.  The  evidence  pictured  to  the  jury  the  business  and  sur- 
roiuidings  of   plaintiffs  and  their  home.     In  the  evidence,  the 
jury  were  told   the    facts  upon  which  to  base  their  verdict  on 
the  issue  of  contributory  negligence.     The  employment  and  du- 
ties of  the  father   and  mother  at  the  immediate  time  the  child 
escaped  to  the  street  were  before  the  jury.     The  evidence  went 
no  further  than  this,  we  think  was  entitled  to  go  as  far  as  it  did ; 
^nd  it  would  be  audacious  to  say  that  the  phrase  "circumstances 
in  life"  pruduced  any  effect  on  their  verdict 

There  being  no  error  affecting  the  merits,  the  judgment  is  af- 
firmed. 

^AtuANT  P.  J.,  and  Woodson,  J.,  concur  in  the  result  and  in 
^'  of  the  opinion  except  the  criticism  of  the  Levin  Case  arid  the 
Czezewzka  Case.  Graves,  J.,  concurs  in  the  result  and  in  all  of 
^he  opinion  except  paragraph  3.  He  holds  that  the  instruction 
^^scussed  in  that  paragraph  is  bad,  but,  under  the  facts  of  the 
^^1  harmless. 
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(Supreme  Court  of  Kansas,  Jan.  11,  1908.) 

[93  Pac.  Rep.  586.] 

Negligence — Acts  of  Independent  Contractor.'*' — It  is  a  general  i^ile 
that  one  who  employs  another  to  do  a  piece  of  work  is  not  liable  for 
the  other's  collateral  negligence  unless  the  relation  of  master  and 
servant  existed  between  them.  The  following  exceptions  to  the  gen- 
eral rule  apply  to  and  govern  this  case: 

(a)  Whenever  an  injury  to  a  third  party  results  from  the  failure 
of  the  employer  to  perform  a  duty  which  he  owes  to  such  party,  he 
will  not  be  permitted  to  avoid  his, liability  by  letting  the  performance 

■of  the  work  to  another. 

(b)  One  who  has  a  piece  of  work  to  perform  which  in  its  nature 
is  dangerous  to  others  is  under  obligation  to  see  that  it  is  carefully 
performed  so  as  to  avoid  such  injury,  and  he  cannot  delegate  the  obli- 
gation to  an  independent  contractor,  and  thus  avoid  his  liability  in 
case  the  work  is  negligently  done  to  the  injury  of  another. 

Railroads — Fires — Negligence  of  Independent  Contractor.* — A  rail- 
road company  let  a  contract  to  another  to  burn  a  fire  guard  along 
its  right  of  way.  Through  the  negligence  of  the  contractor,  the  fire 
escaped  his  control  and  damaged  the  property  of  the  plaintiff. 

Held:  (a)  That  the  work  was  performed  as  a  part  of  the  operation 
of  the  railroad,  and  that  the  railroad  company  could  not  by  delegat- 
ing the  work  to  an  independent  contractor  avoid  the  liability  placed 
upon  it  by  statute.     Gen.  St.  1901,  §  5923. 

(b)  That  the  work  being  of  a  character  from  which  in  the  natural 
course  of  things  injurious  consequences  to  others  might  be  expected 
to  result,  imless  means  were  adopted  to  prevent  such  consequences, 
the  railroad  company  was  bound  to  see  that  measures  were  taken 
to  prevent  such  injury,  and  could  not  avoid  the  obligation  by  letting 
the  work  to  an  independent  contractor. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  County;  G.  P.  Aikman, 
Judge. 

Action  by  R.  M.  Madden  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

♦See  note  appended  to  White  River  Ry.  Co.  v,  Batesville,  etc.,  R. 
Co.  (Ark.),  24  R.  R.  R.  313,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  313;  foot- 
notes appended  to  Liles  v.  Fosburgh  Lumber  Co.  (N.  Car.),  25  R.  R. 
R.  517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517. 
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L.  F.  Parker,  H,  C.  Sluss^  and  W,  S,  Bvans,  for  plaintiff  in 
error. 

T.  A.  Kramer,  for  defendant  in  error. 

Porter,  J.  In  1904  plaintiff  in  error  entered  into  a  contract 
with  Isaac  Gregory  to  burn  the  grass  on  a  strip  300  feet  wide 
on  each  side  of  its  right  of  way  in  Cowley  county  for  a  distance 
of  7  miles.  While  engaged  in  burning  the  strip  the  fire  escaped 
from  his  control,  ran  over  the  land  of  defendant  in  error,  and 
destroyed  the  grass  on  the  ground  and  the  hay  in  stack.  The 
owner  of  the  land  recovered  a  judgment  against  the  railroad 
company  for  the  amount  of  the  damages  and  attorney's  fees  .  The 
railroad  company  brings  error. 

The  sole  contention  of  the  railroad  company  is  that  Gregory 
was  an  independent  contractor,  not  an  employee  of  the  company, 
and,  inasmuch  as  the  relation  of  master  and  servant  did  not  ex- 
ist, the  company  is  not  responsible  for  his  negligence.  The  con- 
tract between  the  railroad  company  and  Gregory  was  in  writing, 
hut  was  not  put  in  evidence.  It  appears,  however,  that  he  had 
no  other  employment  with  the  company,  and  the  work  was  to  be 
completed  within  a  specified  time  for  which  he  was  to  be  paid 
the  sum  of  $12  per  mile.  He  testified  that  he  was  his  own  boss ; 
that  he  procured  from  the  owners  of  adjacent  lands  their  con- 
sent to  enter  thereon  for  the  purpose  of  burning  the  fire  guard. 
On  the  day  the  fire  was  set  out  there  was  a  strong  wind  blowing 
in  the  direction  of  the  land  of  plaintiff,  and  it  was  this  which 
caused. the  fire  to  escape  control.  Gregory  testified  that  he  w^as 
ordered  by  the  foreman  of  the  section  gang  of  defendant  com- 
pany to  do  the  w^ork  that  day ;  and  that  in  pursuance  of  such  or- 
der he  set  out  the  fire  which,  caused  the  damage. 

The  single  question  to  be  determined,  therefore,  is  whether  un- 
der the  circumstances  of  this  case  the  railroad  company  is  liable 
for  the  negligence  of  Gregory.  The  general  rule  is  that  the  em- 
ployer cannot  .be  held  responsible  for  the  negligence  of  an  inde- 
pendent contractor.  The  party  injured  must  look  to  the  person 
whose  actual  negligence  caused  the  injury.  Kas.  Cent.  Ry.  Co. 
i\  Fitzsimmons,  18  Kan.  34;  St.  L.,  Ft.  S.  &  W.  R.  Co.  z^  Willis, 
Admx,  38  Kan.  330,  339,  16  Pac.  728;  Engel  v.  Eureka  Club, 
137  N.  Y.  100,  32  N.  E.  1052,  33  Am.  St.  Rep.  692;  Hexamer  v. 
Webb,  101  N.  Y.  377,  4  N.  E.  755,  54  Am.  Rep.  703 ;  Uppington 
r.  City  of  New  York,  165  N.  Y.  222,  59  N.  E.  91,  53  L.  R.  A. 
550;  Wabash,  St.  Louis  &  Pacific  Railway  Company  v.  Farver, 
111  Ind.  195,  12  N.  E.  296,  60  Am.  Rep.  696.  For  additional  au- 
thorities, see  note  to  Central  Coal  &  Iron  Co.  v.  Grider's  AdmV, 
65  L.  R.  A.  455.  There  are,  however,  numerous  well-established 
exceptions  to  the  general  rule.  One  of  these  is  said  to  be  that, 
where  the  employer  retains  the  right  to  exercise  authority  as 
to  the  manner  and  method  in  which  the  work  shall  be  performed, 
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he  will  be  held  liable  for  injuries  to  third  parties  the  same  as 
though  the  relation  of  master  and  servant  existed  between  him 
and  the  contractor.  With  respect  to  this  exception,  the  test  most 
usually  applied  is  not  whether  the  owner  actually  exercised  con- 
trol over  the  work,  but  did  he  have  the  right  to  exercise  direc- 
tion or  control?  Atlantic  Transport  Co.  v.  Coneys,  82  Fed.  177, 
28  C.  C.  A.  388;  Hardaker  v.  Idle  District  Council,  L.  R.  1  Q. 
B.  Div.  335 ;  Pickens  &  Plummer  ?/.  Diecker  &  Bro.,  21  Ohio  St. 
212,  8  Am.  Rep.  55;  Linnehan  v,  Rollins,  137  Mass.  123,  50  Am. 
Rep.  287.  Of  course,  the  fact  that  the  owner  exercised  control 
over  the  work  during  its  performance  would  furnish  some  ground 
for  the  inference  that  he  had  reserved  the  right  to  do  so  by  the 
terms  of  the  contract  itself.  It  is  also  apparent  that  in  a  case 
where  the  injuries  resulted  directly  from  his  interference  it 
would  make  no  difference  whether  or  not  the  relation  of  master 
and  servant  existed,  because,  under  such  circumstances,  he  would 
be  regarded  as  the  principal  tort-feasor.  Davie  v.  Levy  &  Sons, 
39  La.  Ann.  551,  2  South.  395,  4  Am.  St.  Rep.  225;  Faren  v. 
Sellers  &  Co.,  39  La.  Ann.  1011,  3  South.  363,  4  Am.  St.  Rep. 
256;  Mahar  v.  Steuer,  170  Mass.  454,  49  N.  E.  741. 

On  precisely  the  same  principles  rests  the  exception  to  the 
general  rule  which  was  recognized  in  Cloud  County  v.  Vickers, 
62  Kan.  25,  29,  61  Pac.  391,  that  where  the  injury  is  caused  by 
defective  construction  inherent  in  the  original  plan  of  the  em- 
ployer, or  where  defective  plans  and  specifications  for  the  work 
have  been  adopted  by  the  employer,  the  latter  is  Ifable.  Again, 
where  the  work  to  be  done  is  in  its  nature  dangerous  to  others, 
however  carefully  performed;  the  employer  will  be  held  liable; 
because  it  is  incumbent  upon  him  to  foresee  such  danger,  and  to, 
take  precautions  against  it.  Atlanta  Railroad  Co.  v.  Kimberly, 
87  Ga.  161,  13  S.  E.  277,  27  Am.  St.  Rep.  231,  234;  Bower  z\ 
Peale,  L.  R.  1  Q.  B.  Div.  321 ;  Covington  &  Cincinnati  Bridge 
Co.  V.  Steinbrock  &  Patrick,  61  Ohio  St.  215,  55  N.  E.  618,  76 
Am.  St.  Rep.  375.  Nor  is  a  person  permitted  to  escape  liability 
for  his  failure  to  perform  a  duty  imposed  upon  him  by  law. 
This  principle  is  true  whether  the  duty  arises  by  virtue  of  a  stat- 
ute as  in  C.  K.  &  W.  R.  Co.  v.  Hutchinson,  45  Kan,  186,  25 
Pac.  576,  or  where  the  duty  is  one  imposed  upon  him  by  law. 
Fowler  v,  Saks,  18  D.  C.  570,  7  L.  R.  A.  649.  The  cases  illus- 
trating the  general  rule  and  the  numerous  exceptions  thereto 
may  be  found  in  a  monographic  note  to  Covington  &  Cincinnati 
Bridge  Co.  v.  Steinbrock  &  Patrick,  61  Ohio  St.  215,  55  N.  E. 
618,  76  Am.  St.  Rep.  375.  See,  also,  extensive  note  to  the  case 
of  Central  Coal  &  Iron  Co.  ?'.  Grider's  AdmV.  65  L.  R.  A.  455, 
and  note  to  Louisville  &  N.  R.  Co.  v.  Tow,  66  L.  R.  A.  941. 

Some  of  the  exceptions  we  have  noted  above  apply  with  more 
or  less  force  to  the  present  case.  It  is  the  contention  that  the 
railroad  company  made  itself  liable  by  directing  that  the  work 
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should  be  done  at  a  time  when  a  strong  wind  was  blowing.  It 
directed  the  work  to  be  done  on  a  certain  day.  Presumably  this 
was  in  accordance  with  the  contract.  There  was  evidence  showing 
that  the  fire  escaped  from  the  control  of  Gregory  on  account  of 
the  high  wind,  and  that  except  for  the  order  and  direction  of  the 
foreman  the  fire  would  not  have  been  set  out  on  that  day.  The 
fire  was  set  out  on  Monday ;  the  order  of  the  foreman  was  given 
on  the  Saturday  before,  and  there  was  no  reason  to  suppose  at 
that  time  that  Monday  would  not  be  a  suitable  day  for  the  work. 
It  is  not  reasonable  to  presume  that  when  the  foreman  directed 
Gregory  to  begin  the  work  on  the  following  Monday  it  was  the 
intention  thereby  to  deprive  him  of  the  use  of  all  discretion  in 
the  matter,  or  that  the  order  meant  that  he  should  begin  the  work 
on  that  day  regardless  of  wind  and  weather.  The  right  of  the 
employer  to  exercise  a  limited  control  over  the  work  without 
thereby  destroying  the  independent  character  of  the  contract  has 
been  recognized  by  the  courts  in  numerous  cases.  The  rule 
seems  to  be  well  established  that  where  the  control  reserved  does 
not  apply  to  the  mode  or  manner  of  having  the  work  done  and 
does  not  in  any  way  take  the  work  out  of  the  hands  of  the  con- 
tractor it  will  not  destroy  the  independent  nature  of  the  contract. 
K.  C.  M.  &  O.  Ry.  Co.  v.  Loosely  (Kan.)  90  Pac.  990.  In 
other  words,  the  relation  of  master  and  servant  is  not  to  be  in- 
ferred from  the  reservation  by  the  employer  of  powers  which 
do  not  deprive  the  contractor  of  his  right  to  use  his  own  methods 
in  accordance  with  contract.  See  cases  cited  in  note  to  Central 
Coal  &  I.  Co.  V.  Grider's  AdmV,  supra.  It  would  hardly  be  a 
safe  rule  to  establish  to  say  that  the  mere  direction  of  an  em- 
ployer that  he  wanted  the  work  done  at  a  certain  time  should 
render  him  liable  for  injuries  resulting  to  third  parties  unless  it 
were  shown  that  the  injuries  were  such  as  might  reasonably  be 
expected  to  result  from  the  giving  of  the  order. 

There  are  two  exceptions,  however,  to  the  general  rule  re- 
lieving an  employer  from  liability  caused  by  the  negligence  of  an 
independent  contractor,  which,  in  our  opinion,  govern  this  case, 
and  take  it  out  of  the  operation  of  the  rule.  Whenever  an  injury 
to  a  third  party  results  from  the  failure  of  the  employer  to  per- 
form a  duty  which  he  owes  to  such  party  he  will  not  be  permitted 
to  avoid  his  liability  by  letting  the  performance  of  the  work  to 
another.  A  familiar  illustration  is  found  in  the  law  of  master 
and  servant.  Where  the  master  owes  to  the  servant  the  duty  of 
providing  a  safe  place  to  work,  or  there  is  imposed  upon  him 
by  the  law  any  duty  or  obligation  to  the  servant,  he  cannot  be 
letting  out  the  performance  of  the  work  to  an  independent  con- 
tractor, escape  liability  for  injuries  to  the  servant,  caused  by  hio 
failure  to  perform  the  obligation.  And  it  makes  no  difference 
whether  the  duty  is  imposed  by  statute  or  by  the  common  law. 
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Pickard  v.  Smith,  10  C.  B.  (N.  S.)  470;  Gray  v.  PuUen,  5  B. 
&  S.  970. 

A  railroad  company  is  liable  in  damages  to  any  person  whose 
property  is  injured  by  fire  caused  by  the  negligent  operation  of 
its  railroad.  Our  statute  (section  5923,  Gen.  St.  1901)  recog- 
nizes this  common-law  liability,  and  provides  that  in  actions 
against  railroad  companies  to  recover  such  damages  certain  rules 
of  evidence  shall  obtain.  It  also  allows  the  person  injured  to 
recover  a  reasonable  attorney's  fee  in  prosecution  of  the  action. 
Thus  there  is  cast  ^  upon  the  railroad  company  an  obligation  to 
the  owner  of  property  injured  by  fire,  caused  by  the  operation 
of  the  railroad,  which  is  in  many  respects  different  from  the  ob- 
ligation resting  upon  an  individual  who  negligently  permits  fire  to 
escape.  This  obligation  is  one  which  the  railroad  company  can- 
not escape  by  farming  out  the  contract  for  a  part  of  the  operation 
of  its  railroad  to  an  independent  contractor.  In  Fowler  v.  Saks, 
supra,  the  owner  of  a  building  who  let  a  contract  to  repair  his 
building,  which  required  the  taking  down  of  a  party  wall,  was 
liable  to  the  adjoining  owner  for  damages  resulting  therefrom. 
It  appeared  in  that  case  that  there  was  a  building  regulation  in 
the  District  of  Columbia  requiring  the  owner  of  a  building  taking 
down  a  party  wall  to  respond  in  damages  to  the  adjacent  owner 
for  any  injuries  occasioned  thereby.  In  the  opinion  the  court 
uses  this  language:  "A  party  under  an  antecedent  obligation  to 
do  a  thing,  or  to  do  it  in  a  particular  way,  cannot  get  rid  of  his 
responsibility  by  deputing  it  to  somebody  else."  It  was  also  said 
that  the  duty  in  that  case  rested  upon  defendant  by  operation  of 
the  common  law  aside  from  any  building  regulation,  and  was 
one  which  could  not  be  delegated  to  an  independent  contractor. 
The  object  of  burning  the  fire  guard  which  caused  the  injury 
to  plaintiff's  property  was  to  enable  the  railroad  company  to 
operate  its  railroad  without  injury  to  the  property  of  others. 
The  purpose  for  which  the  work  was  performed  was  the  same 
a  railroad  company  has  in  view  when  it  provides  screens  and 
sparks  arresters  upon  its  engines.  The  work  was  therefore  per- 
formed by  the  company  in  the  operation  of  its  railroad.  Thus, 
in  Pound  v.  Port  Huron  &  S.  W.  Ry.  Co.,  54  Mich.  13,  19 
N.  W.  570,  the  railroad  company  employed  a  contractor  to  grade 
its  roadbed.  Cattle  escaped  upon  the  right  of  way  by  reason 
of  his  failure  to  keep  up  the  fences  along  the  right  of  way. 
The  company  was  held  not  to  be  released  from  its  liability  for 
the  damage  for  the  reason  that  the  duty  to  keep  its  right  of 
way  fenced  was  imposed  upon  it  by  law. 

The  present  case  falls  within  another  exception  to  the  gen- 
eral rule  which  may  be  stated  as  follows :  One  who  has  a  piece 
of  work,  the  performance  of  which  is  in  its  nature  dangerous 
to  others,  is  under  an  obligation  to  see  that  it  is  carefully  per- 
formed so  as  to  avoid  such  injury,  and  he  cannot  delegate  the 
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obligation  to  an  independent  contractor,  and  thus  avoid  his 
liability  in  case  the  work  is  negligently  done,  to  the  injury  of 
another.  That  such  is  the  law  is  settled  by  the  weight  of  reason 
and  authority.  Thus,  in  Bower  v.  Peate,  L.  R.  1  Q.  B.  321, 
326,  a  leading  case,  Cockburn,  Chief  Justice,  used  the  following 
language:  "That  a  man  who  orders  a  work  to  be  executed, 
from  which,  in  the  natural  course  of  things,  injurious  conse- 
quences to  his  neighbor  must  be  expected  to  arise,  unless  means 
are  adopted  by  which  such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is  necessary  to  prevent 
the  mischief,  and  cannot  relieve  of  his  responsibility  by  employ- 
ing someone  else — whether  it  be  the  contractor  employed  to 
do  the  work  from  which  the  danger  arises,  or  some  independent 
person — to  do  what  is  necessary  to  prevent  the  act  he  has  or- 
dered to  be  done  from  becoming  wrongful.  There  is  an  obvious 
difference  between  committing  work  to  a  contractor  to  be  ex- 
ecuted from  which,  if  properly  done,  no  injurious  consequences 
can  arise,  and  handing  over  to  him  work  to  be  done  from  which 
mischievous  consequences  will  arise  unless  preventive  measures 
are  adopted." 

In  Hardaker  v.  Idle  District  Council,  L.  R.  1  Q.  B.  Div.  335, 
the  contractor  was  employed  to  construct  a  sewer  for  defendant. 
Owing  to  his  negligence  a  gas  main  was  broken,  and  gas  es- 
caped into  the  house  where  plaintiffs  resided,  causing  injury 
to  them  and  their  property.  Defendant  was  held  liable  because 
it  owed  a  duty  to  the  public,  including  plaintiffs,  so  to  construct 
the  sewer  as  not  to  injure  the  gas  main,  and  it  was  said  that 
this  duty  could  not  be  delegated  to  another  so  as  to  relieve  it 
from  liability.  To  the  same  effect,  see  Tarry  v,  Ashton,  1  Q. 
B.  Div.  314;  Dalton  v,  Angus,  L.  R.  6  App.  Cases,  740;  Storrs 
V.  City  of  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437 ;  Water  Co.  v. 
Ware,  16  Wall.  (U.  S.)  566,  21  L.  Ed.  485;  Black  v.  Christ- 
church  Finance  Co.,  App.  Cases,  48.  Covington  &  Cincinnati 
Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  215,  55  N.  E.  618,  76 
Am.  St.  Rep.  375,  also  a  party  wall  case,  was  ruled  the  same 
way.  In  this  case  the  court  says:  "The  duty  need  not  be  im- 
posed by  statute,  though  such  is  frequently  the  case.  If  it  be  a 
duty  imposed  by  law,  the  principle  is  the  same  as  if  required 
by  statute."  Citing  Bower  t/.  Peate,  L  R  1  Q.  B.  Div.  321.  "It 
arises  at  law  in  all  cases  where  more  or  less  danger  to  others 
is  necessarily  incident  to  the  performance  of  the  work  let  to 
contract.  It  is  the  danger  to  others,  incident  to  the  performance 
of  the  work  let  to  contract,  that  raises  the  duty,  and  which  the 
employer  cannot  shift  from  himself  to  another,  so  as  to  avoid 
liability,  should  injury  result  to  another  from  negligence  in  doing 

the  work."  ,  _ 

In  Circleville  v.  Neuding,  41  Ohio  St.  465,  and  Railroad  Com- 
pany V.  Morey,  47  Ohio  St.  207,  24  N.  E.  269,  7  L.  R.  A.  701, 
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the  same  doctrine  is  declared.  In  the  latter  case  the  railroad  com- 
pany employed  a  contractor  to  do  for  it  certain  plumbing  which 
involved  the  opening  of  the  public  highway  for  the  purpose  of 
laying  a  drain.     Plaintiff,  in  the  nighttime,  fell  into  the   ditch 
by  the  negligence  of  the  contractor  in  not  protecting  it.      The 
railroad  company  was  held  liable.    It  was  stated  in  the  syllabtis, 
as  follows:     "One  who  causes  work  to  be  done  is  not   liable, 
ordinarily,  for  injuries  that  result  from  carelessness  in  its  per- 
formance  by   the   employees  of   an   independent   contractor    to 
whom  he  has  let  the  work,  without  reserving  to  himself   any 
control  over  the  execution  of  it.     But  this  principle  has  no  ap- 
plication where  a  resulting  injury,  instead  of  being  collateral 
and  flowing  from  the  negligent  act  of  the  employee  alone,   is 
one  that  might  have  been  anticipated  as  a  direct  or  probable 
consequence  of  the  performance  of  the  work  contracted  for,  if 
reasonable  care  is  omitted  in  the  course  of  its  performance.     In 
such  case  the  person  causing  the  work  to  be  done  will  be  liable, 
though  the   negligence   is   that  of   an   independent  contractor." 
The  same  principle  is  also  one  of  the  grounds  upon  which   the 
exception  is  predicated  in  Fowler  v,  Saks,  supra.     Indeed,   au- 
thorities might  be  multiplied  in  support  of  the  proposition  that, 
where  the  work  is  inherently  dangerous  to  others,  the  employer 
is  under  an  obligation  to  see  that  it  is  carefully  performed,  and 
cannot  escape  the  liability  by  the  employment  of  an  independent 
contractor.      In   the    following   cases,   most   of   which   involved 
damages  occasioned  by  fires  set  out  by  contractors,  the  railroad 
company  or  employer  was  relieved  of  liability  on  the  ground  that 
the  negligence  was  that  of  an  independent  contractor;  but,   so 
far  as  we  have  examined  the  cases,  in  none  of  them  does  it  ap- 
pear that  the  contractor  was  employed  for  the  purpose  of  set- 
ting out  fires  as  in  the  present  case;  the  fires  were  either  set 
out  to  facilitate  the  work  of  clearing  the  land  or  right  of  way 
or  for  some  incidental  purpose,  and  escaped  through  the  ne£j- 
ligence  of  the  contractor  or  his  employees:     Eaton  v.  European 
&  North  American  Railway  Company,  59  Me.  520,  8  Am    Rep. 
430;  Callahan  v.  Burlington  &  Missouri  River  R.  R.  Co.,  23 
Iowa,  562;  Burbank  v.  Bethel  Steam  Mill  Co.,  75  Me.  373,  46 
Am.  Rep.  400;  Woodhill  r.  Great  Western  Railway  Co.,  4  U. 
C.  C.   P.  449,  451 ;  Carroll  z\  Corporation  of  Plympton,  9  l\ 
C.  C.  P.  345 ;  Ferguson  v.  Hubbell,  97  N.  Y.  507,  49  Am.  Rep. 
544;  Gillson  r.  North  Grey  Railway  Co.,  35  U.  C.  Q.  B.  R..475. 
In   the   last-mentioned   case   two  of   the   judges   dissented,  and 
one  of  the  questions  involved  was  whether  there  was  such  an 
interference  on  the  part  of  the  employer  as  to  destroy  the  in- 
dependent character  of  the  contract. 

The  case  of  Wabash,  St.  Louis  &  Pacific  Railway  Company 
V.  Farvar,  111  Ind.  195,  12  N.  E.  296,  60  Am.  Rep.  696,  is 
apparently  opposed  to  this  doctrine.     There  the  railroad  com- 
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pany  was  engaged  in  constructing  a  well  from  which  to  supply 
water  for  its  engines.     The  running  water  interfered  with  fhe 
work,  and  the  railroad  company  contracted  with  the  owner  of 
a  small,  portable,  steam  engine  to  pump  the  accumulating  water 
in  order  to  keep  it  out  of  the  way.    The  plaintiff  driving  on  the 
highway  was  injured  by  reason  of  his  horses'  fright  at  the  en- 
gine.  It  was  held  that  as  the  railroad  company  had  no  control 
over  the  use  of  the  engine  it  was  not  liable.    Upon  examination, 
however,  it  will  be   found  that  the  principles  upon  which  the 
decision  turned  are  not  in  conflict  with  the  doctrine  we  are  con- 
sidering.   Here  was  an  independent  contract  to  do  something 
which  might  be  said  to  be  a  part  of  the  operation  of  the  railroad ; 
but  obviously  the  question  whether  the  work  was  a  part  of  the 
operation  of  the  road  was  unimportant,  for  the  reason  that  the 
company  owed  no  particular  duty  by  statute  or  common  law 
to  the  public  or  to  the  plaintiff.     The  work  was  not  dangerous, 
nor  (lid  it  constitute  a  nuisance.     In  the  opinion  it  was  said  that 
the  use  of  a  portable  steam  engine  for  the  purpose  of  pumping 
water  in  close  proximity  to  a  public  highway  was  not  necessarily 
a  nuisance  if  the  engine  was  used  in  the  proper  manner.    Injury 
could  only  result  from  its  negligent  use.     It  was  also  remarked 
that  the  work  was  not  of  a  character  which  imposed  upon  the 
employer  any  peculiar  obligation  to  the  plaintiff  or  others  using 
the  highway,  and  that  if  the  employer  had  been  under  peculiar 
obligations  to  the  person  injured  it  would  have  been  liable  for  a 
breach  of  that  duty,  regardless  of  the  relation  between  the  em- 
ployer and  the  person  whose  negligence  caused  the  injury.     In 
other  words,  the  company  might  let  to  an  independent  contractor 
the  performance  of  work  in  connection  with  the  operation  of  its 
road  without  necessarily  becoming  liable  to  third  persons  for  the 
negligence  of  the  contractor.    It  is  only  where  the  company  owes 
some  duty  or  obligation-  to  the  third  party,  placed  upon  it  by 
statute  or  arising  out  of  the  peculiar  nature  of  the  work  itself, 
which  prevents  it  from  escaping  liability  by  an  independent  con- 
tract. 

The  general  rule  and  the  particular  exception  we  are  consider- 
ing was  well  stated  by  Lord  Blackburn  in  Dalton  v.  Angus,  supra, 
in  the  following  language:  "Ever  since  Quarman  v.  Burnett'' 
(6  M.  &  W.  499)  "it  has  been  considered  settled  law  that  one 
employing  another  is  not  liable  for  "his  collateral  negligence  unless 
the  relation  of  master  and  servant  existed  between  them.  So 
that  a  person  employing  a  contractor  to  do  work  is  not  liable  for 
the  negligence  of  that  contractor  or  his  servants.  On  the  other 
hand,  a  person  causing  something  to  be  done,  the  doing  of  which 
casts  on  him  a  duty,  cannot  escape  from  the  responsibility  at- 
taching on  him  of  seeing  that  duty  performed  by .  delegating  it 
to  a  contractor.  He  may  bargain  with  the  contractor  that  he  shall 
perform  the  duty  and  stipulate  for  an  indemnity  from  him  if  it 
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is  not  performed,  but  he  cannot  thereby  relieve  himself  from  lia- 
bility to  those  injured  by  the  failure  to  perform  it."  Let  it  be 
conceded  that  the  burning  of  the  fire  guard  was  a  part  of  the 
operation  of  the  railroad,  and  the  conclusion  irresistibly  follows 
that  the  defense  of  an  independent  contract  is  of  no  avail.  The 
statute  placed  upon  the  company  an  additional  and  peculiar  obli- 
gation to  the  owner  of  property  injured  by  fire  in  the  operation 
of  its  road;  it  is  made  liable,  not  only  for  all  damage  sustained, 
but  for  reasonable  attorney's  fees  in  an  action  brought  to  re- 
cover therefor.  No  obligation  to  pay  attorney's  fees  rested  upon 
an  individual  through  whose  negligence  damages  by  fire  shouirl 
result  to  the  property  of  another ;  and  in  order  to  recover  against 
the  individual  the  plaintiff  would  be  obliged  to  prove  negligence, 
while  the  statute  provides  that  where  the  action  is  brought  against 
the  company,  and  the  fire  was  caused  by  the  operation  of  the 
road,  negligence  is  presumed  as  soon  as  these  facts  are  shown. 

We  find  no  difficulty  in  determining  that  the  work  of  burning 
the  fire  guard  was  a  part  of  the  operation  of  the  road.  The 
company  could  not,  therefore,  absolve  itself  from  the  liability  by 
letting  out  the  work  to  an  independent  contractor,  for  the  reason 
that  it  owed  to  the  plaintiff  an  obligation  placed  upon  it  by  the 
law  to  respond  in  damages  for  all  injuries  by  fire  thus  caused ; 
and  for  the  further  reason  that  it  employed  a  dangerous  agency, 
which,  in  the  experience  of  every  one,  required  that  precautions 
be  taken  to  prevent  damage  to  the  property  of  others.  Thus,  a 
second  duty  was  cast  upon  the  railroad  company  not  to  cause 
the  work  to  be  done  either  directly  by  its  employees  or  indirectly 
by  a  contractor,  without  seeing  that  precautions  were  taken  to 
prevent  the  escape  of  fire  and  consequent  injury  to  the  property 
of  plaintiff.  Neither  of  these  obligations  or  duties  could  be 
avoided  by  delegating  the  performance  of  the  work  to  another. 

It  follows  that  the  judgment  must  be  affirmed. 
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Chicago,  M.  &  St.  P.  Ry.  Co.  v,  Donaldson. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  November  20,  1907.) 

[157  Fed.  Rep.  821.] 

Railroads— Injury  to  Person  at  Crossing — Contributory  Negligence 
— Evidence.* — Plaintiff's  intestate  was  struck  by  a  train  and  killed 
while  driving  in  the  evening  over  a  railroad  crossing  on  a  well- 
traveled  village  street.  He  was  in  full  possession  of  his  faculties, 
had  resided  in  the  vicinity  of  the  crossing  for  many  years,  and  was 
thoroughly  familiar  with  it.  The  track  was  straight  for  a  mile  or 
more,  the  train,  which  was  on  its  regular  time,  was  lighted,  and  the 
headlif^ht  burning  and  from  any  point  within  50  feet  of  the  track 
could  be  seen  for  a  long  distance.  Held,  that  conceding  the 
alleged  negligence  of  the  railroad  company,  in  that  the  train  was  run- 
ning at  excessive  speed  and  failed  to  give  the  statutory  signals,  in 
the  absence  of  exceptional  conditions,  the  deceased  was  chargeable 
with  contributory  negligence  in  failing  to  see  or  heed  the  approach 
of  the  train,  which  precluded  a  recovery  for  his  death. 

Same— Defective  Crossing. — Evidence  considered,  and  held  not 
to  sustain  a  verdict  finding  that  the  death  of  a  person  killed  by  a 
railroad  train  while  driving  over  a  highway  crossing  was  due  to  his 
being  delayed  or  held  on  the  crossing  by  reason  of  a  defect  therein. 

In  Error  to  the  Circuit  Court  of  .the  United  States  for  the 
District  of  Minnesota. 

Writ  of  error  by  the  railway  company  to  review  a  judgment 
obtained  by  Donaldson's  administrator. 

P.  W.  Root,  for  plaintiff  in  error. 

Daiid  IV.  Parsons  (Parsons  &  Bowler  and  A,  B,  Childress, 
on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Hook,  Circuit  Judges,  and  Phillips,  Dis- 
trict Judge. 

Hook,  Circuit  Judge.  Plaintiff's  intestate  was  killed  in  a  col- 
lision at  a  railroad  crossing  over  West  Mill  street,  in  the  village 
of  Dundas,  Minn.,  about  half  past  5  of  the  evening  of  December 
^»  19W.    He  was  49  years  of  age,  and  his  faculties  of  sight  and 

*See  foot-notes  appended  to  Schwartz  v.  Delaware,  etc.,  R.  Co. 
fPa.),  25  R.  R.  R.  10,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  10;  foot-notes  ap- 
pended to  Baker  v.  Tacoma  Eastern  Hy.  Co.  (Wash.),  22  R.  R.  R. 
^23,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  723;  foot-notes  appended  to  An- 
napolis, etc.,  Ry.  Co.  v.  State  (Md.),  25  R.  R.  R.  733,  48  Am.  &  Eng. 
'^-  Cas.,  N.  S.,  733;  foot-notes  appended  to  Hamblin  v.  New  York, 
«tc.,  R.  Co.  (Mass.),  25  R.  R.  R.  265,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
265:  foot-notes  appended  to  Byrnes  v.  New  Yotk,  etc.,  R.  Co. 
(Mass.),  23  R.  R.  R.  317,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  317. 
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hearing  were  unimpaired.     The  street,  which  is  a  well-traveled 
thoroughfare,  runs   east  and   west,   and   the  railroad  northeast 
and  south weast  through  the  village.     The  deceased  had  lived  in 
Dundas  about  36  years,  and  for  many  years  in  the  immediate 
vicinity  of  the  accident.     He  was  thoroughly  familiar  with  the 
crossing.    On  the  occasion  in   question   he   was   driving  a    span 
of  horses  hitched  to  a  wagon  on  which  was  a  hay  rack  v^ith  a 
load  of  wood.    When  last  seen  alive  he' was  on  the  wagon.     His 
course  was  westward  on  the  street  towards  the  crossing.     The 
train  came  from  the  northeast.    It  was  a  regular  passenger  train, 
was  on  time,  and  had  been  running  on  the  same  schedule  for  sev- 
eral years.    The  engine  struck  between  the  horses  and  the  wagon, 
throwing  the  former  on  the  west  side  and  the  latter  on  the  east 
side  of  the  track,  thus  indicating  their  probable  position  at  the 
time  of  collision.     The  plaintiff  charged  that  the  company  was 
negligent  (1)  in  the  failure  of  the  engineer  to  give  the  statutory 
signals  of  the  approach  of  the  train;  (2)  in  running  through  the 
village  at  an  excessive  speed ;  and  (3)  in  having  a  defective  cross- 
ing.    The  defense  was  a  denial  of  negligence  and  an  assertion 
of  contributory  negligence  on  the  part  of  the  deceased.     At  the 
conclusion  of  the  evidence  the  company  presented  a  request  for 
a  direct  verdict,  which  was  denied  by  the  trial  court. 

We  will  assume,  without  further  consideration,  that  plaintiff's 
evidence,  though  noticeably  slight,  was  sufficient  to  justify  the 
jury  in  finding  there  was  negligence  both  in  respect  of  signals  and 
rate  of  speed  and  proceed  to  consider  the  defense  of  contributory 
negligence  and  in  connection  therewith  the  condition  of  the  cross- 
ing.    From  the  W^est  ^lill  street  crossing  the  railroad  track  ran 
northeastward  in  a  straight  line  for  nearly  a  mile.     The  track 
was  near  the  center  of  a  broad  right  of' way  in  w-hich  there  were 
no  obstructions  preventing  one  from  seeing  an  approaching  train  • 
for  a  long  distance.     The  testimony  of  the  village  blacksmith, 
plaintiff's  first  witness,  may  be  accepted  as  fairly  showing  the 
distance  the  deceased  could  have  seen  up  the  track  as  he  drove 
towards  the  crossing.     The  witness  said,  and  he  was  not  con- 
tradicted, that  the  corner  of  the  picket  fence  at  the  northeast 
corner  of  West  Mill  street  and  the  railroad  right  of  way  (on 
the  right  of  the  deceased  as  he  approached  the  crossing)  was 
58  feet  from  the  center  of  the  track.     He,  the  witness,  stood  a 
foot  or  two  inside  of  the  fence  corner.     He  sent  a  man  up  the 
track,  and  the  point  whcfe  he  disappeared  from  his  view  w^as 
792  feet  from  the  crossing.     He  also  testified  that  with  every 
step  he  took  towards  the  crossing  he  could  see  further  along 
the  track.     As  the  train  ?;>proached  the  crossing  on  the  evening 
in  question,  the  headlight  of  the  engine  was  burning,  sparks  were 
being  thrown  from  the  smokestack,  and  the  coaches  were  lighted. 
It  was  conclusively  shown  that  there  were  no  fixed  obstacles 
preventing  deceased  whilst  at  any  place  within  50  feet  or  so  of  the 
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track  from  seeing  the  lights  of  the  train  for  a  long  distance.  In 
the  absence  of  exceptional  conditions,  the*case  would  therefore 
fall  within  the  rule  of  Northern  Pacific  v.  Freeman,  174  U.  S. 
379,  19  Sup.  Ct.  763,  43  L.  Ed.  1014;  Tomlinson  v.  Railway^ 
67  C.  C.  A.  218,  134  Fed.  233 ;  Wabash  R.  Co.  v.  De  Tar,  73  C. 
C.  A.  166,  141  Fed.  932,  4  L.  R.  A.  (N.  S.)  352.  An  attempt 
was  made  to  show  that  deceased  might  have  been  prevented  from 
seeing  by  snow  which  was  being  blown  about  at  the  time.  There 
was  a  little  snow  on  the  ground  which  was  being  occasionally 
raised  by  a  northwest  wind.  The  course  of  the  wind  was  across 
the  trade,  and,  if  deceased  had  looked  in  the  direction  of  the 
train,  it  would  not  have  been  in  his  face.  A  number  of  witnesses, 
introduced  by  both  parties  testified  to  having  seen  the  lights 
of  the  train  at  various  distances,  ranging  from  400  to  1,400  feet 
from  their  points  of  observation.  No  witness  who  looked  tes- 
tified that  snow  prevented  him  from  seeing  excepting  one,  and  he 
said  that  after  he  had  turned  a  corner  he  saw  the  headlight  about 
400  feet  away.  One  of  the  plaintiff's  witnesses  who  was  looking 
in  the  teeth  of  the  wind  saw  the  lights  of  the  train  when  it  was 
about  1,400  feet  away.  The  evidence  upon  this  subject  was  so 
conclusive  that  there  was  no  dispute  for  the  decision  of  the  jury. 
As  to  the  condition  of  the  crossing :  A  statute  of  Minnesota 
imposed  upon  railroad  companies  the  duty  to  build  and  maintain 
good  and  sufficient  crossings  at  all  points  where  their  railroads 
are  intersected  by  public  highways.  It  provided  that  the  planks 
next  to  the  rails  should  not  be  more  than  23^  inches  from  the 
inside  surface  of  the  rails;  also,  that  the  railroad  companies 
should  be  liable  for  any  damages  resulting  from  failure  to  comply 
with  the  law.  Gen.  St.  Minn.  1894,  §§  2683,  2685,  2686.  It 
was  shown  at  the  trial  that  the  sides  of  the  planks  of  the  crossing 
were  in  places  as  much  as  three  inches  from  the  inner  sides  of 
the  rails.  It  is  contended  that  such  condition  was  a  proximate 
cause  6i  the  accident,  also  that  it  explains  why  the  ability  of  a 
traveler  on  the  highway  to  see  that  a  train  was  approaching  did 
not  serve  to  prevent  the  accident  to  deceased.  To  be  more  defi- 
nite, it  is  contended  that  the  condition  of  the  crossing  and  evi- 
dence of  other  circumstances  were  sufficient  to  justify  the  jury 
in  finding  that  the  foot  of  one  of  the  horses  driven  by  deceased 
was  caught  in  a  space  between  a  plank  and  a  rail,  and  so  delayed 
his  movement  that  the  collision  occurred.  A  bent  horseshoe  was 
presented  to  the  jury.  One  of  the  plaintiff's  witnesses  testified 
that  on  the  morning  after  the  accident  he  saw  it  lying  beside  the 
track  but  did  not  pick  it  up.  -There  was  testimony  that  a  shoe 
was  missing  from  the  right  hind  foot  of  the  off  horse,  and  that 
the  nail  holes  in  its  hoof  were  enlarged  as  though  a  shoe  had 
been  torn  therefrom.  There  was  no  other  proof  that  there  had 
been  a  shoe  on  the  hoof  just  before  the  collision  and  no  other 
proof  that  the  particular   shoe  came   from  a  horse  driven  by 
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deceased.     A  witness  testified  that  a  week  or  10  days  after   the 
accident  he  noticed  that  a  sliver  was  missing  from  one  of   the 
planks  next  to  the  rail  on  the  west  side  of  the  crossing,  and  that 
it  had  the  appearance  of  having  been  recently  torn  away,   and 
that  at  that  point  the  side  of  the  plank  was  three  incheg  from 
the  rail.     This  was  all  of  plaintiff's  proof  upon  that  subject. 
There  was  no  other  evidence  showing  when  the  sliver  was  torn 
from  the  plank,  or  how  it  was  torn,  or  if  by  a  horse,  then  whose 
horse,  and  under  what  circumstances.    As  against  this,  the  presi- 
dent of  the  village  council  testified  that  he  and  a  number  of  others 
were  at  the  crossing  on  the  mgrning  after  the  accident,  and  when 
some  one  queried  whether  one  of  the  horses  could  have  been 
caught  in  the  space  between  the  planks  and  rails  he  made  a  close 
and  thorough  investigation,  and  that  no  such  sliver  as  that  men- 
tioned had  been  torn  away.    A  section  hand  of  the  company,  also 
present,  made  a  similar  investigation,  and  took  measurements  of 
the  plank,  and  he  testified  that  no  sliver  was  missing.     The  en- 
gineer of  the  train  testified  that,  though  his  position  was  on  the 
right  or  west  side  of  the  engine,  he  noticed  a  few  seconds  before 
the  collision  the  horses  moving  upon  the  track,  and  that  they 
were  in  motion  when  the  engine  struck  them.     We  are  of  the 
opinion  that  the  finding  that  the  movement  of  deceased  was  de- 
layed or  prevented  by  a  defective  or  insufficient  crossing,  wa> 
the  result  of  surmise  or  speculation,  and  that  it  lacks  that  sup- 
port of   substantive  proof  and   fair  and  reasonable  inferences 
therefrom  which  alone  justifies  a  verdict  imposing  a  responsi- 
bility for  damages.     The  jury  inferred  that  the  horse  was  fully 
shod  when  it  went  upon  the  crossing,  and  that  the  shoe  produced 
came  from  the  horse.    Possibly  these  inferences  were  permissible 
in  view  of  the  evidence,  but  it  was  a  mere  guess  that  the  horse's 
hoof  was  caught  in  a  space  between  a  plank  and  a  rail ;  that  it 
was  so  caught  before  the  collision  and  therefore  contributed  to 
the  collision;  that  the  loss  of  the  shoe  was  not  the  result  of  Hie 
collision  itself  without  regard  to  a  space  between  a  plank  and  a 
rail;  that  the  missing  sliver  had  some  connection  with  the  acci- 
dent ;  that  it  was  torn  from  a  plank  in  the  crossing  immediately 
before  or  at  the  time  of  the  collision  and  not  afterwards;  and, 
therefore,  that  the  deceased,  having  an  unobstructed  view  of  the 
track  for  a  long  distance,  attempted  to  cross  when  he  had  suffi- 
cient time  to  do  so  but  was  delayed  by  a  defective  crossing  until 
the  train  came  up.     We  think  the  verdict  rests  too  largely  on 
conjecture.     Patton  v.  Railway,  179  U.  S.  658,  21  Sup.  Ct.  275, 
45  L.  Ed.  361.  " 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 
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Thirteenth  &  Fifteenth  Sts.  Pass.  Ry.  Co.  v.  Broad  Street 

Rapid  Transit  St.  Ry.  Co.  et  al. 

(Supreme   Court  of  Pennsylvania,  June  25,  1907.) 

[67  Atl.   Rep.  901.] 

Quo  Warranto — ^Wlto  May  Maintaiiu — A  private  individual  cannot 
maintain  a  bill  in  the  nature  of  quo  warranto  to  test  a  street  railway 
company's  right  to  a  public  street  in  a  city. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Bill  by  the  Thirteenth  &  Fifteenth  Streets  Passenger  Railway 
Company  against  the  Broad  Street  Rapid  Transit  Street  Railway 
Company  and  the  Philadelphia  Rapid  Transit  Company.  From 
a  decree  dismissing  the  bill,  plaintiff  appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  J  J. 

A'.  Du  Bois  Miller,  H,  La  Barre  Jayne,  and  /.  Rodman  Paul, 
for  appellant. 

Ellis  Ames  Ballard,  John  G.  Johnson,  and  £.  O.  Michener,  for 
appellee. 

Per  Curiam.  This  is  a  bill  in  equity  to  enjoin  the  defendant 
company  from  proceeding  under  its  charter  to  lay  railway  tracks 
on  Broad  street  in  the  city  of  Philadelphia.  The  basis  of  the 
relief  sought  was  the  invalidity  of  the  franchise  purported  to  be 
granted.  The  learned  judge  below  rightly  held  that  this  was  in 
effect  a  quo  warranto  to  challenge  the  validity  of  the  charter 
itself  and  could  not  be  sustained  by  a  private  relator.  He  there- 
fore dismissed  the  bill.  A  quo  warranto  was  then  issued  at  the 
relation  of  the  Attorney  General,  and  the  other  questions  argued 
by  the  appellant  in  this  case,  so  far  as  they  are  relevant,  will 
be  considered  in  disposing  of  that. 

Decree  affirmed. 
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Whitney  v.  Chicago,  A.  &  N.  Ry.  Co.  et  al. 

(Supreme   Court  of  Iowa,  March  6,   1907.) 
[110  N.  W.  Rep.  912.] 
Railroads — ^Railroad    Aid — Enforcement — ^Conditions    Precedent.* — 

■ 

Where  a  notice  for  election  on  the  question  of  levying  a  tax  to  aid 
railroad  construction  provides  that  the  tax  shall  be  collected  the  first 
year  after  being  voted  if  the  line  is  completed  and  in  operation  be- 
tween certain  points  and  a  depot  is  built  and  permanently  maintained 
within  100  rods  of  a  certain  place,  the  provision  is  complied  with 
when  the  line  is  in  operation  between  the  points,  and  a  depot  is  con- 
structed in  a  permanent  manner  as  required,  though  off  the  main  line 
and  on  a  spur  track. 

Same.* — Where  a  tax  is  voted  in  aid  of  railroad  construction  under 
a  notice  providing  that  the  tax  should  be  paid  on  the  road  being  put 
in  operation  between  two  certain  points,  the  tax  is  earned  when  the 
road  is  in  actual  operation  between  those  points,  whatever  the  finan- 
cial ability  of  the  company  to  extend  it  further. 

Same.'*' — ^Where  a  railroad  company,  in  constructing  its  line,  ex- 
ecutes bonds  incumbering  it  more  than  $18,500  per  mile,  in  violation 
of  Code,  §  2088,  but  procures  the  cancellation  of  the  excess  before 
the  hearing,  and  none  of  the  bonds  have  been  negotiated,  there  is  no 
fraud  to  sustain  an  injunction  against  collecting  taxes  voted  in  aid 
of  the  construction. 

Appeal  from  District  Court,  Linn  County ;  J.  H.  Preston,  Judge. 

Action  in  equity  for  an  injunction  to  restrain  the  collection  of 
a  tax,  etc.  From  a  decree  in  favor  of  defendants,  the  plaintiff 
appeals.    Affirmed. 

Smith  &  Smith  and  Voris  &  Haas,  for  appallant. 

Remley  &  Remley  and  Donson,  Kenline  &  Roedell,  for  ap- 
pellees. 

Bishop^  J.  Acting  under  authority  of  Code,  §  2084  et  seq., 
and  on  January  20,  1904,  the  electors  of  Boulder  township,  Linn 
county,  voted  a  tax  of  3  per  cent,  on  the  taxable  property  of  said 
township  for  the  purpose  of  aiding  the  defendant  railway  com- 
pany in  the  construction  of  a  line  of  railway  extending  from  the 
city  of  Anamosa,  in  Jones  county,  to  the  city  of  Waterloo  in 
Black  Hawk  county.    Such  was  the  purpose  of  the  tax  as  stated 

♦For  the  authorities  in  this  series  on  the  subject  of  taxation,  etc., 
in  aid  of  railroads,  see  foot-notes  appended  to  Arkansas  So.  R.  Co. 
V.  Wilson  (La.),  23  R.  R.  R.  727,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  727. 
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in  the  notice  given  of  the  election,  and  such  notice  also  contained 
the  statement  that  "said  tax  proposed  to  be  voted  to  be  collected 
in  one  payment  the  first  year  after  the  same  is  voted,  provided 
said  line  of  railway  is  then  completed  and  in  operation  from 
the  city  of  Anamosa  to  the  village  of  Prairieburg  in  said  Boulder 
township,  and  in  no  case  is  such  tax  or  any  part  thereof,  to 
become  due  and  collectible  until  said  line  of  railway  is   fully 
completed  and  in  operation  between  said  city  and  village,"  etc. 
The  notice  contained  the  further  provision  that  "on  presentation 
of  certificates  issued  by  the  county  treasurer  upon  the  payment 
of  said  tax,  the  said  railway  company  shall  issue  to  the  holders 
of  such  certificates  shares  of  its  capital  stock  as  provided  by 
section  2088  of  the  Code."    So,  also,  this:    "For  the  considera- 
tion of  the  tax  above  described  the  Chicago,  Anamosa  &  Northern 
Railway  Company  does  hereby  agree  to  build  and  permanently 
establish   and   maintain   a    freight  and   passenger   depot   within 
100  rods  from  the  section  corner     *     *     *     same  being  center 
of  Main  street  in  the  town  of  Prairieburg."     A  tax  was  levied 
pursuant  to  said  election,  and  the  defendant  Carroll,  treasurer 
of  said  county  of  Linn,  was  proceeding  with  the  collection  thereof 
when  this  action  was  brought.     The  action  is  grounded  upon 
three  principal  matters  of  contention:     (1)   The  company  had 
not  completed  its  line  of  road  to  and  established  a  permaneht 
depot  in  Prairieburg  as  stipulated  for  when  the  tax  was  voted. 
(2)  That  the  company  is  insolvent,  and  unable,  by  legitimate 
means,  to  construct  the  road  to  Waterloo,  that  being  one  of  the 
conditions  in  consideration  of  which  the  tax  was  voted.  (3)  That 
after  the  tax  was  voted  the  company  executed  a  mortgage  upon 
the  road  securing  bonds  in  excess  of  $18,500  per  mile,  in  viola- 
tion of  law,  and  thus  having  the  effect  to  render  its  stock  value- 
less and  working  a  fraud  upon  the  taxpayers.     These  matters 
we  shall  consider  in  the  order  of  their  statement. 

1.  The  evidence  makes  it  appear  that  the  road  has  been  built 
and  is  in  operation  from  Angimosa  to  Prairieburg,  and  to  a  fur- 
ther station  beyond  called  "Coggon."  The  precise  matter  of 
contention  is  that  the  main  line  of  the  road  as  constructed  is 
distant  about  135  rods  at  its  nearest  point  from- the  center  of 
Main  street ;  that  a  spur  track  nas  been  built  from  the  main  line 
to  a  point  about  80  rods  distant  from  the  center  of  Main  street 
and  the  depot  has  there  been  constructed.  It  is  the  argument  that 
this  fails  of  compliance  with  the  stipulation  on  which  the  tax 
was  voted.  We  are  not  disposed  to  share  in  the  view  thus 
taken.  Looking  to  the  notice,  which  alone  evidences  the  stipula- 
tion, it  provides  that  the  road  shall  be  built  to  Prairieburg,  and 
that  the  depot  shall  be  built'  within  100  rods  of  the  center  of 
Main  street.  Now  the  evidence  discloses  that  the  road  enters 
the  corporate  limits  of  the  town,  and  that  the  spur  track  is  wholly 
within  such  limits.  There  is,  therefore,  not  only  a  substantial  com- 


64         Vol.  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Whitney  v.  Chicago,  A.  A  N.  Ry.  Co 

pliance,  but  a  strict  compliance.  And  the  fact  that  the  depot 
building  is  made  to  face  a  spur  track  instead  of  the  main  line 
track  cannot,  on  any  line  of  reasoning,  be  given  operation  to  de- 
feat this  conclusion.  The  essence  of  the  stipulation  was  conven- 
ient and  accessible  railway  station  service,  and  it  is  not  even  sug- 
gested in  the  evidence  or  argument  that  the  depot  as  located  results 
in  inconvenience  to  any  one,  or  that  the  station  facilities  are  in 
any  way  other  or  different  from  what  they  would  be  were  the 
depot  facing  directly  on  the  main  line.  Our  conclusion  finds  direct 
support  in  Railway  v.  Rich,  33  Iowa,  113.  See,  also,  Fitzgerald 
V.  Britt,  43  Iowa,  498,  and  Jenkins  v.  Railway,  29  Iowa,  255.  It 
is  also  a  part  of  plaintiff's  contention  that  the  depot  building  is  not 
permanent  in  character  and  permanently  erected  at  its  present  lo- 
cation ;  that  the  defendant  company  contemplate  ultimately  erect- 
ing their  permanent  depot  on  the  main  line  track.  The  proofs 
show  that  the  building  is  well  built,  well  adapted  to  the  purpose 
and  sufficiently  large  for  all  needs — present  and  for  some  time 
in  the  future.  The  only  basis  for  the  contention  is  that  no 
permanent  foundation  has  as  yet  been  placed  under  it ;  hence  that 
it  can  easily  be  moved.  Officers  of  the  company  were  witnesses, 
and  they  denied  any  intention  or  purpose  on  the  part  of  the  com- 
pany to  make  a  change.  In  this  situation  plaintiff  can  find  no 
room  to  rest  a  complaint. 

2.  The  second  ground  of  contention  is  wholly  without  merit. 
It  was  not  shown  that  the  company  was  insolvent.  On  the  con- 
trary, what  evidence  there  is  in  the  record  on  the  subject  discloses 
that  the  value  of  its  property  is  in  the  neighborhood  of  half  a 
million  dollars,  whereas  its  indebtedness  does  not  greatly  exceed 
$150,000.  Moreover,  it  was  not  a  condition  upon  which  the  tax 
was  voted  that  the  company  should  construct  its  road  to  Water- 
loo. The  tax  was  earned  when  construction  was  complete  to 
Prairieburg. 

3.  It  appears  to  be  true  that  the  defendant  company  had  ex- 
ecuted a  series  of  bonds,  secured  by  a  trust  deed  covering  its 
property;  and,  further,  that  the  bonds  as  executed  exceed  in 
amount  the  sum  for  which,  under  Code,  §  2088,  bonds  may  be  is- 
sued— the  excess  amount  being  $250  per  mile.  It  appears,  how- 
ever, that  before  the  final  submission  of  the  case  the  company 
caused  to  be  canceled  a  portion  of  the  bonds,  bringing  the  amount 
down  to  less  than  the  amount  authorized  by  law.  It  also  appears 
that  none  of  the  bonds  executed  had  ever  been  negotiated,  but  all 
remain  in  the  treasury  of  the  company  or  under  its  control.  Now, 
certainly,  as  long  as  the  bonds  remain  unnegotiated  no  one  can 
be  said  to  be  harmed — no  one  has  sustained  a  complainable  in- 
jury. Assuming,  however,  that  the  company  intend  to,  and  will, 
negotiate  the  bonds,  we  may  inquire  what,  if  any,  enforceable 
right  of  plaintiff  will  thereby  be  infringed,  or,  changing  over  the 
inquiry,  what  substantial  wrong  will  be  thereby  inflicted  upon  him. 
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Was  there  a  condition  attached  to  the  vote  ordering  a  tax  levy 
and  collection  to  the  effect  that  the  property  of  the  company  should 
remain  unincumbered,  and  a  violation  of  which  condition  would 
operate  to  defeat  the  consideration  for  the  tax?  And  were  the 
interests  of  plaintiff  as  a  stockholder,  or  prospective  stockholder, 
injuriously  affected — ^and  we  assume  the  extreme — by  the  issuance 
and  negotiation  of  the  bonds  ?  Each  of  these  questions  is  readily 
answerable  in  the  negative,  and  they  may  be  considered  to- 
gether. As  we  have  seen,  the  conditions  upon  which 
the  tax  was  voted  are  those  which  are  contained  in  the  notice  of 
election.  The  condition  there  is  simply  that  stock  in  the  com- 
pany shall  be  issued  to  the  persons  called  upon  to  pay  the  tax. 
And  this  is  iiot  pursuant  to  any  contract  relation  save  as  such  can 
be  said  to  arise  from  the  requirement  of  the  statute  that  stock  shall 
be  issued  upon  proper  demand  in  all  such  cases.  Code,  §  2088. 
There  is,  then,  no  condition,  and  no  agreement,  express  or  im- 
plied, operating  to  forbid  the  issuance  of  bonds  or  the  doing  of 
any  other  act  which,  in  the  course  of  its  business,  the  company 
might  lawfully  do.  It  follows  that  the  taxpayer  must  be  held 
to  lake  stock  to  which  he  is  entitled  in  virtue  of  the  statute  on 
precisely  the  same  basis  as  though  he  had  subscribed  therefor  in 
the  ordinary  way,  or  had  gone  into  the  open  market  and  made 
purchase  thereof.  No  one  will  contend  that  an  enforceable  con- 
tract to  take  and  pay  for  stock  in  a  corporation  becomes 
unenforceable  eo  instante  upon  the  issuance  of  bonds  se- 
cured by  trust  deed  by  the  corporation  pursuant  to  the  general 
authority  given  by  law  to  do  so.  To  release  a  subscriber  from  his 
contract  to  take  shares,  there  must  be  some  distinct  and  material 
alteration  in  the  purpose,  character,  etc.,  of  the  corporation 
whereby  it  has  become  essentially  different  from  the  corporation 
to  which  the  subscription  was  made.  An  outline  of  the  subject 
is  to  be  found  in  10  Cyc.  405  et  seq.,  accompanied  by  a  copious 
citation  of  cases.  There  is  no  force  in  the  contention  of  counsel 
that  the  execution  by  the  company  of  a  trust  deed  covering  its 
property  was,  in  effect,  an  alienation  of  such  property,  and  hence, 
on  authority  of  Manning  ik  Mathews,  66  Iowa,  675,  24  N.  W. 
271,  and  other  like  cases,  sufficient  of  itself  to  defeat  the  collection 
of  the  tax.  The  doctrine  of  the  cases  relied  upon  is  that  a  tax- 
payer entitled  to  stock  in  the  corporation,  in  aid  of  which  a  tax 
has  been  voted,  cannot  be  required  to  accept  stock  in  some  other 
corporation  to  whom  the  property,  franchises,  etc.,  and  the  control 
thereof,  has  been  transferred.  Quite  different  is  the  case  where, 
as  here,  the  original  company  retains  ownership  and  control,  but, 
in  the  ordinary  course  of  business,  has,  within  legal 
limits,  pledged  its  property  as  security  for  a  loan  borrowed 
to  enable  it  io  more  effectually  carry  out  the  purpose  of  its 
organization.  lloreover-^and  now  considering  plaintiff  in 
the  relation  \\m^\y  oi  ^  stock  subscriber— there  can  be  no  ground 
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for  complaint  based  upon  the  proposed  negotiation  of  the  bonds. 
The  value  of  the  stock  interest  to  be  acquired  by  him  will  not 
thereby  be  impaired.  In  the  absence  of  any  evidence  to  the  con- 
trary— and  such  is  the  condition  o^  the  record — we  must  assume 
that  the  bonds  will  be  negotiated  at  par.  Hence  the  only  change 
to  be  worked  is  in  the  form  of  the  assets — the  value  of  resources 
remain  as  before.  It  is  upon  these  considerations  that  we  conclude 
the  complaint  of  plaintiff  to  be  without  merit. 

Some  other  matters  are  discussed  in  argument  by  counsel  for 
appellant.  They  are  either  disposed  of  by  what  has  already  been 
said,  or  are  without  merit.  It  is  our  final  conclusion  that  the  court 
below  rightly  refused  plaintiff  any  relief,  and  the  judgment  is 
affirmed. 


Peoria,  B.  &  C.  Traction  Co.  v,  Vance  et  al. 

(Supreme  Court  of  Illinois,  Feb.  21,  1907.) 
[80  W.  L.  Rep.  154.] 

Eminent   Domain — Damages — ^Injury   to   Property   Not  Taken.* — 

Since  the  measure  of  damages  to  land  not  taken  in  proceedings  to 
condemn  land  for  an  electric  railroad  right  of  way  is  the  difference 
in  the  fair  cash  market  value  of  the  land  before  and  after  the  con- 
struction of  the  road,  the  jury,  in  determining  the  amount  of  damages 
to  land  not  taken,  must  deduct  benefits  actually  enhancing  the  market 
value  of  the  property,  for  such  benefits  are  special  and  not  general, 
though  they  are  common  to  other  property  in  the  vicinity. 

Same — Evidence — Instructions. — Where,  in  a  proceeding  by  an 
electric  railroad  to  condemn  land  for  a  right  of  way  through  a  farm, 
the  jury  might  find  that  the  farm  would  be  enhanced  in  value  by 
reason  of  the  operation  of  the  railroad  and  that  other  farms  in  the 
vicinity  would  also  be  increased  in  value  from  the  same  cause,  an 
instruction  that  the  jury  should  not  set  off  against  damages  to  the 
land  not  taken  any  general  benefits  which  the  land  would  share  in 
common  with  other  land  in  the  same  vicinity,  and  that  only  such 
benefits  as  were  special  to  the  farm  and  not  common  to  other  farms 
in  the  vicinity  could  be  thus  set  off  was  prejudicial  to  the  railroad. 

Appeal  from  McLean  County  Court ;  R.  A.  Russell,  Judge. 

Proceedings  by  the  Peoria,  Bloomington  &  Champaign  Trac- 
tion Company  for  the  condemnation  of  land  for  a  right  of  way 

♦For  the  authorities  in  this  series  on  the  question,  what  do,  and  do 
not,  constitute  benefits  to  the  landowner  from  the  construction  and 
operation  of  a  railroad  on  or  near  his  property,  see  foot-notes  ap- 
pended to  St.  Louis,  etc.,  R.  Co.  v.  Continental  Brick  Co.  (Mo.), 
21  R.  R.  R.  482,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  482. 
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through  the  lands  of  Frank  A.  Vance  and  others.  From  a  judg- 
ment awarding  compensation,  petitioner  appeals.  Reversed  and 
remanded. 

Livingston  &  Bach,  for  appellant. 

IVeltz,  Sterling  &  IVhitmore,  for  appellees. 

Scott,  C.  J.  Appellant,  Peoria,  Bloomington  &  Champaign 
Traction  Company,  is  constructing  an  interurban  electric  railroad 
from  Bloomington  to  Peoria,  in  this  state,  which  passes  through 
the  village  of  Danvers.  On  June  9,  1906,  it  instituted  proceedings 
in  the  county  court  of  McLean  county  to  condemn  a  strip  of  land 
off  the  south  side  of  appellee's  farm  for  its  right  of  way.  This 
farm  is  betAveen  the  village  of  Danvers  and  the  city  of  Blooming- 
ton, being  about  one  mile  from  the  former  and  nine  miles  from  the 
latter.  Appellees  filed  a  cross-petition  praying  that  damages  oc- 
casioned to  the  balance  of  the  farm  by  reason  of  the  taking  of  said 
strip  and  the  construction  and  operation  of  the  railroad  thereon 
be  ascertained  and  awarded  to  them.  The  jury,  after  hearing  the 
e\'idence  and  viewing  the  premises,  returned  a  verdict  awarding 
to  appellees  $1,600  as  compensation  for  land  taken  and  $1,900  as 
damages  to  land  not  taken.  After  overruling  appellant's  motion 
for  a  new  trial  the  court  entered  judgment  in  accordance  with 
the  verdict,  from  which  judgment  appellant  appeals  to  this  court. 

Appellees'  farm  consists  of  172  acres.  The  land  sought  to  be 
^en  is  a  strip,  containing  4.43  acres,  off  the  south  side  of  the 
farm  and  adjoining  the  public  highway  between  Bloomington  and 
Danvers.  The  right  of  way  enters  the  farm  at  the  southeast 
comer  and  proceeds  west,  taking  a  strip  82>^  feet  wide  until  it 
readies  the  bam.  It  is  then  narrowed  to  60  feet  in  order  to 
avoid  taking  the  house  and  bam,  which  are  only  from  three  to 
five  feet  north  pf  the  north  line  of  this  60- foot  strip.  After  pass- 
ing the  buildings  the  right  of  way  is  widened  to  82j^  feet,  and  so 
«)ntinues  until  it  reaches  the  west  line  of  the  farm.  The  portion 
of  the  172  acres  not  taken  will  all  lie  north  of  the  right  of  way 
and  will  be  separated  by  it  from  the  highway  on  the  south.  In 
constructing  the  railroad  it  will  be  nesessary  to  make  a  cut  in 
front  of  the  liouse  and  barn.  The  deepest  portion  of  the  cut  will 
^  in  front  of  the  house,  where  the  top  of  the  rail  will  be  two 
^^tbebw  the  present  surface  of  the  ground.  It  was  practically 
conceded  by  appellant,  on  the  trial,  that  the  buildings  would  have 
^Q  be  moved  to  another  part  of  the  farm,  and  that  the  portion  of 
*€  farm  not  taken  would  he  damaged  in  other  respects,  but  it 
^2s  contended  that  such  damages  were  to  a  great  extent,  if  not 
^^'ffely,  offset  by  the  benefits  which  the  land  would  receive  from 
*e  constniction  and  ooeration  of  the  railroad,  and  the  testimony 
^^VWi^tsses  was  ff  Ata  sustain  that  contention.  Some  of  these 
^'tosses  testifi iv?  f^^f  tHe  benefit  would  equal  the  d'amages,  and 
^^^Ufere  would  k  depreciation  in  the  market  value  of  the 
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land  not  taken,  while  others  of  appellant's  witnesses  were  of  the 
opinion  that  the  damages  would  exceed  the  benefits,  but  not  in  as 
large  an  amount  as  the  jury  awarded  for  damages  to  the  land  not 
taken.  Such  amount  so  awarded  for  damages  last  mentioned, 
however,  was  within  the  range  of  the  testimony  of  the  witnesses 
for  the  appellees. 

Appellees  offered,  and  the  court  gave  to  the  jury,  the  following 
instruction,  numbered  11 :  "The  court  instructs  the  jury  that  you 
should  not  set  off  against  damages  to  the  land  not  taken  by  any 
general  benefits  which  you  might  believe,  from  the  evidence,  that 
this  farm  would  receive  on  account  of  the  location  of  this  rail- 
road near*it.  By  general  benefits  are  meant  those  which  the  land 
would  share  in  common  with  others  in  the  same  vicinity,  and  all 
evidence  in  this  case  before  the  jury  relating  to  general  benefits^ 
such  as  that  of  making  a  better  market  or  affording  convenience 
for  trade  and  travel,  should  not  be  considered  by  the  jury.  Only 
such  benefits  as  are  special  to  this  farm  and  not  common  to  the 
other  farms  in  the  vicinity  can  be  set  off  against  damages  to  the 
land  not  taken,  and,  if  there  are  no  special  benefits  to  this  farm 
by  reason  of  the  location  of  this  railroad  near  it — that  is,  no  ben- 
efits which  would  not  appreciate  the  fair  cash  market  value  of  this 
particular  farm — then  the  jury,  making  up  their  verdict,  should 
consider  no  benefits  whatever  to  the  land  not  taken. 

Appellant  contends  that  this  instruction  announced  an  incor- 
rect statement  of  the  law,  and  that  the  court,  in  giving  it,  com- 
mitted reversible  error.  We  agree  with  this  contention.  Since 
the  adoption  of  the  Constitution  of  1870,  it  has  been  uniformly 
held  by  this  court,  in  such  cases  as  this,  that  the  measure  of  dam- 
ages to  land  not  taken  is  "the  difference  in  the  fair  cash  market 
value  of  the  land  before  and  after  the  construction  of  the  rail- 
road," or  "the  amount,  if  any,  which  lands  not  taken  will  be  de- 
preciated in  their  fair  cash  market  value  by  the  construction  and 
operation  of  the  proposed  road.  Chicago  &  Pacific  Railroad  Co. 
7'.  Frances,  70  111.  238;  Page  v.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Co.,  70  111.  324;  Eberhart  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Co.,  70  III.  347;  Chicago,  Burlington  &  Northern 
Railroad  Co.  v.  Bowman,  122  111.  595,  13  N.  E.  814;  Metropolitan 
West  Side  Elevated  Railway  Co.  v.  Stickney,  150  111.  362,  37  N. 
E.  1098,  26  L.  R.  A.  773  ;  Allmon  v.  Chicago,  Paducah  &  Memphis 
Railroad  Co.,  155  111.  17,  39  N.  E.  569;  Illinois  Central  Railroad 
Co.  V.  Turner,  194  111.  575,  62  N.  E.  798;  Chicago  &  Milwaukee 
Electric  Railroad  Co.  v.  Mawman,  206  111.  182,  69  N.  E.  66;  Ill- 
inois, Iowa  &  Minnesota  Railway  Co.  v.  Easterbrook,  211  111.  624, 
71  N.  E.  1116;  Hartshorn  v.  Illinois  Valley  Railroad  Co.,  216  111. 
392,  75  N.  E.  122;  Chicago  Southern  Railway  Co.  v,  Nolin,  221 
III.  367,  77  N.  E.  435 ;  Chicae:o,  Bloomington  &  Decatur  Railway 
Co.  V.  Kelly,  221  111.  498,  77  N.  E.  916. 
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Under  the  rule  adopted  in  this  state  for  determining  whether, 
or  in  what  amount,  property  not  taken  will  be  damaged  by  the 
construction  and  operation  of  a  railroad,  any  benefits  which  are 
not  conjectural  or  speculative,  and  which  actually  enhance  the 
market  value  of  such  property,  are  to  be  considered  as  special 
benefits  and  not  as  general  benefits,  within  the  meaning  of  the  rule 
that  general  benefits  cannot  be  considered  in  determining  whether, 
or  in  what  amount,  property  not  taken  will  be  damaged.  Special 
benefits  do  not  become  general  benefits  because  the  benefits  are 
common  to  other  property  in  the  vicinity.  The  fact  that  other 
property  in  the  vicinity  of  the  proposed  railroad  will  also  be  in- 
creased in  value  by  reason  of  the  construction  and  operation 
thereof  furnishes  no  excuse  for  excluding  the  consideration  of 
special  benefits  to  the  particular  property  in  determining  whether 
it  has  been  damaged,  and,  if  it  has,  the  extent  of  the  deprecia- 
tion in  value.  Metropolitan  West  Side  Elevated  Railroad  Co. 
%\  Stickney,  supra;  Metropolitan  West  Side  Elevated  Railroad 
Co.  f.  White,  166  111.  375,  46  N.  E.  978;  Farnestock  v.  City  of 
Peoria,  171  111.  454,  49  N.  E.  496. 

In  the  Stickney  Case  it  was  said,  at  page  383  of  150  111.,  page 
1104  of  37  N.  E.  (26  L.  R.  A.  773)  :    "Thus,  the  situation  of  the 
propert>',  the  use  to  which  it  is  devoted  and  of  which  it  is  sus- 
ceptible, the  character  and  extent  of  the  business  to  which  it  is 
adapted,  before  and  after  the  construction  of  the  public  work,  and, 
indeed,  every  fact  and  circumstance  legitimately  tending  to  show 
a  dcpfeciation  or  enhancement  of  the  value  of  the  property,  are 
proper  to  be  considered,  so  far  as  they  tend  to  show  the  actual 
value  of  the  land  without  and  with  the  proposed  taking  for  public 
use,  while,  on  the  other  hand,  a  consideration  of  facts  or  circum- 
stances tending  to  show  those  general  benefits  supposed  to  flow  to 
the  community  at  large,  or  to  the  public  generally,  from  the  con- 
struction of  the  proposed  railroad  or  other  public  work,  and  the 
effect  of  which,  in  determining  the  injury  or  benefit  to  the  partic- 
ular tract  of  land,  cannot  be  other  than  conjectural  and  specula- 
tive, is  excluded." 

By  appellees'  eleventh  instruction,  which  is  above  set  out,  the 
court,  after  advising  the  jury  that  they  should  not  consider  any 
general  benefits  that  the  farm  would  receive  from  the  location  of 
the  railroad  near  it,  stated  that  "by  general  benefits  are  meant 
those  which  the  land  would  share  in  common  with  others  in  the 
same  vicinity,"  and  that  "only  such  benefits  as  are  special  to  this 
farm    and     not     common      to      the      other      farms    in      the 
vidnity    can    be    set    off    against    damages    to    the    land    not 
taken."    If  the  jury  believed,  as  they  well  might  from  the  evi- 
dence, that  appellees'  farm  would  be  enhanced  in  value  by  rea- 
son of  the  construction  and  operation  of  the  electric  railroad,  it  is 
more  than  probable  that  they  also  believed  that  other  farms  in 
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the  vicinity  would  also  be  increased  in  value  from  the  same  cause. 
The  prejudicial  effect  of  the  instruction  is  therefore  apparent. 

It  is  unnecessary  to  consider  other  errors  assigned. 

For  the  error  in  giving  appellees'  eleventh  instruction,  the  judg- 
ment will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


CONNELLSVILLE  GaS  CoaL  Co.  V,  BALTIMORE  &  O.  R.  Co. 
(Supreme  Court  of  Pennsylvania,  Jan.  7,  1907.) 

[65  Atl.  Rep.  669.] 

Adverse  Possession — Right  of  Way.* — Where  a  railroad  company 
takes  land  for  its  right  of  way  without  compensation,  it  cannot  ac- 
quire title  by  adverse  possession. 

Eminent  Domain — ^Remedies  of  Landowners — Ejectment — Stay  of 
Execution. — Where  a  railroad  company  has  taken  land  for  its  right 
of  way  without  compensation,  the  owner  may  maintain  ejectment, 
but  an  execution  under  a  judgment  in  his  favor  will  be  stayed  to  al- 
low condemnation  proceedings. 

Appeal  from  Court  of  Common  Pleas,  Fayette  County. 

Action  by  Connellsville  Gas  Coal  Company  against  Baltimore  & 
Ohio  Railroad  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Potter, 
and  Elkin.  JJ. 

Thomas  H,  Hudson,  James  R.  Cray  and  D,  IV,  McDonald,  for 
appellant. 

John  C,  Uhle  and  Edward  Campbell,  for  appellee. 

Brown,  J.  In  1882,  the  Ohio  &  Baltimore  Short  Line  Railway 
Company,  with  the  consent  of  the  appellee,  the  owner  of  the  three 
tracts  of  land  in  controversy,  entered  upon  them  and  constructed 
a  railroad  over  them.  In  the  construction  of  this  railroad,  and  in 
making  the  improvements  necessary  in  connection  with  the  same, 
the  railway  company  expended  large  sums  of  money,  and  it  and 
the  Baltimore  &  Ohio  Railroad  Company,  the  appellant,  its  lessee, 
'  have,  from  the  time  the  lands  were  so  occupied  for  railroad  pur- 
poses up  to  the  institution  of  this  suit,  in  January,  1905,  been  in 

♦For  the  authorities  in  this  series  on  the  subject  of  the  acquisi- 
tion of  the  right  of  way  for  railroad  by  prescription  or  adverse  pos- 
session, see  foot-notes  appended  to  Leidigh  v.  Philadelphia,  etc.,  R* 
Co.  (Pa.),  21  R.  R.  R.  512,  44  Am.  &  Eng.  R.  Gas.,  N.  S.,  512. 
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the  exclusive  and  undisputed  possession  of  them.  As  this  pos- 
session has  been  exclusive  and  is  claimed  by  the  appellant  to  have 
been  adverse  for  more  than  21  years,  its  contention  is  that  the 
statute  of  limitations  of  March  26,  1785  (2  Smith's  Laws,  p.  299), 
is  a  bar  to  the  plaintiff's  right  to  recover. 

That  the  statute  of  limitations  is  not  a  bar  to  the  right  of  the 
plaintiff  to  be  compensated  for  the  taking  of  its  lands  by  the  rail- 
way company  having  the  right  of  eminent  domain  is  not  an  open 
question  with  us,  and  the  learned  trial  judge  correctly  so  held 
in  directing  a  verdict  for  the  appellee,  on  which  judgment  wa^ 
entered  "with  stay  of  execution  thereon  for  ninety  days  to  en- 
able the  railroad  company  to  proceed  under  the  statute  and  pro- 
cure the  condemnation  of  land,  etc."    The  Ohio  &  Baltimore  Short 
Line  Railway  Coqipany  having  entered  upon  the  lands  of  the 
appellee   for  the  purpose  of  constructing  its  road  upon  them, 
neither  it  nor  its  lessee  can  set  up  an  adverse  holding,  either  under 
the  statute  of  limitations  or  as  a  prescriptive  easement,  in  bar  of 
the  right  of   the  appellee  to  receive  compensation  for  whatever 
damages  it  may  have  sustained.  Wheeling,  Pittsburg  &   Baltimore 
Rv.  Co.  V.  Cleland,  37  Leg.  Int.  466 ;  Covert  v,  Pittsburg  and  West- 
era  Railway  Co.,  204  Pa.  341,  54  Atl.  170;  Carter  z;.  Ridge  Turn- 
pike Co.,  208  Pa.  565,  57  Atl.  988.     The  uncontradicted  testi- 
mony is  that  the  appellee  has  not  been  compensated   for  the 
taking  of  its  lands,  but,  having  permitted  the  railway  company 
to  enter  upon  them  in  advance  of  the  ascertainment  of  damages 
and  make  large  expenditures  upon  them  in  the  construction  and 
operation  of  its  railroad,  it  would  be  inequitable  to  now  permit 
them  to  be  taken  from  the  appellant,  unless  it  should  refuse  to 
proceed  in  the  statutory  way  to  have  the  damages  ascertained. 
This  action  of  ejectment,  equitable  in  its  character,  was  prop- 
erly brought  for  the  purix)se  of  quickening  the  appellant  to  the 
performance  of  its  duty  to  take  proper  steps  to  ascertain  what 
compensation  ought  to  be  paid  to  the  appellee.     Oliver  ei  al.  v. 
Pittsburg,  V.  &  C.  Ry.  Co.,  131  Pa.  408,  19  Atl.  47,  17  Am. 
St.  Rep.  814. 

The  effect  of  the  judgment  below  is  to  permit  the  appellant  to 
retain  possession  of  the  lands  upon  making  proper  compensation 
for  whatever  damages  may  have  been  sustained  by  the  appellee, 
and  it  is  therefore  affirmed. 
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CowLEs  V.  New  York,  N.  H.  R.  Co.  et  al, 

(Supreme   Court  of   Errors   of   Connecticut,  June   7,   1907.) 

[66  Atl.  Rep.  1020.] 

Railroadfl — Construction — Right  to   Establish   Grrade   Crossings.^ — 

A  grade  crossing  or  the  condition  existing  by  reason  of  such  an  in- 
tersection of  two  highways  is  in  the  nature  of  a  nuisance,  and  can- 
not lawfully  exist  unless  in  pursuance  of  state  authority. 

Same — Responsibility  of  Railroad  for  Injuries.* — When  a  grade 
crossing  is  authorized  by  the  state,  neither  the  railroad,  as  charged 
with  the  maintenance  of  the  railroad  highway,  nor  the  town  or 
other  corporation,  as  charged  with  the  maintenance  of  the  carriage 
highway,  is  responsible  for  the  dangers  resulting  solely  from  such 
a  construction  of  the  two  highways.  The  only  duty  they  owe  trav- 
elers is  the  statutory  duty  of  maintaining  in  a  safe  condition  the  high- 
way as  established. 

Same — Obstruction  of  View — Negligence.t — The  mere  neglect  of 
a  railroad  company  to  cut  down  trees  on  its  right  of  way  in  the  vi- 
cinity of  a  grade  crossing  is  not  in  itself  actionable  negligence,  in 
the  absence  of  any  statute  requiring  it  to  keep  its  right  of  way  free 
from  unnecessary  obstructions  to  a  view  of  the  tracks  by  persons 
using  an  adjacent  highway,  although  it  may  be  considered  with  other 
circumstances  in  determining  whether  the  company  exercised  care 
in  the  operation  of  its  cars  at  a  particular  time. 

Appeal  from  Superior  Court,  Hartford  County;  Edwin  B. 
Gager,  Judge. 

Action  by  Walter  G.  Cowles,  administrator  of  Nellie  F.  Cowles, 
against  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

The  defendants  own  and  operate  a  railroad  running  from 
Middletown,  crossing  the.  Connecticut  river  upon  a  bridge,  and 
thence  running  easterly  to  the  village  of  East  Hampton  and 
beyond.  About  three  miles  westerly  from  East  Hampton  the 
railroad  crosses  at  grade  the  main  highway  between  Middletown 

*See  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
519;  Rainey  v.  Red  River,  etc.,  Ry.  Co.  (Tex.),  22  R.  R.  R.  399,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  399;  Townsend  v.  Norfolk  Ry.  &  L.  Co. 
(Va.),  19  R.  R.  R.  635,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  Atchison, 
etc..  Ry.  Co.  v.  Armstrong  (Kan.),  17  R.  R.  R.  415,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  415;  Fisher  v.  Seaboard  Air  Line  Ry.  Co.  (Va.),  15 
R.  R.  R.  683,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  683. 

tSee  note  appended  to  Atchison,  etc.,  R.  Co.  v.  Willy  (Kan.),  61 
Am.  &  Eng.  R.  Cas.,  N.  S.,  565. 
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ar^A  U^t  Hampton.     The  place  is  called  "Taylor's  Crossing." 
T  ^t  TaVHroad  at  this  point  is  double  tracked.    The  railroad  runs 
Vt    3  a  straight  line  for  a  distance  of  900  feet  westerly  of  the  cross- 
^^ng  and  500  feet  easterly.    The  highway  is  substantially  parallel 
^^3  the  railroad  from  East  Hampton  to  Taylor's  Crossing,  near 
^^hich  place  it  takes  a  northwesterly  direction,  and  crosses  the 
"^^ilroad  at  an  angle  upon  the  southeast  of  about  45  degrees. 
The  tracks  at  the  crossing  are  laid  upon  an  embankment  some 
18  feet  high,  and  for  approaching  the  crossing  from  the  south- 
•east  an  embankment  has  been  built  in  the  highway  commencing 
some  250  feet  from  the  tracks  and  rising  from  the  natural  level 
of  the  highway  at  its  commencement  to  the  grade  of  the  tracks. 
There  is  a  similar  embankment  on  the  other  side  of  the  crossing. 
The  highway  at  Taylor's  Crossing  is  4  rods  in  width,  and  the 
approach  cfr  embankment  in  the  highway  is  some  25  feet  in  width 
at  the  top.     This  approach  is  fenced  upon  each  side  by  a  four- 
board  whitewashed  fence,  which  connects  at  the  crossing  with 
the  cattle  guard  on  each  side.    On  the  land  adjoining  the  south- 
westerly side  of  the  highway,  for  a  distance  of  about  500  feet 
from  the  crossing,  trees  and  shrubbery  have  been  planted,  ex- 
tending to  the  intersection  of  the  southerly  line  of  the  railroad 
right  of  way  with  the  line  of  the  highway  at  a  point  about  50 
feet  south  of  the  southerly  track.     From  this  point  to  within 
10  feet  of  the  southerly  track,  trees  and  bushes  have  grown  on  a 
piece  of  land  which  lies  within  the  limits  both  of  the  defendants' 
right  of  way  and  of  the  highway,  and  which  is  westerly  of  the 
four-board  whitewashed  fence  on  the  westerly  side  of  the  ap- 
proach.   The  trees  and  shrubbery  on  the  land  of  adjoining  pro- 
prietors and  trees  and  bushes  on  the  land  within  the  defend- 
ants' right  of  way  together  form  a  continuous  material  and  sub- 
stantial obstruction  to  the  view  of  defendants'  tracks  to  the  west 
and  of  trains  approaching  thereon  to  the  traveler  approaching 
said  h-acks  from  the  southeast.    On  October  7,  1905,  Walter  G. 
Cowles,  with  Nellie  F.  Cowles,  his  wife,  Richard  G.  Cowles,  their 
son  five  years  of  age,  and  Lyde  A.  Keagy,  sister  of  Mrs.  Cowles, 
'were  riding  in  an  automobile,  the  property  of  Mr.  Cowles,  from 
East  Hampton  to  Middletown,  along  said  main  highway.     At 
East  Hampton  said  highway  passes  under  said  railroad,  and  at 
a  point  about  a  mile  easterly  of  Taylor's  crossing  passes  over  said 
railroad,  and  the  railroad  is  in  plain  view  at  frequent  intervals 
and  for  considerable   distances  between  Taylor's  crossing  and 
East  Hampton,  and  within  some  800  feet  before  reaching  the 
crossing  a  high  embankment  of  the  railroad  upon  a  curve  toward 
Ac  south  is  in  full  view  from  said  highway,  and  about  300  feet 
|iearer  to  Taylor's  Crossing  a  side  highway  runs  northerly,  cross- 
*^g  the  railroad  at  grade  at  a  distance  of  some  300  feet,  and 
Ac  main  highway  bends  northwesterly  toward  the  railroad,  in- 
tersecting it  at  Taylor's  Crossing  at  a  distance  of  about  500  feet. 
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At  about  6  p.  m.  Mr.  Cowles  drove  his  automobile,  which  was 
being  operated  under  his  personal  direction  and  supervision  by 
his  servant,  upon  the  south  track  at  Taylor's  Crossing  at   the 
same  time  an  express  train  of  the  defendants'  passed  to  the  east 
over  the  same  track.     The  train  was  driven  at  the  rate  of  28 
miles  an  hour,  the  automobile  at  the  rate  of  15  miles  an  hour. 
As    a     result    of    the    collision     Mrs.     Cowles  and    her     son 
were     killed,     and     Lyde    A.    Keagy     was     seriously    injured. 
The     automobile     was     rendered    useless.       On     October     30^ 
1905,     Mr.     Cowles     was     appointed     administrator     of      the 
estate    of    his    wife,    and    on     the    following    February   3d    as 
such  administrator    brought    this    action    to    recover  damages 
for  the  injury  to  Mrs.  Cowles  alleged  to  have  been  caused  by 
the  negligence  of   the  defendants.     The  defendants  suffered   a 
default  and  filed  a  written  notice,  in  pursuance  of  the  statute, 
that  upon  the  hearing  in  damages  they  would  offer  evidence  to 
disprove  their  negligence  as  alleged  and  to  prove  contributory 
negligence.     Upon  a  hearing  in  damages  the  court  found   that 
the  injury  to   Mrs.  Cowles  was  due  to  the  negligence  of   the 
defendants,  and  was  also  due  to  the  negligence  of  Mr.  Cowles, 
and   held   that  the  plaintiff  as   administrator  on  Mrs.   Cowles*" 
estate  was  entitled  to  recover  substantial  damages  notwithstand- 
ing the  injury  to  his  intestate  was  caused  by  the  concurring  neg- 
ligence of  the  defendants  and  Mr.  Cowles.    Thereupon  the  court 
assessed  substantial  damages  at  the  sum  of  $5,000,  and  rendered 
judgment  that  the  plaintiff  recover  that  amount.     The  reasons 
assigned  by  the  defendants  in  this  appeal   from  that  judgment 
are  first,  that  the  court  based  its  finding  of  actionable  negligence 
wholly  upon  an  erroneous  proposition  of  law,  and  that  upon  the 
facts  as  found  by  the  court  the  alleged  actionable  negligence  was 
as  a  matter  of  law  disproved;  and,  second,  in  holding  that  the 
negligence  of  Mr.  Cowles  was  not  in  legal  effect  equivalent  to 
the  contributory  negligence  of  Mrs.  Cowles.     On  the  same  day 
that  this  action  was  brought  Mr.  Cowles,  as  administrator  on 
the  estate  of  his  son  Richard  G.  Cowles,  brought  an  action  against 
these  defendants  to  recover  damages  for  the  injury  to  his  son. 
Lyde  A.  Keagy  brought  an  action  to  recover  damages  for  the 
injury  to  herself,  and  Walter  G.  Cowles  brought  an  action  to 
recover  damages  for  his  loss  of  the  services  of  his  wife,  for 
the  money  expended  by  him  for  her  medical  treatment,  for  the 
loss  of  the  services  and  earnings  of  his  son,  and  for  the  injury 
to  his  automobile,  alleged  to  be  a  30-horse  power  car  of  the  value 
of  $4,000.     The  defendants  suffered  a  default,  giving  notice  of 
hearing  in  damages  in  each  of  these  three  cases.     They  were 
tried  together  with  the  present  case,  and  one  finding  was  made 
for  the  four  cases.     In  the  case  brought  by  Mr.  Cowles  in  his 
own  name  nominal  damages  were  assessed,  and  the  plaintiff  ap- 
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pealed.     In  the  other  two  cases  substantial  damages  were  as- 
sessed, and  the  defendants  in  each  appealed. 

John  T.  Robinson  and  Lucius  F,  Robinson,  for  appellants. 
William  Bro  Smith  and  Robert  C.  Dickenson,  for  appellee. 

H.^MERSLEY,  J.  (after  stating  the  facts).  The  trial  court  finds 
that  the  defendants  were  guilty  of  negligence  in  permitting  the 
existence  without  cause  or  necessity,  of  trees  and  bushes  upon 
their  right  of  way  which  caused  an  obstruction  to  a  view  of  the 
defendants*  tracks  by  a  traveler  in  the  highway  approaching  the 
public  crossing,  and  finds  that  the  defendants  were  guilty  of  no 
other  negligence  than  that  of  permitting  said  bushes  and  trees  to 
grow  within  their  right  of  way. 

The  essence  of  actionable  negligence  is  the  infringement  of 
the  legal  right  of  another,  or,  in  other  words,  the  violation  of  a 
duty  imposed  by  law  in  respect  to  another.    Wilmot  v.  McPadden, 
79  Conn.  37Z,  65  Atl.  157.     The  acts  charged  in  the  complaint 
as  an  infringement  of  the  plaintiff's  legal  right  and  a  violation 
of  the  defendants'  legal  duty  in  respect  to  the  plaintiff  are  sub- 
stantially these:     (1)  A  careless  and  negligent  manner  of  main- 
taining the  tracks  at  Taylor's  Crossing,  so  that  the  plaintiff  could 
not  know  of  the  presence  of  said  tracks  or  crossing  until  di- 
rectly upon  the  same.     The  court  finds  that  this  charge  is  dis- 
proved ;  that  the  tracks  at  the  crossing  were  laid  upon  a  level  and 
the  iron  rails  could  not  be  seen  by  an  approaching  traveler  be- 
cause the  highway  approaches  said  track  at  a  considerable  ascend- 
ing grade ;  that  any  person  traveling  on  the  highway  ought  in 
the  exercise  of  reasonable  care  to  know  or  apprehend  that  he 
is  approaching  a  grade  crossing;  and  that  the  defendants  main- 
tained at  the  crossing  a  warning  board  as  required  by  law  plainly 
visible  at  a  distance  of  at  least  300  feet,  which  for  that  distance 
made  known  to  approaching  travelers  the  existence  of  a  grade 
crossing.     (2)  Negligently,  carelessly,  and  unskillfully  operating 
the  defendants'  engine  by  driving  the  same  at  a  high  rate  of 
speed  across  the  highway  without  sounding  the  engine  bell  or 
whistle.    The  court  finds  this  charge  disproved ;  that  the  engine 
approached  the  crossing  at  a  speed  of  28  miles  an  hour;  that 
the  customary  crossing  whistle  was  twice  sounded  in  the  manner 
required  by  law,  and  the  engine  bell  rung  as  the  train  approached 
the  crossing.     (3)   Negligently  and  carelessly  permitting  bushes 
and  trees  to  grow  upon  the  land  of  the  defendants'  within  its 
location  or  right  of  way  which  obscured  from  travelers  on  the 
highway  a  view  of  the  defendants'  tracks.    The  court  finds  that 
the  defendants  did,  without  cause  or  necessity,  permit  bushes 
and  trees  to  grow  upon  their  land  which  obscured  from  travelers- 
on  the  highway  a  view  of  the  tracks,  and  also  finds  that  the 
railroad  commissioners  have  never  ordered  the  removal  of  ob- 
structions to  sight  nor  additions  to  such  warning  to  travelers  as 
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actually  existed  at  said  crossing.  If  the  neglect  to  cut  down  these 
trees  and  bushes  is  a  violation  of  a  duty  imposed  by  law  up>on 
the  defendants  in  respect  to  travelers  in  the  highway,  then  the 
conclusion  of  the  court  that  the  defendants  are  guilty  of  action- 
able negligence  may  be  sustained;  but,  if  they  owe  no  such  legal 
duty  to  travelers  in  the  highway,  then  they  have  infringed  no 
legal  right  of  the  defendants,  and  the  only  legal  judgment  ui>on 
the  facts  found  is  a  judgment  for  nominal  damages. 

A  difference  is  to  be  noted  between  the  duties-  imposed  by  law 
upon  a  railroad  corporation  as  a  body  politic  acting  as  the  ag^ent 
of  the  state  in  pursuance  of  the  state's  directions  in  the  establish- 
ment, construction,  and  maintenance  of  a  railroad  highway   for 
a  public  use  as  well  as  its  private  profit,  and  as  a  private  corpo- 
ration conducting  the  business  of  a  carrier  of  goods  and  pas- 
sengers through  the  operation  of  cars  upon  the  highway  thus 
established.     The  former  are  mainly  created  by  statute,  which 
also  determines  the  consequences  of  their  violation.     The  latter 
are  mainly  created  by  force  of  the  common  law,  and  are  similar 
in   character   and   consequences   of   violation   to   those  imposed 
by  the  common  law  upon  all  persons  engaged  in  a  similar  busi- 
ness.   The  location  and  establishment  of  a  railroad  highway,  as 
well  as  of  other  highways,  is  an  act  of  state  sovereignty  exercised 
by  state  agents  appointed  for  that  purpose.     When  a  railroad 
highway  and  a  carriage  highway  intersect  at  a  common  grade, 
the  "grade-crossing"  thus  formed    is    established    by    the  state 
through  its  agents.     A  grade  crossing  or  the  condition  existing 
by  reason  of  such  an  intersection  of  two  highways  is  in  the 
nature  of  a  nuisance,  and  cannot  lawfully  exist,  unless  in  pur- 
suance of  state  authority.    State  v,  Branford,  59  Conn.  402,  405, 
22  Atl.  336;  New  York  &  N.  E.  R.  Co.'s  Appeal,  62  Conn.  527, 
530,  540,  26  Atl.  122.    Such  a  subjection  of  public  safety  in  the 
use  of  both  highways  to  public  convenience  and  necessity  can  only 
be  directed  by  the  state.     When  so  directed,  neither  the  railroad 
corporation  as  charged  with  the  maintenance  of  the  railroad  high- 
way, nor   the  town  or  other  corporation  as  charged  with  the 
maintenance  of  the  carriage  highway,    are    responsible  for    the 
dangers  resulting  solely   from  such  a  construction  of  the  two 
highways.    Hoyt  v.  Danbury,  69  Conn.  341,  352,  37  Atl.  1051 ; 
Newton  v.  New  York  &  H.  R.  Co.,  72  Conn.  420,  429,  44  Atl. 
813.     At  the  time  of  such  a  construction,  or  at  any  time  there- 
after, the  state  may  order  these  corporations  as  its  agents  to  alter 
the  construction  by  a  separation  of  grade  or  otherwise,  and  may 
impose  upon  them  new  duties  in  respect  to  the  performance  of 
which  they  may  be  made  liable  as  far  as  the  statute  points  out; 
but  without  such  state  action,  they  do  not,  so  far  as  concerns 
the  condition  of  the  roadbed,  the  crossing,  and  of  its  approaches, 
owe  any  legal  duty  to  travelers  using  the  highway  beyond  the 
statutory  duty  of  maintaining  in  safe  condition  the  highway  as 
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established  by  the  state.     It  may  well  be  that  the  railroad  com- 
pany as  owner  of  land  adjacent  to  the  highway,  as  well  as  other 
owners  of  adjacent  land,  might  by  acts  of  commission  or  omis- 
sion on  their  land  somewhat  lessen  to  travelers  using  the  high- 
way the  dangers  incident  to  the  use  of  the  grade  crossing  as 
authorized,  and  that  these  acts  might  involve  so  little  trouble 
that  many  men  would  say  the  landowners  ought  to  do  this  much 
for  those  exposed  to  the  necessary  dangers  of  the  highway.    Con- 
ceding this,  it  does  not  follow  that  the  traveler  in  the  highway 
has  any  legal  right  to  the  performance  of  such  a  duty  by  the 
landowner;  and  it  can  make  no  difference  in  the  nature  of  such 
a  duty  that  the  railroad  company  and  the  traveler  use  the  high- 
way at  the  grade  crossing  at  the  same  time,  assuming  the  duty 
imposed  by  law  upon  each  of  exercising  ordinary  care  in  the 
use  of  the  highway  under  such  circumstances.    'In  the  present 
case  the  defendants  in  driving  their  ears  over  the  grade  crossing 
were  in  the  lawful  use  of  a  public  highway,  but  they  were  under 
a  legal  duty  to  Mr.  Cowles,  as  well  as  to  every  traveler  in  the 
use  of  the  same  highway,  to  exercise  ordinary  care  in  the  opera- 
tion of  their  cars,  and  the  nature  and  degree  of  the  care  was 
affected  by  all  the  circumstances  of  the  case,  including  the  nature 
of  the  approaches  and  the   fact  that  the  land  adjacent  to  the 
highway  on  one  side  was  covered  with  trees  and  bushes  for  a 
distance  of  500  feet  from  the  crossing,  including  40  feet  of  land 
owned  by  the  defendant's  within  its  location  or  right  of  way,  so 
that  an  approaching  traveler  could  not  upon  that  side  of  the 
highway  see  the  defendants*  tracks  or  a  train  upon  them  until 
he  came  within  a  few  feet  of  the  crossing,  and  Mr.  Cowles  owed 
a  like  duty  of  ordinary  care  to  the  defendants.     It  was  within 
the  province  of  a  trial  judge  to  determine  whether  the  defend- 
ants exercised  ordinary  care  in  the  operation  of  their  cars  in 
view  of  these  circumstances,  especially  of  the  circumstance  that 
Mr.  Cowles  in  approaching  the  crossing,  in  order  to  ascertain 
whedier  a  train  was  in  fact  approaching,  was  confined  to  the 
sense  of  hearing,  and  could  not  have  used  that  of  si^ht  to  any 
material  advantage  if  he  had  been  so  inclined.    To  this  extent — 
that  is,  as  affecting  the  nature  and  degree  of  care  required  of  the 
defendant  in  the  operation  of  its  cars — and  to  this  extent  only, 
could  the  existence  of  trees  upon  the  land    of  the    defendants 
support  a  conclusion  of  actionable  negligence  in  this  case.     We 
think  that   the   mere  neglect  to  cut  down  such   trees,   whether 
causeless  or  not,  whether  they  could  be  cut  down  with  slight 
trouble  and  expense  or  not,  is  not,  in  the  absence  of  any  statute 
requiring  railroad  comp^inies  to  keep  their  right  of  way  free  from 
unnecessary  obstructions  to  a  view  of  their  tracks  and  trains  by- 
persons  using  an  adjacent  highway,  in  itself  actionable  negligence. 
The  duty  of  a  railroad  company  and  a  traveler  in  respect  to  each 
other,  when  both  are  in  the  exercise  of  a  lawful  right  to  the  u&e 
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of  a  public  highway,  to  exercise  ordinary  care  in  that  use,  is 
a  mutual  legal  duty  by  force  of  the  common  law  in  connection 
with  any  modifying  statute  that  may  exist.  No  such  relative 
mutual  duty  can  arise  between  a  traveler  in  the  lawful  use  of  a 
highway  and  a  railroad  company  in  the  lawful  use  and  occupation 
of  its  adjacent  land.  Any  duty  to  use  such  land  for  the  benefit 
of  the  traveler  would  be  one  resting  on  the  railroad  company 
as  an  absolute  duty  not  involving  a  reciprocal  duty  from  the 
traveler,  and  such  absolute  duty  does  not  exist  by  force  of  the 
common  law. 

Any  duty  (not  relative  and  mutual  but  absolute)  of  a  railroad 
company  as  an  agent  of  the  state  charged  with  the  maintenance 
of  a  railroad  highway  to  restrict  the  lawful  use  of  its  land  within 
the  limits  of  its  location  or  right  of  way  in  any  specific  manner 
or  by  the  use  of  ordinary  care,  so  as  to  minimize  the  dangers 
necessarily  incident  to  the  use  by  the  traveling  public  of  an  ad- 
jacent highway,  is  not  a  legal  duty  unless  made  so  by  statute. 
The  view  of  the  trial  court  that  the  neglect  of  the  defendants  to 
cut  down  the  trees  and  bushes  upon  their  land  which  obstructed 
a  view  of  their  tracks  from  travelers  passing  on  the  highway  was 
in  itself  a  violation  of  the  defendants'  legal  duty,  and  therefore 
constituted  actionable  negligence,  finds  support  in  some  author- 
ities. C.  &  E.  I.  R.  R.  Co.  V.  Tilton,  26  111.  App.  362,  366 ;  T. 
H.  &•  P.  R.  R.  Co.  V.  Barr,  31  III.  App.  57,  60;  2  Thompson  on 
Negligence,  §§  1507,  1508.  The  contrary  view  finds  support  in 
Cordell  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  119,  26  Am. 
Rep.  550;  Nashville  C.  &  St.  L.  R.  R.  Co.  v,  Witherspoon,  112 
Tenn.  128,  78  S.  W.  1052;  A.  T.  &  S.  F.  R.  R.  Co.  v,  Hawkins, 
42  Kan.  355,  22  Pac.  322;  C,  R.  I.  &  P.  Ry.  Co.  v.  Hinds,  56 
Kan.  758,  44  Pac.  993;  Shearman  &  Redfield  on  Negligence, 
§  478;  Baldwin  on  American  Railroad  Law,  p.  402.  We  have 
never  before  had  occasion  to  discuss  this  question,  and  must 
therefore  treat  it  as  an  open  one.  For  the  reasons  above  sug- 
gested, we  are  satisfied  that,  while  trees  growing  upon  land  ad- 
jacent to  the  highway,  including  land  owned  by  the  railroad 
company,  which  substantially  obstruct  the  view  of  a  traveler 
approaching  the  grade  crossing,  is  clearly  one  of  the  circum- 
stances, to  be  considered  in  determining  whether  the  railroad  com- 
pany exercised  ordinary  care  in  the  operation  of  its  cars  at  a 
particular  time,  yet  the  mere  neglect  of  the  company  to  cut  down 
trees  on  its  ow-n  land  although  proper  to  be  considered  with  all 
the  surrounding  circumstances  affecting  the  care  required  at  that 
time  is  not  in  itself  a  violation  of  any  legal  duty  the  company 
owes  to  a  passing  traveler  (unless  so  made  by  statute),  and  is 
not  therefore  in  the  absence  of  any  other  negligence  a  neglect 
which  constitutes  actionable  negligence. 

We  need  not  now  discuss  the  range  of  possible  circumstances 
proper  to  be  considered  in  determining  the  use  of  ordinary  care 
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by  a  railroad  company  in  operating  its  cars  at  a  grade  crossing 
in  any  instance ;  nor  the  possible  precautionary  measures  at  cross- 
ings of  peculiar  and  exceptional  danger  such  ordinary  care  may 
require.  In  this  case,  the  finding  of  the  court  shows  that  the 
defendants  did  exercise  ordinary  care  in  the  operation  of  their 
cars  in  view  of  the  character  of  the  crossing  as  it  existed  at 
the  time  of  the  accident,  and  the  court  also  finds  that  the  de- 
fendants had,  without  cause  of  necessity,  permitted  trees  to  grow 
upon  their  land  within  their  right  of  way  for  a  distance  of  some 
50  feet  from  the  crossing,  which  for  that  distance  obstructed  the 
plaintiff's  view  of  an  approaching  train  until  he  came  within  some 
10  feet  of  the  railroad  tracks.  It  seems  to  us  that  this  fact,  the 
defendants  being  found  guilty  of  no  other  negligence,  does  not 
constitute  actionable  negligence,  and  therefore,  upon  the  facts 
found,  the  trial  court  should  have  assessed  nominal  damages. 

There  is  error.  The  judgment  of  the  superior  court  is  set 
aside,  and  the  cause  remanded  for  the  assessment  of  nominal 
damages.    The  other  Judges  concurred. 


Wot,F  7/.  Grand  Rapids,  H.  &  C.  Ry.  et  al. 
(Supreme  Court  of  Michigan,  July  1,  1907.) 
[112  N.  W.  Rep.  732.] 

Carriers — ^Loss  of  Baggage — Actions — Evidence. — In  an  action 
against  a  carrier  for  loss  of  baggage,  the  testimony  of  its  transfer 
agent,  to  whom  plaintiff  delivered  it  at  his  house  that  he  delivered 
the  same  at  its  (the  carrier"s)  freight  depot,  is  sufficient  proof  that 
the  baggage  came  into  the  custody  of  the  carrier. 

Same — Checking  Baggage — ^Authority  of  Agent. — Where  transfer 
agent  with  authority  to  check  baggage  checked  the  baggage  of  one 
who  subsequently  purchased  a  ticket,  the  fact  that  the  agent  violated 
his  instructions  not  to  check  baggage  for  a  person  unless  he  produced 

a  ticket  was  immaterial  on  the  issue  of  the  liability  of  the  carrier 

for  loss  of  the  baggage. 
Same — Liability  of  the  Carrier.* — A  carrier  is  liable  for  the  loss 

of  a  passenger's  baggage,  unless  the  same  was  lost  by  an  act  of  God 

or  the  public  enemy. 
SamOk — The  liability  of  a  carrier  for  the  loss  of  a  passenger's  bag- 


*Sce  foot-notes  appended  to  Sperry  v.  Consolidated  Ry  Co. 
(Conn.),  23  R.  R-  R-  499,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  499;  foot- 
notes appended  to  Chesapeake  &  O.  Ry.  Co.  v.  Beasley  (Va.),  23  R. 
R.  R.  168.  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 
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gage  is  not  changed  because  the  passenger  bringing  suit  for  the  los? 
declared  in  case  instead  of  assumpsit. 

Same. — An  interurban  railway  company  operating  a  railroad  from 
G.  to  H.,  and  a  company  operating  a  line  of  boats  from  H.  to  C, 
advertised  that  they  had  formed  a  line  from  G.  to  C.  They  had  a 
common  agent,  who  sold  through  passenger  tickets  and  another  com- 
mon agent  who  checked  baggage  through.  Held  to  support  a  finding 
that  they  had  entered  into  an  arrangement  for  carrying  passeng^ers 
and  baggage  from  G.  to  C,  rendering  them  jointly  liable  for  the  loss 
of  a  passenger's  baggage. 

Error  to  Superior  Court  of  Grand  Rapids ;  William  J.  Stuart, 
Judge. 

Action  by  David  Wolf  against  the  Grand  Rapids,  Holland  & 
Chicago  Railway  and  another.  There  was  a  judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Argued  before  Carpenter,  Grant,  Blair,  Montgomery,  and 

OSTRANDER,  JJ. 

G.  A.  Wolf,  for  appellants. 

Diekenia  &  Kollen,  for  appellee  railway. 

Gratpt  Newell,  for  appellee  transportation  company. 

Carpenter,  J.  The  defendant  railway  cornpany  operates  an 
interurban  railway  from  Grand  Rapids  to  Holland,  and  the  de- 
fendant transportation  company  operates  a  line  of  boats  from 
Holland  to  Chicago.  In  the  summer  of  1906  these  two  defend- 
ants made  an  arrangement  by  which  passengers  and  their  baggage 
were  carried  from  Grand  Rapids  to  Chicago;  being  carried  by 
the  railway  company  to  Holland  and  by  the  transportation  com- 
pany from  that  point  to  Chicago.  They  advertised  this  route 
as  the  "Grand  Rapids  Chicago  line.  Fare  two  dollars.  Baggage 
checked  through."  July  27,  1906,  plaintiff,  his  wife,  and  two 
children  took  this  trip.  He  bought  through  tickets  for  the  four. 
Before  buying  them,  a  transfer  agent  came  to  his  residence  and 
checked  his  baggage  through  to  their  destination.  This  baggage 
was  never  delivered,  and,  though  plaintiff  made  repeated  de- 
mands, no  explanation  was  ever  afforded  him.  He  brought  this 
suit,  and  recovered  a  verdict  and  judgment  against  both  de- 
fendants. 

We  are  asked  to  reverse  this  judgment  upon  several  grounds, 
all  of  which  relate  to  the  proposition  that  the  trial  court  should 
have  directed  a  verdict  in  defendants'  favor. 

First.  It  is  contended  that  there  is  no  testimony  tending  to 
prove  that  the  baggage  ever  came  into  the  custody  of  either  of 
the  defendants.  This  contention  we  answer  by  saying  that  there 
is  such  testimony.  That  testimony  was  given  by  the  transfer 
agent.     He  testifies:     "These  trunks  I  delivered  at  the  freight 
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depot  before  6  o'clock.     If  I  remember  right,  this  trunk  was 
delivered  at  the  freight  depot  before  6  o'clock." 

Second.  It  is  contended  that  the  transfer  agent  had  no  au- 
thority to  check  the  trunks,  because  at  the  time  he  checked  them 
plaintiff  had  not  yet  procured  his  tickets.  The  testimony  shows 
that  the  transfer  agent  had  authority  to  check  the  trunks  over 
defendants'  lines  from  Grand  Rapids  to  Chicago.  It  is  true  he 
was  instructed  not  to  check  baggage  unless  the  party  desiring 
to  have  it  checked  produced  a  ticket;  but  this  was  only  an  in- 
struction. It  was  not  a  limitation  of  his  authority.  If  plaintiff 
had  not  subsequently  purchased  hi§  tickets,  a  very  different  case 
would  be  presented.  But  in  this  case  plaintiff  did  purchase  his 
tickets,  and  did  thereby  entitle  himself  to  all  the  rights  of  a  pas- 
senger, one  of  which  was  to  have  his  baggage  checked.  The 
fact  that  the  transfer  agent  disregarded  his  instructions  was  an 
entirely  immaterial  circumstance;  for  plaintiff  to  have  insisted 
upon  the  baggage  being  rechecked  after  he  had  purchased  the 
tickets — and  this  was  his  right  and  duty  according  to  defendants' 
contention — would  have  been  an  act  of  sheer  folly.  By  pur- 
chasing the  tickets  plaintiff  fully  corrected  the  consequences  of 
the  mistake  of  the  transfer  agent. 

Third.  It  is  contended  that  there  can  be  no  recovery  in  this 
case,  because  plaintiff,  having  commenced  his  action  in  case  in- 
stead of  assumpsit,  was  bound  to  establish  negligence,  and  there 
was  no  evidence  of  negligence.  Defendants'  liability  in  this  case 
was  that  of  common  carriers  of  goods ;  that  is,  they  were  liable 
unless  the  goods  were  lost  by  the  act  of  God  or  the  public  enemy. 
See  6  Cyc.  662;  3  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  546. 
They  do  not  claim  that  the  loss  came  within  either  of  these  ex- 
ceptions. Their  liability  was  in  no  way  changed  because  plaintiff 
elected  to  declare  in  case,  instead  of  assumpsit.  1  Hutchinson  on 
Carriers  (3d  Ed.)  §  204;  Dyke  v.  Railroad,  45  N.  Y.  113,  6  Am. 
Rep.  43. 

Fourth.  It  is  contended  that  there  was  no  evidence  of  such  a 
relation  between  the  two  defendants  as  to  make  them  jointly 
liable.  The  evidence  proves  that  the  two  defendants  had. entered 
into  an  arrangement  for  carrying  passengers  and  their  baggae:e 
from  Grand  Rapids  to  Chicago.  They  advertised  to  the  public 
that  they  had  formed  a  Grand  Rapids  Chicago  line.  They  had 
a  common  agent  who  sold  tickets  and  another  common  agent 
who  checked  baggage.  Their  common  agent  sold  plaintiff  his 
tickets  and  checked  his  baggage.  From  these  circumstances  the 
jury  were  warranted  in  inferring  that  in  the  carryins:  of  pas- 
sengers and  their  baggage  from  Grand  Rapids  to  Chicago  the 
defendants  were  partners,  and  therefore  jointly  liable  to  plaintiff. 
Sun  Insurance  Co.  v.  Kountz  Line,  122  U.  S.  383,  7  Sup.  Ct. 
1278,  30  L.  Ed.  1137;  Block  v.  Railroad,  139  Mass.  308,  1  N. 
E.  348;  Wyman  v.  C.  &  A.  Ry.  Co.,  4  Mo.  App.  35;  6  Am.  & 
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Eng.  Exicyc.  of  Law,  654,  655.  This  case  is  easily  distinguished 
from  Delriot  Ry.  v.  McKenzie,  43  Mich.  609,  5  N.  W.  1031, 
and  Rickerson  Co.  v.  Railroad  Co.,  67  Mich.  110,  34  X.  W.  269, 
and  from  other  cases  relied  on  by  defendants.  In  those  cases 
it  was  held  that  a  railroad  comi^any  receiving  goods  for  a  desti- 
nation beyond  the  limits  of  its  own  line  discharged  its  obligation 
when  delivery  was  made  to  the  connecting  carrier.  There  the 
transportation  companies  did  not,  as  in  the  case  at  bar,  hold  them- 
selves out  as  united  in  a  joint  enterprise. 

The  judgment  is  affirmed. 


Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  z/.  Hartford  City. 

(Supreme  Court  of  Indiana,  Nov.  26,  1907.) 
[83  N.  E.  Rep.  787.] 


Injunction— Public  Officers — Police  Power — Scope.— Though  courts 
will  arrest  an  unreasonable  exercise  of  the  police  power,  where  there 
is  an  attempt  thereby  to  lay  a  burden  on  a  subject  in  the  enjoyment 
of  his  property,  the  courts  recognize  that  there  is  authority  within 
the  field  of  legislative  discretion  wherein  the  law  making  power  is 
absolute. 

Railroads — Municipal  Regulation — Ordinances— Validity — Reason- 
ableness.— Where  a  municipal  ordinance  requiring  a  railway  company 
to  maintain  electric  lights  where  its  tracks  intersect  streets  does  not 
fix  the  height  of  the  lights,  so  that  it  will  be  a  sufficient  com- 
pliance if  the  lights  are  located  at  such  a  height  that  an  engineer  run- 
ning a  train  over  the  streets  will  not  be  required  to  look  directly  to- 
ward them,  the  ordinance  is  not  invalid  on  the  ground  that  it  impairs 
the  efficiency  of  headlights  on  locomotives. 

Commerce — Interstate  Commerce — Local  Regulations — Validity.*— 
Where  a  railroad  was  built  by  the  authority  of  the  state,  the  com- 
pany, whether  an  interstate  carrier  or  otherwise,  must,  so  long  as 
Congress  does  not  interfere,  submit  to  reasonable  local  regulations 
in  the  use  of  its  property,  and  a  municipal  ordinance  requiring  it  to 

♦For  the  authorities  in  this  series  on  the  subject  of  state  regulation 
of  interstate  commerce,  see  foot-iTotes  appended  to  The  People  v. 
Miller  (U.  S.),  24  R.  R.  R.  280,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  280; 
McNeill  V.  Southern  Ry.  Co.  (U.  S.),  24  R.  R.  R.  285.  47  Am.  &  Eng*  R- 
Cas.,  N.  S.,  285;  foot-notes  appended  to  Skipper  v.  Seaboard  Air  Line 
Ry.  (S.  Car.),  24  R.  R.  R.  307,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  307;  foot- 
notes appended  to  State  v.  Thompson  (Ore.),  24  R.  R.  R.  150,  47  Am. 
&  Eng.  R.  Cas.,  N.  S.,  150;  Houston  &  Texas  Cent.  R.  Co.  v.  Mayes 
(U.  S.),  24  R.  R.  R.  50,  47  Am  &  Eng.  R.  Cas.,  N.  S.,  50;  foot; 
notes  appended  to  Harrill  Bros.  v.  Southern  Ry.  (N.  Car.),  23  R.  R- 
R.  427,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  427. 
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maintain  electric  lights  where  its  tracks  intersect  streets  is  not  in- 
valid as  an  interference  with  interstate  commerce. 

Municipal  Corporations — Ordinances — Validity — ^Judicial  Review. — 
Though  the  courts  are  open  to  one  to  challenge  the  validity  of  a  mu- 
nipipal  ordinance  adopted  as  an  attempted  exercise  of  the  police 
power,  yet  he  it  not  entitled  to  a  judicial  hearing  on  the  question 
whether  the  ordinance  should  have  been  passed. 

Eminent  Domain — ^Taking  of  Property  without  Just  Compensa- 
tion— ^Mmucipal  Ordinances.t — A  municipal  ordinance  requiring  a 
railroad  to  maintain  electric  lights  where  its  tracks  intersect  streets 
is  not  invalid  as  a  taking  of  property  without  compensation,  though 
it  lays  some  expense  and  inconvenience  on  the  company;  the  regu- 
lation being  a  just  exercise  of  the  police  power. 

Railroads — Municipal  Regulation — Ordinances — Validity. — A  mu- 
nicipal ordinance  requiring  a  railroad  company  to  maintain  electric 
lights  where  its  tracks  intersect  streets,  adopted  pursuant  to  Burns' 
Ann.  St.  1901,  §  5173,  empowering  councils  to  provide  by  ordinance 
that  railroad  companies  shall  maintain  lights  where  the  tracks  cross 
streets  and  to  provide  what  kind  of  lights  the  companies  shall  main- 
tain, is  not  invalid  on  the  ground  that  the  municipality  requires  that 
the  lighting  shall  be  done  by  electricity,  nor  because  it  requires  the 
lights  to  be  burning  for  five  minutes  before  the  arrival  of  trains. 

Statutes — General  and  Special  Laws — Creation  of  Corporations. — 
Bums*  Ann.  St.  1901,  §  5173,  empowering  the  councils  of  cities  not 
working  under  a  special  charter  to  adopt  an  ordinance  requiring  rail- 
roads to  maintain  lights  at  points  where  the  tracks  cross  streets,  does 
not  create  a  difference  in  the  extent  of  the  lawmaking  power  granted 
to  diflFerent  municipalities,  so  as  to  come  within  Const,  art.  11,  § 
13,  prohibiting  the  creation  of  corporations  by  special  act. 

Railroads — Municipal  Regulation — Ordinances — Validity — Definite- 
Ji^M— Lights  at  Crossings. — A  municipal  ordinance  requiring  a  rail- 
road company  to  maintain  electric  lights  at  points  where  its  tracks 
cross  streets  of  sufficient  power  to  light  the  entire  crossing,  "but  not 
to  exceed  the  power  of  the  electric  lights  used  by  the  city,"  is  not 
invalid  because  of  the  quoted  phrase  which  merely  keeps  the  ordi- 
nance from  calling  on  the  company  to  do  more  than  Burns'  Ann. 
St.  1901,  §  5173,  authorizing  lights  at  street  crossings,  requires. 

Same. — A  municipal  ordinance  requiring  a  railroad  company  to 
maintain  electric  lights  where  its  tracks  cross  streets  of  sufficient 
power  to  light  the  entire  crossing,  not  to  exceed  the  power  of  elec- 
tee lights  used  by  the  city,  and  to  keep  the  lights  burning  for  five 
TOinutcs  before  the  arrival  of  each  train,  at  all  times  at  night  when 
there  is  no  moon,  etc.,  is  not  so  indefinite  as  to  be  invalid,  but  re- 
<loires  a  light  of  sufficient  power,  not  exceeding  that  used  by  the  city, 

tSee  generally  foot-notes  appended  to  Stone  &  Co.  v.  Atlantic 
^oast  Line  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  &  Hlng.  B.. 
Cas.,  N.  S,  420. 
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to  enable  a  traveler,  of  good  eyesight,  in  the  nighttime,  to  perceive, 
before  going  upon  the  crossing,  the  tracks  at  the  point  of  intersec- 
tion and  the  character  of  the  way  across  the  same. 

Same. — Under  Burns'  Ann.  St.  1901,  §  5173,  authorizing  cities  to 
adopt  an  ordinance  requiring  railroads  running  through  cities  to 
maintain  lights  at  the  points  where  the  tracks  cross  streets,  and 
declaring  that  cities  may  "provide  what  kind  of  lights"  shall  be  main- 
tained, a  municipality  may  adopt  an  ordinancte  requiring  a  railroad 
to  maintain  a  light  at  a  street  intersection. 

Appeal  from  Circuit  Court,  Grant  County ;  H.  J.  Paulus,  Judge. 

The  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany was  convicted  of  violating  an  ordinance  of  the  city  of  Hart- 
ford City,  and  appeals.    Affirmed. 

G.  B.  Ross,  for  appellant. 
L,  F.  Sprague,  for  appellee. 

GiLLETT,  J.  Action  by  appellee  against  appellant  for  the  vio- 
lation of  a  city  ordinance.  The  charge  is  that  the  defendant 
violated  said  ordinance  "by  then  and  there  unlawfully  failing, 
neglecting,  and  refusing,  while  operating  said  railway  as  afore- 
said, to  keep  and  maintain  an  electric  light  at  a  point  where  said 
tracks  cross  Walnut  street,  in  said  city,  of  sufficient  power  to 
light  the  entire  of  said  Walnut  Street  Crossing,  but  not  to  exceed 
the  power  of  the  electric  lights  in  use  in  said  city."  The  ordi- 
nance requires  that  the  company  shall  keep  and  maintain  electric 
lights  at  certain  points,  where  its  tracks  intersect  streets  in  said 
city,  of  sufficient  power  to  light  "the  entire  of  said  crossings," 
but  not  to  exceed  the  power  of  the  electric  lights  used  in  said 
city,  and  also  to  keep  said  lights  supplied  with  a  sufficient  amount 
of  electric  current,  and  burning  for  five  minutes  before  the  ar- 
rival of  each  and  every  engine  and  train  of  cars  at  said  crossing, 
and  until  after  such  engine  and  train  of  cars  has  departed,  at  all 
times  in  the  nighttime  when  there  is  no  moon,  or  the  moon  is 
obscured.  Appellant  answered  in  seven  paragraphs.  Demurrers 
were  sustained  to  the  last  four  of  said  paragraphs.  The  fourth 
paragraph  challenged,  in  general  terms,  the  reasonableness  of  said 
ordinance.  The  fifth  paragraph  alleged  that  defendant  was  a 
large  taxpayer  in  said  city,  and  further  alleged  that  said  lights 
would  be  of  no  benefit  to  it,  but  for  the  exclusive  use  and  benefit 
of  those  using  said  streets.  The  paragraph  concluded  with  a 
charge  that  the  requirement  of  the  ordinance  amounted  to  a 
taking  of  defendant's  property  without  just  .compensation  and 
without  due  process  of  law,  cpntrary  to  the  Constitution  of  the 
United  States.  The  sixth  paragraph  set  up  the  fact  that  defend- 
ant is  a  railroad  company,  organized  and  existing  under  the 
laws  of  Illinois,  Indiana,  Ohio,  Pennsylvania,  and  West  Virginia, 
and  as  such  is  a  common  carrier  of  freight  and  passengers  be- 
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tween  the  states,  and  is  also  engaged  in  transporting  United  States 
mails;  that  it  is  necessary  that  all  of  defendant's  locomotives 
drawing  trains  in  carrying  on  said  business  should  be  equipped 
with  a  headlight  to  enable  the  engineman  and  fireman  properly 
to  perform  their  duties,  and  that  the  existence  of  an  electric 
light  at  said  street  crossing  would  impair  the  efficiency  of  said 
headlights,  and  obscure  and  diminish,  and  in  effect  destroy,  the 
light  therefrom,  and  prevent  the  engineman  and  fireman  from 
performing  their  duties,  thus  endangering  defendant's  trains,  and 
the  passengers  and  freight  carried  thereon.  It  was  further  al- 
lied that  an  electric  light  would  prevent  persons  using  said 
crossing  from  seeing  the  light  upon  approaching  locomotives,  and 
would  hinder  and  prevent  defendant's  servants  operating  said 
trains  from  seeing  persons  and  objects  along  its  tracks,  thus  in- 
creasing the  danger  to  those  using  said  street  and  incapacitating 
defendant  from  the  performance  of  its  duties  as  a  carrier  of  in- 
terstate commerce  and  United  States  mails.  The  seventh  par- 
agraph challenges  the  constitutional  validity  of  said  ordinance  as 
a  taking  of  property  without  just  compensation  and  without  due 
process  of  law;  and  it  contains  the  averment  of  fact  that  said 
ordinance  was  passed  without  affording  appellant  an  opportu- 
nity to  be  heard  relative  thereto.  The  court  found  the  facts 
specially,  and  filed  conclusions  of  law  thereon,  which  were  ad- 
verse to  appellant.  A  judgment  against  it  followed,  and  from 
said  judgment  this  appeal  is  prosecuted. 

The  constitutional  objections  which  appellant's  counsel  urge 
to  the  ordinance  are,  for  the  most  part,  indicated  by  the  last 
four  paragraphs  of  answer.  It  appears  to  us  that  these  questions 
are  pretty  well  solved  by  the  consideration  of  whether  the  ordi- 
nance is  so  far  reasonable,  as  an  attempted  exercise  of  the  police 
power,  that  the  court  should,  under  the  grant  of  authority  found 
mthe  statute  then  in  force  (section  5173,  Bums'  Ann.  St.  1901), 
defer  to  the  determination  of  the  local  legislative  authority  as  to 
the  expediency  to  its  requirement.  It  is  true  that  the  courts  will 
arrest  an  arbitrary  or  plainly  unreasonable  exercise  of  the  nolice 
power,  where  there  has  been  an  attempt  thereby  to  lay  a  burden 
upon  a  subject  in  the  use  or  enjoyment  of  his  property,  yet, 
notwithstanding  this,  the  courts  recognize  that,  as  respects  the 
police  power,  there  is  a  broad  authority  within  the  field  of  legis- 
lative discretion,  wherein,  as  respects  what  is  good  and  expedient, 
the  lawmaking  power  is  absolutely  the  master  of  its  own  discre- 
tion. The  ordinance  in  question  does  not  fix  the  height  of  the 
electric  light,  and  appellant  would  be  within  the  requirements  of 
the  ordinance  if  the  light  were  located  at  such  a  height  that  the 
engineer  would  not  be  required  to  look  directly  toward  it.  This 
heing  so,  we  are  of  opinion,  notwithstanding  the  broad  allega- 
tions of  the  sixth  paragraph  of  the  answer,  that  the  court  knows 
enough  of  electric  lighting  to  affirm  that,  at  the  most,  there  would 
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only  be  presented  a  question  of  expediency,  relative  to  what  it 
would  be  wise  to  do  in  the  premises,  and  the  mere  fact  that  we 
might  be  of  opinion  that  the  ordinance  was  in  some  measure  un- 
suited  to  the  attainment  of  its  ostensible  end  would  not  justify 
us  in  striking  it  down.  It  must  be  presumed  that  the  purpose  of 
the  requirement  in  question  is  to  add  to  the  security  of  life  and 
limb,  and  the  possibility  of  a  traveler  upon  the  street  passing  un- 
wittingly into  danger  at  the  crossing,  particularly  if  in  a  convey- 
ance, without  real  opportunity  to  safeguard  himself  by  looking 
and  listening,  is  too  great  to  warrant  us  in  holding  that  the  light 
may  not  be  required,  even  if  its  effect  be  to  compel  the  engineer 
to  run  slowly  or  cautiously  in  approaching  it. 

Granting  that  the  ordinance  in  question  may  in  some  degree 
affect  interstate  commerce,  we  are  nevertheless  of  opinion  that, 
as  a  local  regulation  designed  to  protect  travelers  upon  the  street, 
it   was  competent    to    establish  the  same.      The  railroad    was 
built  by  the  authority  of  the  state,  and,  whether  an  interstate  car- 
rier or  otherwise,  the  company  must,  so  long  as  Congress  does 
not  interfere,  submit  to  reasonable  local  regulations  in  the  use  of 
its  property.    Any  other  holding  would  substitute  government  by 
a  board  of  directors  for  government  by  the  representatives  oi  the 
people.     It  was  said  in  Crutcher  v,  Kentucky,  141  U.  S.  47,  11 
Sup.  Ct.  851,  35  L.  Ed.  649,  that  it  is  "within  the  undoubted  prov- 
ince of  the  State  Legislature  to  make  regulations  with  regard  to 
the  speed  of  railroad  trains  in  the  neighborhood  of  cities  and 
towns,  with  regard  to  the  precautions  to  be  taken  in  the  approach 
of  such  trains  to  bridges,  tunnels,  deep  cuts,  and  sharp  curves; 
and  generally  with  regard  to  all  operations  in  which  the  lives  and 
health  of  people  may  be  endangered,  even  though  such  regulations 
affect   to   some   extent   the   operations   of   interstate   commerce- 
Such  regulations  are  eminently  local  in  their  character,  and,  in 
the  absence  of  congressional  regulations  over  the  same  subject, 
are   free   from  all  constitutional  objections  and  unquestionably 
valid."     In  Hennington  v.  Georgia,  163  U.  S.  299,  16  Sup.  Ct. 
1086,  41  L.  Ed.  166,  the  federal  Supreme  Court  upheld,  against 
an  interstate  railroad,  a  statute  of  tlie  state  of  Georgia  forbidding 
the  running  of  freight  trains  on  Sunday.     In  Lake  Shore,  etc., 
R.  Co.  V,  Ohio,  173  U.  S.  288,  19  Sup.  Ct.  465,  43  L.  Ed.  702, 
that  court  upheld  the  right  of  the  state  to  promote  the  conven- 
ience of  local  passengers  by  requiring  all  railroads  to  stop  three 
trains  a  day  (should  so  many  be  run)  at  all  cities  or  towns  in  the 
state  of  more  than  3,000  inhabitants.    In  that  case  the  court  said: 
"The  plaintiff  in  error  accepted  its  charter  subject  necessarily  to 
the  condition  that  it  would  conform  to  such  reasonable  regula- 
tions as  the  state  might  from  time  to  time  establish  that  were  not 
in  violation  of  the  supreme  law  of  the  land.     In  the  absence  of 
legislation  by  Congress,  it  would  be  going  very  far  to  hold  that 
such  an  enactment  a^  the  one  before  us  was  in  itself  a  regulation 
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of  interstate  commerce.  It  was  for  the  state  to  take  into  consid- 
eration all  the  circumstances  affecting  interstate  travel  within  its 
limits,  and,  as  far  as  possible,  make  such  regulations  as  were 
just  to  all  who  might  pass  over  the  road  in  question.  *  *  * 
Any  other  view  of  the  relations  between  the  state  and  the  corpo- 
ration created  by  it  would  mean  that  the  directors  of  the  corpo- 
ration could  manage  its  affairs  solely  with  reference  to  the  in- 
terest of  stockholders,  and  without  taking  into  consideration  the 
interests  of  the  general  public."  It  was  further  held  in  that  case 
that  the  statute  authorizing  railroad  companies  to  carry  United 
States  mails  did  not  prohibit  the  enactment  of  reasonable  police 
regulations  by  the  state.  See,  also,  Village  of  St.  Bernard  v. 
Railway  Company,  4  Ohio  S.  &  C.  P.  Dec.  371 ;  note  to  People  v. 
Chicago,  etc.,  R.  Co.,  as  reported  in  7  Am.  &  Eng.  Anno.  Cases,  1. 
Of  course,  the  courts  are  open  to  appellant  to  challenge  the  va- 
lidity of  the  ordinance  as  an  attempted  exercise  of  the  police 
power,  but,  as  the  act  was  one  of  a  legislative  character,  and  was 
not  judicial,  appellant  was  not  entitled  to  a  hearing  on  the  ques- 
tion whether  the  ordinance  should  be  passed.  The  ordinance  does 
not  amount  to  a  taking  of  property  without  just  compensation. 
The  regulation  being  a  just  exercise  of  the  police  power,  appel- 
lant must  submit  to  the  requirement,  even  though  it  lays  some 
expense  or  inconvenience  upon  it.  There  it  too  large  a  body  of 
legislative  regulations  of  this  character  which  have  received  ju- 
dicial sanction  by  the  highest  courts  to  make  the  proposition  a 
debatable  one.  The  mere  fact  that  the  General  Assembly  has  seen 
fit  to  give  the  common  council  the  power  to  prescribe  the  charac- 
ter of  the  light — with  resp.ect  to  its  being  electrical  or  otherwise 
—and  that  the  latter  body  has  required  that  the  lighting  shall  be 
done  by  electricity,  affords  no  sufficient  ground  for  an  overthrow 
of  the  ordinance.  As  was  said  in  Missouri,  etc.,  R.  Co.  v.  May, 
194  U.  S.  267,  24  Sup.  Ct.  638,  48  L.  Ed.  971 :  "Great  constitu- 
tional principles  must  be  administered  with  caution.  Some  play 
must  be  allowed  for  the  joints  of  the  machine,  and  it  must  be 
remembered  that  Legislatures  are  ultimate  guardians  of  the  lib- 
erties and  welfare  of  the  people  in  quite  as  large  a  degree  as  the 
courts."  Nor  does  it  appear  to  us  that  the  common  council  ex- 
ceeded its  authority  in  requiring  the  light  to  be  burning  for  five 
minutes  before  the  arrival  of  a  train.  Such  a  provision  as  to  the 
time  that  the  light  shall  be  burning  is  a  very  moderate  one,  and 
can  well  be  defended  on  the  ground  that  it  is  calculated  to  make 
it  more  certain  that  the  duty  will  be  performed. 

The  validity  of  the  statute  is  questioned,  in  that  it  purports 
to  be  a  grant  of  power  to  all  cities  not  operating  under  a  special 
charter.  We  may  grant  that  this  makes  the  siatute  special  in  its 
character,  but  from  this  it  does  not  follow  that  it  is  invalid.  As 
^ong  as  the  legislation  is  not  of  a  character  sufficiently  radical  to 
amount  to  the  creation  of  a  municipal  corporation,  withm  the 
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prohibition  of  section  13  of  article  11  of  the  state  Constitution, 
we  know  of  no  constitutional  provision,  federal  or  state,  which  is 
offended  by  a  mere  difference  in  the  extent  of  lawmaking  power 
which  is  granted  to  different  cities  or  .towns.  As  applied  to  the 
statute  in  question,  it  may  be  said  that  each  street  and  railroad  in- 
tersection presents  its  own  considerations  for  the  determination 
of  the  municipal  Legislature,  and  it  is  no  discrimination  that  such 
power  is  not  given  to  every  city,  or  that  every  such  intersection 
in   the   state  is   not  ordered  lighted. 

It  is  contended  by  appellant's  counsel  that  the  ordinance  is 
within  the  condemnation  of  Chicago,  etc.,  R.  Co.  t'.  Town  of 
Salem,  166  Ind.  71,  76  N.  E.  631,  because  of  the  provision  that 
the  power  shall  not  exceed  that  of  the  lights  used  by  the  city. 
In  that  case  there  was  no  standard  fixed,  except  the  shifting 
standard  of  the  lights  which  the  city  might  from  time  to  time 
use,  and  it  was  held  unreasonable  to  enforce  by  penalty  a  re- 
quirement that  would  compel  the  company  to  take  notice  of 
changes  dehors  the  ordinance.  Here  the  requirement  is  that  the 
light  shall  be  **of  sufficient  power  to  light  the  entire  of  said  Wal- 
nut street  crossing."  And  the  limitation  thereon  is  designed 
merely  to  keep  the  ordinance  from  calling  on  the  company  to  do 
more  than  the  statute  authorizes.  In  other  words,  if  such  limita- 
tion were  not  found  in  the  words  of  the  ordinance,  it  would  still 
be  subject  to  the  statute.  We  are  of  opinion  that  in  this  respect 
the  case  is  ruled  by  Chicago,  etc.,  R.  Co.  v.  City  of  Crawfords- 
ville,  164  Ind.  70,  72  N.  E.  1025.  The  ordinance  is  not  so  in- 
definite in  its  requirement  as  to  be  invalid.  Upon  the  hearing 
of  such  a  case,  it  would  be  the  duty  of  the  court  to  construe  the 
ordinance,  and  we  are  of  opinion  that  its  legal  effect  is  to  require 
a  light  of  sufficient  power  (not  exceeding  that  used  by  the  city)  to 
enable  a  traveler,  of  good  eyesight,  in  the  nighttime,  to  perceive, 
before  going  upon  the  crossing,  the  tracks  at  the  point  of  inter- 
section and  the  character  of  the  way  across  the  same.  While  it 
may  be  that  a  light  of  greater  power  than  this  might  be  required 
by  the  city,  yet,  as  a  matter  of  legal  construction,  any  uncertainty 
must  cut  down  the  operation  of  the  ordinance  until  it  be  brought  . 
within  the  limits  of  the  clear  requirements  of  the  provision,  and, 
when  so  construed,  it  must  be  said  that  the  standard  of  duty  is 
definite.  See  Chicago,  etc.,  R.  Co.  v.  City  of  Crawfordsville, 
supra. 

We  regard  the  complaint  as  sufficient.  The  statute  specifically 
authorizes  the  city  by  ordinance  or  resolution  to  "provide  what 
kind  of  lights  the  railroad  company  shall  maintain,"  and,  as  a 
proper  means  to  an  authorized  end,  we  are  of  opinion  that  it  was 
proper  for  the  common  council  to  direct  that  a  light  be  located 
at  the  street  intersection.  There  is  no  available  error  in  the  rec- 
ord. 

Judgement  affirmed. 
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CARDwEiri  V.  North  Carolina  R.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  27,  1907.) 

[59  S.  E.  Rep.  673.] 

Carriers — ^Carriase  of  Goods — ^Delay  in  Transportation — Statutory 
Provisions — Constitutionality.* — Revisal  1905,  §  2632,  which  provides 
that  the  party  aggrieved  may  recover  a  penalty  for  a  carrier's  unrea- 
sonable delay  in  transportating  goods,  is  constitutional,  as  a  valid 
exercise  of  the   police  power. 

Same— Parties— "Party  Aggrieved.**— Revisal  1905,  §  2632,  provides 
that  the  party  aggrieved  may  recover  a  penalty  for  a  carrier's  un- 
reasonable delay  in  transporting  goods.  Plaintiff  sold  goods  to  one 
at  a  distant  point,  delivered  them  to  the  carrier,  and  received  a  bill 
of  lading  therefor.  Delivery  at  the  buyer's  home  was  a  part  of  the 
contract  of  sale.  Held,  that  plaintiff,  and  not  the  consignee,  was  the 
"party  aggrieved"  by  the  unreasonable  delay,  since  the  plaintiff  is  the 
one  whose  legal  right  is  denied. 

Same — Evidence. — In  an  action  under  Revisal  1905,  §  2652,  it  is 
not  relevant  to  the  inquiry  whether  or  not  defendant  knew  the  facts 
which  gave  plaintiff  the  right  to  sue. 

Appeal  from  Superior  Court,  Alamance  County;  O.  H.  Allen, 
Judge. 

Action  by  one  Cardwell  against  the  North  Carolina  Railroad 
Company  for  the  value  of  goods  and  the  penalty  for  delay 
in  transportation.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Civil  action,  tried  on  appeal  from  the  court  of  a  justice  of  the 
peace.  There  was  evidence  tending  to  show  that  plaintiff  had 
sold  to  one  M.  J.  Blue  a  package  of  harness  worth  $24.50,  to  be 
delivered  at  Efland,  N.  C,  the  stipulation  as  to  delivery  at  Efland 
being  a  part  of  the  contract  of  sale.  The  plaintiff  had  same  shipped 
by  defendant  company  from  Burlington,  N.  C.  to  Efland, 
X.  C,  prepaying  the  freight  charges,  and  taking  a  bill  of  lading 
therefor  as  shipped  to  M.  J.  Blue;  that  defendant  failed  to 
transport  and  deliver  said  harness  within  ordinary  time  in  ac- 
cordance with  the  contract,  and  plaintiff,  having  made  good  the 
loss  to  the  purchaser,  M.  J.  Blue,  by  supplying  him  with  other 
harness,  filed  his  claim,  as  required  by  the  statute,  and  institute  I 
this  action  to  recover  for  the  loss  of  the  harness,  and  for  the 
penalty  for  wrongfully  failing  to  transport  freight,  allowed  by 
section  2632,  Revisal  1905.  Under  the  charge  of  the  court,  the^e 
was  verdict  for  plaintiff  for  the  value  of  the  goods  and  the  pen- 

♦See  foot-notes  appended  to  Stone  &  Co.  v.  Atlantic  Coast  Line  Ry. 
Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  &  Eng.  R.  Cas.,  N.  S-,  420. 
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alty,  judgment  on  the  verdict,  and  defendant  excepted  and  ap- 
pealed. 

Brooks  &  Thompson  and  IV.  H.  Carroll,  for  plaintiff. 
Kin^  &  Kimball  and  Parker  &  Parker,  for  defendant. 

Hoke.  J.  (after  stating  the  facts  as  above).    The  statute  l'.a> 
been  upheld  as  a  constitutional  enactment  in  Walker's  Case,  137 
X.  C.  163,  49  S.  E.  84,  Stone's  Case,  144  N.  C.  220,  56  S.  E. 
932,  and  other  decisions  of  like  import,  and  the  principle  upon 
which  it  rests  has  been  affirmed  in  Efland's  Case  (defendant's  ap- 
peal, at  Ihe  present  term)  59  S.  E.  355.    It  is  chiefly  urged  for 
error  by  appellant  that  plaintiff  is  not  the  "party  aggrieved"  un- 
der the  principle  announced  in  Stone's  Case,  supra,  in  that  it  was 
held :    "When  goods  are  delivered  to  a  common  carrier  for  iqin<- 
portation  and  bill  of  lading  issued,  the  title,  in  the  absence  of  any 
direction  or  agreement  to  the  contrary,  vests  in  the  consignee, 
who  is  alone  entitled  to  sue  as  the  'party  aggrieved'  for  the  pen- 
alty given  by  section  1467,  Revisal  1905."     This  is  undoubtedly 
a  correct  decision,  applying,  as  stated,  where  it  appears  that  goods 
are  shipped  and  bill  of  lading  taken  to  a  consignee  without  more. 
As  indicated  in  the  opinion,  however,  where  the  facts  show,  as  in 
this  case,  that  from  the  attendant  circumstances  or  the  terms  of 
the  agreement  some  person  other  than  the  consignee  is  the  one 
whose  legal  right  is  denied  and  who  is  alone  interested  in  having 
the  transportation  properly  made,  a  different  rule  obtains,  and  the 
case  conies  within  the  principle  of  Summer's  Case,   138  N.  C. 
295,  50  S.  E.  714.     In  that  opinion  it  was  said:    "In  giving  the 
penalty  to  the  party  aggrieved,  the  statute  simply  designates  the 
person  who  shall  have  the  right  to  sue,  and  restricts  it  to  him 
who,  by  contract,  has  acquired  the  right  to  demand  that  the  serv- 
ice be  rendered.     'The  party  aggrieved  is  the  one  whose  legal 
right  is  denied.'  "    Nor  is  it  a  valid  objection  to  this  recovery  that 
defendant  may  not  have  been  made  aware  of  the  facts  which 
gave  to  plaintiff  the  right  to  sue  as  the  "party  aggrieved"  under 
the  statute.     As  shown  in  case  of  Rollins  v.  Railroad   (at  the 
present  term)   59  S.  E.  671,  neither  the  issue  as  to  defendants 
actual  knowledge,  nor  the  evidence  tending  to  support  it,  are,  as 
a  general  rule,  relevant  to  the  inquiry.     In  the  absence  of  any 
counterclaim  or  offset  in  favor  of  defendant  against  the  person 
who  as  consignee  appears  to  be  the  "party  interested"  under  the 
contract,  if  the  case  is  tried  and  determined  in  accordance  with 
law,  and  in  a  way  to  protect  defendant  from  a  second  recovery, 
it  is  not  material  whether  the  real  party  in  interest  was  known  to 
defendant  or  not. 

We  are  of  opinion  that  the  authorities  referred  to  are  decisive 
against  the  defendant's  position,  and  we  find  no  error  in  the 
proceedings  below  that  gives  appellant  any  just  ground  of  com- 
plaint. 

No  error. 


Vol,  27  R  R  R— Vol.  50  Am  &  Eng  R  Cas,  N  S  91 


Illinois  Cent.  R.  Co.  v,  Jennings. 

(Supreme  Court  of  Illinois,  Oct.  23,  1907.) 

[82  N.   E.  Rep.  403.] 

Appeal — Objections  in  Intermediate  Court. — Where  the  trial  judge 
resigned  before  signing  the  bill  of  exceptions,  which  was  thereafter 
signed  by  one  of  his  associates,  and  not  his  successor,  and  the  record 
shows  that  this  irregularity  was  in  no  manner  presented  to  the  ap- 
pellate court,  a  motion  that  questions  arising  upon  the  bill  should 
not  be  considered  on  account  of  the  irregularity  in  signing  will  not 
be  entertained  on  appeal  to  the  Supreme  Court.' 

Carriers — Contributory  Negligence — Acts  by  Direction  of  Carrier's 
Employees.* — Plaintiff's  testimony  that  the  conductor  was  in  charge- 
of  the  train,  and  was  giving  orders  in  connection  therewith,  and  had 
authority  over  the  train,  and  went  with  plaintiff  to  the  engine,  does 
not  show  authority  on  the  part  of  the  conductor  to  waive  a  writterr 
contract  providing  that  plaintiff  "shall,  while  the  train  is  in  motion^ 
ride  in  the  caboose  attached  to  the  train  conveying  the  stock,"  since, 
to  prove  such  a  waiver,  it  rested  on  plaintiff  to  affirmatively  show 
that  it  was  within  the  apparent  scope  of  the  conductor's  authority 
to  waive  the  benefit  of  the  contract,  and  that  plaintiff  did  not  know  or 
have  reasonable  grounds  to  believe  that  the  conductor  was  exceeding^ 
his  authority. 

Same. — A  conductor  of  a  freight  train  do;^s  not,  by  virtue  of  his. 
employment,  have  authority,  either  real  or  apparent,  to  permit  pas- 
sengers upon  a  train  to  ride  upon  the  engine  under  any  ordinary  cir- 
cumstances. 

Appeal  from  Appellate  Court,  Fourth  District,  on  Appeal  from 
Circuit  Court,  Marion  County;  William  M.  Farmer,  Judge. 

Action  for  personal  injuries  by  Frank  E.  Jennings  against  the 
Illinois  Central  Railroad  Company.  From  a  judgment  of  the 
Appellate  Court,  affirming  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

]V.  W,  Barr,  R.  I.  Stephens,  and  F.  M.  Youn^blood  (/.  iif. 
Dickinson,  of  counsel),  for  appellant. 

C.  £.  Jennings,  Frank  F,  Noleman,  and  W,  F.  Btindy,  for  ap- 
pellee. 

*For  the  authorities  in  this  series  on  the  subject  of  the  authority 
of  the  carrier's  employees  to  waive  the  conditions  of  contract  for  ihe 
transportation  of  passengers,  see  foot-notes  appended  to  Bussey 
r.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  24  R.  R.  R.  460,  47  Am.  & 
Enjf.  R.  Cas..  N.  S.,  460;  foot-notes  appended  to  Illinois  Cent.  R.  Co^ 
V.  Jennings  (111.),  20  R.  R.  R.  15,  43  Am.  &  Eng.  R.  Cas.,  N-  b.,  15. 
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Scott,  J.  This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Fourth  District,  affirming  a  judgment  of  the  cir- 
cuit court  of  Marion  county,  recovered  by  the  appellee  against 
appellant  in  an  action  on  the  case  for  personal  injuries  sustained 
by  appellee  while  riding  on  one  of  appellant's  frieght  trains. 
After  the  trial  in  the  circuit  court,  and  before  the  bill  of  excep- 
tions was  signed,  the  circuit  judge  before  whom  the  case  was 
tried  resigned,  and  the  bill  of  exceptions  was  thereafter  signed 
by  one  of  his  associates,  and  not  by  his  successor ;  and  appellee 
urges  that  questions  which  arise  upon  the  bill  of  exceptions 
should  not,  for  that  reason,  be  considered.  This  matter  should 
have  been  presented  in  the  Appellate  Court,  by  a  motion  to  strike 
or  otherwise.  It  does  not  appear  by  the  abstract  that  this  course 
was  pursued,  and  for  that  reason  the  point  will  not  be  considered 
here. 

This  case  was  once  before  in  this  court,  and  was  disposed  of  at 
the  October  term,  1905.  The  opinion  then  rendered  is  found  in  217 
111.,  at  page  140,  75  N.  E.,  page  457.  Following  judgment  by 
this  court,  the  case  was  again  tried  in  the  circuit  court  upon  the 
same  pleadings,  and  the  evidence  upon  the  second  trial  in  that 
court  was  substantially  the  same  as  upon  the  first  trial,  except 
with  reference  to  one  rriatter,  which  will  hereinafter  be  dis- 
cussed. The  averments  of  the  pleadings  and  the  facts  as  shown 
by  the  evidence,  with  the  exception  just  noted,  may  be  ascer- 
tained by  reference  to  the  former  opinipn  of  this  court.  It 
is  therefore  unnecessary  to  restate  them  here.  Upon  the  last 
trial  in  the  circuit  court  each  party  offered  additional  evidence 
for  the  purpose  of  showing  to  the  jury  whether  the  conductor 
had  authority,  or  apparent  authority,  to  waive  and  modify  the 
contract  by  virtue  of  which  appellee  was  a  passenger  on  the  train, 
and  which  provided  that  he  "shall,  while  the  train  is  in  motion, 
ride  in  the  caboose  attached  to  the  train  conveying  the  stock." 
Appellant  offered  evidence,  which  was  not  disputed,  from  which 
it  appears  that  the  conductor  did  not,  in  fact,  as  between  him- 
self and  his  employer,  have  the  right  to  alter  this  contract  or  to 
waive  the  provision  just  quoted.  Appellee,  for  the  purpose  of 
showing  that  the  conductor  had  the  apparent  authority  to  permit 
or  direct  him  to  ride  upon  the  engine  notwithstanding  the  con- 
tract above  quoted,  testified  as  follows :  "He  was  at  the  time  con- 
ductor in  charge  of  the  train.  He  was  giving  orders  in  connection 
with  the  train.  I  went  with  him  to  the  engine.  I  went,  because 
he  commanded  me  to  go.  He  said  we  would  ride  on  the  engine 
to  Pana.  He  was  in  charge  of  the  train,  and  I  did  not  know  of 
anything  else  to  do.  He  had  authority  over  the  train."  At  the 
close  of  all  the  evidence  appellant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  in  its  favor,  and  the  denial  of  this 
motion  is  assigned  as  error. 

When  the  case  was  first  tried  the  court  took  from  the  jury  the 
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question  of  the  conductor's  authority,  or  apparent  authority,  to 
modify  or  change  the  contract,  by  instructing  the  jury  that,  if 
the  conductor  invited  or  requested  the  plaintiff  to  ride  on  the 
engine,  the  provision  of  the  contract  in  regard  to  riding  in  the 
caboose  while  the  train  was  in  motion  was  thereby  waived.   The 
instructions  to  that  effect  were  held  to  be  erroneous  by  this  court ; 
but  there  w^as  no  holding,  and  no  intimation  in  our  opinion,  as 
appellee  seems  to  think,  that  the  evidence  in  the  case  was  suffi- 
cient to  sustain  a  verdict  against  the  appellant,  had  it  been  re- 
turned by  the  jury  under  proper  instructions.     It  was  expressly 
pointed  out  that  "it  rested  upon  the  plaintiff  to  affirmatively  show 
that  it  w^as  within  the  apparent  scope  of  the  authority  of  the 
conductor  to  waive  the  benefit  of  the  contract,  and  that  he  [ap- 
pellee] did  not  know  or  have  reasonable  grounds  to  believe  that 
the  conductor  was  exceeding  his  authority."    Appellee's  contract 
expressly  obligated  him,  if  he  traveled  upon  the  train,  to  ride 
in  the  caboose.     Appellee's  testimony  to  the  effect  that  the  con- 
ductor was  in  charge  of  the  train,  and  was  giving  orders  in  con- 
nection with  the  train,  and  had  authority  over  the  train,  does 
not  tend  to  show  that  the  conductor  had  apparent  authority  to 
alter  the   written  contract,  or  waive  the  provision  thereof  by 
which  appellee  was  required  to  ride  in  the  caboose.     This  evi- 
dence of  the  appellee  tends  only  to  show  that  this  conductor  had 
the  same  apparent  authority  that  every  c(5nductor  has  upon  every 
train,  and,  if  it  could  be  said  that  it  tended  to  show  that  the 
conductor      has      the     right     to    alter    or     waive     the    provi- 
sions   of    the    written    contract,    then,    if    the     passenger     did 
not   know    whether    the    conductor    had     authority     to     waive 
or  alter    the   provisions    of    the    contract,    there    would    be    no 
practical  difference  in  the  situation  of  the  carrier  in  a  case  where 
the  conductor  did  not,  in  fact,  have  authority  to  alter  or  waive 
the  contract,  and  one  in  which  he  did  have  that  authority,  be- 
cause, in  every  instance  where  he  did  not  have  the  authority, 
indisputable  evidence  tending  to  show  that  he  had  apparent  au- 
thority of  that  character  could  be  introduced,  by  showing  that 
he  was  engaged  in  the  performance  of  the  ordinary  duties  of  a 
conductor,   which,   in  practice,  would  leave   the  carrier   in   the 
same  position  as  though  the  conductor,  in  fact,  had  the  power  to 
change  or  waive  the  contract. 

A  conductor  of  a  freight  train  does  not,  by  virtue  of  his  em- 
ployment, have  authority,  either  real  or  apparent,  to  permit  pas- 
sengers upon  a  train  to  ride  upon  the  ene;ine  under  anv  ordinary 
circumstances.  4  Elliott  on  Railroads,  §§  1580,  1632;  Thompson 
on  Negligence,  §  2943.  In  the  existence  of  an  emergency,  as 
where,  for  instance,  there  was  no  caboose  in  the  train,  the  rule 
might,  perhaps  be  otherwise.  The  language  in  Chicago  &  Alton 
Railroad  Co.  v.  Michie,  83  111.  427,  relied  upon  by  appellee,  was 
not  necessary  in  the  decision  of  that  case ;  and  the  court,  in  us- 
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ing  it,  evidently  did  not  have  in  mind  a  case  where  the  passenger 
was  bound  by  an  express  contract  to  ride  only  in  the  car  provided 
for  carrying  passengers.  There  is  no  proof  in  the  present  rec- 
ord which  tends  to  show  that  appellee  was  rightfully  upon  the 
engine,  and,  if  he  was  not  rightfully  there,  appellant  owed  him 
no  duty,  except  to  refrain  from  wantonly  or  willfully  injuring 
him.  The  jury  should  have  been  directed  to  return  a  verdict  for 
the  defendant. 

The  judgment  of  the  Appellate  Court  and  the  judgment  of  the 
circuit  court  will  be  reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

Farmer,  J-,  took  no  part  in  the  decision  of  this  case. 


Merryman  v.  Chicago  Great  Western  Ry.  Co. 

(Supreme  Court  of  Iowa,  Oct.  21,  1907.) 
[113   N.   W.    Rep.   357.] 

Carriers — Passengers — Duty  to  Light  Platforms.* —  Railroad  com- 
panies must  use  reasonable  and  ordinary  care  to  light  their  plat- 
forms so  that  passengers  may  enter  and  leave  trains  with  reasonable 
safety. 

Same — Questions  for  Jury. — In  an  action  against  a  railway  company 
for  injury  to  an  alighting  passenger,  the  question  whether  the  sta- 
tion and  platform  were  sufficiently  lighted  is  ordinarily  for  the  jury. 

Same — Duty  to  Provide  Step8.t — ^When  a  station  platform  is  so 
much  below  the  level  of  the  lower  steps  of  the  car  as  to  make  it  un- 
safe for  passengers  to  aljght  without  an  intermediate  stool  or  steps, 
the  carrier  must  provide  one,  but  need  not  assist  the  passengers  in 
silighting. 

Same — ^Alighting  at  Intermediate  Stations.t — Railway  stations  must 
be  reasonably  safe,  both  as  to  platform  and  light,  for  any  passenger 
who  may  see  fit  to  leave  the  train,  whether  the  passenger  has  reacned 
his  ticketed  destination  or  not. 

Same — ^Action    for    Personal     Injury — Evidence4 — In     an     action 

♦See  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Cruse  (Ky.)» 
21  R.  R.  R.  145,  44  &  Eng.  R.  Cas.,  N.  S.,  145. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  carrier  of  passengers  in  regard  to  the  safety  of  stations, 
platforms,  and  other  stopping  places,  sec  foot-notes  appended  to 
Crowe  V.  Michigan  Cent.  R.  Co.  (Mich.),  24  R.  R.  R.  191,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  191;  Mobile  L.  &  R.  Co.  v.  Walsh  (Ala.),  24  R. 
R.  R.  114,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  114;  Pincus  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car,),  24  R.  R.  R.  112,  47  Am  &  Eng  R.  Cas.,  N.  S., 
112;  foot-notes  appended  to  Farrell  v.  Great  Northern  Ry.  Co. 
(Minn.),  23  R.  R.  R.  408,  46  Am.  &  Eng.  R.  Cas..  N.  S.,  408. 

tSee  note,  19  R.  R.  R.  321,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  321. 
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against  a  railway  company  for  negligent  injury  to  an  alighting  pas- 
senger, the  company  cannot  show  that  some  of  the  passenger's  party 
alighted  without  accident. 

Appeal  from  District  Court,  Taylor  County;  H.  M.  Towner, 
Judge. 

Suit  to  recover  damages  for  a  personal  injury.    Judgment  for 
the  plaintiff,  from  which  the  defendant  appeals.     Affirmed. 

• 

Carr,  Hewitt,  Parker  &  Wright  and  W,  E.  Miller,  for  appel- 
lant. 
IVilliam  M.  Jackson  and  D.  W.  Higbee,  for  appellee. 

Sherwin,  J.   The  plaintiff  with  her  husband  and  their  neigh- 
bors held  tickets  for  passage  on  the  defendant's  road  from  Des 
Moines  to  Diagonal,   Iowa.     They  arranged  by   wire   to  have 
livery  conveyances  meet  them  at  Diagonal  to  carry  them  to  Clear- 
field, Iowa,  where  they  resided.     Knowlton  is  a  small  passenger 
station  on  defendant's  road  between  Des  Moines  and  Diagonal, 
and  distant  about  one  mile  from  the  latter  place.    There  were  no 
passengers  scheduled  to  get  off  at  Knowlton  the  night  in  ques- 
tion, and  no  passengers  got  on  the  train  there  that  night.    The 
train  stopped  at  Knowlton  according  to  custom,  and  soon  there- 
after some  member  of  plaintiff's  party  noticed  through  the  car 
window  that   the   liverymen   whom  they  expected  would  meet 
them  at  Diagonal  had  instead,  come  to  Knowlton,  and  were  wait* 
ing  there.    Plaintiff,  her  husband,  and  neighbors  immediately  pro- 
ceeded to  leave  the  train  at  Knowlton  without  notifying  any  of 
the  trainmen  of  their  purpose  so  to  do.     There  was  a  cinder 
platform  at  this  station,  and  in  stepping  from  the  lowest  car 
j^tep  to  the  platform  the  plaintiff  received  the  injury  for  which 
she  seeks  recovery.     She  alleges  in  her  petition  that  the  place 
where  passengers  were  invited  to  gtt  on  and  off  of  the  car  in 
which  she  had  been  riding  was  not  sufficiently  lighted;  that  the 
place  where  persons  were  required  to  enter  and  leave  the  said 
car  was  too  low  for  the  reasonable  safety  of  its  passengers ;  and 
that  the  defendant  and  its  employees  were  negligent  in  not  pro- 
viding a  step  or  stool  for  the  use  of  passengers  desiring  to  leave 
said  train.     It  is  further  alleged  that  the  employees  of  the  de- 
fendant were  negligent  in  not  assisting  the  plaintiff  from  the 
train,  and  were  further  negligent  in  not  lighting  the  exit  from 
the  said  car,  and  the  steps  thereof  with  their  lanterns.    The  ap- 
pellant insists  that  its  motion  for  a  direct  verdict  should  have 
^n  sustained  because  the  evidence  does  not  show  that  it  was  in 
any  manner  negligent;  that  it  was  operating  its  train  in  the  us- 
ual and  ordinary   manner,  exercising  every   proper  precaution 
for  the  safety  of  the  plaintiff  as  a  psssenger  thereon.    The  court 
directed    the    jury    that     the     defendant    was    not    required, 
and    was    under    no     obligation,     to     personally     assist     the 
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plaintiff  to  alight  from  the  train  at  Knowlton,  unless  notified  or 
requested  so  to  do  by  the  plaintiff;  and,  as  it  was  conceded  that 
no  such  notification  or  request  was  made,  the  question  of  the  de- 
fendant's negligence  in  not  so  assisting  the  plaintiff,  was  elimi- 
nated from  the  case  and  need  receive  no  further  consideration. 

That  the  plaintiff  was  a  passenger  and  had  the  right  to  get  off 
of  the  train  at  Knowlton  is  nojt  questioned  by  the  appellant,  and 
it  is  further  conceded  that  she  was  at  the  time  entitled  to  all 
of  the'  care  exacted  by  the  law  for  the  safety  and  convenience 
of  passengers.  The  law  requires  railroad  companies  to  exercise 
reasonable  and  ordinary  care  to  light  their  platforms  so  that 
passengers  may  enter  and  leave  trains  with  reasonable  safety. 
Hutchinson  on  Carriers,  §  936;  Hiatt  v.  D  M.  N.  & 
W.  Ry.  Co.,  96  Iowa,  169,  64  N,  W.  766;  Moore  on 
Carriers,  612,  613;  3  Thompson  on  Negligence,  §  2691.  The 
question  whether  the  station  and  platform  were  sufficiently  lighted 
is  ordinarily  one  of  fact  for  the  jury.  Hiatt  v.  Railway  Co., 
supra.  It  is  also  the  duty  of  railway  carriers  to  provide  reason- 
ably safe  platforms  for  the  use  of  passengers  in  boarding  and 
leaving  their  trains.  McDonald  7/.  Chicago  N.  W.  R.  Co.,  26 
Iowa,  124,  95  Am.  Dec.  114;  3  Thompson  on  Negligence,  § 
2688.  And  when  the  station  platform  is  so  much  below  the 
level  of  the  lower  steps  of  the  car  as  to  make  it  unsafe  for  pas- 
sengers to  alight  without  an  intermediate  stool  or  step,  it  is  the 
duty  of  the  carrier  to  provide  such  step.  Toledo,  etc.,  R.  Co.  z\ 
Wingate,  143  Ind.  125,  37  N.  E.  274,  42  N.  E.  477;  FuUerton  v. 
Fordyce,  121  Mo.  1,  25  S.  W.  587,  42  Am.  St.  Rep.  516;  Alex- 
andria, etc.,  R.  Co.  V.  Herndon,  87  Va.  193,  12  S.  E.  289;  Mis- 
souri, Kansas  &  Texas  R.  Co.  v.  Buchanan,  31  Tex.  Civ.  App. 
209,  72  S.  W.  96. 

The  duty  to  furnish  a  safe  platform,  and  a  step  or  stool 
whenever  the  same  is  necessary  to  make  it  safe,  does  not  neces- 
sarily include  the  duty  to  assist  alighting  passengers.  The  step 
is  simply  a  helpful  instrument  which  requires  no  personal  attend- 
ance, while  the  duty  to  assist  includes  the  personal  element. 
This  distinction  was  made  clear  by  the  instruction  given,  and 
the  court  properly  refused  those  asked  by  the  defendant  which 
stated  a  different  rule.  It  being  the  law  that  passengers  may 
rightfully  get  off  of  trains  at  intermediate  stations,  must  follow 
that  such  stations  must  be  reasonably  safe,  both  as  to  platform 
and  light,  for  any  passenger  who  may  see  fit  to  leave  the  train; 
and  the  mere  fact  that  the  defendant  supposed  that  the  plaintiff 
would  not  permanently  leave  the  train  until  her  ticketed  destina- 
tion was  reached  can  make  no  difference  in  its  duty  in  this  re- 
spect. In  our  judgment  the  petition  sufficiently  charged  negli- 
gence in  not  furnishing  safe  means  for  leaving  the  car  in  ques- 
tion, and  the  issue  was  properly  submitted  to  the  jury.  There 
was  also  sufficient  evidence  on  both  issues  to  take  the  case  to 
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the  jury,  and  on  the  issue  of  contributory  negligence,  and  the 
court  rightly  refused  to  direct  a  verdict  for  the  defendant. 

The  appellant's  various  contentions  for  error  center  around 
the  propositions  already  discussed,  and  we  need  not  more  specific- 
ally notice  the  others  relating  to  the  main  qusetion.  There  was 
Ro  error  in  rejecting  testimony  to  the  effect  that  some  of  the 
plaintiff's  party  alighted  from  the  car  without  accident.  A 
thousand  passengers  might  safely  get  off  of  a  train  where  there 
was  no  platform,  or  when  the  platform  and  station  were  insuffi- 
ciently lighted,  and  such  fact  would  not  lessen  the  duty  of  the 
defendant  in  respect  thereto.  The  legal  duty  imposed  is  to  pro- 
vide a  reasonably  safe  exist  for  all  passengers,  and  not  for  par- 
ticular classes  of  persons. 

The  judgment  is  affirmed. 
Affirmed. 


Baldwin  v.  Seaboard  Air  Line  Ry.  Co. 

(Supreme   Court  of   Georgia,  July  9,   1907.) 
[53  S.  E.   Rep.   35.] 

Carriers — Carriage  of  Passengers — ^Wrongful  Expulsion.*^ — A  pas- 
senger on  a  railway  train  who  had  paid  his  fare  to  a  given  city,  which 
was  under  quarantine  regulations,  and  who,  when  near  the  end  of 
his  journey,  left  the  train  at  a  station  on  the  railway  line,  in  obedi- 
ence to  the  order  of  a  quarantine  or  health  officer,  who  told  him 
that  he  would  not  be  allowed  to  ride  on  the  train  into  the  city,  but 
must  leave  it  at  that  station,  has  no  cause  of  action  against  the  rail- 
way company  for  a  wrongful  expulsion  from  its  train,  although  the 
conductor  pointed  him  out  to  the  health  officer,  and,  after  knowl- 
edge of  such  officer's  order  to  the  passenger,  did  not  interfere  to 
prevent  its  execution. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chattahoochee  County;  W.  A. 
Little,  Judge. 


596,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  596;  Mason  v  Illinois  Cent.  R. 
^0-  (Ky),  10  R.  R.  R.  287,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  287  (duty 
of  those  in  charge  of  trains  to  obey  regulations  of  board  of  health, 
«tc.);  St.  Clair  V.  Kansas  City,  M.  &  R.  R.  Co.  (Miss.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  426  (liability  of  carrier  selling  ticket  as  assent  for 
wrongful  enforcement  of  quarantine  regulations  by  connecting  car-^ 
^");  extensive  note,  6  R.  R.  R.  48,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  48. 
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Action  by  Gale  Scott  Baldwin  against  the  Seaboard  Air  Line 
Railway  Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Gale  Scott  Baldwin  brought    an    action  against  the  Seaboard 
Air  Line  Railway  Company  to  recover  damages.     The  petition 
made  the  following  allegations:     In  September,  1905,  the  plain- 
tiff purchased  from  the  defendant,  in  the  city  of  Albany,  Ga., 
a  ticket  entitling  him  to  ride  on  its  passenger  train  from  that  city 
to  Columbus,  Ga.    He  boarded  defendant's  train  at  Albany,  and 
the  conductor  thereof  accepted  his  ticket  for  his  transportation 
to  Columbus,      When  the  train  approached  Sulphur  Springs,  in 
Chattahoochee  county,  an  agent  of  the  defendant,  who  was  rid- 
ing on  the  train,  notified  the  plaintiff  that  he  must  leave  the 
train  at  that  station,  and  that  he  would  not  be  allowed  to  ride 
the  remainder  of  the  distance  into  Columbus ;  and,  when  the  train 
arrived  at  Sulphur  Springs,  this  agent  of  the  defendant  ordered 
him  to  leave  the  train,  "and  in  obedience  to  said  order  he  did  so, 
and    was    not    allowed  by  the   defendant   to   ride    any    further 
on  said  train."    The  conductor  of  the  train  "knew  that  said  other 
agent  of  said  defendant  had  ordered    *    *    *    petitioner  to  leave 
said  train,  and,  in  fact,  pointed  out  [petitioner]  to  said  agent  as 
a  person  to  be  ejected  from  said  train,  and  failed  to  interfere  and 
prevent  the  said  agent  from  ejecting"  him.     By  reason  of  his 
ejection  from  the  train,  the  petitioner  was  put  to  great  inconven- 
ience and  trouble,  and  subjected  to  great  personal  annoyance,  and 
was  compelled  to  walk  a  long  distance  to  another  railroad  for  the 
purpose  of  getting  to  his  destination.    The  expulsion  of  petitioner 
from  the  train  was  with  the  consent  and  approved  of  the  con- 
ductor, who  failed  and  refused  to  protect  him,  and  such  expulsion 
was  without  fault  on  the  part  of  petitioner.    When  petitioner  ap- 
plied at  the  office  of  defendant  in  Albany  for  a  ticket  from,  that 
place  to  Columbus,  Ga.,  he  was  notified  by  the  ticket  agent  that, 
before  purchasing  a  ticket,  it  would  be  necessary  for  him  to  have 
a  health  certificate.     Petitioner  thereupon  "applied  to  the  health 
officer  in  the  city  of  Albany,  and  produced  evidence  to  show 
that  he  was  in  good  health,  and  had  not  been  exposed  during  the 
10  days  preceding  said  date  to  the  infection  of  yellow   fever, 
and  had  not  been  in  any  infected  or  suspected  locality  for   10 
days,  and    *    *    *    procured  from  said  health  officer  the  certifi- 
cate," which  he  alleges  was  in  due  form,  and  a  copy  of  which  he 
attaches  to  his  petition.    He  exhibited  this  certificate  to  the  ticket 
agent  of  defendant,  and  thereupon  the  agent  sold  him  the  ticket 
from  Albany  to  Columbus.     When  he  was  approached  "by  the 
said  officer  who  expelled  him  from  said  train,    *    *    *    and  asked 
for  a  health  certificate,  he  produced  said  certificate  and  exhibited 
the  same  to  said  officer  and  to  said  conductor,"  and  "it  was  the 
duty  of  said  conductor  and  said  officer  to  have  passed  him  on 
said  certificate  into  the  city  of  Columbus,  and  his  expulsion  from 
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said  train,  as  hereinbefore  set  forth,  was  wrongful  and  unjustifi- 
able," and  he  has  thereby  been  injured  and  damaged  in  the  sum  of 
$2,000.  A  copy  of  the  health  certificate  in  question  was  set  forth 
in  i>etition.  The  petition  was  demurred  to  upon  various  grounds, 
and  the  petitioner  thereupon,  with  leave  of  the  court,  amended 
it.  The  amendment  alleged :  The  person  who  notified  petitioner 
that  he  must  leave  the  train  at  Sulphur  Springs  and  that  he 
would  not  be  allowed  to  ride  thereon  into  the  city  of  Coluhibus, 
and  who,  when  the  train  arrived  at  Sulphur  Springs,  ordered  him 
to  leave  it,  claimed  to  act  as  a  quarantine  officer,  but  was  unknown 
to  petitioner,  who  "does  not  admit"  that  this  person  was  a  quar- 
antine officer.  The  person  "claiming  to  act  as  a  quarantine 
officer"  ordered  petitioner  to  leave  the  train,  "notwithstanding 
the  fact  that  [he]  exhibited  to  said  person  and  to  said  conductor 
his  health  certificate  as  set  out  in  full"  in  the  original  petition, 
"which  entitled  him  to  ride  on  said  train  into  the  city  of  Co- 
lumbus." The  "conductor  negligently  refused  to  interpose  in  any 
way  to  prevent  *  *  *  petitioner  from  being  removed  from 
said  train  by  said  person,  but,  on  the  contrary,  pointed  out 
*  *  *  petitioner  to  said  person  and  thereby  assisted  him  in 
removing  *  *  *  petitioner  from  said  train."  The  conductor 
*'made  no  eflfort  whatever  to  protect  *  *  *  petitioner,  or  to 
induce  said  person  .not  to  remove  *  *  *  petitioner  from  said 
train,  as  it  was  his  duty  to  do  under  the  circumstances,  but  al- 
lowed him  to  be  ejected  from  the  train,  contrary  to  law."  After 
the  allowance  of  this  amendment  the  defendant  renewed  its  orig- 
inal demurrer,  and  demurred  upon  other  grounds.  One  of  the 
grounds  of  the  demurrer  was  that  the  allegations  of  the  peti- 
tion were  insufficient  to  set  forth  a  cause  of  action.  Other 
grounds  (which  were  but  amplifications  of  the  general  demurrer) 
were:  "Because  it  is  apparent  from  said  petition  that  the  al- 
leged 'agent'  or  'officer'  ordering  plaintiflF  from  the  train  was  a 
quarantine  agent  or  officer  of  said  state,  or  some  duly  consti- 
tuted municipal  authority  thereof,  and  was  not  an  officer  or  agent 
of  defendant,  nor  subject  to  its  control  or  direction.  *  *  * 
It  appears,  by  reasonable  inference,  that  the  person  alleged  to 
have  ordered  plaintiff  oflF  the  train  was  an  officer  of  said  state  or 
some  duly  constituted  municipality  thereof,  acting  within  the 
scope  of  his  authority  or  apparent  authority  and  independently 
of  defendant  and  its  agents,  and  that  defendant  and  its  agents 
were  without  power  or  authority  to  control  or  interfere  with  said 
officer."  The  court  sustained  the  demurrers  and  dismissed  the 
petition,  and  the  plaintiflf  excepted. 

fF.  R.  Hammond,  for  plaintiff  in  error. 
Goetchins  &  C  Imp  pell,  for  defendant  in  error. 

Fish,  C.  J. (after  stating  the  facts).    We  think  the  plaintiff's 
petition  clearly  indicates  that  at  the  time  of  the  occurrence  of 
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which    he    complains    quarantine    regulations    were    in    force 
with     reference     to     travelers     seeking     to     enter     the    city 
of  Columbus,  at  least  as  to  such  travelers  coming  from  Albany, 
Ga.   The  petition  shows  that,  before  the  plaintiff  purchased  his 
ticket,  he  was  put  on  notice  of  the  existence  of  such  regulations 
by  the  agent  of  the  defendant  to  whom  he  applied  to  purchase 
the  ticket,  as  the  agent  notified  him  "that,  before  purchasing  the 
same,  it  would  be  necessary  for  him  to  have  a  health  certificate." 
In  order  to  procure  such  a  certificate  from  the  Albany  health 
officer,  the  plaintiff  had  to  produce  evidence  to  shoy^  that  he  had 
not  within  the  past  10  days  been  exposed  to  the  infection  of  yel- 
low fever,  nor  been  in  any  infected  or  suspected  locality.    As  the 
train  upon  which  he  was  riding  approached  the  city  of  Columbus, 
an  officer,  claiming  to  be  a  quarantine  officer,  approached  him 
and  asked  him  for  a  health  certificate,  and  plaintiff  exhibited  the 
one  which  he  had  procured  in  Albany  to  such  officer,  who  told 
plaintiff  that  he  would  not  be  allowed  to  ride  on  the  train  into 
Columbus,  but  must  leave  it  at  Sulphur  Springs.     These  facts 
alleged  in  the  petition  clearly  indicate  the  existence  of  quaran- 
tine regulations;  and  when  to  them  afe  added  the  allegations 
that  plaintiff's  health  certificate  "entitled  him  to  ride  on  said  train 
into  the  city  of  Columbus,"  and  that  it  was  tfie  duty  of  "said  of- 
ficer to  have  passed  him  on  said  certificate  into  the  city  of  Co- 
lumbus," it  seems  impossible  to  fairly  construe  this  petition  with- 
out reaching  the  conclusion  that  there  were  such  regulations  in 
force  relative  to  persons  traveling  from  Albany  to  Columbus, 
Ga.     The  petition  shows  that,  before  the  plaintiff  purchased  his 
ticket,  he  had  every  reason  to  suspect  that  ere  he  reached  his 
journey's  end  he  would  encounter  a  quarantine  officer,  and  that 
he  relied  both  on  his  railroad  ticket  and  his  health  certificate  for 
his  entry  into  the  city  of  his  destination.    While  in  the  amend- 
ment to  the  petition  the  plaintiff  was  careful  to  allege  that  he 
did  not  admit  that  the  person  who  ordered  him  to  leave  the  train 
at  Sulphur  Springs  was  what  such  person  claimed  to  be,  a  quaran- 
tine officer,  yet  not  only  do  the  circumstances  alleged  in  the  peti- 
tion strongly  tend  to  indicate  that  this  was  true,  but,  as  we  have 
seen,  the  plaintiff  himself  alleges  that  it  was  the  duty  of  "said 
officer  to  have  passed  him  on  said  certificate  into  the  city  of  Co- 
lumbus."    The  allegation  that  it  was  the  duty  of  said  officer  to 
have  passed  the  plaintiff  into  the  city  of  Columbus  on  the  health 
certificate  which  he  exhibited  for  the  officer's  inspection  is  equiva- 
lent to  an  admission  that  such  officer  was  a  quarantine  officer. 
Unless  he  was  a  quarantine  officer,  how  could  it  have  been  his 
duty  to  pass  the  plaintiff  into  the  city  of  Columbus  upon  the 
evidence  as  to  his  right  to  enter  that  city  afforded  by  the  health 
certificate  ?    The  allegation  here  referred  to  was  a  direct  admission 
that  the  person  who  ordered  the  plaintiff  to  leave  the  train  was 
an  "officer"  of  some  kind,  and  an  indirect  admission  that  he  was 
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a  quarantine  or  health  officer,  else  it  could  not  have  been  his  duty 
"to  have  passed"  the  plaintiff  "into  the  city  of  Columbus''  upon 
his  health  certificate.  Against  this  clearly  implied  admission  in 
the  original  petition,  we  have  "the  allegation,  in  the  amendment 
thereto,  that  plaintiff  does  not  admit  that  the  person  who  ordered 
him  from  the  train  was  a  quarantine  officer ;  but  he  did  not  deny 
that  such  was  the  fact.  The  matter,  then,  stands  thus :  An  of- 
ficer, whose  duty  was  such  as  to  clearly  indicate  that  he  was  a 
quarantine  or  health  officer,  ordered  the  plaintiff  to  leave  the 
train,  but  the  plaintiff  neither  expressly  admits  nor  denies  that 
such  officer  was  a  quarantine  officer.  As  the  rule  is  well  estab- 
lished that  pleadings  are  to  be  construed  most  strongly  against 
th^  pleader  and  the  allegation  from  which  the  admission  is  im- 
plied was  not  stricken  from  the  original  petition,  the  plaintiff 
could  not  escape  its  force  and  effect  by  merely  alleging  that  he 
did  not  admit  the  natural  and  logical  deduction  from  such  allega- 
tion. While,  by  an  amendment  to  the  original  petition,  the  plain- 
tiff could  have  withdrawn  an  allegation  previously  made,  he 
could  not  by  an  amendment  place  his  own  construction  upon  the 
facts  which  he  had  alleged. 

After  all,  however,  it  does  not  really  make  any  difference  by 
what  particular  name  the  officer  who  ordered  the  plaintiff  to 
leave  the  train  be  called,  if  his  duty  was  such  as  the  plaintiff  al- 
leges it  to  have  been.    He  must  have  been  a  health  officer,  clothed 
with  authority  to  pass  upon  the  sufficiency  of  health  certificates  to 
entitle  the  holders  thereof  to  enter  the  city  of  Columbus,  other- 
wise it  could  not  have  been  his  duty  to  pass  the  plaintiff  into  that 
city  upon  the  health  certificate  which  he  exhibited  for  inspection. 
If  he  was  not  clothed  with  such  authority,  he  owed  the  plaintiff 
simply  the  negative  duty  of  noninterference  with  his  liberty,  and 
could  not  have  owed  him  the  positive  duty  of  passing  him  into 
the  city  of  Columbus  because  he  had  exhibited  a  proper  health 
certificate.    A  health  officer  who  had  authority  to  pass  upon  the 
sufficiency  of  plaintiff's  health  certificate  to  entitle  him  to  enter 
Columbus  had  also,  by  necessary  implication,  authority  to  pre- 
vent him   from  entering  such  city,  if  the  certificate,  under  the 
health  regulations  in  force,  was  not  such  as  to  entitle  him  to  do 
so.    The  case,  then,  resolves  itself  into  this  question :    Was  it  the 
duty  of  the  conductor  to  interfere  to  prevent  a  health  officer, 
clothed   with    such  authority,    from  compelling  the  plaintiff  to 
leave  the  train  before  it  reached  the  city  of  Columbus?    Bruns- 
wick &  Western  Railroad  Co.  v.  Ponder,  117  Ga.  63,  43  S.  E. 
430,  60  L.  R.  A.  713,  97  Am.  St.  Rep.  152,  is  a  case  which  is 
directly  in  point  here.    There  it  was  held :    "A  railroad  company 
is  bound  to  ns^  extraordinary  diligence  to  protect  a  passenger 
while  in  transit  from  violence  or  injury  by  third  person;  but, 
where  the  passenger  is  arrested  by  officers  of  the  law,  the  com- 
pany is  under  no  duty  to  inquire  into  the  legality  of  the  arrest." 
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In  the  present  case  the  conductor  was  not  bound  to  contest  with 
the  health  officer  the  propriety  or  legality  of  the  exercise  of  his 
power  and  authority  in  the  particular  instance ;  as  the  sufficiency 
of  the  health  certificate  was  a  question  for  the  health  officer,  and 
not  for  the  conductor.  A  railroad  conductor  is  not  required,  for 
the  protection  of  one  of  his  passengers,  to  enter  into  a  contest 
with,  or  put  himself  in  opposition  to,  an  officer  of  the  law,  who 
is  apparently  acting  within  the  scope  of  his  authority.  Burns- 
wick  &  Western  R.  Co.  v.  Ponder,  supra,  Duggan  v,  Baltimore  & 
Ohio  R.  Co.,  159  Pa.  248,  28  Atl.  182,  186,  39  Am.  St.  Rep.  672; 
Fetter  on  Carriers  of  Pas.  §  101. 

While  the  petition  alleged  that  the  conductor  pointed  the  plain- 
tiff out  as  a  person  to  be  ejected  from  the  train,  there  is  no  aver- 
ment that  the  conductor  said  why  he  pointed  out  the  plaintiff  to 
the  health  officer,  or  that  he  did  anything  whatever  to  indicate 
why  he  did  so.  As  an  allegation  of  fact,  therefore,  this  statement 
simply  amounts  to  an  averment  that  the  conductor  pointed  the 
plaintiff  out  to  the  officer  who  ordered  him  to  leave  the  train ; 
the  alleged  purpose  of  the  conductor  in  pointing  him  out  being  a 
mere  conclusion  of  the  pleader.  The  conductor  had  a  perfect 
right  to  point  out  to  the  health  officer  the  passengers  on  the  train 
who  had  boarded  it  at  a  given  city  or  locality.  Fot  instance, 
if  the  health  officer  asked  the  conductor  to  indicate  to  him  the 
passengers  who  had  held  tickets  for  Albany,  and  the  conductor 
did  so,  he  would  not  thereby  render  the  railroad  company  respon- 
sible for  the  subsequent  official  conduct  of  such  officer  to  such 
passengers,  or  any  of  them.  He  would  be  merely  giving  infor- 
mation to  which  the  health  officer,  as  a  matter  of  pub- 
lic policy,  was  intended.  It  was  held  in  Owens  v. 
Wilmington  &  Weldon  Railroad  Co.,  126  N.  C.  139,  35  S.  E.  259, 
78  Am.  St.  Rep.  642,  that  "a  railroad  company  is  not  liable  for 
the  false  arrest  of  a  passenger  on  one  of  its  trains  where  the 
conductor  in  charge  of  the  train  merely  poipted  out  such  pas- 
senger to  a  -sheriflF  who  had  come  to  arrest  him  as  a  party  sus- 
pected of  a  capital  offense."  In  that  case  the  court  said :  "The 
defendant  was  wholly  ignorant  of  the  occurrence,  and  its  con- 
ductor did  not  originate  the  cause  or  instigate  or  participate  in 
the  arrest.  It  would  be  vain  and  unreasonable  to  reqiure  him  to 
resist  an  officer  of  the  law,  or  the  la^y  itself.  Whether  the  officer 
had  authority  or  probable  cause  for  making  the  arrest  is  im- 
material. 

In  the  case  with  which  we  are  dealing  the  court  properly  dis- 
missed the  petition  upon  demurrer,  and  the  judgment  is  therefore 
affirmed.    All  the  Justices  concur. 
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Central  of  Georgia  Ry.  Co.  v.  City  Mills  Co. 

(Supreme    Court    of    Georgia,    Aug.    9,    1907.) 
[58  S.  E.  Rep.  197.] 

Carriers — Carriage  of  Goods — Limitation  of  Liability.'*' — A  cominon 
carrier  cannot  limit  his  legal  liability  by  any  flotice  given,  either  by 
publication  or  by  entry  on  receipt  given  or  tickets  sold.  He  may 
make  an  express  contract  releasing  him  from  liability  not  arismg 
from  his  negligence,  and  will  then  be  governed  thereby. 

Same. — A  milling  company,  which  did  a  large  amount  of  shipping 
over  a  railroad,  with  the  assent  of  the  railroad  company  prepared 
and  had  printed  for  itself  a  blank  form  of  shipping  receipt,  which  in- 
cluded the  words,  "as  per  conditions  of  the  company's  bill  of  lading." 
The  agent  who  prepared  the  form  testified  that  he  intended  to  make 
it  subject  to  the  conditions  in  the  company's  regular  bill  of  lading; 
that  the  meal  which  was  involved  in  the  controversy  was  loaded  on 
a  car  by  the  miying  company,  and  the  receipt  made  out  by  its  agent 
and  presented  to  the  agent  of  the  railroad  company  for  signing;  that 
it  was  his  intention,  as  representing  the  milling  company,  in  making 
out  every  paper  or  contract  of  shipment,  that  it  should  be  subject  to 
the  terms  and  conditions  of  the  company's  standard  bill  of  lading; 
and  that  it  was  so  expressed  in  the  paper,  and  so  understood  by  him, 
but  that  he  had  never  read  one  of  the  bills  of  lading,  although  he  had 
seen   thousands   of  them.     One   of  the   conditions   contained  in   the 

*For  the  authorities  in  this  series  on  the  question  whether  the  ship- 
pers mere  acceptance  of  a  contract  of  shipment  includes  his  assent 
to  its  printed  conditions,  see  note  appended  to  Singer  v.  Merchants' 
Despatch  Co.  (Mass.),  24  R.  R.  R.  83,  47  Am.  &  Eng.  R.  Cas.,  N.  S., 
83;  foot-notes  appended  to  Allen,  etc.,  Co.  v.  Canadian  Pac.  Ry.  Co. 
(Wash.)  24  R.  R.  R.  75,  47  Am.  &  Eng.  R.  (Jas.,  N.  S.,  75;  foot-notes 
appended  to  Hayes  v.  Adams  Express  Co.  (N.  J.),  23  R.  R.  R.  506,  46 
Am.  &  Eng.  R.  Cas.,  N.  S.,  506;  foot-notes  appended  to  Hayes  v. 
Adams  Express  Co.  (N.  J.),  22  R.  R.  R.  506,  45  Am.  &  Eng.  R.  Cas., 
N.  S..  506;  Baltimore  &  O.  R.  Co.  v.  Doyle  (C.  C.  A.),  24  R.  R.  R. 
129,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  129. 

For  the  authorities  in  this  series  on  the  question  whether  a  common 
carrier  can  limit  its  liability  by  contract,  -see  foot-notes  appended  to 
Adams  Express  Co.  v.  Walker  (Ky.),  24  R.  R.  R.  145,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  145;  Arthur  v.  Texas  &  Pac.  Co.  (U.  S.),  23  R. 
R.  R.  583,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  583;  Chesapeake  &  O.  Ry. 
Co.  V.  Beasley,  Couch  &  Co.  (Va.),  23  R.  R.  R.  168,  46  Am.  &  Eng. 
R.  Cas.,  N.  S.,  168;  foot-notes  appended  to  Denver  &  R.  G.  R.  Co. 
V.  Whan  (Colo.),  23  R.  R.  R.  70,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  70; 
foot-notes  appended  to  St.  Louis  &  S.  F.  R.  Co.  v.  Phillips  (Okl.),  22 
R.  R.  R,  201,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  201;  McConnell  v.  South- 
ern Ry  Co.  (N.  Car.),  23  R.  R.  R.  580,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,   580. 
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company's  ordinary  and  regular  bill  of  lading  for  the  transportation 
of  goods  other  than  cotton,  live  stock,  and  one  or  two  special  kinds 
of  shipments,  containing  the  stipulation  that  "no  carrier  shall  be 
liable  for  loss  or  damage  not  occurring  on  its  portion  of  the  route,  nor 
after  said  property  is  ready  for  delivery  to  the  consignee."  Held, 
that  it  was  error  to  charge  the  jury:  **Did  both  of  the  parties,  the 
plaintiff  and  the  defendant,  understand  by  that,  at  the  time  this  re- 
ceipt was  signed,  that  liability  of  the  defendant  company  was  limited 
to  its  own  line,  and  until  delivery  to  the  connecting  carrier  in  good 
order?  Did  they  both  understand  it  that  way?  Was  that  the  con- 
tract between  them?"  Such  a  charge  was  calculated  to  leave  the 
jury  to  infer  that,  although  the  shipper  may  have  deliberately  ind 
expressly  adopted  the  conditions  of  the  regular  bill  of  lading  as  part 
of  the  contract,  intending  to  make  the  shipment  subject  thereto,  ?nd 
although  it  may  have  had  ample  opportunity  for  knowing  what  they 
were,  yet,  if  its  agent  did  not  understand  or  have  in  mind  this  par- 
ticular condition  at  the  time  of  the  shipment,  it  would  not  be  a  part 
of  the  contract. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  County;  R,  W.  Free- 
man, Judge. 

Action  by  the  City  Mills  Company  against  the  Central  of  Geor- 
gia Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

The  City  Mills  Company  brought  suit  against  the  Central  of 
Georgia  Railway  Company,  alleging  that  it  made  a  shipment  of 
certain  meal  from  Columbus,  Ga.,  to  Jacksonville,  Fla.,  and  that 
the  defendant  failed  to  deliver  the  freight  at  the  point  of  destina- 
tion. The  bill  of  affreightment  was  as  follows :  "Received  from 
City  Mills  Company,  Columbus,  Ga.,  11,  20,  1902,  by  C.  R.  R. 
Co.,  by  steamer,  in  apparent  good  •  order  the  articles 
named  below,  to  be  delivered  in  like  good  order,  with- 
out unnecessary  delay:  To  Peacock,  Hunt  &  West  Co.,  at 
Jacksonville,  Fla.  Car — Marks :  L.  &  N.  4863.  As  per  condi- 
tions of  company's  bill  of  lading.  Shipper's  order  notify."  Then 
followed  a  description  of  the  property,  weight,  and  rate ;  and  the 
paper  was  signed  by  the  agent  of  the  railway  company.  The  only 
part  of  the  defense  which  it  is  necessary  to  mention  is  that  the 
defendant  company  had  no  line  of  railroad  running  from  Colum- 
bus to  Jacksonville,  but  that,  as  was  well  known  to  the  plaintiff 
when  it  delivered  the  car  to  the  defendant,  after  loading  it,  the 
defendant  would  deliver  it  at  Albany,  Ga.,  to  a  connecting  line  of 
railroad,  which  would  transport  it  from  that  point  to  Jacksonville; 
that  a  menorandum  receipt  was  given,  which  is  set  out  above, 
and  which  stipulated  that  the  car  was  received  to  be  transported 
by  the  defendant  as  per  conditions  of  the  company's  bill  of  lading, 
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one  of  which  was  that  the  defendant  agreed  to  deliver  the  car  to 
its  connecting  carrier  on  the  rojite  to  its  destination,  and  when 
it  did  so  then  all  further  liability  for  the  shipment  should  cease 
as  to  this  defendant;  that  it  did  transport  the  car  to  its  terminus 
at  Albany,  and  there  delivered  it  in  good  order  to  the  connect- 
ing carrier;  and  therefore  it  contends  that  its  liability  ceased. 

The  secretary  and  treasurer  of  the  plaintiff  testified,  among 
other  things,  as  follows :    "The  receipt  signed  by  the  agent  of  the 
railway  company  for  this  shipment  was  on  the  form  prepared 
by  the  City  Mills  Company.     The  receipt  was  made  out  by  the 
plaintiff  and  presented  to  the  agent  of  the  railway  company,  Mr. 
Feagin,  to  be  signed.    The  receipt  was  made  out  by  myself,  and 
it  was  in  my  handwriting.    This  form  was  used  at  the  direction 
of  the  railway  company  and  with  their  approval.    It  was  a  matter 
of  convenience,  both  to  the  railway  company  and  to  us.     This 
receipt  is  not  signed  by  me,  or  the  City  Mills  Company,  and  no 
other  bill  of  lading  was  shown  or    read    to    me.     I  have  seen 
thousands  of  the  Central  of  Georgia  Railway  Company's  bills 
of  lading,  but  I  never  read  one  of  them.    I  do  not  know  whether 
they  are  all  alike.     The  form  of  the  paper  on  which  we  have 
sued  states  that  it  was  subject  to  the  terms  of  the  bill  of  lading. 
I  will  say  that  it  was  my  Intention,  as  representing  the  City  Mills 
Company,  in  making  out  every  paper  or  contract  of  shipment, 
that  it  was  subject  to  the  terms  and  conditions  of  the  company's 
standard  bill  of  lading,  and  it  was  so  expressed  in  the  paper,  and 
I  so  understood  it.    The  regular  bill  of  lading  of  the  company 
was  not  presented  to  me.     I  do  not  know  the  verbiage  of  the 
bills  of  lading.    I  never  read  it  at  all.    We  have  always  used  this 
other  form,  and  the  question  has  never  arisen.     This  form  of 
paper  sued  on  I  had  printed  myself,  and  the  verbiage  of  the 
contract  reads :    *As  per  conditions  of  the  company's  bill  of  lad- 
ing.'   Candidly,  I  had  never  read  a  bill  of  lading  of  the  defendant 
railway  company.     I  have  seen  these  bills  of  lading,  as  I  have 
others;  but,  as  I  have  stated,  I  did  not  have  occasion  to  read 
them.     I  cannot  say  whether  the  regular  form  of  lading  now 
shown  me  is  the  kind  referred  to  in  the  receipt  or  contract  of 
shipment  attached  to  our  suit.     I  presume,  of  course,  that  the 
contract  prepared  by  me  for  the  City  Mills  Company  refers  to 
their  regular  bill  of  lading.    I  do  not  know  how  many  they  have. 
*    *    *    I  certainly  did  know  that  the  bill  of  lading  contained  the 
terms  and  conditions  for  the  protection  of  the  company  in  ship- 
ments, but  I  was  not  aware  of  those  conditions,  nor  what  they 
were.     *     *     *     It  was  my  intention,  when  I  made  out  that  re- 
ceipt on  the  City  Mills  Company  paper,  and  which  I  had  pre- 
pared, to  make  it  subject  to  the  company's  bill  of  lading.    The 
bill  of  lading  referred  to  was  the  company's  regular  shipping 
bill  of  lading.     It  was  my  object  and  intention  to  make  it  refer 
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to  the  company's  regular  bill  of  lading,  but  I  never  read  the 
conditions." 

The  agent  of  the  defendant  company  testified,  among  other 
things:  "The  railway  company  at  that  time  issued  several  dif- 
ferent bills  of  lading.  The  one  handed  me  is  the  one  they  used 
in  contracting  and  receipting  for  general  merchandise.  Then  we 
have  a  form  that  applies  exclusively  to  live  stock.  Then  we  have 
two  cotton  forms  of  contract,  one  a  domestic  and  one  a  foreign 
shipment.  We  have  a  general  form  for  miscellaneous  articles, 
which  includes  nearly  everything  except  cotfpn^  live  stock,  and 
household  goods.  It  is  my  opinion  that  the  general  bill  of  lading, 
or  standard  bill  of  lading,  is  the  one  referred  to  in  the  receipt  of 
the  City  Mills  Company  for  the  shipment  of  these  goods.  The 
receipt  issued  on  the  City  Mills  Company's  form,  containing  the 
words,  'as  per  conditions  of  company's  bill  of  lading,'  refers  to 
the  form  of  bill  of  lading  handed  me,  which  is  the  regular  bill 
of  lading  of  the  company.  So  far  as  I  know,  this  receipt  was 
not  signed  either  by  ^Ir.  Baird  or  the  City  Mills  Company.  *  *  * 
The  bill  of  lading  referred  to  carries' the  conditions  of  the  con- 
tract of  shipment.  *  *  *  f£  household  goods  were  shipped, 
then  the  rate  and  value  limitation  would  apply ;  but  the  condition 
as  to  the  limiting  liability  to  the  end  of  the  company's  line  is  a 
general  limitation  that  applies  to  all  shipments.  These  conditions 
are  not  changed." 

The  form  of  the  defendant's  bill  of  lading  introduced  in  evi- 
dence contained  the  following  clauses:  "The  railway  company 
agrees  to  carry  to  destination  the  goods  shipped,  if  on  its  road, 
or  otherwise  to  deliver  to  another  carrier  on  the  route  to  said 
destination.  *  *  *  j^  consideration  of  the  rate  charged  under 
the  conditions  of  this  bill  of  lading,  it  is  mutually  agreed  as  to 
each  carrier  severally,  but  not  jointly,  of  all  or  any  of  said  prop- 
erty over  all  or  any  portion  of  said  route  to  destination,  and  as 
to  each  party  at  any  time  interested  in  all  or  any  of  said  property, 
that  every  service  to  be  performed  hereunder  shall  be  subject  to 
all  the  conditions,  w^hether  printed  or  written,  on  the  face  or 
back  thereof,  all  of  which  are  agreed  to  by  the  shipper  as  owner, 
or  agent  for  the  owner,  and  accepted  for  himself  or  his  assigns, 
as  just  and  reasonable."  One  of  the  conditions  on  the  back  of 
the  bill  of  lading  was  as  follows:  "No  carrier  shall  be  liable 
for  loss  or  damage  not  occurring  on  its  portion  of  .the  route,  nor 
after  said  property  is  ready  for  delivery  to  consignee." 

The  jury  found  for  the  plaintiff  $111.22,  and  interest  at  7 
per  cent,  from  December  2,  1902,  to  February  5,  1906,  $24.65, 
making  a  total  of  $135.87.  The  defendant  moved  for  a  new  trial 
on  the  general  grounds,  and  also  because  the  court  charged  as 
follows:  "What  conditions,  from  the  evidence  in  this  case,  were 
referred  to  by  the  words,  *as  per  conditions  of  company's  bill 
of  lading?'     Did  both  of  the  parties,  the  plaintiff  and  the  de- 
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fendant,  understand  by  that,  at  the  time  this  receipt  was  signed^ 
that  liability  of  the  defendant  company  was  limited  to  its  own 
line,  and  until  delivered  to  the  connecting  carrier  in  good  order? 
Did  they  both  understand  it  that  way?  Was  that  the  contract 
between  them?  You  look  to  the  evidence,  and  you  decide  what 
the  truth  about  the  matter  is."  The  motion  was  overruled,  and 
the  defendant  excepted. 

Charlton  H.  Battle,  for  plaintiff  in  error. 

A.  IV.  Cozart  and  /.  H.  Martin-,  for  defendant  in  error. 

Lumpkin,  J.  "A  common  carrier  cannot  limit  his  liability  by 
any  notice  given,  either  by  publication  or  by  entry  on  receipts  or 
tickets  sold.  He  may  make  an  express  contract,  and  will  then 
be  governed  thereby."  Civ.  Code  1895,  §  2276.  As  to  contracts 
seeking  to  waive  the  results  of  negligence  as  a  common  carrier, 
see  Central  Railway  Co.  v.  Hall,  124  Ga.  322,  52  S.  E.  679,  4 
L.  R.  a.  (X.  S.)  898,  110  Am.  St.  Rep.  170.  The  express  con-^ 
tract  referred  to  above  may  be  signed  by  the  parties,  but  is  not 
obliged  to  be  so.  The  mere  acceptance  of  a  bill  of  lading  or  a 
ticket  which  contains  a  limitation  upon  liability  will  not  amount 
to  an  express  contract.  Boyd  v.  Spencer,  103  Ga.  828,  30  S.  E. 
841,  68  Am.  St.  Rep.  146;  Southern  Express  Co.  v.  Newby,  36 
Ga.  635,  91  Am.  Dec.  783.  Whether  an  express  contract  has. 
been  made  limiting,  in  the  absence  of  any  signature  of  the  shipper 
or  his  agent,  is  generally  a  question  for  the  jury,  if  there  be 
evidence  tending  to  show  such  a  contract.  Southern  Express  Co. 
V,  Purcell.  Z7  Ga.  103,  92  Am.  Dec.  53 ;  Wallace  v.  Matthews,. 
39  Ga.  517,  99  Am.  Dec.  473;  Wallace  v.  Sanders,  42  Ga. 
486,  490. 

The  presiding  judge  charged  the  jury  as  follows:  "Did  both 
of  the  parties,  the  plaintiff  and  the  defendant,  understand  by 
that,  at  the  time  this  receipt  was  signed,  that  the  liability  of 
the  defendant  was  limited  to  its  own  line,  and  until  delivered 
to  the  connecting  carrier  in  good  order?  Did  they  both  under- 
stand it  that  way?  Was  that  the  contract  between  them?  You 
look  to  the  evidence,  and  you  decide  what  the  truth  about  that 
matter  is."  On  looking  to  the  evidence  it  appears  that  the  plain- 
tiff's agent  testified  that  the  plaintiff  itself  prepared  and  had 
printed  the  form  which  was  used.  It  was  not  a  blank  prepared 
by  the  railroad  company  and  signed  by  its  agent  and  delivered 
to  the  shipper;  but  the  agent  of  the  latter  himself  made  out  the 
receipt  in  his  own  handwriting  and  presented  it  to  the  agent  of 
the  railroad  company  to  sign.  The  car  was  furnished  by  the 
company,  and  loaded,  closed,  and  fastened  by  the  plaintiff  before 
being  delivered  to  the  railroad  company.  The  shipment  was 
made  by  "shipper's  load  and  count."  The  plaintiff  knew  that 
the  defendant  did  not  have  a  line  of  railroad  to  Jacksonville,  and 
that  it  was  necessary  that  the  car  should  be  transported  over  a 
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connecting  line  in  order  to  reach  its  destination.  It  was  not  a 
matter  of  haste,  or  of  mere  acceptance  of  a  receipt  on  the  part 
of  the  plaintiff,  but  of  deliberation  and  preparation.  The  plain- 
tiff voluntarily  placed  in  a  receipt  prepared  by  it  a  statement 
that  the  shipment  should  be  "as  per  conditions  of  company^s  bill 
of  lading."  Its  agent  testified  that  he  knew  the  bill  of  lading 
referred  to  contained  terms  and  conditions  for  the  protection  of 
the  company  in  shipments,  but  he  did  not  know  what  those  con- 
ditions were.  Nevertheless,  without  taking  the  trouble  to  inform 
himself,  though  he  testified  that  he  had  seen  thousands  of  the 
bills  of  lading,  he  placed  this  stipulation  on  the  face  of  the  re- 
ceipt, and  induced  the  railroad  company  to  sign  it,  with  such 
reference  to  the  bill  of  lading  as  an  integral  part  of  it.  He  also 
testified  that  it  was  his  intention,  as  representing  the  plaintiff, 
in  making  out  every  paper  or  contract  of  shipment,  that  it  should 
be  subject  to  the  terms  and  conditions  of  the  company's  standard 
bill  of  lading,  that  such  was  his  intention  when  he  made  out  the 
receipt  relied  on,  and  that  the  bill  of  lading  referred  to  was  the 
company's  regular  shipping  bill  of  lading,  but  that  he  never  read 
the  conditions  thereof.  If  the  shipper  deliberately  prepared  a 
contract  for  the  railroad  company  to  sign,  and  himself  placed 
in  it  an  adoption  of  the  conditions  of  the  company's  regular  bill 
of  lading,  with  the  express  assent  of  the  company,  and  with  the 
purpose  of  binding  the  shipper  thereby,  and  thus  induced  the 
railroad  to  accept  and  use  it,  instead  of  using  the  regular  bill 
of  lading,  it  would  be  doing  violence  to  the  most  fundamental 
principles  of  contracts  of  good  faith  between  parties  to  allow 
the  plaintiff  afterwards  to  say  that  he  was  not  bound  by  the 
conditions  of  the  company's  bill  of  lading  because  the  shipper's 
own  agent  did  not  take  the  trouble  to  know  what  he  meant  by 
or  included  in  the  contract  which  he  himself  prepared.  There  is 
no  pretense  that  he  did  not  have  ample  opportunity  to  know  what 
the  conditions  were  before  and  when  he  adopted  them  as  a  part 
of  the  receipt  which  he  was  preparing.  We  think  the  charge  of 
our  brother  of  the  superior  court  might  have  led  the  jury  to 
believe  that,  although  it  may  have  been  intended  and  expressly 
agreed  that  the  shipment  should  be  subject  to  the  conditions  of 
the  company's  bill  of  lading,  yet  if  the  plaintiff's  agent,  at  the 
time  of  the  shipment,  did  not  understand  the  contract  which  he 
had  previously  prepared  in  blank  and  then  filled  out,  and  thus 
prepared  for  the  other  party  to  sign,  however  ample  opportunity 
he  may  have  had  for  understanding  it,  or  however  negligent  it 
may  have' been  not  to  understand  it,  nevertheless  the  plaintiff 
would  not  be  bound  by  it. 

It  was  contended  by  counsel  for  the  plaintiff  that  it  was  not 
certain  that  the  form  of  the  bill  of  lading  which  was  introduced 
in  evidence  was  the  one  referred  to  in  the  receipt.  But  while 
at   one   point   in   his   evidence   the   plaintiff's   agent   did   make 
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use  of  the  expression,  "I  cannot  say  whether  the  regular  form 
of  the  bill  of  lading  now  shown  me  is  the  kind  referred  to  in 
the  receipt  or  contract  of  shipment  attached  to  our  suit/'  he 
immediately  added,  "I  presume,  of  course,  that  the  contract  pre- 
pared by  me  for  the  City  Mills  Company  refers  to  their  regular 
bill  of  lading,"  and  at  another  time  stated  that  the  bill  of  lading 
referred  to  the  company's  "regular  shipping  bill  of  lading." 

Judgment  reversed.    All  tlie  Justices  concur. 


Illinois  Cent.  R.  Co.  v,  Davis  &  Levy. 

(Supreme  Court  of  Mississippi,  April  8,  1907.) 

[43   So.   Rep.  674.] 

Carriers — ^Live  Stock — ^Loss  in  Shipment — Liability.* — A  carrier  is 
not  liable  for  the  value  of  a  mule,  which  died  in  transit  and  was  re- 
moved from  the  car  at  an  intermediate  point,  where  there  was  no  un- 
necessary delay  between  the  place  of  loading  and  such  point,  and  no 
marks  upon  the  mule  by  which  the  cause  of  its  death  could  be  as- 
certained. 

Appeal  from  Circuit  Court,  Hinds  County;  D.  M.  Miller, 
Judge. 

Action  by  Davis  &  Levy  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Plaintiffs  shipped  a  carload  of  mules  from  East  St.  Louis,  111., 
to  Jackson,  Miss.  When  the  car  left  East  St.  Louis  there  were 
26  mules  in  it.  When  it  arrived  in  Jackson  there  were  only  25. 
Suit  was  brought  to  recover  the  value  of  the  missing  mule,  and 
judgment  rendered  for  $150.  According  to  the  testimony  of 
the  railroad  company,  one  mule  died  in  transit  and  was  removed 
from  the  car  at  Mounds,  111.  There  was  no  unnecessary  delay 
between  East  St.  Louis  and  Mounds^  and  there  were  no  marks 
on  the  mule  by  which  the  cause  of  its  death  could  be  ascertained, 
and  there  was  no  testimony  as  to  what  caused  its  death.  On 
this  proof,  the  defendant  railroad  company  asked  a  peremptory 
instruction,  which  was  refused,  which  refusal  is  assigned  as  error 
on  appeal. 

/.  5.  Stirling,  for  appellant. 
Watkins  &  Watkins,  for  appellee. 

Mayes,  J.     The  facts  in  this  case  bring  it  within  the  rule  laid 

*Sec  generally,  note  23  R.  R.  R.  176,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
176. 
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down  in  the  cases  of  Railroad  Company  v.  Teams,  75  Miss.  147, 
21  South.  706,  and  Railroad  Company  v.  Bigger,  66  Miss.  319, 
6  South.  234.    The  peremptory  instruction  asked  for  should  have 
been  granted  by  the  court. 
Reversed  and  remanded. 


State  v.  St.  Louis  &  S.  F.  R.  Co. 

(Supreme   Court  of  Arkansas,  June   17,   1907.) 

[103  S.  W.  Rep.  625.] 

Railroads — Insufficient  Accommodations^- Indictment — Sufficiency 
—Certainty. — Acts  1903,  p.  303,  §  1,  requires  railroad  companies  to 
keep  separate  waiting  rooms  now  provided  for  in  Sandels  &  H. 
Digest  of  Statutes,  §  6219,  in  all  depots,  for  the  accommodation  o! 
passengers,,  open  both  day  and  night.  Section  2  requires  that  the 
waiting  rooms  at  all  proper  times  shall  be  comfortably  heated  and 
at  all  times  supplied  with  drinking  water.  Section  3  provides  that 
any  railroad  company  that  shall  neglect  to  comply  with  the  provisions 
of  the  act  shall  be  deemed  guilty  of  a  misdemeanor.  Sandels  &  H. 
Digest  of  Statutes,  §  6119,  requires  railroad  companies  to  provide 
equal  but  separate  waiting  rooms  for  the  white  and  African  races  at 
all  their  passenger  depots.  Held,  that  an  indictment  charging  neglect 
to  keep  the  waiting  room  at  a  station  named  comfortably  heated  and 
supplied  with  drinking  water,  but  failing  to  designate  which  waiting 
room  was  meant,  whether  the  one  for  the  white  or  African  race,  was 
I'oid  for  uncertainty. 

Indictment — Duplicity. — Acts  1903,  p.  303,  §  2,  requires  railroad 
companies  to  keep  their  waiting  rooms  at  all  proper  times  comfort- 
ably heated,  and  at  all  times  supplied  with  drinking  water.  Held, 
that  an  indictment  charging  a  failure  to  keep  the  waiting  room 
heated  and  to  keep  it  supplied  with  drinking  water  was  void  for 
duplicity. 

Constitutional  Law — Equal  Protection  of  Laws.* — Acts  1903,  p. 
303,  §  1,  requires  railroad  companies  to  keep  separate  waiting  rooms 
now  provided  for  in  Sandels  &  H.  Digest  of. Statutes,  §  6319,  in  all 
depots,  for  the  accommodation  of  passengers,  open  day  and  night, 
except  that  if  no  trains  are  run  at  night  the  depots  may  be  closed 
between  certain  hours  named.  Section  2  requires  that  the  waiting 
rooms  at  all  proper  times  shall  be  comfortably  heated  and  at 
all  times  supplied  with  drinking  water  and  kept  in  a  sanitary  man- 

♦See  foot-notes  appended  to  Stone  &  Co.  v.  Atlantic  Coast  Line 
R.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  420. 
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ner,  and  that  railroads  shall  maintain  two  water-closets  at  their 
passenger  depots  to  be  designated  by  proper  lettering,  which 
shall  be  kept  open  for  the  accommodation  of  passengers  and  em- 
ployees. Section  3  provides  that  any  railroad  company  which  shall 
neglect  to  comply  with  the  provisions  of  the  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less 
than  $100  nor  more  than  $300,  and  that  any  agent  of  a  railroad  com- 
pany who  shall  neglect  to  comply  with  the  provisions  of  the  act  shall 
be  fined  not  less  than  $10  nor  more  than  $25.  Held,  that  the  act  was 
not  unconstitutional  as  being  in  violation  of  Const.  U.  S.  Amend.  14. 

Hill,  C.  J.,  and  McCulloch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sharpe  County;  J.  W.  Meeks, 
Judge. 

The  St.  Louis  &  San  Francisco  Railroad  Company  was  in- 
dicted for  a  violation  of  Acts  1903,  p.  303.  From  a  judgment 
sustaining  a  demurrer  to  the  indictment,  the  state  appeals.  Af- 
firmed. 

This  is  a  prosecution,  by  indictment,  for  the  alleged  violation 
of  an  act  approved  April  23,  1903,  which  is  as  follows : 

"Section  1.  All  persons  who  own  or  operate  any  line  or  lines 
of  railroad  in  this  State  shall  keep  separate  waiting  rooms  now 
provided  for  in  section  6219  of  Sandels  &  Hill's  Digest  in  all 
depot  buildings  now  erected  or  that  may  hereafter  be  erected, 
for  the  accommodation  of  their  passengers,  open  both  day  and 
night  for  the  free  and  unrestricted  use  of  their  said  passengers. 

'*Sec.  2.  That  said  waiting  rooms  shall  at  all  proper  times 
and  seasons  be  confortably  heated  and  at  all  times  supplied  with 
wholesome  drinking  water,  and  shall  in  all  other  respects  keep 
and  maintain  said  waiting  rooms  in  a  sanitary  and  clean  manner. 
All  railroads  passing  through  or  into  any  city  or  incorporated 
town  in  this  State  shall  construct  and  maintain  two  water  closets 
at  their  passenger  depots,  one  for  males  and  one  for  females. 
Said  closets  shall  be  designated  by  proper  lettering.  They  shall 
be  kept  open  at  all  hours  for  the  accommodation  of  passengers 
and  employees  of  said  road  or  roads,  and  shall  be  constructed 
and  kept  in  good  condition. 

"Sec.  3.  All  railway  companies  that  shall  refuse  and  neglect 
to  comply  with  the  provisions  and  requirements  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall,  upon  conviction 
before  any  court  of  competent  jurisdiction,  be  fined  not  less 
than  one  hundred  dollars  ($100.00)  nor  more  than  three  hun- 
dred dollars  ($300.00)  and  every  day  or  night  that  such  railway 
company  shall  fail  to  comply  with  the  provisions  of  this  act 
shall  be  a  separate  offense,  and  any  agent  or  agents  of  such  rail- 
way company  at  such  depot  who  shall  refuse  or  neglect  to  carry 
out  the  provisions  of  this  act  shall,  on  conviction,  be  fined  not 
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less  th^  ten  nor  more  than  twenty-five  dollars  ($25.00)  for 
each  offense;  provided,  however,  that  upon  all  railroad  lines 
running  neither  freight  nor  passenger  trains  over  said  lines  after 
night  shall  be  allowed  to  close  their  waiting  rooms  at  7  o'clock 
p.  m.  and  open  their  waiting  rooms  to  the  public  at  6  o'clock 
a.  m. ;  and  provided  further,  that  the  provisions  of  this  act  shall 
not  apply  to  Benton,  Washington  and  Crawford  counties."  Acts 
1903,  p.  303. 

Section  6219,  Sandcls  &  H.  Digest  of  Statutes,  to  which  ref- 
erence is  made  in  this  act,  reads  as  follows:  "Sec.  6219.  All 
railroad  companies  carrying  passengers  in  this  State  shall  pro- 
vide equal  but  separate  and  sufficient  accommodations  for  the 
white  and  African  races  by  providing  two  or  more  passenger 
coaches  for  each  passenger  train;  provided,  each  railway  carr>'- 
ing  passengers  in  this  state  may  carry  one  partitioned  car,  one 
end  of  which  may  be  used  by  the  white  passengers  and  the 
other  end  by  the  passengers  of  the  African  race,  said  partition 
to  be  made  of  wood,  and  they  shall  also  provide  separate  waiting 
rooms  of  equal  and  sufficient  accommodations  for  the  two  races 
at  all  their  passenger  depots  in  this  state." 

The  indictment  is  as  follows:  "The  grand  jury  of  Fulton 
county,  in  the  name  and  by  the  authority  of  the  state  of  Arkansas, 
accuse  the  St.  Louis  &  San  Francisco  Railroad  &)mpany  of  the 
crime  misdemeanor,  committed  as  follows,  to  wit:  The  said 
St.  Louis  &  San  Francisco  Railroad  Company,  in  the  county 
and  state  aforesaid,  on  the  16th  day  of  January,  A.  D.  1906, 
then  and  there  being  a  railroad  corporation  and  operating  a  line 
of  railroad  in  the  state  of  Arkansas,  and  running  both  freight 
and  passenger  trains  after  night,  did  unlawfully  fail  and  un- 
lawfully neglect  to  keep  the  waiting  room  in  the  depot  at  Mam- 
moth Spring,  in  the  county  and  state,  comfortable,  heated,  and 
supplied  with  wholesome  drinking  water,  against  the  peace  and 
dignity  of  the  state  of  Arkansas." 

The  appellee  presented  the  following  demurrer:  "(1)  Said 
indictment  does  not  state  facts  sufficient  to  constitute  any  public 
offense  under  the  law  of  Arkansas.  (2)  Said  indictment  is 
indefinite  and  uncertain  and  not  sufficiently  specific  to  charge 
any  offense  under  the  laws  of  Arkansas.  (3)  Said  indictment 
attempts  to  charge  two  or  more  offenses  in  a  single  count."  The 
demurrer  was  sustained,  and  the  state  appeals. 

Wm.  F.  Kirbx,  Atty.  Gen.,  and  Danl.  Taylor,  Asst.  Atty.  Gen., 
for  the  State. 
L.  F.  Parker  and  W.  J.  Orr,  for  appellee. 

Wood,  J.  (after  stating  the  facts).  First.  This  indictment  is 
void  for  uncertainty  and  duplicity.  It  charges  neglect  to  keep 
the  waiting  room  in  the  depot  at  Mammoth  Spring  "comfortable, 
heated,  and  supplied  with  wholesome  drinking  water;"  but  the 
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indictment  does  not  designate  which  waiting  room  was  intended, 
whether  the  one  set  apart  for  the  white  or  African  race.  See 
Railway  v.  State  (Ark.)  31  S.  W.  570. 

Second.  The  indictment  also  charges  two  separate  and  distinct 
offenses,  to  wit,  the  neglect  to  keep  the  waiting  room  heated, 
and  the  neglect  to  keep  it  supplied  with  wholesome  drinking 
water.  These  coiild  not  be  joined  in  the  same  indictment.  State 
V,  Lancaster,  36  Ark.  55 ;  State  v,  St.  L.  &  S.  F.  R.  Co.,  103 
S.  W.  623. 

Third.  The  statute  is  not  violative  of  the  fourteenth  amend- 
ment. 

The  judgment  is  therefore  affirmed. 

Hill,  C.  J.,  and  McCulloch,  J.,  dissent. 


Prospert  v.  Rhods  Island  Suburban  Ry.  Co. 

(Supreme  Court  of  Rhode  Island,  June  27,  1907.) 

[67  Atl.   Rep.   522.] 

Carriers — Suburban  Railwasrs — Duty  to  Passenger — Protection  from 
Cold — Plaintiff  was  a  passenger  on  one  of  defendant's  suburban  elec- 
tric cars,  which  became  stalled  in  a  snowstorm,  so  that  plaintiff  was 
obliged  with  her  infant  child  to  remain  in  the  car  for  11J4  hours, 
during  which  she  suffered  from  cold,  at  the  end  of  which  time  the 
conductor  obtained  shelter  for  the  plaintiff  and  her  child  in  a  nearby 
house.  Held,  that  defendant's  contract  duty  to  carry  plaintiff  safely 
to  her  destination  and  so  conduct  the  operation  of  its  cars  as  not  to 
injure  her  protected  plaintiff  only  against  any  willful  act  or  negligence 
on  the  part  of  defendant*?  employees,  and  that  the  conductor  was  un- 
der no  legal  obligation  to  take  steps  before  he  did  to  find  comfort- 
able shelter  for  plaintiff  outside  the  car. 

Action  by  Mary  E.  Prospert  against  the  Rhode  Island  Rail- 
way Company.  A  verdict  was  directed  for  defendant,  and  plain- 
tiff moved  for  a  new  trial.    Denied. 

Argued  before  Douglass,  C.  J.,  and  Du  Bois,  Blodgett, 
Johnson,  and  Parkhurst,  JJ. 

Page  &  Page  &  Cushijtg,  for  plaintiff. 
Henry  W,  Hayes,  for  defendant. 

Parkhurst,  J.  This  is  an  action  of  trespass  on  the  case  for 
negligence.  The  case  was  tried  before  a  jury  in  the  common 
pleas  division  on  the  16th  day  of  May,  1904,  and  after  the  plain- 
tiff had  submitted  her  evidence  the  defendant's  counsel  moved 
that  a  verdict  be  directed  for  the  defendant.  This  motion  was 
granted  by  the  court,  and  a  verdict  was  accordingly  directed, 

27  R  R  R--8 
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and  to  this  ruling  the  plaintiff  duly  excepted.  The  case  now 
comes  up  on  the  plaintiff's  petition  for  a  new  trial,  based  upon 
exception  to  the  aforesaid  ruling  and  claiming  that  the  same 
was  erroneous. 

The  declaration  alleged  that  the  plaintiff  was,  on  December 
13,  1902,  a  passenger  on  one  of  the  defendant's  electric  cars, 
and  that  "the  said  car  then  and  there  became  and  was  stopped 
and  stalled  in  a  certain  deep  snow  and  snowstorm,  and  thereupon 
became  and  was  very  cold  and  of  a  temperature  and  condition 
dangerous  to  the  health  of  any  person  remaining  in  the  same 
while  the  same  was  unheated  as  aforesaid."  Said  declaration 
further  alleged  that  it  was  the  duty  of  the  defendant  to  then  and 
there  "use  due  care  to  transfer  and  forward  the  plaintiff  to 
some  place  of  shelter  and  warmth,  and  where  she  would  not 
be  exposed  to  the  aforesaid  dangers  of  said  car."  And  the 
declaration  averred  that  the  defendant  negligently  allowed  the 
plaintiff  to  remain  in  the  condition  aforesaid  for  a  long  time, 
to  wit,  about  W/i  hours,  and  that,  if  the  defendant  had  used 
due  care  and  made  reasonable  exertions  to  relieve  the  plaintiff 
from  said  dangerous  situation,  it  could  have  done  so;  that  the 
plaintiff  was  injured  by  said  neglect,  and  she  herself  was  in  the 
exercise  of  due  care  and  unable  to  transfer  herself  to  a  place 
of  shelter  and  warmth  on  account  of  said  deep  snow  and  severe 
storm.    The  plea  was  the  general  issue. 

Evidence  w^as  introduced  by  the  plaintiff  to  prove  the  allega- 
tions of  fact  contained  in  the  declaration,  and  to  the  effect,  also, 
that  the  car  was  stopped  by  the  snow  at  different  places  from 
time  to  time  as  efforts  to  move  the  car  were  made  and  were 
partially  successful,  and  that  there  were  dwelling  houses  near 
said  places  where  the  ear  was  stopped,  and  that  the  plaintiff 
requested  the  conductor  to  apply  to  the  residents  of  one  or  more 
of  said  houses  for  shelter  for  herself  and  her  infant  son,  and 
that  the  conductor  refused  so  to  do  until  after  3  o'clock  a.  m. 
on  the  day  after  she  took  passage,  when  he  did  apply  to  a  man 
who  was  walking  in  the  road,  and  obtained  admission  for  the 
plaintiff  and  her  child  and  another  passenger  to  a  house  nearby. 
No  testimony  is  offered,  however,  to  show  just  how  near  any 
one  of  the  other  houses  was  to  the  car,  or  whether  it  was  i>os- 
sible  for  the  conductor  safely  to  convey  the  plaintiff  and  her 
baby  to  any  one  of  these  houses  at  the  time  of  her  request.  It 
is  as  fair  to  suppose  that  the  conductor  did  not  attempt  to  assist 
the  plaintiff,  to  any  of  the  other  houses  because  of  the  danger  of 
such  attempt  as  it  is  to  say  that  he  refused  for  any  other  rea- 
son. There  is  no  testimony  to  show  that  the  conductor  himself 
left  his  car,  or  could  .leave  it  safely,  for  any  distance,  or  at  all, 
at  such  times. 

The  plaintiff  claims  that,  under  these  circumstances,  the  gen- 
eral duty  of  the  defendant  to  carry  its  passengers  safely  to  their 
destination,  including  its  duty  to  protect  them  from  injury  while 
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in  transit,  is  broad  enough  to  include  the  further  duty,  in  a  case 
like  the  present,  when  the  further  operation  of  the  car  is  pre- 
vented by  the  act  of  God,  to  place  its  passengers  in  a  position 
of  warmth  and  shelter  and  to  protect  them  from  the  effects 
of  the  elements,  and  that  by  reason  of  its  failure  so  to  do  it 
was  guilty  of  neglect  of  duty,  and  thereby  became  liable  to  the 
plaintiff  for  her  injury  and  suffering.  No  case  has  been  cited 
where  the  duty  of  the  carrier  of  passengers  has  been  held  to 
extend  thus  far,  and  counsel  on  both  sides  have  assured  us  that 
they  have  made  diligent  search  for  such  authority  and  have 
found  none,  and  none  such  has  come  to  the  attention  of  the 
court. 

The  contract  of  the  defendant  in  this  case  was  to  carry  the 
passenger  safely  to  her  point  of  destination,  and  so  to  conduct 
the  operation  of  its  cars  as  not  to  injure  her  by  any  willful  act 
or  negligence   on   the   part   of   its   emjtloyees.     The   defendant 
could  not  be  held  to  be  guilty  of  negligence  in  failing  to  further 
operate  its  car  after  it  had  been  stopped  by  the  snow,  having 
exhausted  all  its  power  in  the  effort  to  move  the  car  from  time 
to  time  against  the  accumulation  of  the  snow.    It  was  not,  then, 
guilty  of  negligence  in  not  carrying  the  plaintiff  to  her  desti- 
nation ;  and,  having  carried  her  as  far  as  it  could  by  the  exercise 
of  its  power  with  the  appliances  at  its  disposal,  it  had  done  all 
that  could  be  required  to  carry  out  its  legal  duty  in  her  behalf. 
It  would,  indeed,  have  been  an  act  of  humanity  and  kindness 
on  the  part  of  the  conductor,  as  of  any  other  person  seeing  the 
plaintiff  helpless  and  exposed  to  injury  from  cold  and  snow,  to 
have  helped  her  to  a  place  of  safety,  if  possible;  and  the  duty 
of  so  doing,  resting  in  moral  rather  than  in  legal  obligation,  would 
have  been  a  personal  one,  resting  upon  the  conductor  or  the 
motorman  as  an  individual,  and  not  as  an  agent  or  servant  of 
the  defendant  corporation,  in  the  same  way  and  to  the  same 
extent  that  it  would  have  rested  upon  any  individual,  had  the 
plaintiff  seen  fit  to  leave  the  car  and  endeavor  to  struggle  through 
the  snow  to  a  place  of  safety.    The  duty  of  assistance  or  rescue 
in  such  case  rests,  not  in  contract,  or  in  legal  obligation,  but 
in  moral  obligation  growing  out  of  human  relations,  and  there- 
fore is  not  a  proper  ground  of  action  for  damages.     As  stated 
above,  there  is  no  evidence  to  show  that  a  removal  of  the  plain- 
tiff and  her  infant  son  from  the  car  could  have  been  safely  made 
at  any  time  before  it  was    actually    done,  and  it  may  well  be 
that  the  attempt,  if  made,  would  have  caused  greater  injury  than 
was  actually  suffered. 

We  are  of  the  opinion  that  the  court  below  did  not  err  in 
directing  a  verdict  for  the  defendant  upon  the  evidence  before 
it.  The  plaintiff's  petition  for  a  new  trial  is  denied,  and  the 
case  is  remitted  to  the  superior  court,  with  direction  to  enter  judg- 
ment upon  the  verdict. 
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JoNKsviLLE  Mfg.  Co.  v.  Southern  Ry. 

(Supreme  Court  of  South  Carolina,  Aug.  5,  1907.) 

[58  S.   E.  Rep.  422.] 

Trial — Nonsuit — If  there  is  any  evidence  to  go  to  the  jury,  or  if 
plaintiff  makes  out  a  prima  facie  case,  a  nonsuit  will  not  be  granted. 

Evidence — ^Law  of  Other  State — Presumptions. — The  law  of  Wis- 
consin not  having  been  proved,  it  will  be  presumed  to  be  the  common 
law  as  understood  and  enforced  by  the  courts  of  South  Carolina. 

Carriers — Freight — Notice  to  Consignees. — Where  it  was  shown 
that  it  was  the  custom  of  defendant  carrier  to.  notify  consignees  of 
arrivals  of  their  goods,  the  presumption  is  that,  if  the  goods  for  the 
loss  of  which  plaintiff  sued  had  arrived,  notice  would  have  been 
given. 

Commerce — Interstate  Commerce — ^Liability  of  Initial  Carrier.*— 
Code  1902,  §  2176,  makes  the  initial  carrier  liable  for  the  loss  of 
goods  shipped  over  its  line  and  connecting  lines  unless  a  receipt  in 
writing  is  produced  from  the  connecting  carrier.  Held,  that  the 
act  is  not  unconstitutional,  as  seeking  to  impose  any  burden  on  in- 
terstate commerce. 

Carriers — Initial  Carriers — Receipt  from  Connecting  Carrier. — ^A 
receipt  within  Code  1902,  §  2176,  making  initial  carrier  liable  for  loss 
of  goods  shipped  over  it  and  connecting  lines  unless  it  produces  a 
receipt  in  writing,  is  not  required  to  be  in  any  particular  form,  and 
evidence  of  a  freight  agent  of  the  railroad  company  testifying  fron\ 
a  record  of  his  office,  known  as  the  "per  diem  sheet,"  that  the  goods 
shipped  were  received  on  a  waybill  on  a  certain  date  and  transferred 
to  a  car  of  another  railroad  company  for  such  railroad  company,  and 
were  receipted  for  by  them  at  a  certain  hour  on  that  day,  was  suf- 
ficient. 

Appeal  from  Common  Pleas  Circuit  Court  of  Union  County. 

Action  by  the  Jonesville  Manufacturing  Company  against  the 
Southern  Railway.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

Sanders  &  De  Pass  and  Townsend  &  Townsend,  for  appellant. 
/.  Ashby  Sawyer,  for  respondent. 

Pope,  C.  J.  This  action  was  begun  on  August  4,  1905,  by  the 
plaintiff  to  recover  of  the  defendant  railroad  company  the  value 

♦For  the  authorities  in  this  series  on  the  subject  of  state  inter- 
ference with  interstate  commerce,  see  foot-notes  appended  to  State 
V.  Omaha  Elevator  Co.  (Neb.),  23  R.  R.  R.  510,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  510;  foot-notes  appended  to  Harrill  Bros.  v.  Southern  Ry. 
(N.  Car.),  23  R.  R.  R.  427,  46  Am.  &  Eng.  R.  Cas.,  N.  S..  427. 
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of  five  cases  of  hosiery  delivered  to  it  at  Jonesville,  S.  C,  con- 
signed to  Kaufer,  Smithing  &  Co.,  Milwaukee,  Wis.,  the  same 
being  five  of  a  shipment  of  seven  cases.  The  defendant  ad- 
mitted the  receipt  of  the  goods,  but  alleges  that  they  were  lost 
by  a  connecting  carrier,  and  produced  in  evidence  a  contract  of 
carriage,  signed  by  both  parties,  by  which  it  was  agreed  defend- 
ant's liability  should  be  limited  to  its  own  line.  Also,  by  its 
amended  answer,  it  set  up  loss  by  the  act  of  God.  The  case  came 
on  for  trial  before  his  honor,  Judge  Geo.  E.  Prince,  and  a  jury 
at  the  June,  1906,  term  of  court  for  Union  county,  and  resulted 
in  a  verdict  of  $313.39  for  the  plaintiff.  A  motion  for  a  new 
trial  having  been  refused,  defendant  appealed. 

1.  The  first  question  we  consider  is  whether  a  nonsuit^  should 
have  been  granted.  If  there  is  any  evidence  to  go  to  the  jury, 
or  if  the  plaintiff  makes  out  a  prima  facie  case,  a  nonsuit  will 
not  be  granted.  Norris  v.  Clinkscales,  44  S.  C.  315,  22  S.  E. 
1;  Jacobs  v.  Gilreath,  45  S.  C.  46,  22  S.  H.  757;  Springs  v. 
Railway,  46  S.  C.  104,  24  S.  E.  166,  and  numerous  other  cases. 
Here  plaintiff  proved  delivery  to  the  defendant  and  that  the 
goods  were  not  received  by  the  consignee.  Defendant  contends, 
however,  that  there  was  no  evidence  showing  the  goods  did  not 
arrive  at  Milwaukee,  and  therefore  the  presumption  is  that  they 
did  arrive;  that  the  circuit  judge  was  in  error  in  charging  that 
it  was  incumbent  upon  the  railroad  to. give  the  consignee  notice 
of  the  arrival  of  the  goods  at  their  destination.  The  last  con- 
tention must  be  sustained.  The  law  of  South  Carolina  does  not 
require  notice.  Bristow  v.  Railway,  72  S.  C.  44,  51  S.  E.  529. 
The  law  of  Wisconsin,  not  having  been  proved,  will  be  presumed 

*to  be  the  common  law  as  understood  and  enforced  by  the  courts 
of  this  state.  But,  apart  from  this,  it  was  shown  that  it  was 
the  custom  of  the  defendant  to  notify  Kaufer,  Smithing  &  Co. 
of  the  arrival  of  their  goods,  as  was' done  in  the  case  of  the 
two  cases  received.  The  presumption,  therefore,  is  that,  if 
these  goods  had  arrived,  notice  would  have  been  given  to  the 
consignee.  Hence,  plaintiff  having  shown  ^delivery  to  the  de- 
fendant and  that  Kaufer,  Smithing  &  Co.  never  received  any 
notice  of  their  arrival,  a  prima^  facie  case  was  made  out  and 
the  nonsuit  was  properly  refused. 

2.  The  controlling  question  in  the  case  is  the  construction  of 
section  2176  of  the  Civil  Code  of  1902,  which  provides:  "In 
case  of  loss  or  damage  to  any  article  or  articles  delivered  to 
any  railroad  corporation  for  transportation  over  its  own  or  con- 
necting roads,  the  initial  corporation  or  corporation  first  re- 
ceiving the  same,  shall  in  every  case  be  liable  for  such  loss  or 
damage,  but  may  discharge  itself  from  liability  by  the  production 
of  a  receipt  in  writing,  for  the  said  article  or  articles  from  the 
forporation  to  whom  it  was  its  duty  to  deliver  such  article  or 
articles  in  the  regular  course  of  transportation.    In  which  event, 
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the  said  connecting  road  or  roads  shall  be  severally  so  liable, 
but  may  in  succession  and  in  like  manner  discharge  themselves 
respectively  therefrom;  but  if  any  such  corporation  shall  will- 
fully fail  or  refuse,  upon  reasonable  demand  being  made  to  it 
by  any  party  interested  in  the  production  of  such  receipt,  to 
produce  the  same,  then  it  shall  not  be  entitled  to  claim  the  bene- 
fit of  such  exemption  in  any  action  against  the  said  railroad  cor- 
poration to  render  it  liable  for  such  loss  or  damage."  The  cir- 
cuit judge  charged  and  held,  in  overruling  the  motion  for  a  new 
trial,  that  under  this  statute  defendant  was  absolutely  liable  if 
it  failed  to  produce  a  receipt  from  its  connecting  carrier.  De- 
fendant attacked  the  constitutionality  of  the  act  as  applied  to 
carriers  beyond  the  borders  of  the  state.  We  think  the  act  is 
constitutional.  It  does  not  seek  to  impose  any  burden  on  in- 
terstate commerce.  There  is  no  attempt  in  any  way  to  try  to 
prevent  the  carrier  from  making  a  contract  limiting  its  liability 
to  its  own  road.  Where  such  a  contract  is  entered  into,  hov/- 
ever,  the  road  remains  responsible  until  it  proves  that  it  did  not 
cause  the  loss  or  damage.  The  act  in  question  was  intended  only 
to  establish  a  rule  of  evidence  by  which  the  connecting  carrier 
could  relieve  itself  of  such  liability,  which,  according  to  the  case 
of  Richmond,  etc..  Railroad  v.  Patterson  Tobacco  Company,  169 
U.  S.  312,  18  Sup.  Ct.  335,  42  L.  Ed.  760,  a  state  has  a  right 
to  do. 

The  question  arises,  then :  WTiat  constitutes  a  receipt  in  writ- 
ing? The  term  usually  implies  a  formal  paper  signed  by  one 
party  and  delivered  to  another.  This  was  doubtless  the  mean- 
ing of  receipt  in  the  mind  of  the  circuit  judge  when  he  charged 
the  jury  in  this  case.  We  do  not,  however,  think  that  such  a 
limitation  should  be  put  upon  the  act.  Its  purpose  was  to  enable 
railroads  to  relieve  themselves  from  liability  for  loss  of  goods 
by  showing  by  written  evidence  that  they  had  been  delivered  to 
a  connecting  carrier.  In  the  case  of  Miller  Bros.  z\  Railway, 
33  S.  C.  359,  366,  11  S.  E.  1093,  1959,  9  L.  R.  A.  833,  in  which 
objection  was  made  to  the  admission  of  certain  evidence,  thus 
raising  the  identical  tjuestion  raised  here,  the  court  said :  "With- 
out now  understanding  to  decide  whether  there  are  circum- 
stances under  which  parol  testimony  may  be  admissible  to  prove 
the  delivery  of  property  by  one  carrier  corporation  to  its  next 
connecting  line,  we  think  the  testimony  of  Cudworth  as  to  the 
receipt  of  the  property  by  the  steamship  line  cannot  be  said  to  be 
'merely  oral.'  He  said  *he  recollected  the  receipt  of  the  goods 
by  referring  to  my  receipts.'  Being  shown  the  paper,  dated  Oc- 
tober 4,  1887  (Exhibit  C),  he  said:  'That  is  the  original  in  my 
handwriting.  These  [describing  the  property]  are  cliecked  off  as 
received.  They  are  records  of  my  office;  duplicates  were  fur- 
nished the  South  Carolina  Company,'  etc.  We  do  not  understanc^ 
that  the  act  requires  the  receipt  spoken  of  to  be  in  any  particular 
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icorm.    The  intention  was  to  require  the  delivering  company,  in 
ox"der  to  discharge  itself,  to  produce  such  written  evidence  of  the 
receipt  of  the  property  by  the  connecting  carrier  to  which  it  is 
delivered  as  will  shift  the  liability  to  account  for  the  property 
to  that  company.    As  it  seems  to  us,  the  paper  dated  October  4, 
1887,  and  signed  by  Alfred  Cud  worth  *for  steamer/  sufficiently 
identifies   the  property  received,   and  is  substantially   such  're- 
ceipt in  writing*  as  to  be  a  discharge  to  the  railroad  company." 
Applying  this  language  to  the  case  now  under  consideration,  we 
think  there  is  such  production  of  a  receipt  as  will  prevent  the 
circuit  judge  from  holding  that  there  was  a  total  failure  on  the 
part  of  the  defendant  to  produce  a  receipt  in  writing,  and  there- 
fore it  could  not  possibly  get  a  verdict  in  its  favor.    Witness  Pol- 
lard, the  freight  agent  of  the  Mobile  &  Ohio  Railroad  Company 
at  St.  Louis,  testified  from  a  record  of  his  office,  known  as  the 
''per  diem  sheet,"  that  "the  seven  cases  billed  K.  F.  products  were 
received  at  East  St,  Louis,  June  4,  1903,  in  Southern  car  No. 
24082,  from  Corinth,  Miss.,  on  waybill  25,  dated  June  1,  1903; 
that  they  were  transferred,  on  June  5,  1903,  into  C.  &  A.  car  No. 
15173,  which  was  delivered  to  the  Terminal  Railroad  Association 
at  East  St.  Louis,  IlL,  for  the  C.  &  A.  road  on  June  6,  1903,  and 
were  receipted  for  by  them  at  3 :45  that  day."    According  to  the 
testimony,  the  per  diem  sheet  accompanies  all  cars  transferred 
from  one  railroad  company  to  another,  and  is  signed  by  the 
agent  for  both  receiving  and  delivering  roads,  and  it  is  an  ac- 
knowledgment of  the  receipt  of  the  car  by  the  receiving  company. 
It  is  to  establish  the  defivery  of  cars  to  the  railroad  interested. 
This  sheet  was  also  introduced  in  evidence  and  was,  according 
to  the  language  of  the  court  above  cited,  of  itself  apart  from 
other  records  and  testimony  based  upon  them,  sufficient  receipt  of 
the  goods  by  the  Mobile  &  Ohio  Railroad  Company. 

This  conclusion,  we  think,  is  decisive  of  the  case.  There  are 
other  exceptions,  but  the  decision  of  this  question  either  decides 
them  or  makes  consideration  of  them  unprofitable. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  reversed  and  the  case  remanded  for  a  new  trial. 
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Shaw  z;.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  North  Carolina,  Dec.  11,  1906.) 

[55   S.   E.   Rep.  713.] 

Carriers — Injuries  to  Passenger — Contributory  Negligence.— Under 
Revisal  1905,  §  2628,  providing  that  a  railroad  company  shall  not  be 
liable  for  injuries  to  a  passenger  while  on  the  platform  of  a  car,  in 
violation  of  the  printed  regulations  of  the  company,  posted  in  a  con- 
spicuous place,  inside  of  its  passenger  cars,  where  it  furnished  room 
within  such  cars  sufficient  for  the  proper  accommodation  of  its  pas- 
sengers, the  company  was  not  liable  for  injuries  to  a  passenger  who, 
after  the  porter  called  out  the  name  of  the  station  at  which  she  in- 
tended to  alight,  and  while  the  train  was  still  moving,  went  upon  the 
car  platform  in  violation  of  the  printed  regulations  so  posted,  and 
was  injured  by  the  sudden  jerking  of  the  train,  though  she  went  upon 
such  platform  in  the  bona  fide  belief  that  the  train  had  come  to  a  tull 
stop,  and  though  a  reasonably  prudent  person  u;ider  the  same  circum- 
stances would  have  so  believed  and  acted. 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting.  * 

Appeal  from  Superior  Court,  Mecklenburg  County;  Bryan, 
Judge. 

Action  by  Bessie  Shaw  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  for  plaintiff,  defendant  appeals.  New 
trial  granted. 

This  was  a  civil  action  tried  before  Bryan,  judge,  at  Meck- 
lenburg superior  court,  for  the  recovery  of  damages  for  injuries 
sustained  by  plaintiff  as  the  result  of  an  alleged  fall  from  the 
front  platform  of  one  of  the  defendant's  passenger  cars  while  a 
passenger  thereon  on  the  night  of  February  26,  1905,  at  a  point 
about  three-quarters  of  a  mile  west  of  Matthews,  N.  C,  which 
fall,  it  is  claimed,  was  caused  by  the  sudden  and  violent  jerking 
of  the  train.  The  court  submitted  the  usual  issues  of  negligence, 
contributory  negligence,  and  damage.  The  jury  found  the  issues 
for  the  plaintiff  and  assessed  her  damages.  From  the  judgment 
rendered,  defendant  appealed. 

Burwcll  &  Cansler,  for  appellant. 

Steufort  &  MacRae  and  Tillett  &  Guthrie,  for  appellee. 

Brown,  J.  Plaintiff  was  a  passenger  on  defendant's  passen- 
ger train  going  to  Matthews,  N.  C.  In  the  car  in  which  she 
was  traveling  was  the  following  printed  notice  posted  up  at  the 
time  in  a  conspicuous  place:  "NOTICE!  Passengers  are  prohib- 
ited from  going  on  PLATFORMS  or  between  CARS  while  the 
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train  is  in  motion,  and  are  warned  not  to  allow  their  HEADS  or 
LIMBS  to  project  from  CAR  WINDOWS."  The  evidence  is 
conflicting,  but  there  is  much  evidence  tending  to  prove  that 
plaintiff  went  out  on  the  platform  of  the  car  and  was  injured 
thereon  while  the  Irain  was  moving  and  before  it  had  come  to 
a  stop.  Section  2628,  Revisal  1905,  reads  as  follows:  "In  case 
any  passenger  on  any  railroad  shall  be  injured  while  on  the  plat- 
form of  the  car,  or  on  any  baggage,  wood  or  freight  car,  in  vio- 
lation of  the  printed  regulations  of  the  company  posted  up  at  the 
time  in  a  conspicuous  place  inside  its  passenger  cars  then  in  the 
train,  said  company  shall  not  be  liable  for  the  injury:  provided 
said  company,  at  the  time,  furnishes  room  inside  its  passenger 
cars  sufficient  for  the  proper  accommodation  of  its  passengers." 
It  is  not  contended  that  plaintiff  went  out  on  the  platform  for 
lack  of  room  inside  the  car,  because  it  appears  from  her  own 
testimony  that  she  had  a  seat;  nor  did  she  go  out  at  the  invita- 
tioaof  the  defendant's  agent.  Her  testimony  is  that  the  train 
was  not  in  motion  when  she  went  on  the  platform. 

The  following  instruction  was  given  by  the  court  to  which  de- 
fendant duly  excepted:    "If  the  jury  shall  find  that,  when  the 
plaintiff  went  upon  the  platform,  she  did  so  in  the  bona  fide 
belief  that  the  train  was  not  in  motion,  but  that  it  had  come  to 
a  full  stop,  and  that  a  reasonably  prudent  person  under  the  same 
circumstances  would  have  so  believed  and  so  acted,  then  you  are 
instructed  that  section  2628  of  the  Revisal  of  1905  would  not 
apply,  although  the  train  had  not  actually  come  to  a  full  stop, 
and,  in  this  vifew,  if  you  shall  find  that  the  defendant  was  guilty 
of  negligence,  as  alleged  in  the  complaint,  you  will  answer  the 
first  issue  'Yes.' "     The  rule  of  the  defendant  company,  which 
we  have  quoted,  is  given,  when  the  terms  of  the  statute  have 
been  complied  with,  the  force  and  effect  of  a  law  of  the  state 
prohibiting  passengers  from  going  out  on  the  platform  of  mov- 
ing trains  and  barring  a  recovery  for  injuries  sustained  under 
such  circumstances.    In  other  words,  when  the  railroad  company 
complies  with  the  statute,  and  the  passenger  voluntarily  violates 
the  rule  posted  for  his  protection,  and  he  is  consequently  in- 
jured, the  Jaw  refuses  him  a  right  of  action.     The  passenger's 
conduct  is  not  to  be  governed  entirely  by  the  doctrine  of  con- 
tributory negligence  as  expounded  by  the  courts,  but  rather  in 
the  light  that   there  is  no  actionable  negligence — ^no  cause  of 
action.    The  statute  is  made  for  the  protection  of  passengers  as 
well  as  for  that  of  the  railroad  company,  and  specifically  relieves 
the  company  from  any  liability  when  the  passenger  violates  its 
provisions.     The  vice  in  the  quoted  instruction  is  that  it  gives 
to  the  passenger  the  benefit  of  the  rule  of  the  prudent  man  as 
if  the  matter  were  being  considered  under  the  second  issue  and 
solely  in  the  light  of  contributory  negligence.     The  instruction 
reads  into  the  statute  something  that  is  not  there  and  practically 
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places  upon  the  railroad  company  the  responsibility  for  the  pas- 
senger's error.  However  inadvertent  such  error,  the  passenger, 
and  not  the  carrier,  is  to  blame.  His  honor  assumes  that  the 
train  was  moving*  (how  fast  he  did  not  state),  and  declares  that 
the  statute  does  not  apply  if  the  plaintiff  entered  upon  the  plat- 
form in  the  bona  fide  belief  that  the  train  was  not  moving,  and 
if  a  reasonably  prudent  person  under  similar  circumstances  would 
have  so  believed  and  so  acted.  This  practically  nullifies  the  force 
and  effect  of  the  statute,  and  leaves  it  for  the  jury  to  determine 
when  they  will  apply  the  statute,  and  when  not.  It  is  a  very 
simple  and  easy  matter  by  observing  outside  objects  or  the  earth 
itself  to  tell  when  a  train  is  at  a  standstill,  and  it  imposes  no 
hardship  upon  a  passenger  to  require  him  to  be  certain  as  to 
that  before  entering  upon  the  platform.  The  carrier  owes  no 
duty  to  be  upon  the  lookout  for  passengers  who  violate  the 
printed  rule  and  go  on  the  platform  when  prohibited,  and  the 
engineer  and  those  in  charge  of  the  train  have  a  right  to  suppose 
that  passengers  will  remain  in  the  car  until  it  comes  to  a  full 
stop,  and  they  have  a  right  to  act  accordingly.  The  statute  con- 
tains no  exception  to  its  general  provision,  and  in  plain  terms  re- 
lieves the  company  from  liability  in  the  case  of  a  passenger  in- 
jured while  on  the  platform  of  a  moving  train  when  the  company, 
as  in  this  case,  has  complied  with  its  terms.  In  Denny  v.  Rail- 
road, 132  N.  C.  340,  43  S.  E.  847,  it  is  held  that  a  passenger  who 
voluntarily  goes  upon  the  platform  of  a  moving  train  for  the 
purpose  of  alighting  at  the  station,  and  is  injured  by  reason  of 
a  jerk  in  the  train,  is  not  entitled  to  recover  therefor,  and  Mr. 
Justice  Connor,  speaking  of  the  duty  of  the  engineer,  says :  "He 
cannot  be  supposed  to  know  or  anticipate  that  passengers,  in 
defiance  of  the  rules,  have  gone  upon  the  platform  and  are  stand- 
ing upon  the  steps  of  the  car  while  in  motion."  See,  also,  Rail- 
road Co.  V.  Hawk,  72  Ala.  112,  47  Am.  Rep.  403. 

In  the  case  before  us,  as  in  Denny's  Case,  there  is  no  sug- 
gestion that  the  conductor  was  upon  the  platform  and  no  evidence 
that  plaintiff  was  invited  to  go  out  there  preparatory  to  leaving 
the  train.  The  fact  that  the  porter  called  out  the  station  name 
before  reaching  the  station  was  no  invitation  to  go  upon  the  plat- 
form, for  at  that  time  the  train  was  running  rapidly,  and  only 
after  the  announcement  did  it  begin  to  slow  down.  In  Smith  v. 
Railroad,  88  Ala.  538,  7  South.  1 19,  7  L.  R.  A.  323,  16  Am.  St. 
Rep.  63,  it  is  said:  "The  mere  announcement  of  the  name  of 
a  station  is  not  an  invitation  to  alight;  but,  when  followed  by 
a  full  stoppage  of  the  train  soon  thereafter,  is  ordinarily  notifica- 
tion that  it  has  arrived  at  the  usual  place  of  landing  passengers. 
*  *  *  Comparing  all  the. cases,  we  deduce  that,  when  the  name 
of  the  station  is  called,  and,  soon  thereafter,  the  train  is  brought 
to  a  standstill,  a  passenger  may  reasonably  conclude  that  it  has 
stopped  at  the  station,  and  endeavor  to  get  off,  unless  the  cir- 
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cumstances  and  indications  are  such  as  to  render  manifest  that 
the  train  has  not  reached  the  proper  and  usual  landing  place/' 
To  the  same  effect  are  the  following  cases :  England  v.  Railroad 
(Mass.)  27  N.  E.  1;  Railroad  Co.  v.  Holmes,  97  Ala.  332,  12 
South.  286;  Mitchell  v.  Railroad,  51  Mich.  236,  16  N.  W.  388, 
47  Am.  Rep.  566;  Railroad  v.  Green  (111.)  25  Am.  Rep.  255; 
Minock  v.  Railroad  (Mich.)  56  N.  W.  780. 

It  is  contended  by  defendant  that  there  is  a  material  variation 
between  the  allegation  of  the  complaint  and  plaintiff's  proof,  in 
that  she  alleges  in  her  complaint  that  the  train  was  moving  when 
she  entered  on  the  platform,  and  in  her  testimony  she  states  that 
it  was  at  a  standstill.  It  is  unnecessary  that  we  consider  this^ 
as  the  complaint  may  be  amended  before  another  trial. 

New  trial. 


Pomroy  v.  Bangor  &  Aroostook  R.  Co. 

(Supreme  Judicial  Court  of  Maine,  June  8,  1907.) 

[67  Atl.   Rep.   561.] 

Carriers — Carriages  of  Passengers — Duty  of  Passenger.* — Wlien 
the  relation  of  passenger  and  common  carrier  of  passengers  exists^ 
the  law  requires  that  the  passenger  should  exercise  such  care  as 
persons  of  ordinary  prudence  and  intelligence  would  exercise  under 
the  same  circumstances. 

Same — Duty  of  Carrier.! — It  is  the  duty  of  a  common  carrier  of 
passengers  to  do  all  that  human  vigilance  and  foresight  can,  under 
the  circumstances,  considering  the  character  and  mode  of  conveyance^ 
to  prevent  accidents  to  passengers. 

Same. — Ordinary  care  under  the  circumstances  is  the  legal  standard 
in  all  cases.  The  significance  of  the  term  "ordinary  care"  varies  with 
the  attendant  and  surrounding  circumstances.  This  care  is  to  be  ex- 
ercised by  the  carrier  of  passengers  at  all  times  when,  and  at  all 
places  where,  the  parties  are  in  the  relation  of  passenger  and  car- 
rier, whether  during  transit,  at  the  stations,  upon  platforms,  or  in 


*See  foot-notes  appended  to  Farrell  v.  Great  Northern  Ry.  Co. 
(Minn.).  23   R.   R.   R.   408,  46   Am.   &   Eng.   R.    Cas.,   N.   S.,   408. 

tSee  foot-notes  appended  to  Farrell  v.  Great  Northern  Ry.  Co. 
(Minn.),  23  R.  R.  R.  408,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  408;  foot-notes 
appended  to  Chicago  City  Ry.  Co.  v.  Shreve  (111.),  23  R.  R.  R.  444, 
46  Am.  &  Eng.  R.  Cas.,  N.  S.,  444;  foot-notes  appended  to  Louis- 
ville &  N.  R.  Co.  V.  Mulder  (Ala.),  23  R.  R.  R.  66,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  66;  WilHamsqn^v,  Central  of  Georgia  Ry.  Co.  (Ga.),  23  R. 
R.  R.  57,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  57;  Atchison,  etc.,  Rv-  Co.  v. 
Calhoun  (Okla.),  22  R.  R.  R.  791,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  791. 
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waiting  rooms;  and  it  applies  to  all  matters  which  pertain  to  the 
business  of  the  carrier  of  passengers. 

Same — Action  for  Injuries — Evidence — Sufficiency. — In  the  case  at 
bar,  a  short  time  previous  to  the  accident  whereby  the  plaintiff  was 
injured,  the  defendant's  station  buildings  at  Sherman  or  Patten  Junc- 
tion were  destroyed  by  fire,  and  on  the  date  of  the  accident  the  de- 
fendant was  engaged  in  rebuilding  its  passenger  depot  at  said  junc- 
tion, and  no  waiting  room  had  been  completed  so  as  to  be  used  by 
the  public.  On  the  west  side  of  a  long  platform,  which  had  been 
newly  laid  between  the  tracks,  a  car  had  been  left  for  the  accommo- 
dation of  passengers,  to  be  temporarily  used  as  a  waiting  room,  and  it 
was  customary  to  allow  passengers  coming  from  Patten  to  Sherman 
to  wait  in  the  passenger  car  on  which  they  came  until  ready  to  take 
the  trains  going  north  or  south.  The  plaintiff,  a  passenger  from 
Patten  and  bound  north,  remained  in  the  Patten  car  for  some  time 
after  its  arrival  at  Patten  Junction,  and  then,  as  she  alleged,  on  at- 
tempting to  alight  from  the  car  platform,  and  without  previous  notice 
to  her,  the  car  was  suddenly  started,  and  «he  was  thrown  against  the 
edge  of  a  platform,  and  received  bodily  injuries.  The  plaintiff  re- 
covered a  verdict  against  the  defendant  for  $3,000.  Held  that,  on  the 
qustion  of  the  defendant's  liability,  the  evidence  does  not  manifestly 
show  that  the  verdict  was  wrong,  but  that  the  damages  awarded  were 
excessive,  and,  unless  remittitur  be  made,  the  verdict  must  be  set 
aside. 

(Official.) 

On  motion  from  Supreme  Judicial  Court,  Aroostook  County. 
Action  by  Annie  Pomroy  against  the  Bangor  and  Aroostook 
Railroad  Company. 

Action  on  the  case  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  and  alleged  to  have  been  caused  by 
the  negligence  of  the  defendatit  while  she  was  alighting  from  a 
railroad  car  at  Sherman  Station  or  Patten  Junction,  so  called, 
on  the  line  of  the  defendant's  railroad.  Plea,  the  general  issue. 
Verdict  for  plaintiff  for  $3,000.  The  defendant  then  filed  a  gen- 
eral motion  for  a  new  trial. 

Sustained  unless  remittitur  be  made. 

Memorandum:  One  of  the  justices  did  not  sit  in  this  case, 
being  disqualified  by  reason  of  being  a  stockholder  in  the  defen- 
dant company. 

Argued  before  Whitehouse,  Strout,  P^abody,  and  SpEarJJ. 

Ira  G.  Hersey  and  Shaw  &  Lewin,  for  plaintiff. 
Pozvers  &  Archibald,  F,  H.  Appleton,  and  Hugh  R,  Chaplin, 
for  defendant. 

Pkabody,  J.  This  was  an  action  on  the  case  brought  by  the 
plaintiff  against  the  defendant  company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  received  through  the  negli- 
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gence  of  the  defendant's  servants  while  she  was  alighting  from 
a  railroad  car  at  Sherman  Station  or  Patten  Junction,  so  called, 
on  the  line  of  the  defendant's  railroad. 

The  jury  rendered  a  verdict  of  $3,000  in  favor  of  the  plain- 
tiff. 

The  case  is  before  the  law  court  on  a  general  motion  for  a 
new  trial  filed  by  the  defendant.  The  provisions  which  the  jury 
must  have  found  proved  are  ( 1 )  that  at  the  time  of  the  accident 
the  plaintiff  was  in  the  exercise  of  reasonable  care;  (2)  that  the 
accident  was  caused  by  the  defendant's  negligence;  (3)  that 
the  damages  awarded  were  a  reasonable  compensation  for  the 
injuries  directly  and  naturally  resulting  from  the  accident. 

The  issues  raised  by  the  motion  are,  first,  whether  the  verdict 
is  against  law;  second,  whether  it  is  manifestly  against  the  evi- 
dence and  weight  of  evidence;  third,  whether  the  damages 
awarded  by  the  jury  are  excessive.  It  is  not  in  controversy  that 
the  relation  of  passenger  and  common  carrier  of  passengers  ex- 
isted between  the  parties  at  the  time  of  the  accident.  This  is  an 
important  fact,  bearing  upon  the  question  of  the  care  which 
the  law  required  of  the  respective  parties  for  the  safety  of  the 
passenger  while  this  relation  existed.  The  law  requires  that 
the  passenger  should  exercise  such  care  as  persons  of  ordinary 
prudence  and  intelligence  would  exercise  under  the  same  circum- 
stances. The  duty  of  the  common  carrier  of  goods  is  distinctly 
different  from  that  of  the  common  carrier  of  passengers.  The 
former  is  under  an  implied  contract  to  deliver  the  goods  received 
for  transportation  safely  to  the  consignee,  unless  loss  or  injury 
occurs  by  the  act  of  God  or  the  public  enemy,  while  the  latter 
is  only  required  to  do  all  that  human  vigilance  and  foresight  can 
under  the  circumstances,  considering  the  character  and  mode  of 
conveyance,  to  prevent  accidents  to  passengers.  Libby  v.  Maine 
Central  Railroad  Co.,  85  Me.  34,  26  Atl.  943,  20  L.  R.  A.  812; 
Rodgers  v.  Kennebec  Steamboat  Co.,  86  Me.  261,  29  Atl.  1069, 
25  L.  R.  A.  491 ;  Raymond  v,  Portland  Railroad  Co.,  100  :VIe. 
529,  62  Atl.  602,  3  L.  R.  A.  (N.  S.)  94.  In  the  last  case  cited 
we  have  decided  that  the  distinction  in  degrees  of  care,  such  as 
"slight,"  "ordinary,"  or  "great,"  is  unscientific  and  impractica- 
ble, as  the  law  furnishes  no  definition  of  these  terms  which  can 
be  applied  in  practice  Ordinary  care,  under  the  circumstances, 
is  the  legal  standard  in  all  cases.  The  significance  of  the  term 
"ordinary  care"  varies  with  the  attendant  and  surrounding  cir- 
cumstances. This  care  is  to  be  exercised  by  the  carrier  of  pas- 
sengers at  all  times  when,  and  at  all  places  where,  the  parties 
are  in  relation  of  passenger  and  carrier,  whether  during 
transit,  at  the  station,  upon  platforms,  or  in  waiting  rooms; 
and  it  applies  to  all  matters  which  pertain  to  the  business 
of  the  carrier  of  passengers.  Dodge  z\  Boston  &  B.  S.  S.  Co., 
148   Mass.    207,    19   N.    E.    373,    2    L.    R.    A.    83,    12    Am. 
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St.  Rep.  541 ;  Jordan  r.  N.  Y.,  N.  H.  &  H.  R.  Co.,  165  Mass. 
346,  43  X.  E.  Ill,  32  L.  R.  A.  101,  52  Am.  St.  Rep.  522; 
Shannon  z\  B.  &  A.  Railroad  Co.,  78  Me.  52,  2  Atl.  678. 

It  appears  from  the  facts  not  in  controversy  that  a  short  time 
previous  to  August  8,  1903,  the  date  of  the  accident,  the  defend- 
ant's station  buildings  at  Sherman  or  Patten  Junction  were  de- 
stroyed by  fire,  and  that  on  this  date  the  defendant  was  engaged 
in  rebuilding  the  passenger  depot,  and  no  wailing  room  had  been 
completed  so  as  to  be  used  by  the  public.  On  the  west  side  of 
the  long  platform,  which  had  been  newly  laid  between  the  tracks, 
a  car  had  been  left  for  the  accommodation  of  passengers,  to  be 
temporarily  used  as  a  waiting  room,  and  it  was  customary  to 
allow  passengers  coming  from  Patten  to  Sherman  to  wait  in  the 
passenger  car  on  which  they  came  until  ready  to  take  the  train 
going  north  to  Houlton  or  south  to  Bangor. 

There  is  conflicting  evidence  as  to  conversations  between  the 
plaintiff  and  conductor  and  baggage  master  relating  to  the  car 
which  was  used  for  the  Patten  passengers,  as  to  whether  it  was 
in  motion  when  she  attempted  to  alight,  and  as  to  the  direct  cause 
and  manner  of  her  falling  upon  the  platform.  The  plaintiff  testi- 
fies that  the  conductor  told  the  lady  passengers  before  the  train 
reached  the  station  that  they  could  remain  in  the  car  or  get  out 
just  as  they  chose,  and  said  that  the  car  would  stay  there  until 
the  other  train  came  up;  that,  being  tired  of  sitting  in  the  car, 
she  thought  she  would  go  out,  and  was  going  out  as  carefully  as 
she  could,  and,  as  she  got  down  on  the  second  step  of  the  car, 
it  started  quick,  and  she  was  thrown  on  her  right  side  against  the 
edge  of  the  platform  next  to  the  train;  that  she  had  no  notice 
that  the  car  was  going  to  move.  The  conductor  in  his  testimony 
denies  that  he  made  any  announcement  to  the  passengers  in  re- 
gard to  the  car.  The  baggage  man  states  that,  in  answer  to  the 
plaintiff's  inquiry,  he  told  her  that  the  car  would  remain  in 
that  place  until  the  train  for  Houlton  arrived,  but  would  probably 
move  around  some,  and  would  be  back  to  the  station  before  the 
arrival  of  the  train  for  Bangor;  that,  after  he  gave  the  signal, 
the  car  commenced  to  back  up  very  slowly,  slower  than  a  man 
would  naturally  walk  on  the  platform.  The  baggage  master  at 
the  station  says  that  the  plaintiff  was  stepping  off  the  car  while 
in  motion  when  she  fell.  A  carpenter  who  had  charge  of  re- 
building the  station  buildings  states  that  he  saw  the  plaintiff  rush 
out  of  the  car  while  it  was  moving  and  fall  upon  the  platform; 
that  he  should  say  she  jumped.  Another  carpenter  states  that 
he  saw  the  Patten  train  back  in  and  afterward  saw  it  backing 
back,  and,  while  looking  at  the  moving  train  saw  the  plaintiflP 
come  to  the  door  hurriedly,  and,  as  she  stepped  or  jumped  from 
the  care  steps,  she  fell  on  the  platform. 

In  the  absence  of  exceptions,  we  are  to  assume  that  the  jury 
were  fully  and  correctly  instructed  as  to  the  legal  principles  ap- 
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plicable  to  the  case.  The  evidence  of  the  plaintiff,  if  substan- 
tially correct,  sustains  prima  jade  Ihe  propositions  that  she  re- 
ceived injuries  to  which  no  negligence  on  her  part  contributed, 
and  that  these  injuries  were  caused  by  the  negligence  of  the  de- 
fendant. In  the  absence  of  notice  or  warning,  she  had  the  right 
to  assume  that  the  car  which  was  used  as  a  temporary  waiting 
room  would  remain  stationary  until  after  the  arrival  of  the  train 
for  Houlton,  and,  if  there  was  occasion  or  necessity  for  moving 
the  car,  the  omission  on  the  part  of  the  servants  of  the  company 
to  notify  a'  passenger  would  be  negligence.  And,  even  if  the 
testimony  introduced  by  the  defendant  corporation  is  substan- 
tially correct,  it  constitutes  no  such  preponderance  of  evidence  in 
its  favor  as  to  manifestly  show  that  the  verdict  was  unwarranted. 
The  facts  in  the  case  at  bar  are  more  nearly  analogous  to  those 
in  Shannon  z\  Boston  &  A.  R.  Co.  supra,  than  to  those  in  Mc- 
Donald V,  Boston  &  M.  R.  R.  Co.,  87  Me.  466,  32  Atl.  1010. 

The  defendant's  claim  in  support  of  the  motion  that  the  dam- 
ages were  excessive  seems  to  us  to  have  merit. 

The  manner  of  the  plaintiff's  fall  upon  the  platform  is  de- 
scribed by  her  and  by  witnesses  called  by  the  defendant,  as  al- 
ready stated.  The  theory  of  the  plaintiff  is  that  she  was  thrown 
by  a  sudden  movement  of  the  car  in  a  partially  upright  position 
and  struck  her  side  against  the  edge  of  the  platform,  which  it 
is  contended  would  account  for  the  injuries  claimed  to  have  been 
sustained,  and  that  of  the  defendant  is  that  she  jumped,  falling 
on  her  right  side  lengthwise  on  the  platform,  which  it  is  argued 
would  make  the  nature  of  the  injuries  claimed  improbable. 

The  immediate  results  of  the  fall  were  not  sufficiently  serious 
to  attract  the  attention  of  those  at  the  station  or  to  prevent 
the  plaintiff  from  continuing  her  journey  to  Houlton,  instead  of 
returning  home  by  a  train  soon  to  arrive,  and  her  statement  as 
to  the  effects  upon  her  is  somewhat  inconsistent  with  her  conduct 
on  that  day,  and  for  several  months  thereafter,  and  is  still  more 
inconsistent  with  the  claim  that  the  abnormal  conditions  now 
shown  to  exist  were  caused  solely  by  the  accident. 

If  her  injuries  were  indicated  by  all  the  symptoms  testified  to 
by  her  and  witnesses,  the  damages  awarded  were  conservative, 
and  none  the  less  so  because  they  may  have  been  intensified  by 
pre-existing  disease:  but  there  should  be  no  confusion  as  to  the 
suffering  and  disability  naturally  resulting  from  the  accident  and 
that  to  be  imputed  to  other  causes.  We  think  it  is  conclusively 
shown  by  the  testimony  of  the  medical  experts,  called  both  by 
the  plaintiff  and  the  defendant,  that  she  had  been  previously 
suffering  from  a  complication  of  physical  troubles  which  would 
account  partially  at  least  for  the  pain,  nausea,  and  nervous  con- 
dition to  which  she  is  subject.  It  appears  after  careful  analysis 
of  the  evidence  that  the  jury  must  have  estimated  the  damages 
returned  by  their  verdict  upon  the  assumption  that  the  plaintiff 
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had,  previous  to  the  accident,  always  been  in  perfect  health.  The 
testimony  which  tends  to  prove  this  is  discredited  by  the  results 
of  the  physical  examination  of  the  plaintiff  made  by  professional 
witnesses. 

While  it  is  difficult  to  apportion  suffering  or  disability  as  be- 
tween distinct  contributing  causes,  this  is  necessary  when  com- 
pensation is  to  be  computed,  and  it  should  be  done  with  a  just 
consideration  of  the  rights  of  the  parties.  In  this  case  the  dam- 
ages awarded  by  the  jury  are  clearly  excessive. 

The  motion  is  sustained,  unless  the  plaintiff  within  30  days 
after  the  rescript  is  filed  remits  from  the  amount  of  the  verdict 
all  above  $500. 


Cooper  v.  Seaboard  Air  Line  Ry. 
(Supreme  Court  of  South  Carolina,  Sept.  6,  1907.) 

[58  S.  E.  Rep.  930.] 

Carriers  —  Connecting  Carriers  —  Injury  to  Shipment  —  Presump- 
tion.*— The  presumption  from  the  receipt  by  a  consignee  from  the 
terminal  carrier  of  a  shipment  of  goods  damaged  by  breakage  is  that 
the  goods  were  damaged  while  in  the  possession  of  such  carrier. 

Appeal  from  Circuit  Court,  Richland  County;  D.  E.  Hydride 
and   R.   Withers   Memminger,   Judges. 

Action  by  J.  B.  Cooper  against  the  Seaboard  Air  Line  Railway, 
Judgment  for  plaintiff.     Defendant  appeals.     Affirmed. 

B.  L.  Craig  and  Lyles  &  McMahan,  for  appellant. 
De  Pass  &  De  Pass,  for  respondent. 

Jones,  J.  In  this  action  brought  in  a  magistrate  court,  plain- 
tiff sought  to  recover  of  defendant  $8  damage  by  breakage  while 
in  its  possession  to  a  shipment  of  a  box  of  crockery  ware  from 
Cincinnati,  Ohio,  to  Blaney,  S.  C,  and  $50  penalty  for  failure 
to  adjust  and  pay  the  claim  within  90  days  after  the  filing  thereof, 
as  prescribed  by  the  act  of  February  23,  1903  (24  St.  at  Large, 
p.  81.)     The  first  trial  resulted  in  a  verdict  for  plaintiff,  which, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  burden 
of  proving  which  carrier  was  guilty  of  the  negligence  causing  loss  of 
or  injury  to  freight  transported  over  several  connecting  lines,  see 
foot-notes  appended  to  Norfolk  &  Western  Ry.  Co.  v.  Wilkinson 
(Va.),  23  R.  R.  R.  290,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  290;  foot-notes 
appended  to  Bcede  v.  Wisconsin  Cent.  Ry,  Co.  (Minn.),  9  R.  R.  R. 
290,  32  Am.  &  Eng.  R.  Cas.,  N.  S..  290,  where  all  the  preceding  au- 
thorities in  this  series  are  collected. 
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^n  appeal  to  the  circuit  court,  was  set  aside,  and  the  case  re- 
fJ^anded  to  the  magistrate  court  for  a  new  trial,  because  of  error 
^u  the  admission  of  testimony.  On  the  second  trial  before  the 
^Uagistrate  judgment  was  rendered  in  favor  of  plaintiff  in  the 
stiin  of  $58,  and,  on  appeal  to  the  circuit  court,  this  judgment  was 
affirmed,  from  which  defendant  appealed  to  this  court  on  one 
^:>cception,  assigning  error  to  the  circuit  court  in  holding  the 
act  of  February  23.  1903  (24  St.  at  Large,  p.  81),  not  violative 
of  article  1,  §  8,  cl.  3,  Const.  U.  S.,  relating  to  interstate  com- 
merce. 

On  the  trial  before  the  magistrate  court,  defendant  offered  no 
testimony,  and  the  only  testimony  offered  by  plaintiff  was  proof 
of  damage  by  breakage  to  the  goods  received.    There  was  a  pre- 
sumption, therefore,  that  the  goods  were  damaged  while  in  the 
possession  of  the  defendant,  the  terminal  carrier.    Wiltet  v,  Rail- 
H'ay   Co.,  66  S.  C.^  478,  45  S.  C.  93 ;  Walker  v.  Railway,  76  S. 
C  3Q9,  56  S.  E.  952.     And  the  finding  of  fact  on  this  point  by 
^^t  circuit  court  is  conclusive.     This  case,  therefore,  falls  within 
i^e  principle  stated  in  Charles  v.  A.  C.  L.  R.  R.  Co.   (recently 
^led),  58  S.  E.  927,  which  sustained  the  constitutionality  of  this 
Statute  as  applied  to  carriers  doing  business  in  this  state  in  whose 
possession  goods  were  lost  or  damaged. 
The  judgment  of  the  circuit  court  is  affirmed. 

27RR  R-9 
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(Supreme  Court  of  South  Carolina,  Aug.  31,  1907.) 

[58  S.  E.  Rep.  927.] 

Carriers — Connecting  Carriers — ^Loss  of  Shipment — Evidence.— For 
the  purpose  of  showing  that  four  bags  out  of  a  shipment  of  rice  were 
lost  while  in  the  possession  of  the  terminal  carrier,  a  freight  bill  for 
transporting  30  packages  of  rice  presented  by  such  carrier  to,  and  paid 
by  the  consignee,  and  indorsed,  "4  sacks  short,"  is  relevant. 

Same. — A  prima  facie  showing  of  loss  while  in  the  hands  of  the  ter- 
minal carrier  is  made  out  by  the  testimony  of  the  consignee  that  he 
ordered  30  bags  of  rice  of  W.,  and  that  such  carrier  presented  to  him, 
and  he  paid,  a  freight  bill  for  carrying  30  packages  of  rice  consigned 
by  one  having  the  same  initial  as  W.,  and  that  it  was  indorsed,  "4 
sacks  short." 

Appeal — Harmless  Error. — There  being  sufficient  undisputed  evi- 
dence to  support  the  judgment  of  a  magistrate,  error  in  admitting 
other   evidence  will  be   considered   harmless. 

Evidence — Best  and  Secondary — Writings  Collateral  to  Issues.— 
Plaintiff,  in  an  action  by  the  consignee  against  a  carrier  for  loss  of 
4  bags  out  of  a  shipment  of  30  bags  of  rice,  may  testify  that  he 
had  bought  30  bags  of  rice  of  W.,  without  producing  the  written 
order  and  acceptance  admitted  to  be  in  existence,  defendant's  lia- 
bility being  dependent  not  on  such  contract,  but  on  its  possession 
for  transportation  of  goods  consigned  to  plaintiff,  and  such  contract 
being  merely  a  collateral  matter,  as  to  which  parol  testimony  is 
admissible. 

Commerce — Interstate  Commerce — Regulation.* — Act  1903  (24  St. 
Large,  p.  81),  providing  a  penalty  of  $50  to  be  paid  the  consignee  by 
a  carrier  doing  business  in  the  state,  for  failure  to  adjust  and  pay 
within  a  certain  time  a  claim  for  loss  of  freight  while  in  its  posses- 
sion, is  not  unconstitutional  as  an  interference  with  interstate  com- 
merce, even  in  case  of  an  interstate  shipment.   • 

Appeal  from  Common  Pleas  Circuit  Court  of  Florence  County; 
Geo.  W.  Gage,  Judge. 

Action  by  R.  Keith  Charles  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Will  cox  &  IVillcox,  for  appellant. 
Gallctly  &  Ragsdale,  for  respondent. 


♦See  foot-note  appended  to  Atlantic  Coast  Line  Ry.  Co.  r.  Common- 
wealth (Va.),  11  R.  R.  R.  399,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  399;  foot- 
note appended  to  Harrill  Bros.  v.  Southern  Ry.  (N.  Car.),  23  R.  R.  R. 
427,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  427. 
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J^^f^'  J*   '^his  action  was  brought  in  a  magistrate  court  to  re- 
J^^    1^^  value  of  four  sacks  of  rice  alleged  to  have  been  shipped 
i^o'^^        •  ^^^^^"S'  La.,  by  Martin  J.  Wynne  to  the  plaintiff  at 
•^•^^^y  ^^^^Ife,  S.  C,  and  to  have  been  lost  while  in  the  possession 
^  *^^  ^^i^Tvdant  carrier,    and  also  to  recover  $50  penalty  for 
"^^X^  \.C>  ^4)Mst  and  pay  the  claim  within  90  days,  as  prescribed 
by  the  act  of  February  23,  1903.    The  magistrate  gave  judgment 
against  defendant  for   the  amount  claimed,  $68.48,  which  judg- 
ment on  appeal  was  affirmed  by  the  circuit  court. 

We  notice  first  appellant's  seventh  and  eighth  exceptions,  alleg- 
ing error  in  finding  that  the  rice  sued  for  was  lost  while  in  the 
possession  of  the  defendant,  there  being  no  testimony  whatever 
tending  to  show  such    fact.     The  circuit  court  found  that  "the 
defendant  presented  to  and  collected  from  the  plaintiff  a  freight 
bill  for  30  sacks  of  rice,  and  marked  on  the  bill,  '4  sacks  short,' 
*   *    *      that  it  was  warrantable  to  conclude  that  the  four  sacks 
of  rice  did  come  into  the  possession  of  the  defendant  company, 
for  it  collected  the  freight  on  the  four  sacks,  and  declared  that 
the  rice  was  missing.    Enough  was  proven  to  cast  on  the  defend- 
ant company  the  burden  of  proving  that,  when  the  shipment 
readied  its  line,  four  sacks  were  then  missing.     The  defendant 
alone  knew  the  fact,  and  it  did  not  prove  it."    The  plaintiff  was 
the  only  witness  examined  in  the  case  and  his  testimony  war- 
ranted the  conclusion  of  the  circuit  court,  if  his  testimony  on  this 
point  was  admissible.     The  fifth  exception  charges  that  it  was 
error  to  admit  in  evidence  the  freight  bill.  Exhibit  F,  on  the 
ground  of  irrelevancy.    It  appears  from  the  exhibit  that  defend- 
ant collected  from  plaintiff  $13.50  freight  for  transporting  "30 
pkts.  rice,"  and  that  the  consignor  was  "M.  J.  W.,"  and  that  four 
sacks  were  short.     Plaintiff  testified  that  in  August,  1905,  he  or- 
dered   Martin  J.  Wynne  of  New  Orleans  to    ship  30  bags  of 
rice,  and  paid  him  for  the  same,  and  that  he  paid  the  freight  for 
30  bags,  and  only  received  26.     There  was  no  evidence  of  any 
other  order  by  plaintiff  for  rice  or  shipment  of  rice  to  plaintiff 
during  the  period  involved  in  the  controversy.     The  freight  bill 
and  its  payment  with  this  statement  indorsed  thereon  was  clearly 
relevant.    It  tended  to  show  a  single  shipment  of  30  bags  of  rice 
to  plaintiff  by  one  whose  initials  were  the  same  as  those  of  the 
alleged  shipper,  and   that   charge  was  made  by  defendant  for 
transporting  that  number  of  bags,  coupled  with  an  admission  that 
four  were  missing.     This  was  at  least  sufficient  to  make  out  a 
prima  facie  case  of  loss  while  in  the  possession  of  defendant,  and 
to  cast  upon  defendant  the  burden  of  showing  that  the  loss  did 
not  occur  on  its  line      Willet  v.  Railway,  66  S.  C.  478,  45  S.  E. 
93:  Walker  v.  Railway,  76  S.  C.  309,  56  S.  E.  952. 

The  foregoing  conclusion  renders  it  immaterial  to  consider  the 
third  and  fourth  exceptions  to  the  admission  of  testimony  by  the 
"magistrate,  for  if  ^^lV  be  conceded  that  it  was  error  to  admit  in 
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evidence  a  bill  of  lading  purporting  to  be  issued  by  the  Louis- 
ville &  Nashville  Railroad  Company  for  30  sacks  of  rice  consigned 
by  Martin  J.  Wynne  to  plaintiff,  without  some  proof  that  it  was 
in  fact  issued  to  the  consignor  by  an  authorized  agent,  and  that 
it  was  also  error  to  allow  in  evidence  a  bill  for  30  packages  of 
rice  rendered  to  plaintiff  by  Martin  J.  Wynne,  dated  August  23, 
1905,  containing  the  words,  "shipped  via  L.  &  N.  Rd.,"  being  the 
mere  statement  of  Martin  J.  Wynne  not  examined  in  this  case, 
stiJl  the  error  was  harmless,  as  this  testimony  may  be  stricken 
from  the  record,  and  leave  undisputed  testimony  sufficient  to  sus- 
tain a  judgment  for  the  loss  of  goods  while  in  defendant's  pos- 
session. Section  368  of  the  Code  of  Civil  Procedure  of  1902  re- 
quires that  on  appeals  from  magistrate's  court  judgment  should 
be  rendered  according  to  the  justice  of  the  case,  without  regard 
to  technical  errors  and  defects,  which  do  not  affect  the  merits. 

The  first  and  second  exceptions  allege  error  in  permitting  plain- 
tiff to  testify  that  he  had  purchased  30  bags  of  rice  from  Martin 
J.  Wynne  without  producing  the  written  order  and  acceptance 
therefor  admitted  to  be  in  existence.  This  not  being  a  suit  be- 
tween plaintiff  and  Martin  J.  Wynne  touching  the  purchase  of 
the  rice ;  and,  defendant's  liability  being  dependent  not  upon  such 
contract  of  purchase,  but  upon  its  possession  for  transportation 
of  goods  consigned  to  plaintiff,  the  contract  in  question  involved 
merely  a  collateral  matter,  as  to  which  parol  testimony  was  ad- 
missible.   Elrod  z\  Cochran,  59  S.  C.  470,  38  &.  E.  122. 

The  ninth  exception  assigns  error  in  not  reversing  the  judg- 
ment of  the  magistrate  for  the  statutory  penalty,  after  having 
held  that  the  claim  in  question  arose  out  of  an  interstate  shipment, 
and  that  the  penalty  statute  was  invalid  as  to  interstate  shipments. 
What  the  circuit  court  really  held  was  that  the  terms  of  the  pro- 
viso of  the  act  of  1903  were  invalid  in  so  far  as  they  refer  to  com- 
merce between  the  states,  under  the  authority  of  Central  of 
Georgia  R.  R.  v.  Murphy,  196  U.  S.  194,  25  Sup.  Ct.  218,  49  L. 
Ed.  444,  but  that  defendant  could  not  avail  itself  of  the  inva- 
lidity of  this  proviso,  as  the  evidence  showed  that  defendant  was 
in  possession  of  the  goods  lost;  in  other  words,  that  the  penalty 
statute  of  1903  does  not  violate  the  interstate  commerce  law  in 
so  far  as  it  applies  to  commerce  carriers  in  this  state  in  whose 
possession  the  goods  are  lost  or  damaged.  The  Georgia  statute, 
which  was  condemned  in  the  Murphy  Case  as  an  unlawful  inter- 
ference with  interstate  commerce,  imposed  upon  the  initial  or 
connecting  carrier,  as  a  condition  of  availing  itself  of  a  valid 
contract  of  exemption  from  liability  beyond  its  own  line,  the  duty 
of  tracing  the  freight  and  informing  the  shipper  in  writing  when, 
where,  and  how,  and  by  what  carrier  the  freight  was  lost,  dam- 
aged, or  destroyed,  and  of  giving  the  names  of  the  parties  and 
their  official  position,  if  any,  by  whom  the  truth  of  the  facts  set 
out  in  the  information  can  be  established.  The  distinction  between 
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the  Georgia  statute  and  our  statute  (Civ.  Code  1902,  §  1710)  is 
pointed  out  in  Skipper  v.  Seaboard  Air  line,  75  S.  C.  276,  55  S. 
E.  454,  7  L.  R.  A.  (N.  S.)  388,  which  sustained  section  1710  as 
not  violative  of  interstate  commerce.  We  are,  however,  not  to 
consider  the  validity  of  section  1710,  but  we  are  to  consider  the 
validity  of  the  act  of  1903  (24  St.  at  Large,  p.  81)  as  applied 
to  interstate  shipments.  The  statute,  by  its  title,  is  "An  act  to 
r^[ulate  the  manner  in  which  a  common  carrier  doing  business 
in  this  state  shall  adjust  freight  charges  and  claims  for  loss  of  or 
damage  to  freight."  Section  2  provides  "that  every  claim  for 
loss  of  or  damage  to  freight  while  in  the  possession  of  such  com- 
mon carrier  shall  be  adjusted  and  paid  within  forty  days,  in  case 
of  shipments  wholly  within  this  state,  and  within  ninety  days,  in 
case  of  shipments  without  this  state,  after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point  of  destination  of  such 
shipment:  provided,  that  no  such  claim  shall  be  filed  until  the 
arrival  of  the  shipment  or  of  some  part  thereof  at  the  point  of 
destination,  or  until  after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  carrier  shall  be  liable  for  the 
amount  of  such  loss  or  damage,  together  with  interest  thereon 
from  the  date  of  the  filing  of  the  claim  therefor  until  the  payment 
thereof.  Failure  to  adjust  and  pay  such  claim  within  the  periods 
respectively  herein  prescribed  shall  subject  each  common  carrier 
so  failing  to  a  penalty  of  fifty  dollars  for  each  and  every  such 
failure,  to  be  recovered  by  any  consignee  or  consignees  aggrieved 
in  any  court  of  competent  jurisdiction :  provided,  that  unless  such 
c(^nsignee  or  consignees  recover  in  such  action  the  full  amount 
claimed,  no  penalty  shall  be  recovered,  but  only  the  actual  amount 
of  the  loss  or  damage,  with  interest  as  aforesaid :  provided,  fur- 
ther, that  no  common  carrier  shall  be  liable  under  this  act  for 
property  which  never  came  into  its  possession,  if  it  complies  with 
the  provisions  of  section  1710,  vol.  1,  of  the  Code  of  Laws  of 
South  Carolina,  1902.'*  The  last  proviso,  as  the  circuit  court 
correctly  held,  has  no  application  to  carriers  into  whose  posses- 
sion the  goods  have  come.  Construing  the  statute  in  Seegers  v. 
Railway,  7Z  S.  C.  71,  52  S.  E.  797,  the  court  said:  "The 
duty  to  make  prompt  settlement  for  loss  or  damage  to  goods  is 
but  an  incident  of  the  duty  to  transport  and  deliver  safely  and 
with  reasonable  diligence.  The  statute  in  question  was  designed 
to  effectuate  an  important  public  purpose,  viz.,  to  compel  the 
common  carrier  to  perform  with  reasonable  diligence  the  duty 
which  peculiarly  appertains  to  his  business  as  a  carrier  of  freight. 
The  penalty  is  but  a  means  to  that  end." 

^Vhile  it  is  not  easy  to  define  the  exact  limits  of  the  operation 
of  state  laws  as  affecting  interstate  commerce,  we  have  no  hes- 
itation in  saying  that  the  statute  in  question,  as  it  affects  carriers 
doing  business  in  this  state  who  fail  or  refuse  to  adjust  and  pay 
the  loss  of  or  damage  to  goods  while  in  their  possession,  is  no 
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unlawful    interference   with   interstate   commerce,   even  as  ap- 
plied to  an  interstate  shipment.     The  penalty  imposed  is  for  a 
delict  of  duty  appertaining  to  the  business  of  a  common  carrier, 
and,  in  so  far  as  it  may  affect  interstate  commerce,  it  is  an  aid 
thereto  by  its  tendency  to  promote  safe  and  prompt  delivery  of 
goods,  or  its  legal  equivalent — prompt  settlement  of  proper  claim 
for  damages.    No  penalty  can  attach  except  upon  the  establish- 
ment in  a  court  of  a  default  imposed  by  statute.  The  statute  does 
not  attempt  to  regulate  interstate  commerse,  and  imposes  no  tax  or 
burden  thereon.    It  is  supported  by  the  general  principle  declared 
in  Sherlock  v.  Ailing.  93  U.  S.  99,  104,  23  L.  Ed.  819,  and  en- 
forced in  Smith  v,  Alabama,  124  U.  S.  465,  8  Sup.  Ct.  564,  31 
L.  Ed.  508,  and  Nashville,  etc.,  R.  R.  v.  Alabama,  128  U.  S.  96, 
9  Sup.  Ct.  28,  32  L.  Ed.  352,  that  state  legislation  "relating  to 
the  rights,  duties,  and  liabilities  of  citizens,  and  only  indirectly 
and  remotely  affecting  the  operations  of  commerce,  is  of  obliga- 
tory force  upon  citizens  within  the  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce  foreign  or  interstate, 
or  in  any  other  pursuit."     In  the  case  of  Western  Union  Tel. 
Co.  V.  James,  162  U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105,  a 
statute  of  Georgia  requiring  telegraph  companies  to  transmit  and 
deliver  dispatches  with  impartiality,  good  faith,  and  diligence,  un- 
der penalty  of  $100  in  each  case,  in  the  absence  of  legislation  by 
Congress  on  the  subject,  was  held  not  to  be  an  unwarrantable  in- 
terference with  interstate  commerce  as  to  messages  without  the 
state. 

The  exceptions  are  overruled,  and  the  judgment  of  the  circuit 
court  is  affirmed. 
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Louisville  &  N.  R.  Co.  v.  Mink. 

(Court  of  Appeals  of  Kentucky,  June  26,  1907.) 

[103   S.  W.  Rep.  294.] 

Carriers — Delay  in  Transportation — ^Damages.'^ — For  delay  of  a 
carrier  in  delivering  freight,  there  may  be  recovered  not  only  such 
damages  as  normally  result  therefrom,  but  such  as  result  from  spe- 
cial circumstances  known  to  the  carrier  at  the  time  of  the  contract. 
.Same — Special  Circumstances — Notice  to  Carrier. — Where  mill  ma- 
chinery was  shipped  to  be  repaired,  and  then  by  a  separate  contract 
shipped  back,  to  give  the  carrier  notice  of  special  circumstances  from 
which  the  damage  would  arise  from  delay  in  transportation,  so  as 
to  make  it  liable  therefor,  it  is  not  enough  that  the  agent  with  whom 
the  first  contract  was  made  knew  thereof,  there  having  been  no 
delay  in  the  first  shipment,  but  the  agent  with  whom  the  second 
contract  was  made  must  have  been  informed  of  such  circumstances. 

Same — Authority  of  Agents — Acquiescence — Estoppel. — Though  the 
agent  of  a  carrier  at  a  certain  station  resigned,  and  his  resignation 
was  accepted,  yet,  no  one  else  having  been  appointed  for  a  year,  and 
the  company  having  in  the  interim  left  the  station  keys  with  him, 
and  he  having  personally  seen  to  billing  freight,  though  he  did  not 
sign  the  bills  of  lading,  and  no  notice  of  his  discharge  having  been 
given  the  public,  but  he  having  been  permitted  to  act  substantially 
as  he  had  done  before,  the  carrier  was  estopped  by  its  acquiescence 
to  question  his  authority  as  ag6nt  as  between  it  and  shippers  who 
dealt  with  him. 

Same — Damages — Evidence.* — Plaintiff,  in  an  action  against  a  car- 
rier for  delay  in  transporting  machinery  for  its  sawmill,  cannot  by 
way  of  damages  show  loss  from  inability  to  fill  a  contract  for  lum- 
ber, because  of  the  delay  in  transportation,  in  the  absence  of  evi- 
dence that  the  carrier  was  notified  of  the  fact  of  such  contract. 

Appeal  from  Circuit  Court,  Rockcastle  County. 
*'To  be  officially  reported." 

Action  by  H.  M.  Mink  against  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

John  T.  Shelby  and  /.  W.  Brown,  for  appellant. 
C.  C.  Williams,  for  appellee. 

O'Rear,  C.  J.  This  was  an  action  for  damages  against  a  com- 
mon carrier  by  the  owner  of  a  sawmill,  who  shipped  parts  of 
the  machinery  and  engine  from  Rockcastle  county  to  a  point  in 

*See  foot-notes  appended  to  Milhous  v.  Atlantic  Coast  Line  R.  Co. 
(S.  Car.),  22  R.  R.  R.  779,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  779. 
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Ohio  for  repair  and  return.  The  carrier  negligently  delayed  the 
return  shipment,  so  that  the  articles  were  lost  for  about  two 
months.  The  plaintiff  alleged  that  by  reason  of  delay  a  certain 
quantity  of  logs  which  he  had  on  hand  deteriorated  in  quality, 
to  his  damage  in  the  sum  of  $1,000;  also,  that  he  had  lost  two 
valuable  customers,  whose  orders  he  could  not  fill  because  he 
could  not  operate  his  sawmill  without  the  machinery  delayed  in 
shipment,  and  thereby  he  suifered  a  further  damage  of  $250. 
As  to  the  measure  of  damages  recoverable,  the  court  instructed 
the  jury  as  follows:  "(2)  The  court  instructs  the  jury  that  the 
criterion  of  damages  is  the  difference  in  value  of  the  logs  plain- 
tiff would  have  sawed  on  his  mill  during  the  time  said  engine 
cylinder  and  valve  were  unreasonably  delayed,  and  the  value  of 
said  logs  at  the  time  plaintiff  could  saw  same  after  receiving  said 
engine  cylinder  and  valve  rod.  (3)  Unless  the  jury  believe  from 
the  evidence  that  the  defendant  railroad  company,  through  or  by 
some  one  of  its  duly  authorized  agents,  or  party  acting  as  such 
agent,  it  was  notified  of  the  special  importance  of  the  shipment 
of  the  engine  cylinder  and  valve  rod  to  the  plaintiff,  the  jury 
should  find  for  the  plaintiff  only  nominal  damages." 

The  leading  case  as  authority  on  this  subject  is  Hadley  z\  Bax- 
endale,  9  Ex.  341.  The  principles  announced  therein  have  been 
applied  both  in  England  and  America  with  varing  consistency 
ever  since  the  opinion  was  rendered.  Its  interpretation 
has  not  always  been  the  same;  but  the  weight,  and  it 
may  be  said  the  result,  of  innumerable  cases  in  which  it  has  been 
followed  since,  settle  the  principle^  to  be  that  in  any  breach  of  a 
contract  the  plaintiff  may  recover  always  such  damages  as  nor- 
mally result  therefrom,  or  he  may,  by  showing  special  facts  to 
have  been  known  to  the  defendant  at  the  time  of  the  contract, 
which  would  give  notice  to  him  that  a  breach  of  the  contract 
would  result  in  an  otherwise  unexpected  loss,  recover  his  special 
damages.  Hadley  v,  Baxendale  was  very  much  like  the  xrase  at 
bar.  The  plaintiffs  were  owners  of  a  steam  mill.  A  shaft  of  their 
machinery  was  broken.  They  gave  it  to  the  defendant,  a  carrier, 
to  take  to  an  engineer  to  serve  as  a  model  for  a  new  one  which 
he  was  to  make.  Defendant's  clerk  was  informed,  when  the 
contract  was  made  for  shipping 'the  shaft,  that  the  mill  was 
stopped,  and  that  the  shaft  must  be  sent  immediately.  The  car- 
rier delayed  the  delivery,  and,  in  an  action  for  the  breach  of  the 
contract,  plaintiff's  claimed,  as  special  damages,  the  loss  of  profits 
while  the  mill  was  kept  idle.  In  the  course  of  the  opinion  this 
rule  was  laid  down:  "We  think  the  proper  rule  in  such  a  case 
as  the  present  is  this :  Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  considered  either  arising 
naturally,  i.  e.,  according  to  the  usual  course  of  things,  form  such 
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breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it.  Now,  if  the  special  circumstances  under  which  the  con- 
tract was  actually  made  were  communicated  by  the  plaintiff  to 
the  defendant,  and  thus  known  to  both  parties,  the  damages 
resulting  frofh  the  breach  of  such  a  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated;  but,  on  the 
other  hand,  if  the  special  circumstances  were  wholly  unknown 
to  the  party  breaking  the  contract,  he,  at  the  most,  could  only 
be  supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise-  generally,  and  in  the  great  multitude 
of  cases,  not  affected  by  any  special  circumstances,  from  such  a 
breach  of  contract,  for,  had  the  special  circumstances  been  known, 
the  parties  might  have  specially  provided  for  the  breach  of  con- 
tract by  special  terms  as  to  the  damages  in  that  case,  and  of  this 
advantage  it  would  be  very  unjust  to  deprive  them.  The  above 
principles  are  those  by  which  we  think  the  jury  ought  to  be 
guided  in  estimating  the  damages  arising  out  of  any  breach  of 
contract."  The  same  principle  was  soon  thereafter -applied  on 
this  side  by  the  0)urt  of  Appeals  of  New  York,  in  Griffin  v. 
Colver,  16  N.  Y.  489,  69  Am.  Dec.  718.  The  same  court,  in 
Booth  i\  Spuyten  Duyvel  R.  M.  Co.,  60  N.  Y.  487,  thus  stated 
the  rule :  "It  is  presumed  that  the  parties  contemplate  the  usual 
and  natural  consequences  of  a  breach  when  the  contract  is  made ; 
and  if  the  contract  is  made  with  reference  to  special  circum- 
stances, fixing  or  affecting  the  amount  of  damages,  such  special 
circumstances  are  regarded  within  the  contemplation  of  the  par- 
ties, and  damages  may  be  assessed  accordingly." 

The  object  of  every  rule  on  the  subject  is  to  ascertain  that 
damage  resulting  from  the  breach  which  the  parties,  at  the  time 
the  contract  of  affreightment  was  made,  presumably  had  in  mind. 
'*Damage"  means  loss.  Compensation  would  be  inadequate  that 
did  not  cover  the  loss  sustained.  It  might  be,  in  such  a  case  as 
we  have  at  bar,  the  deterioration  of  material  on  the  mill  owners' 
hands  which  was  occasioned  by  the  delay;  but  he  might  be  en- 
titled to  more  than  his  sound  material,  or  its  equivalent  in  money, 
for  his  object  in  having  the  material  was  to  manufacture  it  into 
planks  for  sale.  If  he  had  a  market  for  the  lumber  when  so 
made,  or  contracts  of  sale  already  entered  into,  his  profits,  which 
were  lost  by  reason  of  the  delay  in  deliv^ing  the  parts  of  the 
machinery,  are  recoverable  upon  the  same  grounds  as  is  the  de- 
preciated value  of  his  logs.  Both  items  of  damage  grow  out 
of  the  same  breach,  and  together  constitute  the  loss  sustained  by 
reason  of  it.  Each  of  these  elements  is  special  damage.  Each 
is  a  consequence  of  the  breach,  though  it  may  not  be  said  to  be 
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a  normal  consequence,  because  it  is  not  a  necessary  consequence. 
It  is  a  natural  consequence  of  the  breach  only  in  the  light  of 
the  circumstances  communicated  to  the  defendant  at  the  time 
the  contract  was  entered  into.  Having  in  mind  that  the  parts 
of  machinery  are  detached  from  a  sawmill,  which  was  being 
operated,  but  was  shut  down  while  the  detached  parts  were  sent 
away  for  repair,  it  naturally  follows  that  an  unreasonable  delay 
in  the  shipment  of  the  article  by  the  carrier  would  necessitate  the 
mills  standing  idle  the  while,  and  that  saw  logs  on  hand  which 
were  subject  to  deterioration  would  depreciate  in  quality  if  the 
delay  should  be  protracted.  It  would  also  naturally  follow  that 
if  the  mill  owner  had  contracted  to  deliver  lumber  to  builders, 
or  wholesalers,  for  present  delivery,  an  unreasonable  delay  would 
result  in  damages  to  the  mill  owner,-  because  he  would  either 
lose  his  contracts,  or  their  profits,  or  be  compelled  by  his  vendees 
to  pay  damages  for  the  failure  to  deliver  the  lumber  when  it 
was  due:  but  unless  the  carrier  had  notice  of  the  conditions  at 
the  mill  when  it  undertook  to  carry  the  article,  it  would  not  be 
in  mind,  or  be  a  probability  in  the  mind  of  the  parties,  that  a 
failure  to  deliver  the  article  promptly  would  entail  either  a  loss 
of  the  logs,  or  the  loss  of  sales  of  lumber  to  be  cut  from  the 
logs. 

Advancing  to  the  next  step,  the  notice  mentioned :  When  and 
to  whom  should  it  be  given,  and  what  should  it  contain?  As  may 
be  gathered  from  what  has  already  been  said,  and  particularly 
from  the  authorities  cited,  the  recovery  of  special  damages  is 
allowed  because  it  was  within  the  contemplation  of  the  parties 
to  the  contract,  and  is  deemed  to  have  been  in  such  contemplation, 
because,  having  had  notice  of  the  peculiar  conditions  existing 
when  it  was  made,  the  natural  presumption  would  be  that  the 
particular  loss  actually  sustained  was  to  be  reasonably  appre- 
hended from  the  defendant's  breach  of  the  contract.  Hence 
special  damages  are  recoverable  upon  the  theory  that  they  arise 
out  of  the  contract.  That  being  so,  the  contract  must  contain 
the  essential  elements  to  entitle  the  plaintiff  to  recover  for  them. 
One  essential  is  the  notice  of  the  special  conditions.  This  is 
bound  to  be  so.  because  otherwise  it  would  not  be  at  all  likely* 
and  not  always  possible,  that  the  parties  should  have  had  in  mind 
the  special  result,  as  a  natural  or  probable  result  of  the  breach. 
The  notice  is  not  to  vary  the  terms  of  the  contract,  but  is  re- 
ceivable as  evidence  of  the  surroundings  of  the  parties,  that  the 
court  may  view  their  contract,  in  interpreting  its  terms,  in  the 
same  light  that  the  parties  probably  did  when  they  entered  into 
it.  Hydraulic  Eng.  Co.  v,  McHaffie,  4  Q.  B.  Div.  670.  Of 
course,  if  the  contract  provides  expressly  for  the  recovery  of 
particular  damages,  which  is  not  a  limitation  upon  the  common- 
law  liability  of  the  carrier  against  its  own  negligence,  that  would 
be  enough  in  itself;  but  we  are  speaking  of  the  implied  obligation 
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of  the  carrier,  which  enters  into  every  contract  of  affreightment, 
that  it  will  pay  the  party  aggrieved — shipper  or  consignee — the 
damages  which  are  the  natural  and  proximate  result  of  its  breach 
of  the  contract  if  it  breaks  it,  and  as  to  what  are  the  natural 
damages  within  the  contemplation  of  the  law,  as  we  have  seen, 
will  depend  on  the  notice  of  the  conditions  existing  when  the 
contract  may  be  entered  into.     It  should  contain  such  matter  as 
would  reasonably  and  naturally  inform  the  carrier  of  the  con- 
ditions and  of    the    probable    effect    of    its    failure  to  comply 
promptly  with  its  part  of  the  agreement,  so  that  it  would  take 
such  measures  as  would  enable  it  to  comply.    The  notice  should 
be  given,  or  be  in  the  mind  of  the  carrier  and  shipper,  at  the  time 
when  the  contract  is  entered  into,  if  it  is  to  form  a  part  of  their 
contract.     It  should  be  given  to  the  carrier.     As  in  this  country 
the  great  bulk  of  commerce  being  handled  by  common  carriers 
is  carried  by  railroad  corporations,  whose  work  is  in  the  hands 
of  a  great  number  of  people,  the  notice  to  such  carrier  should 
be  to  that  agent  or  servant  whose  office  and  duty  it  is  to  make 
the  contract  upon  which  the  claim  for  loss  is  based.    The  business 
of  railroads  is  so  enormous,  in  its  very  nature  requiring  prompti- 
tude and  system  in  handling  it,  that  it  necessitates  the  dividing 
up  the  work,  and  putting  a  part  into  one  or  mere  agents'  hands 
for  attention.     It  is  physically  impossible  for  one  man  to  know 
or  to  direct  the  transactions  of  a  modern  railroad  carrier.    Hence 
notice  to  one  servant  as  to  a  matter  foreign  to  his  duties  is  not 
deemed,  as  it  is  not  in  truth,  notice  to  the  corporation  of  the 
fact  contained  in  it.     So  a  notice  to  an  agent  at  station  A.  that 
freight  which  was  to  be  shipped  from  station  B.,  where  there 
was  another  agent  in  charge,  was  of  a  peculiar  kind,  or  that  the 
conditions  requiring  its  prompt  handling  were  so  exceptional  as 
to  entail  special  damages,  if  it  was  not  so  handled,  would  not 
be  notice  of  such  condition  to  the  carrier.    We  deduce  from  the 
reasoning  in  the  authorities,  and  as  the  simple  right  of  matter, 
that  the  notice  should  be  given,  or  be  in  the  minds  of  both  parties, 
when  the  contract  of  shipment  is  made,  should  be  of  such  special 
matters  as    naturally    and    reasonably  apprise  the  party  to  be 
charged  of  the  probable  special  consequences  of  its  breach,  and 
should  be  given  to  the  carrier  (if  a  natural  person),  or  to  that 
agent  who  entered  into  the  particular  contract,  or  under  whose 
authority  it  was  made.     We  do  not  mean  to  be  understood  as 
saying  that,  for  a  tort  of  the  carrier  in  failing  to  deliver  freight, 
it  may  not  be  liable  because  of  notice  to  an  agent  other  than  the 
one  with  whom  the  contract  of  shipment  was  made. 

Applying  these  principles  to  the  facts  of  our  case  here,  we 
find  that  there  is  no  evidence  of  notice  having  been  given  to  ap- 
pellant's agent  at  Cincinnati,  Ohio,  where  the  cylinder  and  rod 
were  delivered  to  it  for  return  to  appellee.  There  is  no  complaint 
that  the  outward  shipment  by  appellant  was  not  promptly  ex^ 
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ecuted;  but  the  charge  is  that  the  articles  were  delivered  to  ap- 
pellant in  Cincinnati,  Ohio,  by  a  connecting  carrier,  on  May  16, 
1904,  to  be  carried  by  appellant  to  Mullins  Station,  in  Rockcastle 
county,  Ky.  and  that  it  failed  for  66  days  thereafter  to  deliver 
the  said  machinery,  whereas,  two  days  was  a  reasonable  time 
within  which  to  have  delivered  it.  Now,  it  is  not  shown  by  any 
evidence  that  appellant's  agent  at  Cincinnati  knew,  or  was  in- 
formed when  he  accepted  the  freight  for  shipment  from  that 
point  to  appellee  at  Mullins  Station,  that  there  existed  any  special 
condition  that  would  involve  special  damages  to  appellee  if  the 
contract  of  shipment  was  breached  by  appellant.  The  evidence 
on  the  subject  of  notice  was  this:  One  Dooley  was  acting  as 
appellant's  agent  at  Mullins  Station.  He  was  informed  at  or 
about  the  time  of  the  shipment  of  the  machinery  from  .Mullins 
Station  to  Ohio,  for  repair,  that  appellee  was  operating  a  sawmill 
in  the  neighborhood.  He  had  nothing  to  do  with  the  return 
shipment.  The  two  shipments  were  entirely  independent  trans- 
actions, so  far  as  this  record  discloses.  Each  shipment  was  a 
separate  and  complete  affair,  and  the  first  was  a  closed  incident 
before  the  second  was  inaugurated.  The  contract  for  it  was  as 
distinctly  separate  from  the  first  as  if  the  first  had  never  been 
made.  We  therefore  conclude  that  the  third  instruction,  in  fixing 
a  liability  for  special  damages  upon  appellant,  if  any  of  its  agents 
knew  of  the  special  conditions  existing  at  the  time  of  the  ship- 
ment, is  erroneous.  It  is  also  erroneous  in  not  limiting  such 
knowledge  or  notice  to  an  existence  at  or  prior  to  the  making 
of  the  contract  which  is  in  suit.  Illinois  Central  Railroad  Co.  v. 
Nelson,  97  S.  W.  757,  30  Ky.  Law  Rep.  114. 

As  the  case  must  be  returned  for  a  new  trial,  it  is  proper  that 
other  matters  complained  of  by  appellant,  and  appearing  to  the 
court  to  be  material,  should  be  noticed.  Dooley  had  been  ap- 
pellant's agent  at  Mullins  Station  before  the  outward  shipment 
of  the  machinery;  but  he  had  resigned,  and  his  resignation  had 
been  accepted.  No  one  else  was  appointed  for  over  a  year.  In 
the  interim,  the  company  left  the  keys  of  the  station  with  Dooley, 
who  personally  saw  to  billing  freight,  although  he  did  not  sign 
the  bills  of  lading.  No  notice  of  Dooley's  discharge  was  given 
to  the  public.  He  was  permitted  to  act  substantially  as  he  had 
done  before  his  resignation.  These  acts  constituted  him  an 
agent,  in  our  opinion,  so  far  as  the  public  was  concerned.  The 
question  of  his  actual  authority  is  not  so  material;  but  his  ap- 
parent authority,  exercised  under  circumstances  where  appellant 
had  knowledge  of  it,  is  enough.  Appellant's  acquiescence,  and 
suffering  it  without  disavowing  it,  indeed,  accepting  and  ratify- 
ing it,  estop  appellant  from  questioning  the  real  authority  of 
Dooley  as  agent,  as  between  it  and  shippers  who  dealt  with  him 
for  the  company. 

There  was  some  incompetent  and  irrelevant  evidence  admitted. 
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There  was  no  evidence  that  appellant  was  ever  notified  of  the 
fact  that  appellee  had  contracted  to  sell  some  of  the  lumber  to 
be  cut  at  his  mill  to  the  Covington  parties.  In  the  absence  of 
such  notice  (given  as  indicated  in  this  opinion),  evidence  of  the 
prices  at  which  the  lumber  was  sold,  or  of  the  loss  sustained  by 
appellee  because  the  contract  of  sale  was  not  fulfilled,  ought  not 
to  have  been  received.  Home  v.  Midland  Railway  Co.,  L.  R. 
7  C.  P.  583,  8  C.  P.  131 ;  Borries  v.  Hutchinson,  18  C.  B.  (N.  S.) 
445,  463  ;  Messmore  v.  N.  Y.  Shot  &  Lead  Co.,  40  N.  Y.  422. 
Xor  w^as  it  relevant  that  appellee  was  forced  to  sell  his  mill  at 
a  less  price  than  its  actual  value,  because  he  could  not  get  back 
his  missing  machinery.  If  the  evidence  should  be  on  another 
trial  as  it  was  on  the  last,  then  the  jury  should  be  instructed  to 
award  nominal  damages  only. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  under 
proceedings    consistent  herewith. 


Illinois  Cent.  R.  Co.  v.  Cotter. 

CCourt  of  Appeals  of  Kentucky,  June  20,  1907.) 

[103  S.  W.  Rep.  279.] 

Carriers — ^Who  Are  Passengers — Boarding  Moving  Train.* — One 
who  attempts  to  board  a  rapidly  moving  train  does  not  become  a  pas- 
senger, though  he  may  have  a  ticket  for  it. 

Evidence — Res  Gestae — Admissibility .f — Where  plaintiff  attempted 
to  board  a  moving  train,  but,  after  hanging  to  a  handrail  until 
the  train  had  run  about  800  yards,  fell,  the  declaration  of  the  flagman, 
made  when  he  ran  back  -to  plaintiff  after  the  train  stopped,  that  he 
could  not  stop  the  train  before  plaintiff  fell  because  the  signal  cord 
was  out  of  order,  was  admissible  as  res  gestae. 
Carriers — Person  Hanging  on  Train — Care   Required4 — Since  one 

♦For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son was  a  passenger  on  a  particular  occasion  before  he  boarded  the 
train  or  street  car,  see  Clark  v.  Durham  Traction  Co.  (N.  Car.),  24 
R.  R.  R.  165,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  165;  Pincus  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  24  R.  R.  R.  112,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  112. 

tFor  the  authorities  in  this  series  on  the  question  when  the  decla- 
rations of  railroad  employees  are,  and  are  not,  res  gestae,  in  actions 
against  their  respective  companies,  see  foot-notes  appended  to  Ft. 
Wayne,  etc.,  Trac.  Co.  v.  Crosbie  (Ind.),  24  R.  R.  R.  749.  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  749;  foot-notes  appended  to  Illinois  Cent.  R. 
Co.  V.  Houchins  (Ky.),  23  R.  R.  R.  229,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  229. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
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who  unsuccessfully  attempted  to  board  a  moving  train,  and  after 
hanging  to  a  hand  rail  while  the  train  ran  about  800  yards  fell  was 
not  a  passenger,  he  could  not  complain  that  the  signal  cord  was  out 
of  order  preventing  the  trainmen  from  stopping  the  train  before  he 
fell,  since  the  company  after  discovering  his  peril  was  chargeable 
to  use  only  ordinary  care  to  avoid  his  injury  with  the  means  at 
hand. 

Same. — Where  a  flagman,  after  discovering  the  peril  of  plaintiff 
who  was  hanging  on  the  side  of  a  moving  railway  train,  pulled  the 
signal  cord  and  went  into  the  train,  got  the  porter,  and,  finding  they 
could  not  pull  plaintiflF  into  a  place  of  safety  and  that  the  train  was 
not  slowing  up,  they  left  him  to  make  an  effort  to  stop  the  train  in 
another  way,  and  the  flagman  then  set  the  emergency  brake,  the 
flagman  was  not  negligent,  making  the  company  liable  for  plaintiffs 
injury  caused  by  falling  before  the  train  stopped. 

Xunn,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Graves  County. 
**Not  to  be  officially  reported." 

Action  by  S.  R.  Cotter  against  the  Illinois  Central  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Robbins  &  Thomas,  Trabue,  Doolan  &  Cox,  J,  M.  Dickinson, 
and  R,  G.  Robbins,  for  appellant. 
Lee  &  Hester,  for  appellee. 

HoBSON,  J.  On  September  2,  1905,  Rev.  S.  R.  Cotter  was  at 
Mayfield  and  desired  to  go  to  Princeton.  He  went  to  the  station 
to  take  the  morning  train.  The  train  pulled  in  just  before  he  got 
there.  A  man,  who  had  come  to  the  train  with  him  and  was 
carrying  his  valise,  took  it  in  the  train  and  set  it  down.  Cotter's 
statement  as  to  what  then  occurred  is  as  follows:  "I  ran  into 
the  waiting  room  and  asked  the  agent  would  I  have  time  to  get 
a  ticket.  He  said,  'Yes.',  I  went  on  and  pulled  out  my  book, 
a  book  something  like  this.  I  had  to  write  the  station  to  which 
I  wanted  a  ticket.  I  wrote  in  that  book  'Princeton',  and  signed 
my  name  and  handed  it  back  to  him.  He  took  the  book,  went 
back  and  made  out  my  ticket,  and  handed  it  to  me.  At  that  time 
the  train  was  moving  off,  and  I  ran  out  to  catch  the  train.  The 
colored  car  had  got  past,  and  I  tried  to  reach  the  next  one.  I 
made  an  attempt  to  get  on  and  grabbed  those  bars  and  made  a 
jump.     My  feet  missed  the  steps.    That  had  me  swinging.    The 

trespassers  on  trains  or  street  cars,  see  foot-notes  appended  to 
Massell  v.  Boston  Elev.  Ry.  Co.  (Mass.),  21  R.  R.  R.  57,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  57;  Graham  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
20  R.  R.  R.  811,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  811;  foot-notes  ap- 
pended to  Toledo,  etc.,  R.  Co.  v.  Gordon  (C.  C.  A.),  20  R.  R.  R. 
644,  43  Am.  &  Eng.  R.  Cas.,  X.  S.,  544. 
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flagman  was  standing  in  the  door,  and  went  in  the  car.     After 
a  little  while  he  came  back,  and  I  asked  him  to  stop  the  car.    He 
reached  up,  pulled  the  cord,  but  the  train  was    running    faster, 
and  he  left  and  went  away,  went  in  the  car.     A  little  later  he 
came  back  and  a  colored  man,  the  porter,  came  with  him,  on 
the  sleeper,  and  they  came  ^p  and  caught  hold  of  my  arm,  and 
he  held  one  and  the  porter  held  the  other.     They  did  not  pull 
on  me  at  all,  just  held  me  a  while,  and  the  colored  man  turned 
loose  and  went  on  in  the  car.     Then  he  turned  loose  and  told 
me  to  hold  on,  and  he  went  in.    A  very  short  while.    I  told  him 
I  couldn't  hold  much  longer.     A  short  while  after  he  left  me 
my  hold  gave  out,  and  I  fell.    Q.  You  say  that  you  caught  onto 
this  car  and  were  swinging  there,  and  the  flagman  came  out  there 
and  looked  down  at  you?    A.  Yes,  sir.    Q.  And  you  asked  him 
to  stop  the  train  ?    A.  I  asked  him  to  stop  the  train.     Q.  How 
fast  was  it  running  then?    A.  Pretty  fast.     Q.  And  he  reached 
up  and  pulled  the  cord  ?    A.  Pulled  the  cord ;  yes,  sir.    Q.  About 
how  far  had  they  gone  then  when  he  pulled  the  cord?     A.  A 
quarter  of  a  mile,  I  reckon.    Q.  Pulled  the  cord,  and  they  didn't 
stop  then,  and  he  went  in  the  coach  ?    A.  Yes,  sir.    Q.  And  came 
back  again?    A.  Yes,  sir;  came  back  with  a  colored  man.    They 
both  caught  my  arm,  one  hold  of  one,  and  the  other  hold  of  the 
other.    Finally  the  colored  man  turned  loose  and  went  back  in 
the  car.    Q.  And  then  the  white  man  turned  you  loose  ?    A.  Yes, 
sir ;  and  told  me  to  hold  on.    Q.  That  was,  you  say,  the  flagman  ? 
A.  Yes,  sir.     Q.  After  you  fell  you  started  to  the  train.     Did 
anybody  meet  you  ?    A.  The  flagman  came  running  back  and  said 
to  me — (Objected  to.)  by  the  Court:     He  may  answer.     (Ex- 
ceptions.)    A.  The  flagman  said:     'I  would  have  stopped  that 
train,  but  the  bell  cord  or  the  signal  cord  was  out  of  fix,  and 
I  couldn't  do  it.    That  is  why  I  didn't  stop  it.'    Q.  That  was  right 
after  the  accident,  you  say?    A.  Yes,  sir." 

The  man  who  came  to  the  station  with  Cotter  testified  as  fol- 
lows: "I  carried  the  telescopes  and  things  on  in  the  car,  and 
set  them  down.  About  that  time  Elder  Cotter  was  getting  his 
ticket  in  the  office.  He  got  his  ticket  and  started  out,  and  the 
train  had  gone  a  right  smart  piece.  He  got  to  the  train  just  as 
the  first  compartment  of  the  sleeper  or  dining  car,  and  the  next 
step  was  the  front  end  of  the  last  coach.  It  was  open,  and  the 
Pullman  porter  was  standing  in  the  door,  and  Cotter  caught  the 
train  and  it  throwed  him  around,  and  jerked  him  around  a  little 
bit.  The  flagman  was  up  on  the  back  end  of  the  sleeper,  and 
he  looked  around  and  saw  him,  and  went  through  the  coach  to 
where  he  was.  That  was  the  last  I  saw  of  him,  except  he  was 
going  off  on  to  the  train.  When  he  got  somewhere  near  the  cross- 
ing there  at  the  cemetery,  he  broke  loose  and  fell,  but  before  we 
got  there  he  had  gotten  up  and  gone  onto  the  train  which  backed, 
and  he  got  on  the  train  and  went  on." 
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A  person  on  the  train  testified  as  follows :  "Just  as  the  train 
pulled  out  Elder  Cotter  caught  hold  of  the  Pullman  sleeper.  It 
ran  on  until  it  got  down  there.  The  train  was  in  the  curve,  and 
after  a  while  he  got  from  my  view  and  passed  on  through  that 
cut,  so  I  says  to  the  conductor,  who  was  standing  between  the 
baggage  car  and  the  Jim  Crow,  I  says:  'Mr.  Conductor,  some- 
body must  have  got  killed  back  there,  a  colored  man  was  hanging 
on.'  He  reached  up  and  pulled  the  cord,  the  signal  lever,  jerked 
it  two  or  three  times,  and  the  train  stopped." 

The  train  ran  about  800  yards  before  Cotter  fell  off,  and  about 
250  yards  after  he  fell  off  before  it  stopped.    On  this  evidence 
the  court  refused  to  instruct  the  jury  peremptorily  to  find  for 
the  defendant,  and  instructed  them  as  follows:     "The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that  plain- 
tiff, S.  R.  Cotter,  in  attempting  to  board  defendant's  train  on 
the  occasion  under  inquiry,  failed  to  get  into  a  place  of  safety 
on  said  cars,  and  was  hanging  on  to  said  cars  with  his  hands  in 
a  dangerous  position,  and  any  of  defendant's  servants  managing 
or  operating  said  train  knew,  or  were  notified  of  plaintiff's  dan- 
gerous   position,    in  time  to    have  stopped  the  train,    or-  had  it 
stopped,  and  avoid  the  accident  and  injury,  but  negligently  failed 
to  do  so,  and  the  train  continued  to  run,  and  by  reason  thereof 
the  plaintiff  fell  from  same  and  was  injured,  if  he  was  injured, 
they  will  find  for  plaintiff.     The  court  instructs  the  jury  that 
the  plaintiff  was  guilty  of  negligence  in  attempting  to  board  a 
moving  train,  and  he  cannot  recover  in  this  action  unless  the  jury 
believe  from  the  evidence  the  agents  or-  employees  of  the  de- 
fendant controlling  and  operating  the  train,  after  they  discovered 
plaintiff's  perilous  condition,  by  the  use  of  ordinary  care,  could 
have  stopped  the  train  in  time  to  have  prevented  the  injury  to 
him." 

Although  the  plaintiff  had  purchased  a  ticket  for  the  train  with 
the  intention  of  going  upon  it,  he  had  no  right  to  run  and  jump 
upon  it  when  in  rapid  motion.  The  baggage  car  was  opposite 
the  station  office  when  the  train  stopped,  and  so  the  full  length 
of  the  train  practically  had  passed  the  station  office  before  he 
attempted  to  jump  upon  it,  and  it  was  therefore  going  pretty  fast. 
One  who  has  made  a  contract  for  passage  upon  the  vehicle  of  a 
common  carrier  must  present  himself  at  a  proper  place  to  be 
transported  on  the  vehicle  before  his  right  to  care  and  protection 
as  a  passenger  on  the  vehicle  begins.  One  who  attempts  to  jump 
upon  a  rapidly  moving  train  does  not  become  a  passenger  upon 
the  train,  although  he  may  have  a  ticket  for  it.  Dodge  v.  Rail- 
road Company,  148  Mass.  209,  19  N.  E.  373,  2  L.  R.  A.  83, 
12  Am.  St.  Rep.  541 ;  Baltimore  Traction  Company  v.  State,  78 
Md.  409,  28  Atl.  397;  Hutchinson  on  Carriers,  §  2636. 

The  evidence  as  to  what  the  brakeman  said  when  he  came  back 
to  Cotter  after  the  train  stopped  was  a  part  of  the  transaction, 
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and  was  properly  admitted  as  res  ge^cp,  as  he  was  the  first  person 
to  get  to  Cotter  after  his  fall,  and  this  statement  was  made  by 
him  immediately  after  Cotter,  fell.  But,  as  Cotter  was  not  a  pas- 
senger on  the  train,  he  cannot  complain  that  the  signal  cord  or 
the  brakes  were  not  in  order.  He  put  himself  upon  the  train 
when  he  had  no  right  to  do  so,  and  he  can  only  complain  if  the 
trainmen,  after  they  discovered  his  peril,  could  by  ordinary  care 
have  avoided  injury  to  him  by  the  means  which  they  had  at  hand. 
The  company  was  not  bound  to  equip  its  train  with  such  appli- 
ances as  might  promote  the  safety  of  persons  jumping  upon  it 
at  the  stations  when  in  motion.  Flint  v.  I.  C.  R.  R.  Co.,  88  S.  W. 
1055,  28  Ky.  Law  Rep.  1.  Such  persons  take  the  train  as  they 
find  it,  and  can  only  complain  if  ordinary  care  is  not  used  for 
their  safety  after  their  peril  is  discovered.  There  was  no  evi- 
dence of  negligence  on  the  part  of  the  conductor  of  the  train, 
as  manifestly  he  did  all  that  he  could  do  after  he  learned  of  the 
danger  in  which  Cotter  was  placed.  There  is  also  a  want  of 
negligence  on  the  part  of  the  engineer.  Whether  there  is  any 
negligence  on  the  part  of  the  flagman  after  he  learned  of  the 
danger  in  which  Cotter  was  placed  is  therefore  the  only  question 
left  for  determination. 

In  view  of  the  fact  that  the  flagman  was  on  the  back  end  of 
the  sleeper,  and  saw  Cotter  hanging  on  at  the  front  end  just  after 
he  attempted  to  get  on  the  train,  and  in  view  of  the  fact  that 
the  train  ran  something  like  a  half  a  mile  before  Cotter  fell  off, 
there  would  be  evidence  of  negligence  on  the  part  of  the  flagman, 
but  for  the  fact  that  Cotter  testified  that  the  flagman  reached 
up  and  pulled  the  cord,  but  the  train  was  running  faster  and  that 
he  could  have  stopped  the  train,  but  the  bell  cord  was  out  of  fix. 
The  fact  that  the  bell  cord  was  out  of  fix  giving  the  plaintiff 
no  right  of  action,  it  remains  to  determine  whether  there  is  any 
evidence  of  negligence  on  the  part  of  the  flagman.  We  think  it 
evident  that  the  flagman  went  to  get  the  porter  in  the  hope  that 
they  two  could  pull  the  man  up  from  his  dangerous  position  into 
a  place  of  safety,  and  that,  when  they  found  that  they  could  not 
do  this  and  found  that  the  train  was  not  slowing  up  in  obedience 
to  the  signal  on  the  bell  cord,  they  let  him  go  to  make  an  effort 
to  stop  the  train  in  some  other  way.  It  appears  from  the  evi- 
dence for  the  defendant  that  the  flagman  then  went  and  set  the 
emergency  brake,  but  whether  or  not  he  should  have  se;t  the 
emergency  brake  after  pulling  the  bell  cord  or  going  to  the  man 
and  trying  to  pull  him  on  the  car  was  a  question  which  he  had 
to  decide  on  the  moment,  and  the  fact  that  he  went  to  the  man 
first,  expecting  the  engineer  to  obey  the  signal  which  he  had  given 
on  the  bell  cord,  does  not  show  negligence  on  his  part.  The  rule 
is  that,  where  a  person  has  been  placed  in  a  position  of  peril  by 
the  negligence  of  another  and  must  act  in  an  emergency,  the 
fact  that  he  does  not  adopt  the  course  best  for  his  safety  will 

27  R  R  R— 10 


146        Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Illinois  Cent.  R.  Co.  v.  Cotter 

not  preclude  a  recovery,  provided  he  acts  with  such  care  and 
judgment  as  may  be  reasonably  expected  of  a  person  of  ordinar)' 
prudence  under  like  circumstances.  We  see  no  reason  why  the 
same  principle  should  not  apply  to  the  servants  of  the  railroad 
company  operating  a  train  when  they  discover  a  person  in  a  place 
of  danger.  The  fact  that  the  flagman  and  the  porter  were  unable 
to  get  Cotter  up  was  evidently  due  to  his  being  a  very  heavy  man, 
and  that  he  did  not  have  his  feet  on  the  steps  as  they  supposed. 
It  was  entirely  natural  that  a  person  of  ordinary  prudence  seeing 
Cotter  in  this  imminent  peril  should,  after  pulling  the  bell  cord, 
go  at  once  to  him  and  endeavor  to  hold  him  so  that  no  harm  could 
come  to  him  until  the  train  could  be  stopped,  and,  when  it  was 
discovered  that  the  train  was  gaining  in  speed,  instead  of  stop- 
ping, it  is  hard  to  see  that  they  could  have  done  anything  more 
then  than  set  the  emergency  brake.  Taking  the  evidence  as  a 
whole,  we  think  it  shows  that  the  failure  to  stop  the  train  and 
save  Cotter  from  his  perilous  position  was  due  to  the  signal  cord 
not  working.  As.  the  defendant  is  not  responsible  to  him  for  this, 
a  peremptory  instruction  should  have  been  given. 

If,  on  another  trial,  there  should  be  evidence  sufficient  to  take 
the  case  to  the  jury,  the  court,  in  lieu  of  the  instructions  quoted, 
will  tell  the  jury  that  the  plaintiff  cannot  recover  because  the  bell 
cord  or  any  other  part  of  the  train  was  out  of  order,  but  that 
if,  after  the  plaintiff's  dangerous  position  was  known  to  the  de- 
fendant's servants  managing  the  train  and  if  after  they  knew  this, 
they  could,  by  ordinary  care  with  the  means  which  they  had  at 
hand,  have  avoided  the  injury  to  him,  the  jury  should  find  for 
the  plaintiff;  otherwise  for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

NuNN,  J.,  dissents. 
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SEvVBOArd  Air  Line  Railway,  Plff.  in  Err.  v.  A.  L.  SE:eGERS  and 
W.  B.  Seegers,  Doing  Business  as  Seegers  Bros. 

(Argued  October   16,   1907.     Decided   November   4,   1907.) 

[28  Sup.  Ct.  Rep.  28.] 

Constitutional  Law — Equal  Protection  of  the  Laws — Regulation  of 
Common  Carrier.* — Common  carriers  are  not  denied  the  equal  pro- 
tection guaranteed  by  U.  S.  Const.,  14th  Amend.,  by  the  provisions 
of  S.  C.  act  February  23,  1903,  p.  81,  §  2,  requiring  them  to  adjust 
and  pay  every  claim  for  loss  or  damage  to  an  intrastate  shipment 
within  forty  days  after  the  filing  of  a  claim,  under  penalty  of  $50  for 
each  failure  or  refusal,  where  there  can  be  no  award  of  a  penalty 
under  the  statute  unless  there  is  a  recovery  of  the  full  amount 
claimed. 

In  error  to  the  Supreme  Court  of  the  State  of  South  Carolina 
to  review  a  judgment  which  reversed  a  judgment  of  a  Circuit 
Court  of  the  state,  reversing  a  judgment  of  the  Magistrate's 
Court  in  the  County  of  Chesterfield,  assessing  a  penalty  against 
a  common  carrier  for  its  failure  to  adjust  and  pay  a  claim  as 
required  by  statute,  and  affirmed  the  judgment  of  the  Magistrate's 
Court.     Affirmed. 

See  same  case  below,  73  S.  C.  71,  52  S.  E.  797. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IV.  F.  Stevenson,  Edward  Mclver,  and  Stevenson  & 
Matheson  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court : 
The  question  in  this  case  is  the  constitutionality  of  §  2  of  an 
act  of  die  state  of  South  Carolina,  approved  February  23,  1903 
(24  Stat,  at  L.  81 ) ,  which  reads : 

"Sec.  2.  That  every  claim  for  loss  of  or  damage  to  property 
while  in  the  possession  of  such  common  carrier  shall  be  ad- 
justed and  paid  within  forty  days,  in  case  of  shipments  wholly 
within  this  state,  and  within  ninety  days,  in  case  of  shipments 
from  without  this  state,  after  the  filing  of  such  claim  with  the 
agent  of  such  carrier  at  the  point  of  destination  of  such  shipment : 
Provided,  That  no  such  claim  shall  be  filed  until  after  the  arrival 

,  *For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  penalties  to  compel  carriers  to  per- 
form their  duties,  etc.,  see  foot-notes  appended  to  Stone  &  Co.  v. 
:^tlantic  Coast  Line  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  & 
tng.  R.  Cas.,  N.  S.,  420;  foot-notes  appended  to  Lexington  Grocery 
Co.  p.  Southern  Ry.  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  &  Eng. 
^.  Cas.,  N.  S.,  349,  where  all  the  preceding  authoritfes  are  collected. 
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of  the  shipment  or  of  some  part  thereof  at  the  point  of  destina- 
tion, or  until  after  the  lapse  of  a  reasonable  time  for  the  arrival 
thereof.  In  every  case  such  common  carrier  shall  be  liable  for  the 
amount  of  such  loss  or  damage,  together  with  interest  thereon 
from  the  date  of  the  filing  of  the  claim  therefor  until  the  payment 
thereof.  Failure  to  adjust  and  pay  such  claim  within  the  periods 
respectively  herein  prescribed  shall  subject  each  common  carrier 
so  failing  to  a  penalty  of  $50  for  each  and  every  such  failure,  to 
be  recovered  by  any  consignee  or  consignees  aggrieved,  in  any 
court  of  competent  jurisdiction :  Provided,  That  unless  such  con- 
signee or  consignees  recover  in  such  action  the  full  amount 
claimed,  no  penalty  shall  be  recovered,  but  only  the  actual  amount 
of  the  loss  or  damage,  with  interest  as  aforesaid :  Provided,  fur- 
ther. That  no  common  carrier  shall  be  liable  under  this  act  for 
property  which  never  came  into  its  possession,  if  it  complies  with 
the  provisions  of  §1710,  vol.  1,  of  the  Code  of  Laws  of  South 
Carolina,  1902." 

The  difference  between  the  value  of  the  goods  shipped  and  the 
freight  charges,  $1.75,  and  the  amount  of  the  penalty,  $50,  natu- ' 
rally  excites  attention.  The  supreme  court  of  tlie  state  held  the 
section  constitutional — a  decision  conclusive  so  far  as  the  state 
Constitution  is  concerned — and  therefore  we  are  limited  to  a 
consideration  of  its  alleged  conflict  with  the  Constitution  of  the 
Ignited  States.  The  shipment  was  wholly  intrastate,  being  from 
Columbia,  South  Carolina,  to  McBee,  South  Carolina,  and  un- 
doubtedly subject  to  the  control  of  the  state.  It  is,  of  course,  un- 
necessary to  consider  the  validity  of  the  statute  when  applied  to  a 
shipment  from  without  the  state. 

It  is  contended  that  the  equal  protection  of  the  laws,  guaran- 
teed by  the  1st  section  of  the  14th  Amendment,  is  denied.  The 
power  of  classification  is  conceded,  but  this  will  not  uphold  one 
that  is  purely  arbitrary.  There  must  be  some  substantial  founda- 
tion and  basis  therefor.  It  is  asserted  that  this  is  merely  legisla- 
tion to  compel  carriers  to  pay  their  debts  within  a  given  time,  by 
an  unreasonable  penalty  for  any  delay,  while  no  one  else  is  so 
punished,  and  that  there  is  no  excuse  for  such  distinction.  We 
have  had  before  us  several  cases  involving  classification  statutes, 
and  while  the  principles  upon  which  classifications  may  rightfully 
be  made  are  clear  and  easily  stated,  yet  the  application  of  those 
principles  to  the  different  cases  is  often  attended  with  much  diffi- 
culty. See,  among  others,  on  the  general  principles  of  classifica- 
tion, Barbicr  v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  357;  Bell's  Gap  R.  Co.  v.  Pennsylvaina,  134  U.  S.  232,  33  L. 
ed.  892,  10  Sup.  Ct.  Rep.  533.  and  of  cases  making  application  of 
those  principles:  Gulf,  C.  &  5.  F.  R.  Co.  v.  Ellis,  165  U.  S.  150, 
41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Matthews,  174  U.  S.  96,  43  L.  ed.  909,  and  cases  in  the  opinion ; 
Erb  V.  Morasch,  177  U.  S.  584,  44  L.  ed.  897,  20  Sup.  Ct.  Rep. 
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819;  Fidelity  Mut.  Life  Asso.  v.  Mettler,  185  U.  S.  308,  46  L. 
ed.  922,  22  Sup.  Ct.  Rep.  662 ;  Farmers'  &  M.  Ins.  Co.  v.  Dobney, 
189  U.  S.  301,  47  L.  ed.  821,  2Z  Sup.  Ct.  Rep.  565;  Missouri, 
K.  &  T.  R.  Co.  v.  May,  194  U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct. 
Rep.  638. 

We  are  of  the  opinion  that  this  case  comes  within  the  limits  of 
constitutionality.  It  is  not  an  act  imposing  a  penalty  for  the  non- 
payment of  debts.  As  the  supreme  court  of  South  CaroHna  said 
in  Best  v.  Seaboard  Air  Line  R.  Co.,  72  S.  C.  479,  484,  52  S.  E. 
22i,  225  : 

"The  object  of  the  statute  was  not  to  penalize  the  carrier  for 
merely  refusing  to  pay  a  claim  within  the  time  required,  whether 
just  or  unjust,  but  the  design  was  to  bring  about  prompt  settle- 
ment of  all  proper  claims,  the  penalty,  in  case  of  a  recovery  in  a 
court,  operating  as  a  deterrent  of  the  carrier  in  refusing  to  settle 
just  claims,  and  as  compensation  of  the  claimant  for  the  trouble 
and  expense  of  the  suit  which  the  carrier's  unreasonable  delay 
and  refusal  made  necessary." 

This  ruling  of  the  supreme  court  finds  support,  if  any  be 
needed,  in  the  .preamble  of  the  statute,  which  reads :  "An  Act  to 
Regulate  the  Manner  in  Which  Common  Carriers  Doing  Business 
in  This  State  Shall  Adjust  Freight  Charges  and  Claims  for  Loss 
of  or  Damage  to  Freight." 

It  is  not  an  act  leveled  against  corporations  alone,  but  includes 
all  common  carriers.  The  classification  is  based  solely  upon  the 
nature  of  the  business,  that  being  of  a  public  character.  It  is 
true  that  no  penalty  is  cast  upon  the  shipper,  yet  there  is  somd 
guaranty  against  excessive  claims  in  that,  as  held  by  the  supreme 
court  of  the  state  in  Best  v.  Seaboard  Air  Line  R.  Co.  supra, 
there  can  be  no  award  of  a  penalty  unless  there  be  a  recovery  of 
the  full  amount  claimed.  ^ 

Further,  the  matter  to  be  adjusted  is  one  peculiarly  within  the 
knowledge  of  the  carrier.  It  receives  the  goods  and  has  them  in 
its  custody  until  the  carriage  is  completed.  It  knows  what  it  re- 
ceived and  what  it  delivered.  It  knows  what  injury  was  done 
during  the  shipment,  and  how  it  was  done.  The  consignee  may 
not  know  what  was  in  fact  delivered  at  the  time  of  the  shipment, 
and  the  shipper  may  not  know  what  was  delivered  to  the  con- 
signee at  the  close  of  the  transportation.  The  carrier  can  deter- 
mine the  amount  of  the  loss  more  accurately  and  promptly  and 
with  less  delay  and  expense  thao  anyone  else,  and  for  the  adjust- 
ment of  loss  or  damage  to  shipments  within  the  state  forty  days 
cannot  be  said  to  be  an  unreasonably  short  length  of  time.  It  may 
be  stated  as  a  general  rule  that  an  act  which  puts  in  one  class  all 
engaged  in  business  of  a  special  and  public  character,  requires  of 
them  the  performance  of  a  duty  which  they  can  do  better  and 
more  quickly  than  others,  and  imposes  a  not  exorbitant  penalty 
for  a  failure  to  perform  that  duty  within  a  reasonable  time,  can- 
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not  be  adjudged  unconstitutional  as  a  purely  arbitrary  classifi- 
cation. 

While  in  this  case  the  penalty  may  be  large  as  compared  with 
the  value  of  the  shipment,  yet  it  must  be  remembered  that  small 
shipments  are  the  ones  which  especially  need  the  protection  of 
penal  statutes  like  this.  If  a  large  amount  is  in  controversy,  the 
claimant  can  afford  to  litigate.  But  he  cannot  well  do  so  when 
there  is  but  the  trifle  of  a  dollar  or  two  in  dispute,  and  yet  justice 
requires  that  his  claim  be  adjusted  and  paid  with  reasonable 
promptness.  Further,  it  must  be  remembered  that  the  purpose  of 
this  legislation  is  not  primarily  to  enforce  the  collection  of  debts, 
but  to  compel  the  performance  of  duties  which  the  carrier  as- 
sumes when  it  enters  upon  the  discharge  of  its  public  functions. 
We  know  there  are  limits  beyond  which  penalties  may  not  go 
even  in  cases  where  classification  is  legitimate;  but  we  are  not 
prepared  to  hold  that  the  amount  of  penalty  imposed  is  so  great, 
or  the  length  of  time  within  which  the  adjustment  and  payment 
are  to  be  made  is  so  short,  that  the  act  imposing  the  penalty  and 
fixing  the  time  is  beyond  the  power  of  the  state. 

The  judgment  of  the  Supreme  Court  of  South  Carolina  is  af- 
firmed. 

Mr.  Justice  Peckham  dissents. 


Strange  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court  of  South   Carolina,  June   4,  1907.) 

[57  S.   E.   Rep.   724.] 

• 

Carriers — Baggage — Delay  in  Delivery — Evidence.'* — In  an  action 
for  delay  of  carrier  in  delivering  baggage,  the  owner  thereof  may 
testify  that  he  contracted  with  the  carrier  to  transmit  to  a  certain 
point  without  producing  his  check. 

Same — Special  Damages.! — A  passenger  cannot  recover  special 
damages  for  a  failure  to  deliver  his  baggage  in  time,  unless  the  car- 
rier had  notice  of  the  special  circumstances  at  the  time  of  receiving 
the  baggage. 

Same — Measure  of  Damages.f — In  an  action  for  delay  in  delivery 


♦See  note  by  Mr.  Rose,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  p.  xxxiv. 

tSee  extensive  note,  10  R.  R.  R.  505,  33  Am.  &  Eng.  R.  Cas.,  X. 
S.,  505;  Milhous  v,  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  22  R.  R.  R. 
779,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  779  (in  action  for  delay  in  deliver- 
ing baggage  containing  dental  tools,  there  could  be  no  recovery  for 
what  passenger  would  have  made  by  working  at  his  profession); 
Turner  v.  Southern  Ry.  (S.  Car.),  21  R.  R.  R.  288,  44  Am.  &  Eng. 
R.   Cas.,   N.   S.,   288    (measure   of  damages   for   loss    of   baggage   as 
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of  baggage,  which  the  carrier  accepts  with  notice  that  the  passenger 
requires  it  at  a  certain  place  at  a  certain  time  for  a  special  purpose, 
the  measure  of  damages  is  the  injury  to  the  special  business  at- 
tributable to  the  delay,  including  the  expense  and  loss  of  time  in- 
curred in  a  search  for  the  delayed  baggage. 

Appeal  from  Common  Pleas  Circuit  Court  of  Clarendon 
County;  Gary,  Judge. 

Action  by  Riley  M.  Strange  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  an  order  of  the  circuit  court  dismiss- 
ing appeal  from  a  magistrate,  defendant  appeals.    Affirmed. 

/.  T.  Barron  and  Wilson  &  Du  Rarut,  for  appellant. 
W.  C.  Dazns,  for  respondent. 

Woods,  J.  1.  The  plaintiff,  a  traveling  salesman,  recovered  a 
judgment  of  $65  in  the  court  of  Magistrate  Youmans  for  delay 
in  the  transportation  from  Columbia  to  Manning  of  a  trunk  con- 
taining samples.  The  circuit  court  affirmed  the  judgment  of  the 
magistrate.  The  plaintiff  delivered  two  trunks  to  the  defendant's 
agent  at  Columbia,  intending  to  have  them  checked  to  Manning, 
and  he  testified  the  checks  were  actually  so  issued.  Evidence  was 
introduced  on  behalf  of  the  defendant  to  the  effect  that  one  of 
the  trunks  was  checked  to  Manning  and  the  other  to  Sumter. 
The  baggage  agent  at  Columbia  did  not  testify,  and  the  defendant 
made  no  effort  to  explain  the  mistake  which  it  alleged  had  been 
made  in  checking  one  of  the  trunks  to  Sumter,  instead  of  Man- 
ning. Certainly  there  was  no  evidence  that  the  plaintiff  had  asked 
for  a  check  to  Sumter,  even  if  he  assume  the  check  had  written 
on  it  Sumter,  instead  of  Manning.  It  cannot  be  said,  as  a  matter 
of  law,  that  the  plaintiff  should  bear  the  consequences  because  he 
failed  to  examine  the  checks  and  observe  and  have  corrected  the 
defendant's  error.  In  the  case  of  Isaacson  zf.  Railway,  94  N.  Y. 
278,  46  Am.  Rep.  142,  which  was  very  similar  to  this  case,  the 
court  said :  "In  this  case  the  request  to  check  over  the  Mobile 
route  was  made  to  the  baggage  master  and  assented  to  by  him, 

affected  by  fact  that  carrier  had  no  notice  of  special  circumstances) ; 
Wehman  v.  Southern  Ry.  (8.  Car.),  20  R.  R.  R.  721,  43  Am.  &  Eng. 
R.  Cas.,  X.  S.,  721  (sufficiency  of  notice  to  subject  carrier  to  special 
damages);  Chicago,  etc.,  Ry.  Co.  v,  Anderson  (S.  Car.),  19  R.  R.  R. 
332,  42  Am.  &  Eng.  R.  Cas.,^  N.  S.,  332  (general  rule  as  to  measure 
of  damages  for  delay  in  delivery  of  baggage);  Eller  v.  Carolina  & 
VV.  Ry.  Co.  (N.  Car.),  18  R.  R.  R.  609,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  609  (mental  anguish  of  prospective  groom  caused  by  injury  to 
trouseau  of  his  bride  to  be,  was  too  remote  a  form  of  damage  to 
entitle  groom  to  recover*  therefor  against  railroad,  which  did  not 
know  of  intended  marriage);  Seaboard  Air  Line  Ry.  v.  Harris  (Ga.), 
15  R.  R.  R.  285,  38  Am.  &  Eng.  R.  Cas.,  N.  S.\  285  (loss  of  profits 
by  traveling  salesman,  caused  by  want  of  delayed  samples,  was  too 
remote  and  speculative). 
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and  he  assumed  to  give  checks  in  accordance  with  the  request. 
This  constituted,  we  think,  an  agreement  binding  on  the  company, 
and,  unless  the  plaintiff's  omission  to  examine  the  checks  was 
contributory  negligence,  we  are  of  the  opinion  that  the  nonsuit 
was  erroneous.  The  primary  purpose  of  giving  the  passenger  a 
duplicate  check  is  to  enable  him  to  identify  and  claim  his  baggage 
at  the  end  of  the  route.  It  has  never,  we  think,  been,  regarded 
as  embodying  the  contract  of  carriage,  but  only  as  a  voucher  or 
token  for  the  purpose  mentioned.  See  Quimby  v.  Vanderbiit, 
17  N.  Y.  306,  72  Am.  469;  Van  Buskirk  v.  Roberts,  31  N.  Y. 
661 ;  Blossom  v.  Dodd,  43  N.  Y.  264,  3  Am.  Rep.  701 ;  Rawson  v, 
Penn.  R.  R.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543.  The  plaintiff  had 
a  right  to  repose  upon  the  representation  of  the  baggage  master, 
without  examining  the  checks."  See,  also,  Hutchinson  on  Car- 
riers, §  1302,  and  note.  It  was  competent  for  the  plaintiff  to 
testify  that  he  actually  contracted  with  the  defendant  to  transport 
the  trunk  to  Manning,  and  not  to  Sumter,  without  producing  tlie 
check,  and  the  exception  on  this  point  cannot  be  sustained. 

2.  There  was  error  in  receiving  plaintiff's  testimony  as  to  a 
conversation  with  defendant's  agent  after  the  loss  of  the  trunks, 
in  which  he  gave  notice  of  his  business  as  a  traveling  salesman. 
Special  damages  for  losses  arising  from  failure  to  deliver  goods 
cannot  be  recovered,  unless  the  defendant  has  notice  of  the  spe- 
cial circumstances  at  the  time  of  shipment.  Traywick  v.  Railway 
Co.,  71  S.  C.  82,  50  S.  E.  549,  110  Am.  St.  Rep.  563;  Wesner  v. 
Railway  Co.,  71  S.  C.  211,  50  S.  E.  789;  Guess  v.  Railway  Co., 
73  S.  C.  264,  53  S.  E.  421.  But  this  error  was  immaterial,  as 
plaintiff  testified  defendant's  agent,  who  received  the  trunks,  had 
frequently  checked  them  for  him,  and  knew  the  kind  of  business 
in  which  he  was  engaged,  and  this  evidence  was  not  disputed. 

3.  The  main  contention  of  the  defendant  is  that  the  magis- 
trate erred  in  admitting  evidence  of  the  interruption  of  the  plain- 
tiff's business  by  reason  of  the  failure  of  the  defendant  to  deliver 
promptly  at  Manning  the  trunk  containing  his  samples.  As  we 
have  seen,  there  was  evidence  that  the  defendant,  when  the  trunks 
were  received,  knew  the  business  oi  the  plaintiff  was  to  sell  goods 
by  sample  as  a  traveling  salesman,  and  this  was  notice  that  delay 
of  his  samples  would  probably  result  in  an  interruption  of  his 
business  and  loss  of  time.  When  the  carrier  accepts  goods  for 
transportation,  with  notice  that  the  owner  requires  them  at  the 
place  to  which  they  are  to  be  carried  for  a  special  business  pur- 
pose, the  measure  of  damages  for  delay  in  carriage  is  the  expense 
and  detriment  to  the  special  business  with  reference  to  which  the 
carriage  was  undertaken  fairly  attributable  to  the  delay,  including 
expense  and  loss  of  time  reasonably  incurred  in  the  effort  to  find 
the  delayed  property.  This  does  not  include  the  speculative 
profits  resting  on  the  mere  hope  of  particular  future  transactions. 
Webb  V,  Railroad,  76  S.  C.  199,  56  S.  E.  954;  Hutchinson  on 
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Carriers,  §  1370;  Moore  on  Carriers,  §  410;  Wood  v.  Maine  Cent. 
R.  Co.,  99  Am.  St.  Rep.  386,  note;  Norris  v.  Savannah,  etc.,  Ry. 
Co.,  11  Am.  St.  Rep.  366,  note;  Turner  v.  Railroad,  75  S.  C.  58, 
54  S.  E.  825 ;  Hays  r.  Tel.  Co.,  70  S.  C.  16,  48  S.  E.  608,  67 
L,  R.  A.  481,  106  Am.  St.  Rep.  731. 

The  damages  proved  by  the  plaintiff  here  were  not  based  on 
particular  sales  the  plaintiff  hoped  to  make.     His  evidence  was 
properly  directed  to  the  fair  average  daily  earnings  in  his  busi- 
ness.   This  he  testified  was  from  $20  to  $25  per  day,  and  that 
the  trunk  was  delayed  three  days.    In  addition  to  this,  there  was 
evidence  of  the  expenditure  of  $8.30  in  the  effort  to  find  the 
trunk.      The  judgment  was  for  $65,  and  this  was  obviously  well 
supported  by  the  evidence  above  recited  of  items  of  damages  flow- 
ing naturally  and^  proximately  from  the  interruption  of  plaintiff's 
business,  consequent  on  the  delay  of  his  tnmk  of  samples.    Inas- 
much as  there  was  evidence  of  notice  to  the  defendant  of  the 
nature  of  the  plaintiff's  business,  the  case  has  been  considered  as 
if  such  notice  were  necessary  by  a  traveling  salesman  for  the 
recovery  of  such  damages  as  were  allowed  in  this  case.    We  do 
not  mean  to  say,  however,  that  such  damages  might  not  be  re- 
covered by  a  traveling  salesman  under  the  principles  laid  down  in 
Fleischman  v.  Railway,  76  S.  C.  237,  56  S.  E.  974,  without  proof 
of  special  notice  that  the  owner  of  the  trunks  was  a  traveling 
salesman  carrying  them  for  use  in  his  business. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Southern  Ry.  Co.  v,  Coi^eman. 

(Supreme   Court  of  Alabama,   Nov.   14,   1907.) 

[44   So.   Rep.   837.] 

Appeal — ^Rulings  on  Motion  to  Strike  Items  from  Complaint — 
Overruling  Demurrer — Review. — Error  cannot  be  predicated  on  the 
refusal  of  the  court  to  strike  items  of  daiDages  from  the  complaint, 
and  on  the  overruling  of  a  demurrer  to  the  complaint  on  the  ground 
that  such  items  are  not  recoverable,  as  defendant  may  raise  the 
same  points  by  objections  to  evidence,  exceptions  to  the  charge 
authorizing  such  recovery,  and  by  special  charges. 

Damages — Breach  of  Contract  or  Duty — Measure  of  Damages — 
A  party,  injured  by  a  breach  of  contract  or  breach  of  duty,  may  re- 
cover all  his  damages,  including  gains  prevented  and  losses  sustained, 
subject  to  the  independent  conditions  that  the  damages  must  flow 
directly  and  naturally  from  the  breach,  and  must  not  be  speculative 
or  contingent. 
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Carriers — Delay  in  Shipment — Damages — Recovery.* — An  owner  of 
a  public  ginnery  delivered  a  part  of  the  machinery  to  a  carrier  for 
transportation  to  a  designated  point,  to  be  repaired  by  the  consignee. 
The  carrier  delayed  the  delivery  of  the  machinery.  The  owner  testi- 
fied that  75  cents  was  a  fair  profit  for  ginning  a  bale  of  cotton,  but 
he  could  only  estimate  the  number  of  bales  that  went  to  his  gin 
during  the  days  his  plant  was  shut  down  in  consequence  of  the  de- 
lay. The  75  cents  profit  depended  on  contingencies.  Held,  that  the 
owner  was  entitled  to  nominal  damages  only;  the  estimate  of  what 
he  might  have  earned  by  operating  the  gin,  had  the  shipment  been 
promptly  delivered,  being  speculative. 

Same. — Where  the  period  a  public  ginnery  was  stopped,  in  conse- 
quence of  the  failure  of  a  carrier  to  promptly  transport  and  deliver 
a  part  of  the  machinery  thereof  was  so  short  that  the  ginnery  had 
no  rental  value,  interest  on  its  value  for  that  period  is  the  proper 
measure  of  damages,  if  claimed.  • 

Same.* — A  shipper,  suing  a  carrier  for  delay  in  the  transportation 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  for  delay  in  transporting  or  delivering 
freight,  see  extensive  note,  10  R.  R.  R.  481,  33  Am.  &  Eng.  R.  Gas., 
N.  S.,  481;  Outland  v.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.),  10  R.  R.  R. 
476,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  476;  Illinois  Cent.  R.  Co.  v.  John- 
son &  Fleming  (Tenn.),  20  R.  R.  R.  727,  43  Am.  &  Eng.  R.  Cas.,  N. 
S.,  727  (mere  delivery  of  iron  pipe  for  the  boring  of  a  well  to  a  car- 
rier for  transportation  was  insufficient  of  itself  to  give  notice  to  the 
carrier  of  the  existence  of  a  time  contract  between  the  consignee  and 
the  owner  of  the  well  which  would  probably  be  affected  by  delay  in 
the  delivery  of  the  material) ;  Choctaw,  O.  &  G.  Ry.  Co.  v.  Rolfe 
(Ark.),  16  R.  R.  R.  525,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  525  (shipper 
had  right  to  keep  teams  necessary  for  loading  on  expense  while 
waiting  for  carrier's  performance  of  agreement  to  furnish  cars;  and 
on  its  failure  to  furnish  cars  was  entitled  to  recover  such  expense 
as  special  damages);  Crutcher  v.  Choctaw,  O.  &  G.  R.  Co.  (Ark.), 
16  R.  R.  R.  661,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  661  (carrier,  to  be 
liable  for  special  damages  for  delay  in  the  transportation  of  freight, 
must  have  had  notice,  before  or  at  the  time  shipping  contract  was 
made,  of  the  special  circumstances.  It  is  not  enough  that  it  received  such 
notice  during  the  delay) ;  Ryland  &  Rankin  v.  Chesapeake  &  O.  Ry. 
(W.  Va.),  13  R.  R.  R.  279,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  279  (delay 
does  not  constitute  conversion  of  freight  so  as  to  make  carrier  liable 
for  its  value;  Traywick  v.  Southern  Ry.  Co.   (S.  Car.),  17  R.  R.  R. 

678,  40  Am.  &  Eng.  R.  Cas.,  N.  S-,  678  (delay  in  delivery  of  ma- 
chinery, where  carrier  had  no  notice  as  to  purpose  for  which  it  was 
needed);  Lee  &  Co.  v.  St.  Louis,  etc.,  Ry.  Co.  (N.  Car.),  14  R.  R.  R. 
260,  37  Am.  &  Eng.  R.  Cas.,  X.  S.,  260  (only  damages  contemplated 
by  the  parties  are  recoverable);  Weston  v.  Boston  &  M.  R.  R. 
(Mass.),  19  R.  R.  R.  718,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  718  (delay  in 
transportation  of  theatrical  properties) ;  Louisville  &  C.  P.  Co. 
V.  Bottorff  (Ky.),  13  R.  R.  R.  263,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
263  (duty  of  consignee  to  obtain  substitute  for  delayed  machinery); 
Carpenter  v.  Baltimore  &  O.   R.   Co.   (Del.  SupV  Ct),  20  R.   R.   R. 

679,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  679  (depreciation  in  value  of 
freight  after  its  arrival  at  its  destination  and  consignee  had  refused 
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and  delivery  of  a  shipment,  cannot  recover  the  expenses  incurred 
by  him  on  a  trip  to  the  point  of  destination  to  look  after  the  ship- 
ment. 

Same. — Proof  that  the  agent  of  a  carrier  at  the  destination  of  a 
shipment  did  not  locate  the  car  in  which  the  same  was  is  proof  of 
simple  negligence  only,  and  does  not  authorize  exemplary  damages 
for  delay  in  the  delivery  of  the  shipment. 

Appeal  from  Circuit  Court,  Hale  County ;  B.  M.  Miller,  Judge. 

Action  by  B.  W.  Coleman  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and   remanded. 

Exceptions  were  reserved  to  the  following  oral  charge  of  the 
court:  "The  second  count  not  only  charges  that  it  did  not  get 
it  there  in  a  reasonable  time,  but  that  it  was  willfully  and  inten- 
tionally delayed.  Was  it  intentionally  or  purposely  delayed? 
That  would  amount  to  gross  or  wanton  negligence.  That 
is  a  question  for  you  to  look  after.  If  it  did  not 
deliver  it  there  in  a  reasonable  time,  and  did  not  exercise 
reasonable  diligence,  it  would  be  liable  for  the  actual  damages 

to  receive  it);  Louisville  &  N.  R.  Co.  v.  Hull  (Ky.),  3  R.  R.  R. 
56,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  56  (mental  suffering  from  delay  in 
shipment  of  corpse);  Wessner  &  White  Mfg.  Co.  t^  Atlantic  Coast 
Line  R.  R.  (S.  Car.),  19  R.  R.  R.  342,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
342  (sufficiency  of  complaint);  Ryland  &  Rankin  v.  Chesapeake  & 
0.  Ry.  Co.  (W.  Va.),  13  R.  R.  R.  279,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
279;  Webb  v.  Southern  Ry.  Co.  (Ala.),  20  R.  R.  R.  26,  43  Am.  & 
Eng.  R.  Cas.,  N.'  S.,  26  (loss  of  weight  and  market  value  of  cattle 
during  delay  were  recoverable  under  count  in  Code  form,  in  ab- 
sence of  stipulation  in  contract  for  different  measure  of  damages)  ;■ 
Sloop  V.  Wabash  R.  Co.  (Mo.),  2  R.  R.  R.  937,  25  Am.  &  Eng.  R. 
Cas.,  N.  S.,  937  (measure  of  damages  for  faihire  to  deliver  stock 
within  reasonable  time);  Chicago,  B.  &  Q.  Ry.  Co.  v.  Todd  (Neb.), 
19  R.  R.  R.  113,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  113  (refusal  to  re- 
ceive and  transport  stock,*  expense  of  keeping  stock  and  difference- 
in  market  value);  Patterson  v.  Illinois  Cent.  R.  Co.  (Ky.),  24  R.  R. 
R.  434,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  434  (delay  in  transportation  of 
meal  intended  for  plaintiff's  cattle,  special  damages  not  recoverable 
because  carrier  had  no  notice  of  special  circumstances);  Norfolk  & 
W.  Ry.  Co.  V.  Wilkinson  (Va.),  23  R.  R.  R.  290,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  290  (measure  of  damages  where  loss  of  sale  of  lumber 
at  agreed  price);  Webb  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  23 
R.  R.  R.  284,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  284  (delay  in  delivering 
drummer's  samples);  Milhous  v.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  22  R.  R.  R.  779,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  779  (delay  in- 
dclivery  of  baggage  containing  dental  tools) ;  Baltimore  &  O.  R.  Co. 
V,  Whitchill  (Md.),  22  R.  R.  R.  176,  45  Am.  &  Eng.  R.  Cas..  N.  S., 
176  (delay  in  transporting  cattle  intended  for  certain  market);  Choc- 
taw, etc.,  R.  Co.  ^.  Jacobs  (Okl.),  21  R.  R.  R.  761,  44  Am.  &  Eng. 
R.  Cas.,  N.  S..  761  (general  statement  as  to  measure  and  elements 
of  damajre)-  Illinois  Cent.  R.  Co.  v.  Holt  (Ky.),  21  R.  R.  R.  455,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  455;  Yazoo,  etc..  R.  Co.  v.  Christmas: 
(Miss.),  21  R,  R.   R.  451,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  451. 
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plaintiff  suffered.  Do  you  believe  it  did  not,  and  that  this  iron 
was  used  in  the  ginning,  and  that  the  gin  was  shut  down?  If 
so,  it  would  be  liable,  then,  for  the  profits  arising  from  the  gin- 
ning of  cotton  and  the  gin  from  the  time  it  should  reach  Selma 
and  the  iron  works  company  received  it — from  that  time  until 
they  actually  received  it.  It  would  be  further  liable,  gentlemen  of 
the  jury,  if  you  find  it  was  necessary  for  plaintiff  in  this  case  to 
go  to  Selma,  and  find  the  press  pin,  and  help  to  deliver  it,  and  you 
further  find  that  it  did  not  exercise  reasonable  diligence  in  de- 
livering it  there,  defendant  would  be  liable  for  the  actual  ex- 
penses of  plaintiff  in  going  to  Selma  to  help  deliver  it.  Under  the 
second  count  of  the  complaint  it  is  charged  that  the  defendant 
willfully  or  wantonly  failed  to  deliver  the  goods  or  carry  out  the 
contract  in  a  reasonable  time.  The  law  says  that  as  punishment, 
what  they  call  'punitive  damages ;'  and  if  you  do  not  believe  that 
they  delivered  within  a  reasonable  time,  and  are  guilty  of  such 
negligence  as  would  amount  to  gross  negligence,  you  have  a  right 
under  the  second  count,  if  you  believe  the  evidence,  to  give  puni- 
tive damages."  Among  other  charges  the  defendant  requested 
the  following  charge,  which  was  refused:  "(21)  I  charge  you, 
gentlemen  of  the  jury,  that  under  the  evidence  in  this  case  you 
cannot  find  for  the  plaintiff  for  more  than  nominal  damages." 
The  first  count  was  in  simple,  and  the  second  count  in  wanton  or 
willful,  neglect  of  duty. 

Pettus,  Jeffries  &  Pettus,  for  appellant. 
De  Graff erreid  &  Ezdns,  for  appellee. 

Denson,  J.  This  suit  was  brought  to  recover  damages  alleged 
to  have  accrued  to  the  palintiff  on  account  of  a  failure  on  the  part 
of  the  defendant,  a  common  carrier  of  goods,  to  promptly  deliver 
a  press  pin  to  the  Union  Iron  Works,  in  Selma,  Ala.  The  case, 
briefly  stated,  is  this :  The  plaintiff  owned  and  operated  a  pub- 
lic ginnery  at  Sawyerville,  a  station  on  the  Southern  Railway  dis- 
tant 56  miles  from  Selma.  On  the  13th  of  October  1904,  his  press 
pin,  a  part  of  the  machinery  of  his  ginnery,  being  in  such  con- 
dition that  it  could  not  be  used,  plaintiff  delivered  it  to  the  de- 
fendant's agent  at  Sawyerville,  to  be  shipped  to  the  Union  Iron 
Works  in  Selma,  there  to  be  immediately  repaired  by  that  con- 
cern and  shipped  back  to  the  plaintiff.  At  the  time  of  the  delivery 
of  the  pin  to  defendant's  agent  for  shipment,  plaintiff  told  him 
that  the  pin  was  a  part  of  the  machinery  of  his  ginnery,  that  the 
ginnery  could  not  be  operated  until  the  pin  was  repaired,  and  that 
he  was  sending  it  to  the  consignee  for  immediate  repair  and  return, 
and  that  his  ginnery  would  be  "at  a  standstill"  until  the  pin  should 
be  repaired  and  returned.  The  pin  was  shipped  in  a  certain  car  on 
the  same  day  it  was  delivered  for  shipment,  but  through  the  negli- 
gence of  the  defendant's  agents  at  Selma  it  was  not  delivered  to 
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the  consignee  until  the  20th  of  October,  1904,  and  not  until  the 
plaintiff  went  to  Selma  on  that  day  and  located  the  car  it  was  in. 
When  the  pin  was  located,  it  was  repaired  within  three  hours  by 
the  consignee,  and  was  returned  to  the  plaintiff  by  express  on  the 
following  day. 

The  only  points  of  serious  contest  in  the  cause  arise  in  respect 
to  the  measure  of  damages  on  account  of  the  failure  to  promptly 
deliver  the  pin  to  the  consignee  in  Selma,  or  to  deliver  it  within 
a  reasonable  time;  plaintiff's  contention,  which  prevailed  in  the 
court  below,  being  that  he  was  entitled  to  recover  as  dam- 
ages the  profits  which  he  would  have  made  on  ginning 
cotton,  the  ginning  of  which  was  lost  to  him  by  the 
breach  of  the  defendant's  duty  in  not  delivering  the  pin 
at  Selma  within  a  reasonable  time,  together  with  the  ex- 
penses incurred  by  plaintiff  in  going  to  Selma  to  procure  the  de- 
livery of  the  pin.  The  court  overruled  defendant's  motion  to 
strike  these  items  of  damages  from  the  complaint,  and  overruled 
a  demurrer  to  the  complaint  making  the  point  that  they  were  not 
recoverable.  Error  cannot  be  predicated  of  these  rulings,  as  the 
defendant  could  have  raised  the  same  points,  as  it  has  done,  by 
objections  to  evidence,  exceptions  to  the  oral  charge  of  the  court 
authorizing  such  recovery,  and  by  special  charges.  Vandiver  & 
Co.  V.  Waller,  Adm'x,  143  Ala.  411,  39  South,  136,  and  author- 
ities there  cited. 

The  broad  general  rule  is  that  a  party  injured  by  a  breach  of 
contract  or  breach  of  duty  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,  subject  to 
two  conditions:     The  damages  must  be  such  as  may  be  fairly 
supposed  to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract,  or  when  the  duty  was  assumed  or 
imposed — ^that  is,  the  damages  must  be  such  as  might  be  expected 
to  follow  its  violation;  and  they  must  be  certain,  both  in  their 
nature  and  in  respect  to  cause  from  which  they  proceed.     The 
familiar  rules  on  the  subject  are  all  subordinate  to  these ;  for  in- 
stance, that  the  damages  must  flow  directly  and  naturally  from 
the  breach  is  a  mere  mode  of  expressing  the  first,  and  that  they 
must  be,  not  the  remote,  but  the  proximate,  consequences  of  such 
breach  and  must  not  be  speculative  or  contingent,  are  different 
modifications  of  the  last.    These  two  conditions  are  entirely  sep- 
arate and  independent,  and  to  blend  them  tends  to  confusion. 
Thus  the  damages  claimed  may  be  the  ordinary  and  natural,  and 
even  necessary,  result  of  the  breach ;  and  yet,  if  in  their  nature 
uncertain,  they  must  be  rejected.     So  they  may  be  definite  and 
certain,  and  clearly  consequent  upon  the  breach,  and  yet,  if  such 
as  would  not  naturally  flow  from  such  breach,  but  for  some  spe- 
cial circumstances,  collateral  to  the  contract    or    duty   itself,    or 
foreign  to  its  apparent  object,  they  cannot  be  recovered.    Griffin 
V.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718.     In  the  case  supra 
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it  is  said  by  Selden,  J.,  for  the  court:  "Cases  not  infrequently 
occur  in  which  both  these  conditions  are  fulfilled,  where  it  is  cer- 
tain that  some  loss  has  been  sustained  or  damage  incurred,  and  that 
such  damage  or  loss  is  the  direct,  immediate,  and  natural  conse- 
quence of  the  breach  of  contract  or  duty,  but  where  the  amount  of 
damages  may  be  estimated  in  a  variety  of  ways.  In  all  such  cases 
the  law,  in  strict  conformity  to  the  principles  already  advanced,  uni- 
formly adopts  the  mode  of  estimating  the  damages  which  is  most 
definite  and  certain.  The  case  of  Freeman  z\  Clute,  3  Barb.  424,  is 
a  case  which  aifords  an  apt  illustration  of  the  rule.  The  contract 
there  was  to  construct  a  steam  engine  to  be  used  in  the  process  of 
manufacturing  oil,  and  damages  were  claimed  for  delay  in  fur- 
nishing it.  It  was  insisted  that  the  damages  were  to  be  estimated 
by  ascertaining  the  amount  of  business  which  could  have  been 
done  by  the  use  of  the  engine  and  the  profit  that  would  have 
thence  accrued.  The  claim  was  rejected.  But  the  court  held 
that  compensation  was  to  be  "allowed  for  the  loss  of  the  plaintiff's 
mill  and  other  machinery."  And  this  loss,  it  was  held,  should  be 
predicated  upon  the  fair  rent  or  hire  of  the  mill  and  machinery. 

The  foregoing  principles  have  been  frequently  applied  by  this 
court.  Thus  in  Nichols  v.  Rasch.,  138  Ala.  i72,  35  South.  409, 
it  is  said  by  Sharpe,  J.,  for  the  court:  "Ordinarily  a  loss  of 
profits  resulting  proximately  from  a  breach  of  contract,  when  it 
is  such  as  can  be  definitely  ascertained  by  proof,  and  which  the 
parlies  in  the  formation  of  the  contract  must  have  contemplated 
would  flow  from  its  breach,  may  be  recovered  in  an  action 
for  the  breach;  but  the  profits  which  were  merely  possible 
or  probable  of  accretion  from  the  business  in  which  the  de- 
fendant was  engaged  were  in  large  measure  speculative, 
subject  to  contingencies,  and  incapable  of  being  proved  with 
the  degree  of  certainty  which  the  law  requires  to  con- 
stitute recoverable  damages."  So  in  Watson  v.  Kirby,  112  Ala. 
436,  446,  20  South.  624,  628,  there  were  existing  contracts  for  the 
sale  of  lumber  at  a  profit,  of  which  the  plaintiff  had  knowledge 
at  the  time  he  entered  into  a  contract  to  furnish  logs  to  defend- 
ant's mill ;  and  the  defendant  sought  to  recoup  the  profits  which 
he  failed  to  realize  on  account  of  plaintiff's  failure  to  furnish  the 
logs.  The  court,  through  Head,  J.,  said:  "What  defendant's 
general  profits  for  running  the  mill  so  short  a  time  would  amount 
to  would  be  mere  speculation.  If,  in  any  case,  they  can  safely 
and  justly  be  allowed,  they  cannot  in  this."  See  the  numerous 
cases  cited  by  Judge  Head  in  support  of  the  ruling.  Reed  Lum- 
ber Co.  V.  Lewis,  94  Ala.  626,  628,  10  South.  333 ;  Moulthrop  & 
Stevens  v.  Hyett  &  Smith,  105  Ala.  493,  17  South.  32,  53  Am. 
St.  Rep.  39. 

Without  further  discussion  of  the  cases,  it  seems  to  us  that 
the  ev-idence  offered  in  the  present  cause  to  sustain  the  plaintiff's 
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claim  for  profits  demonstrates  that  there  should  be  no  such  re- 
covery. The  plaintiff  testified  that  75  cents  was  a  fair  profit 
for  ginning  a  bale  of  cotton;  but  he  testified  that  he  could  not 
swear  how  many  bales  went  to  his  gin  during  the  few  days  his 
plant  was  shut  down.  He  could  only  estimate  it.  He  could  not 
swear  that  there  were  100,  nor  that  there  were  75,  nor  could  he 
give  the  name  of  a  single  person  who  carried  cotton  to  the  gin 
during  the  time.  Furthermore,  the  75  cents  profit  was  shown 
to  depend  on  many  contingencies.  We  do  not  see  how  the  con- 
clusion can  be  avoided  that  the  evidence  shows  the  plaintiff  was 
measuring  his  damages  by  estimating  what  he  might  have  earned 
by  the  use  of  the  pin  in  connection  with  his  other  machinery,  had 
the  shipment  been  promptly  delivered.  Hence  it  is  shown  that 
the  profits  claimed  fall  within  the  rule  that  damages,  to  be  re- 
coverable, must  not  be  speculative  or  contingent.  Authorities 
supra. 

It  will  be  seen  that  the  oral  charge  of  the  court,  in  respect  to 
the  right  of  the  plaintiff  to  recover  such  profits  as  damages,  is 
not  in  harmony  with  our  conclusion,  and  also  that  the  court  erred 
in  refusing  charge  3  requested  in  writing  by  the  defendant.  The 
court  further  erred  in  admitting  proof  of  such  profits  as  an  ele- 
ment of  damages.  It  would  seem  that  if  the  ginnery  was  stopped 
for  any  appreciable  length  of  time — that  is,  a  period  in  which 
it  could  be  reasonably  said  that  the  gin  outfit  had  a  rental  value — 
then  the  rental  value  of  the  ginnery  during  delay  caused  by  de- 
fendant's breach  of  duty  would  be  the  just  and  reasonable  rule 
of  damages  in  the  case.  But,  if  the  period  was  so  short  that  the 
ginnery  had  no  rental  value,  then,  as  intimated  in  Watson  v, 
Kirby  &  Sons,  112  Ala.  446,  20  South  624,  interest  on  the  value 
of  the  ginnery  for  that  period  would  be  the  proper  rule  for  the 
admeasurement  of  the  damages.  But  such  damages  are  not 
claimed.    Nichols  v.  Basch,  138  Ala.  372,  376,  35  South.  409. 

On  the  authority  of  Southern  Railway  Co.  z\  Webb,  143  Ala. 
3(W,  315,  39  South.  262,  111  Am.  St.  Rep.  45,  it  must  be  held 
that  expenses  incurred  by  the  plaintiff  on  the  trip  to  Selma  to 
look  after  the  shipment  are  not  recoverable  damages. 

We  cannot  find  any  thing  in  evidence  upon  which  the  claim  for 
exemplary  damages  can  be  based.  The  defendant's  agents  at 
Selma,  it  seems,  did  not  locate  the  car  in  which  the  pin  was. 
This  was  all,  and  this  cannot  be  said  to  be  more  than  simple 
negligence.  On  the  fpregoing  considerations,  and  on  the  proof 
made  on  the  trial,  charge  21,  requested  by  the  defendant,  which 
restricts  plaintiff's  recovery  to  nominal  damages  should  have  been 
given. 

For  the  errors  pointed  out,  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 
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Camblin  V,  Philadelphia,  W.  &  B.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  April  29,  1907.) 

[66   Atl.    Rep.   977.] 

Master  and  Servant — Negligence  of  Servant — ^Delegation  of  Pow- 
ers.*— Plaintiff,  while  at  work  in  a  blacksmith  shop,  was  injured  by 
a  car  which  broke  through  the  side  wall  and  entered  the  shop.  The 
car  was  being  moved  from  defendant's  track  by  a  side  track  to  an 
abutting  coalyard  by  mules  under  charge  of  an  employee  of  the 
person  who  had  contracted  with  defendant  to  move  such  cars  to 
and  from  all  private  sidings.  Held  that,  in  leaving  the  cars  on  such 
siding,  the  defendant  was  exercising  its  charter  power  in  the  opera- 
tion of  its  road  which  could  not  be  delegated  so  as  to  relieve  it  from 
responsibility  for  the  negligence  of  the  contractor's  employee  or 
defective  appliances. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Robert  Cabblin  against  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Mestrezat,  Potter, 
Stewart,  and  Fell,  JJ. 

Sharszuood  Brinton  and  John  Hampton  Barnes,  for  appellant. 
Henry  J.  Scott,  for  appellee. 

Fell,  J.  The  plaintiff,  while  at  work  in  a  blacksmith  shop 
which  adjoined  a  coalyard,  was  injured  by  a  car  which  broke 
through  the  side  of  the  wall  and  entered  the  shop.  The  car  was 
loaded  with  coal  and  was  being  moved  from  the  defendant's 
track  on  Washington  avenue  to  a  coalyard  which  abutted  on  the 
avenue  by  mules  that  were  under  the  charge  of  an  employee  of 
C.  H.  LaflFerty,  who  had  contracted  with  the  defendant  to  fur- 
nish teams  and  to  move  all  cars  on  its  tracks  on  the  avenue, 
loaded  or  empty,  and  to  and  from  all  private  sidings.  He  was  di- 
rected to  move  the  car  by  the  defendant's  dispatcher,  and  he  testi- 
fied that  he  was  unable  to  stop  it  because  of  a  defect  in  the  brake. 

The  instruction  to  the  jury  was  that  the  defendant  was  re- 
sponsible if  the  accident  was  caused  either  1)y  a  defective  brake  or 
by  the  negligence  of  the  contractor's  employee  who  drove  the 
mules.  It  is  to  the  latter  part  of  this  instruction  that  exception  is 
taken.  That  a  railroad  company  cannot  relieve  itself  from  li- 
ability for  negligence  in  the  operation  of  its  road  by  a  contract 

♦See  extensive  note,  24  R.  R.  R.  317,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  317. 


Vol  27  R  R  R— Vol  SO  Am  &  Eng  R  Cas,  N  S        161 

Camblin  v.  Philadelphia,  W.  &  B.  R.  Co 

for  the  movement  of  its  cars  was  decided  in  P.  W.  &  B.  Railroad 
Co.  z\  Hahn,  22  Wkly.  notes  Cas,  32,  in  which  it  was  said :   "It 
contracted  for  the  operation  of  a  part  of  its  road  by  horse  power, 
and  under  this  contract  asks  to  be  relieved  from  all  responsibility 
for  the  negligent  acts  of  its  contractor.     We  cannot  agree  with 
a  proposition  of  this  kind,  for  the  principle,  if  established,  might 
be  the  means  of  relieving  the  company  from  all  its  charter  duties, 
so  far,  at  least,  as  concerns  public  saftey.    The  mere  question  of 
power  by  which  its  cars  are  to  be  moved  is  of  no  consequence. 
If  it  can  contract  for  horse  power,  so  may  it  for  steam,  and  it 
follows  that  it  might  relieve  itself  of  all  responsibility  by  contracts 
with  its  engineers  and  conductors  for  the  running  of  its  locomo- 
tives and  trains."     In  that  case  the  cars  at  the  time  of  the  ac- 
cidents were  being  moved  by  the  contractor  on  the  defendant's 
tracks  on  the  avenue.    In  this  case  a  car  was  being  moved  on  a 
siding  which  extended  from  the  tracks  on  the  avenue  to  a  coal- 
yard  and  was  partly  on  private  property.     It  is  argued  that  the 
difference  in  the  facts  makes  the  decision    in    Railroad    Co.    v. 
Hahn  inapplicable  because  the  contractor  was  not  performing  any 
of  the  public  duty  of  the  defendant  in  putting  the  car  on  a  private 
siding.    This  position  cannot  be  sustained.    The  defendant  under- 
took to  deliver  the  xoal  to  the  assignee  by  moving  its  car  on  a 
siding  which  connected  his  yard  with  its  tracks.    This  siding  was 
its  property  and  a  part  of  its  system  of  tracks  to  the  edge  of  the 
street  at  least,  and  was  maintained  for  the  mutual  advantage  of 
itself  and  the  owner  of  the  yard.     In  moving  cars  on  the  siding 
it  was  exercising  its  charter  power  in  the  operation  of  its  road, 
and  this  could  not  be  delegated  so  as  to  relieve  it  of  responsibility. 

The  judgment  is  affirmed. 

27  R  R  R— 11 
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Floody  v.  Great  Northern  Ry.  Co.  et  al, 

(Supreme   Court  of   Minnesota,  July  19,  1907.) 

[112  N.  W.  Rep.  875.] 

Railroads — Companies  Using  Roads  of  Others — Liability  for  In- 
juries.*— A  railroad  company  is  liable  to  its  servants  for  the  negli- 
gence of  the  employees  of  a  union  depot  company,  whose  duty  it  is 
to  operate  the  switches  and  direct  the  movement  of  the  trains  out 
of  the  depot  yards.  For  the  occasion,  the  servants  of  the  depot  com- 
pany become  the  servants  of  the  railroad  company. 

Same. — A  switchman,  who  in  the  performance  of  his  duty  is  re- 
quired to  ride  on  his  engine  while  assisting  in  pulling  a  train  out 
of  the  depot  yards,  is  entitled  to  recover  from  his  master,  the  rail- 
road company,  for  injuries  received  by  reason  of  the  negligence  of 
the  depot  company  servants  in  operating  a  switch. 

Same — Instructions — New  Trial — Misconduct  of  Juror. — New  trial 
granted  upon  the  ground  that  certain  instructions  were  misleading 
and  for  misconduct  of  a  juror. 

(Syllabus  by  the  Court.) 


♦See  Harrill  v.  South  Carolina  &  G.  E.  R.  Co.  (X.  Car.),  12  R.  R- 
R.  725,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  725  (corporation  operating 
railroad  jointly  with  another  is  responsible  for  injury  to  its  em- 
ployees as  a  natural  person  would  be  for  the  liabilities  of  a  firm  of 
which  he  is  a  member):  Louisville,  etc.,  Ry.  Co.  v,  Illinois  Cent.  R. 
Co.  (Ky.),  22  R.  R.  R.  653,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  653  (flag- 
man was  ernijloyee  of  both  railroad  companies) ;  Gulf,  etc.,  Ry.  Co. 
V.  Shelton  (Tex.),  8  R.  R.  R.  634,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  634 
(existence  of  relation  where  switching  crew  worked  for  two  com- 
panies); St.  Louis,  etc.,  Ry.  Co.  v.  Smith  (Ark.),  8  R.  R.  R.  1,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (liability  for  wages  where  continuous 
line  is  operated  by  two  companies  of  same  name,  but  incorporated 
by  different  states);  Xewcomb  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Mo.),  13  R.  R.  R.  10,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  10  (sleeping  car 
porter  was  its  employee  so  as  to  charge  railroad  with  his  negligence 
in  directing  passengers  to  jump  from  wrong  train  while  it  was 
moving);  Wiest  v.  Coal  Creek  R.  Co.  (Wash.),  20  R.  R.  R.  398,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  398  (where  employer  lends  his  employee 
to  third  person  for  a  particular  employment,  such  employee,  as  to 
anything  done  in  the  particular  employment,  is  the  employee  of  the 
third  person);  Ederle  v.  Vicksburg,  etc.,  R.  Co.  (La.),  11  R.  R.  R. 
547.  34  Am.  &  Eng.  R.  Cas.,  N.  S-,  547  (where  switching  at  inter- 
section for  two  companies  is  done  by  employees  of  one  of  them, 
there  is  no  privity  of  relation  between  the  employees  of  one  company 
and  the  other  company);  Missouri,  K.  &  T.  Ry.  Co.  z'.  Reasor  (Tex.), 
3  R.  R.  R.  281,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  281  (relation  between 
company  and  one  acting  as  express  messenger,  and  also  with  its 
consent  and  approval,  as  its  baggageman);  Goodrich  v.  Kansas  City, 
etc.,  R.  Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.,  N.  8.,  137  (sufficiency  of 
evidence  of  employment  where  traffic  arrangement  bct.ween  com- 
panies);  foot-notes  appended   to   Miller  v.    Northern   Cent.   Ry.  Co. 
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Appeal  from  District  Court,  Ramsey  County;  Oscar  Hallam, 
Judge. 

Action  by  Thomas  F.  Floody  against  the  Great  Northern  Rail- 
way Company  and  another.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  Chicago,  St.  Paul,  Minneap- 
olis &  Omaha  Railway  Company  appeals.  Reversed,  and  new 
trial  granted. 

James  B.  Shecan  {Thomas  Wilson,  of  counsel),  for  appellant. 
M.  L.  Countryman,  for  respondent  Great  Northern  Ry.  Co. 
Humphrey  Barton,  for  respondent  Floody. 

Lewis,  J.  The  complaint  alleges  that  plaintiff  was  a  switchman 
in  the  employ  of  defendant  the  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company;  that  defendant  the  Great  Northern 
Railway  Company  owned,  maintained,  and  operated  railroad 
tracks  running  into  the  Union  Depot  of  the  city  of  St.  Paul,  over 
which,  by  agreement,  the  Omaha  Company  operated  its  passenger 
trains  into  the  Union  Depot;  that  in  connection  with  its  tracks 
and  as  a  part  thereof  the  Great  Northern  maintained  and  op- 
erated a  certain  switch  over  which  it  operated  its  trains ;  that  May 
9,  1906,  and  for  some  time  prior  thereto,  the  Great  Northern,  for 
the  use  of  itself  and  Omaha  Company,  in  the  operation  of  their 
trains,  took  charge  of  the  switch  for  the  purpose  of  operating  the 
same;  that  while  plaintiff  was  riding  on  a  train  of  the  Omaha 
Company  the  Great  Northern  Company  carelessly  and  negligently 
failed  to  properly  operate  the  switch,  and  the  Omaha  Company 
carelessly  and  negligently  attempted  to  operate  its  train  over  the 
switch,  and  as  result  of  the  defective  condition  of  the  switch 
the  train  was  derailed  and  the  plaintiff  injured.  The  Omaha 
Company  admitted  that  it  operated  its  trains  into  the  Union  De- 
pot over  the  tracks  of  the  Great  Northern,  pursuant  to  an  agree- 
ment to  that  effect,  and  that  the  Great  Northern  Company  owned 
and  operated  the  switches  and  tracks.  The  Great  Northern  Com- 
pany denied  that  it  operated  the  switch,  but  admitted  that  it  op- 
erated its  trains  into  the  Union  Depot  over  the  tracks  in  ques- 
tion. At  the  close  of  plaintiff's  case  defendants  rested  without 
introducing  any  evidence,  and  on  motion  the  court  directed  a 
verdict  for  the  Great  Northern  Company,  at  which  time  counsel 
for  the  Omaha  Company  stated  to  the  court:  "I  also  understand 
that,  in  sending  this  case  to  the  jury,  all  consideration  of  the 
defective  condition  of  that  switch  will  be  excluded."  Counsel  for 
plaintiff  then  moved  the  court  to  instruct  the  jury  that  the  only 
question  of  fact  for  the  jury  to  consider  was  the  amount  of 
damages  that  plaintiff  was  entitled  to  recover.  The  motion  was 
overruled,  whereupon  the  court  charged  the  jury,  and  a  verdict 

(Pa.).  24  R.  R.  R.  481,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  481;  Pittsburg, 
etc..  Ry.  Co.  v.  Bovard  (III.),  22  R.  R.  R.  122,  45  Am.  &  Eng.  R.  Cas., 
N'.  S.,  122. 
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was  returned  for  plaintiff  in  the  sum  of  $15,000,  and  the  Omaha 
Company  moved  for  judgment  notwithstanding  the  verdict  and 
for  a  new  trial.  The  court  denied  the  motion  for  judgment  not- 
withstanding, but  granted  a  new  trial,  unless  plaintiff  should  con- 
sent to  a  reduction  of  the  verdict  to  $10,000,  to  which  plaintiff 
consented,  and  the  Omaha  Company  appealed  from  the  order. 

It  was  shown  at  the  trial  that  the  Union  Depot  Com- 
pany, a  corporation,  owned  the  Union  Depot  and  certain 
yards  and  terminal  facilities,  with  engines  and  railway  tracks ; 
that  seven  different  railway  companies  used  the  terminal  facilities 
and  the  depot  under  and  by  virtue  of  certain  contracts  entered 
into  with  that  company;  that  the  Union  Depot  Company  had  in 
its  employ  a  crew  of  switchmen,  whose  business  it  was  to  take 
charge  of  incoming  and  outgoing  trains,  to  operate  the  switches, 
and  to  give  the  proper  signals.  The  two  defendants  in  this  ac- 
tion were  entitled  to  use  the  depot  and  yard  facilities;  but  the 
Great  Northern  Company  owned  a  right  of  way  of  its  own,  and 
at  the  time  of  the  accident  had  constructed  and  was  maintaining 
two  tracks  thereon,  both  of  which  tlie  Omaha  Company  had  the 
use  of  for  the  purpose  of  running  in  and  out  of  the  depot.  About 
April  20,  1906,  the  Great  Northern  Company  took  out  an  old 
switch  and  constructed  a  new  one  in  its  place — ^being  the  one 
where  the  accident  occurred — connecting  tracks  Xos.  1  and  2, 
over  which  the  passenger  trains  of  the  Great  Northern  Company 
and  its  lessee  companies  were  diverted  to  and  upon  tracks  1 
and  2  and  over  the  new  switch.  The  evidence  shows  that  the 
old  switch  was  operated  exclusively  by  the  Union  Depot  Com- 
pany switchmen,  and  on  the  occasion  of  the  accident,  May  9th, 
and  during  the  time  from  the  20th  of  April,  the  new  switch  con- 
tinued to  be  operated  by  the  employees  of  that  company.  Plain- 
tiff was  in  the  employ  of  the  Omaha  Company  as  a  switchman, 
and  it  was  his  duty  to  ride  down  with  his  switch  engine  to  the 
depot  and  assist  in  pulling  the  trains  of  that  company  out  of  the 
depot  yards.  The  engine  was  in  charge  of  an  engineer  and  fire- 
man, but  in  the  exercise  of  his  duties  plaintiff  was  rightfully  in 
the  cabin  of  the  engine.  For  some  reason  the  switch  in  question 
was  already  open,  or  opened  by  the  vibration  of  the  approaching 
train,  and  as  a  result  the  engine  was  derailed  and  tipped  over, 
and  plaintiff  was  caught  under  it  and  injured. 

At  the  trial  it  was  shown  by  the  testimony  of  several  of  the 
switchmen  in  the  employ  of  the  Union  Depot  Company  that  the 
switch  in  question  was  not  easily  operated,  for  the  reason  that 
one  of  the  iron  rods,  or  arms,  was  too  long,  and,  when  the  arm 
was  thrown  from  one  side  to  the  other,  it  did  not  go  down  far 
enough  to  permit  the  dog  to  catch  and  retain  it,  so  that  the  opera- 
tor had  to  bear  his  weight  on  the  arm,  or  jump  on  it,  in  order  to 
f)ress  it  down  into  place.  One  witness  also  testified  that  the  dog, 
or  catch,  did  not  always  go  into  place  and  hold  the  arm  securely. 
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So  far  as  defendant  the  Great  Northern  Company  is  concerned, 
the  court  was  correct  in  ordering  judgment  in  its  favor,  provided 
the  evidence  did  not  show  that  it  has  been  negligent  in  construct- 
ing and  maintaining  a  defective  switch.    The  trial  court  seemed 
to  have  the  impression  that  the  switch  was  not  defective  to  such 
an  extent  as  to  render  that  company  liable,  but  that  the  manner  in 
which  the  switch  was  constructed  simply  required  greater  care 
on  the  part  of  the  switchman  in  operating  it  to  see  that  the  arm 
was  pressed  down  and  caught  by  the  automatic  fastening.    We 
are  not  at  this  time  required  to  express  any  opinion  as  to  this 
evidence;  but,  conceding  that  the  Omaha  Company  cannot  take 
advantage  of  the  favor  granted  the  Great  Northern  Company  by 
the  trial  court  in  ordering  judgment  in  its  favor,  the  fact  that  the 
switch  was  imperfect   (if  it  was)   does  not  relieve  the  Omaha 
Company  from  the  duty  which  it  owed  to  plaintiff  upon  the  oc- 
casion of  his  injury.     As  we  understand  the  law,  whether  the 
engine  was  derailed  by  reason  of  the  defective  switch,  or  on  ac- 
count of  the  negligence  of  the  switch  tender  in  operating  it,  that 
company  is  liable  for  the  result.    It  is  not  important  whether  the 
switch  was  operated  by  the  employees  of  the  Union  E^pot  Com- 
pany,   as    a    part   of   their    regular    duties,    or    whether     they 
operated  this  particular  switch    without    the     special     authority 
of    the    Union    Depot  Company,    and    for    the  accommodation 
of  defendant  companies.    We  are  satisfied  that,  as  between  the 
Omaha   Company  and  the  plaintiff,  the  company  accepted  the 
services  of  the  switchman  on  that  particular  occasion  to  the  same 
extent  as  though  he  had  been  in  its  own  employ. 

Conceding  that,  under  the  contract  between  the  Union  Depot 
Company  and  the  Omaha  Company,  the  latter  was  required  to 
take  its  trains  out  of  the  depot  over  the  switches  in  the  manner 
directed  by  the  switch  tenders  in  the  employ  of  the  Union  Depot 
Company,  yet  that  fact  did  not  discharge  the  railroad  company 
from  the  contract  relation  which  it  assumed  as  between  itself  and 
plaintiff.  The  test  of  liability  is  not  determined  by  the  fact  that 
the  switdi  tenders  were  in  the  employ  and  under  the  control  of 
the  Union  Depot  Company,  and  that  by  virtue  of  the  contract 
between  the  switchmen  and  that  company  the  relation  of  re- 
spondeat superior  existed.  The  Omaha  Company  owed  the  duty 
to  plaintiff  to  use  all  reasonable  diligence  to  carry  him  safely  in 
its  engine  out  of  the  depot  yards,  and  it  was  immaterial  to  plain- 
tiff whether  in  so  doing  defendant  operated  its  trains  over  its 
own  tracks  and  switches,  over  the  tracks  and  switches  which  it 
had  leased  from  another  company,  or  under  a  contract  with  the 
Union  Depot  Company.  It  was  immaterial  to  plaintiff  that  the 
switchmen  were  paid  by  the  Union  Depot  Company,  and  were 
tinder  its  control  in  operating  the  switches,  if,  for  the  occasion, 
the  Omaha  Company  chose  to  avail  itself  of  the  services  of  that 
company  and  its  employees  for  the  purpose  of  taking  its  train 
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out  of  the  depot.  The  principle  is  well  illustrated  in  the  case  of 
Wabash,  St.  Louis  &  Pacific  Ry.  Co.  v.  Peyton,  106  111.  534, 
46  Am.  Rep.  705,  where  the  Wabash  Company  had  leased  from 
the  Chicago  &  Western  Indiana  Railway  Company  the  right  to 
run  its  trains  over  a  portion  of  the  road  of  that  company  at  a 
station  at  which  several  railroad  companies  ran,-  and  from  which 
their  trains  departed.  The  lessor  company  retained  control  of 
the  Wabash  Company's  passenger  trains  over  that  portion  of 
the  track,  and  by  its  servants  directed  and  controlled  the  trains  in 
going  in  and  out  of  the  depot.  The  question  was  the  liability  of 
the  Wabash  Company  for  the  acts  of  the  servants  of  the  lessor 
company  in  leaving  lumber  piled  contiguous  to  the  track,  by  rea- 
son of  which  the  Wabash  train  caused  injury  to  a  stranger,  the 
court  held  the  Wabash  Company  voluntarily  placed  its  engine  and 
cars  at  that  place,  under  the  control  and  direction  of  the  employ- 
ees of  the  lessor  company,  and  for  the  time  being  and  for  that 
purpose  the  yardmaster  of  the  lessor  company  became  the  servant 
of  the  Wabash,  and  liability  could  not  be  escaped  upon  the  ground 
that  such  yardmaster  was  under  the  control  of  the  lessor.  The 
case  was  referred  to  and  approved  in  Murray  v,  Lehigh  Valley 
Ry.  Co.,  i2  L.  R.  A.  539,  66  Conn.  512,  34  Atl.  506,  and  the  court 
said:  "The  case  shows  that,  in  the  use  of  the  portion  of  track 
owned  by  the  Central  Railroad  Company,  this  defendant  was 
bound  by  its  agreement  with  that  company  to  obey  the  orders  and 
signals  given  by  the  servants  of  that  company.  The  case  shows, 
then,  that  to  the  extent  of  that  agreement,  and  for  the  purposes 
included  in  it,  this  defendant  had,  by  the  terms  of  that  agree- 
ment, made  the  servants  of  that  company  its  own  servants;  and 
as  the  case  further  shows  that  the  train  on  which  the  plaintiff 
was  a  passenger  was  upon  this  portion  of  track,  and  was  being 
operated  in  obedience  to  the  orders  of  those  persons  who  by  the 
agreement  were  the  servants  of  this  defendant,  we  think  the 
charge  was  fully  justified."  See,  also,  Taylor  v.  Western  Pa- 
cific R.  R.  Co.,  45  Cal.  323 ;  McElroy  v,  Nashua  &  Lowell  R. 
Co.,  4  Cush.  (Mass.),  400,  50  Am.  Dec.  794.  And  see  the 
discussion  in  the  opinion  of  Holmes,  J.,  in  Littlejohn  v.  Fitch- 
burg  R.  Co.,  2  L.  R.  A.  502,  148  Mass.  478,  20  N.  E.  104. 

Brady  v.  Chicago  &  G.  W.  Ry.  Co.,  114  Fed.  100,  52  C.  C.  A, 
48,  57  L.  R.  A.  712,  a  similar  case  to  the  one  under  our  con- 
sideration, was  decided  adversely  to  our  views.  There  it  was 
held  that  the  switchmen  were  not  the  servants  pro  ha€  vice  of  the 
railway  company,  because  tliey  were  not  subject  to  its  commands 
and  directions,  and  the  court  distinguished  the  cases  above  cited 
upon  the  ground  that  the  power  to  command,  direct,  and  control 
the  employees  with  respect  to  the  negligent  act  was  vested  in  the 
master  of  the  servant  injured.  We  perceive  no  difference  in  prin- 
ciple. In  each  case  the  relation  between  the  parties  was  gov- 
erned by  contract,  and  for  the  benefit  of  the  carrier  charged  with 
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n^ligence,  and  it  is  immaterial  that  the  facilities  were  furnished 
by  another  carrier,  rather  than  by  an  independent  corporation, 
not  a  carrier  in  the  general  sense.    Although  the  plaintiff's  com- 
plaint did  not  directly  charge  that  the  Omaha  Company  had  neg- 
ligently operated  the  switch  in  question,  but  confined  itself  to 
an  allegation  that  it  negligently  operated  its  train  over  a  defective 
switch,  yet  no  objection  was  made  at  the  trial  in  this  respect, 
and  the  case  proceeded  and  was  submitted  to  the  jury  upon  the 
theory  that,  if  the  Omaha  Company  was  liable  at  all,  it  was  by 
reason  of  the  negligent  operation  of  the  switch,  and  hence  no 
error  can  be  based  upon  the  fact  that  the  complaint  was  deficient. 
The  motion  for  a  new  trial  was  made  in  part  upon  the  ground 
that  one  of  the  jurors  while  the  trial  was  in  progress  visited  the 
Union  Depot  Yards  and  personally  examined   the  switch,  ob- 
serving its  operation,  as  well  as  that  of  other  switches  in  the 
yard,  without  the  knowledge  of  any  of  the  parties  or  of  the 
trial  court.     Error  was  also  assigned  upon  the  ground  that  one 
of  the  jurors  was  under  the  influence  of  intoxicating  liquor  dur- 
ing the  trial  to  such  an  extent  as  to  interfere  with  his  judgment. 
The  court  came  to  the  conclusion  that  it  was  not  satisfactorily 
shown  that  the  juror  was  affected  by  the  use  of  intoxicants,  and 
also  held  that  the  visit  of  the  juror  to  the  yards  did  not  prejudice 
defendant,  for  the  reason  that  it  was  liable  in  any  event,  whether 
the  accident  was  occasioned  by  reason  of  the  defective  switch 
or  of  negligence  in   its  operation.     On   this  subject  the  court 
stated  to  the  jury  that  there  was  not  sufficient  evidence  that  the 
defective  condition  of  the  switch  caused  or.  contributed  to  the 
plaintiff's  injury;  but,  even  if  there  was  not  sufficient  evidence 
to  justify  the  jury  in  finding  as  a  fact  that  the  injury  resulted 
from  such  defective  switch,  still,  if  they  should  find  that  the 
Omaha  Company  had  notice  of  such  defect  as  did  exist,  or  could, 
by  the  exercise  of  ordinary  care,  have  discovered  it,    then    the 
jury  should  find  for  the  plaintiff,  even  if  they  should  find  that 
the  accident  must  have  happened  either  from  such  defective  con- 
dition of  the  switch  or  from  the  negligence  of  the  tender.     We 
believe  that  instruction  was  misleading.     The  jury  were  justi- 
fied in  assuming  that,  although  there  was  no  evidence  to  indi- 
cate that  the  switch   was  defective,  yet  they  might  take  such 
defect  as  existed  into  consideration  in  determining  whether  the 
Omaha  Company  was  guilty  of  negligence  in  operating  it.    While, 
as  already  stated,  the  Omaha  Company  was  liable  if  the  injury 
resulted  from  the  defect  in  the  switch,  or  from  its  negligent  oper- 
ation, yet  whether  the  switch  was  negligently  operated  depended 
somewhat  upon  its  construction.     If  defective,  as  claimed,  it  re- 
quired a  higher  degree  of  care  in  operating  it,  and  the  condition 
of  the  switch  became  an  essential  element  with  the  jury  in  con- 
sidering the  conduct  of  the  switchman.     The  jury  returned  a 
verdict  for  plaintiff  in  the  sum  $15,000,  which  the  trial  court 
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considered  excessive  and  reduced  it  by  one-third.  To  what  ex- 
tent the  verdict  was  influenced  by  the  condition  of  the  switch, 
as  found  by  the  juror  who  visited  the  yards,  does  not  appear, 
but  it  will  be  presumed  that  the  knowledge  so  obtained  was  preju- 
dicial, and  under  such  circumstances  the  error  cannot  be  cured 
by  a  mere  reduction  of  the  verdict. 

Although  plaintiff  took  an  appeal  from  the  order  of  the  court 
directing  a  verdict  in  favor  of  the  Great  Northern  Company,  the 
same  was  abandoned.  The  Omaha  Company  appealed  from  the 
order  directing  a  verdict  in  favor  of  its  codefendant,  and  sub- 
mits that,  if  a  new  trial  is  granted  upon  any  ground,  it  should 
be  granted  as  to  its  codefendant.  The  Great  Nor  then  Company, 
however,  insists  that,  plaintiff  having  abandoned  his  appeal  as  to 
itself,  the  Omaha  Company  has  no  standing  to  question  the  cor- 
rectness of  that  order.  The  Great  Northern  Company  was 
brought  into  the  case  as  one  of  the  defendants  at  the  will  of 
plaintiff,  and  not  by  any  act  of  the  Omaha  Company.  The  record 
does  not  indicate  that  the  former  is  under  any  obligation  to  the 
latter,  and  we  find  no  reason  to  interfere  with  the  direction  of 
the  court. 

Reversed.  New  trial  as  to  appellant,  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company. 


Toledo,  St.  L.  &  W.  R.  Co.  v.  Long. 

(Supreme    Court    of    Indiana,    Nov.    26,    1907.) 

[82   N.   E.   Rep.  757.] 

Constitutional  Law — Class  Legislation.* — Burns'  Ann.  St.  1901,  §§ 
7056,  7057,  providing  that  every  company,  corporation,  or  association 
doing  business  in  the  state  shall  be  required  to  pay  its  employees, 
engaged  in  manual  or  mechanical  labor,  at  least  once  a  month,  and 
prescribing  a  penalty  for  noncompliance,  is  violative  of  the  fourteenth 
amendment  of  the  federal  Constitution,  as  imposing  on  companies, 
corporations,  and  associations,  burdens  not  imposed  on  individuals. 


♦See  generally,  foot-note  appended  to  Lexington  Grocery  Co.  v. 
Southern  Ry.  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  349;  foot-note  appended  to  Stone  &  Co.  v.  Atlantic  Coast 
Line  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  &  Eng.  R.  Cas.,  X. 
S.,  420;  foot-notes  appended  to  Kane  v.  Erie  R.  Co.  (C.  C.  A.),  20 
R.  R.  R.  233.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  233;  Bradford  Construc- 
tion Co.  V.  Heflin  (Miss.),  24  R.  R.  R.  483,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  483;  Pittsburg,  etc..  Ry.  Co.  v.  Lightheiser  (Ind.),  22  R.  R.  R. 
130.  45  Am.  &  Eng.  R.  Cas.,  N.  S..  130;  McGuire  r.  Chicago,  etc., 
R.  Co.  (Iowa),  21  R.  R.  R.  390,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  390. 
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held:  provided.  That  said  penalty  shall  in  no  instance  exceed 
twice  the.  amount  due  and  withheld." 

It  will  be  observed  that  said  sections,  so  far  as  they  affect  em- 
ployers, only  apply  to  "every  company,  corporation  or  associa- 
tion," and,  so  far  as  their  employees  are  concerned,  only  apply 
to  those  "engaged  in  manual  or  mechanical  labor  for  every  com- 
pany, corporation  or  association,"  but  deny  the  right  to  such 
of  their  employees  as  are  not  "engaged  in  manual  or  mechanical 
labor."  Employees  of  an  individual,  although  engaged  in  manual 
or  mechanical  labor  for  such  individual,  are  excluded  from  the 
benefit  of  said  sections  of  the  statute.  They  give  the  right  to 
recover  penalties  and  attorney's  fees  to  a  certain  class  of  em- 
ployees of  companies,  corporations,  and  associations,  but  deny 
such  right  to  the  same  class  of  employees  of  an  individual  en- 
gaged in  the  same  business  under  the  same  conditions.  They 
impose  new  burdens  on  "every  company,  corporation  and  asso- 
ciation" doing  business  in  the  state,  while  an  individual  engaged 
in  like  business  under  like  circumstances  and  conditions  is  left 
without  any  such  bur.den.  This  brings  said  sections  within  the 
rule  declared  in  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  — , 
80  N.  E.  529,  and  the  cases  there  cited,  and  upon  the  authority 
of  said  case  we  hold  that  they  are  unconstitutional. 

Appellant  urges  that  said  sections  are  unconstitutional  for 
other  reasons,  but  as  they  are  unconstitutional  on  the  ground 
mentioned  the  same  are  not  considered.  As  said  sections  do 
not  put  railroads  in  a  class  Ijy  themselves,  as  does  the  employer's 
liability  act,  we  are  not  required  to  determine  whether  or  not 
such  a  classification,  if  made,  would  render  said  sections  valid 
as  to  railroads. 

Other  questions  are  argued;  but,  as  they  are  either  not  prop- 
erly presented  in  the  brief  or  may  not  arise  on  another  trial,  they 
are  not  considered.  It  follows  that  the  lower  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 
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New  York,  C.  &  St.  L.  R.  Co.  v,  Ropp. 

(Supreme    Court   of  Ohio,  June   25,   1907.) 
[81  N.  E.   Rep.  748.] 

Master  and  Servant — Injury  to  Servant — ^Compliance  with  Rule8> 
— A  rule  which  requires  car  inspectors  or  car  repairers,  when  at 
work  under  or  about  a  car  or  train,  to  see  for  themselves  that  a 
blue  flag  by  day  or  a  blue  light  by  night  is  displayed  at  each  end  of 
the  car  or  cars  upon  which  they  are  working,  is  a  reasonable  rule, 
providing  for  the  safety  of  employees,  and  not  limiting  the  master's 
liabiHty  for  negligence;  and  an  agreement  with  the  master  by  the 
servant  at  the  time  of  his  employment  that  he  understood  such  rule 
and  would  obey  it  is  binding  upon  him. 

Same.* — The  failure  to  obey  such  rule  is  not  executed  by  the  pres- 
ence or  consent  of  another  servant  of  the  master,  who  is  superior 
to  the  servant  who  agreed  to  obey  such  rule,  when  the  superior  serv- 
ant is  not  authorized  to  represent  the  master  in  the  making  or  chang- 
ing of  rules  or  contracts;  and  failure  to  obey  the  rule  under  such 
circumstances  is  negligence  per  se. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hancock  County. 

Action  by  one  Ropp  against  the  New  York,  Chicago  &  St. 
Louis  Railroad  Company.  Judgment  for  plaintiff  was  affirmed 
by  the  circuit  court,  and  defendant  brings  error.  Reversed,  and 
judgment  rendered  for  defendant. 

The  plaintiff  below  brought  suit  to  recover  damages  for  an 
injury  which  he  received  while  in  the  employ  of  the  railroad 
company,  and  while  he  was  upon  a  cut  of  cars  working  as  a 
car  repairer,  in  consequence  of  the  failure  to  display  signals, 
as  required  by  the  rules.  When  the  plaintiff  entered  into  the  em- 
ployment of  the  defendant  below,  he  was  shown  certain  printed 
rules  of  the  company  and  asked  to  read  them,  which  he  did.  He 
was  then  asked  if  he  understood  them,  and  said  that  he  did, 
and  he  then  signed  a  paper  which  contained  a  statement  and 
promise  that  he  had  read  those  rules  and  would  obey  them.  The 
rules,  which  were  admitted  in  evidence  upon  the  trial,  were  as 
follows:    No.  36:    "A  blue  flag  by  day  and  a  blue  light  by  night,. 

*For  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  railroad  employees  in  violating  their  employer's 
rules  and  orders,  see  foot-notes  appended  to  Maehren  v.  Great 
Northern  Ry.  Co.  (Minn.),  21  R.  R.  R.  564,  45  Am.  &  Eng.  R.  Cas., 
X.  S.,  564;  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Cara- 
way (Ark.),  22  R.  R.  R.  532,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  532; 
Pittsburg,  etc.,  Ry.  Co.  v.  Lightheiser  (Ind.),  22  R.  R.  R.  130,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  130. 
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placed  on  the  end  of  a  car,  denotes  that  car  inspectors  or  car 
repairers  are  at  work  under  or  about  the  car  or  train.  The  car 
or  train  thus  protected  must  not  be  coupled  to  or  moved  until  the 
blue  signal  is  removed  by  the  car  inspectors  or  car  repairer." 
No.  377 :  "Car  inspectors  report  to  and  receive  their  instructions 
from  master  mechanics.  They  are  required  to  be  fully*  con- 
versant with  the  rules  governing  interchange  of  cars  and  inspect 
cars  in  accordance  with  same  and  with  instructions  issued  by  the 
superintendent  of  motive  power;  must  be  prepared  to  make  any 
slight  repairs  that  may  be  required ;  must  be  thoroughly  familiar 
with  the  construction  and  manipulation  of  air  brake  and  steam 
heat  equipment  and  air  signal.  When  inspecting  and  repairing 
cars  that  should  not  be  moved,  they  must  protect  themselves  by 
placing  conspicuously  a  blue  signal  at  both  ends  of  the  car,  as 
provided  in  rule  36."  No.  378:  "Car  repairers  report  to  and 
receive  their  instructions  from  the  foreman  of  the -car  repairers 
under  the  authority  of  the  master  mechanic.  They  are  required 
in  all  cases,  when  doing  work  on  or  under  cars  which  should 
not  be  moved,  to  see  for  themselves  that  a  blue  flag  by  day,  or 
a  blue  light  by  night,  is  placed  at  each  end  of  the  car  or  cars 
upon  which  they  are  working." 

The  case  was  submitted  to  the  jury  substantially  upon  two 
propositions  of  law:  First.  Whether  Whalen,  who  was  a  car 
inspector  and  repairer,  and  who  had  called  the  plaintiff  to  the 
w-ork  which  he  was  doing  and  was  directing  him  in  regard 
thereto,  was  the  superior  of  the  plaintiff;  and  whether  the  plain- 
tiff was  actually  under  his  direction  and  control  and  bound  to 
obey  him,  either  by  the  terms  of  his  employment  or  by  the  exer- 
cise of  such  custom  or  authority  as  was  usual  in  the  conduct 
of  that  particular  business  in  behalf  of  the  railroad  company. 
Second.  If  the  jury  should  find  that  Whalen  did  have  the  power 
and  authority  of  direction  and  control  over  the  plaintiff  at*  the 
time  of  the  accident,  and  that  Whalen  designated  the  place  where 
plaintiff  was  at  work  when  he  was  injured,  and  that  plaintiff 
proceeded  to  work  under  such  circumstances  and  conditions  as 
gave  him  to  understand,  in  face  of  the  rules  requiring  him  to 
place  a  blue  flag  at  either  end  of  the  cars,  that  such  flags  had 
been  so  placed  by  Whalen,  and  that  it  was  because  such  flags  had 
not  been  placed  that  the  accident  occurred,  the  verdict  should 
be  for  the  plaintiff.  The  defendant  moved  the  court  to  arrest 
the  testimony  from  the  jury  and  direct  a  verdict  for  the  defend- 
ant, and  also  requested  the  court  to  charge  the  jury  that  the 
court  as  a  matter  of  law  directs  the  jury  to  return  a  verdict 
in  favor  of  the  defendant  railroad  company,  and  also  that  it  was 
the  duty  of  the  plaintiff  himself  under  the  rules  to  see  that  the 
blue  flags  were  displayed  while  at  work  on  this  car,  and  that 
if  he  failed  to  so  display  them  he  could  not  recover.  The  court 
overruled  the  motion  to  direct  a  verdict  and  refused  to  pve  the 
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insfructions  requested.  The  verdict  and  judgment  were  for  the 
plaintiff  in  the  court  of  common  pleas,  and  the  judgment  was 
affirmed  by  the  circuit  court.  This  proceeding  in  error  is  to 
reverse  the  judgment  of  both  courts. 

John  H.  Clarke  and  Blackford  &  Blackford,  for  plaintiff  in 
error. 

Franks  &  Franks  and  McConica  &  Dwiggins,  for  defendant 
in  error. 

Davis,  J.  (after  stating  the  facts).    We  assume  that  Whalen 
was  not  a  fellow  servant  with  the  plaintiff,  and  that  the  plaintiff 
was  a'ctually  under  the  direction  and  control  of  Whalen  in  doing 
the  work  on  which  the  plaintiff  was  engaged  at  the  time  he  was 
injured,  since  the  jury  must  have  so  found  under  the  instructions 
of  the  court.     It  is  a  conceded  fact,  however,  that  the  plaintiff 
entered  into  employment  with  the  defendant  under  a  written  con- 
tract or  statement  to  the  effect  that  he  had  read  and  understood 
certain  rules  of  the  defendant  relating  to  such  employment  and 
that  he  would  obey  them.    One  of  those  rules  provided  that  car 
inspectors  "are  required  to  be  fully  conversant  with  the  rules 
governing  interchange  of  cars  and   inspect  cars  in  accordance 
with  the  same  and  with  instructions  issued  by  the  superintendent 
of  motive  power,"  and,  "when  inspecting  and  repairing  cars  that 
should  not  be  moved,  they  must  protect  themselves  by  placing 
conspicuously  a  blue  signal  at  both  ends  of  the  car,  as  provided 
in  rule  36."     Another  rule  requires  that  "car  repairers  report 
to  and  receive  their  instructions  from  the  foreman  of  car  re- 
pairers under  the  authority  of  the  master  mechanic,"  and  "they 
are  required  in  all  cases,  when  doing  work  on  or  under  the  cars 
which  should  not  be  moved,  to  see  for  themselves  that  a  blue 
flag  by  day,  or  a  blue  light  by  night,  is  placed  at  each  end  of  the 
car  upon  which  they  are  working."     Rule  36,  which  has  been 
referred  to,  reads  as  follows:     "A  blue  flag  by  day  and  a  blue 
light  by  night,  placed  on  the  end  of  a  car,  denotes  that  car  in- 
spectors or  car  repairers  are  at  work  under  or  about  the  car  or 
train.    The  car  or  train  thus  protected  must  not  be  coupled  to 
or  moved,  until  the  blue  signal  is  moved  by  the  car  inspectors 
or  car  repairers."     It  is  a  humane  requirement  of  the  law  that 
railroad  companies  shall  make  such  reasonable  rules  and  regula- 
tions as  will  tend  to  minimize  accidents  in  the  conduct  of  their 
hazardous  business.     The  rules  in  question  not  only  put  it  in 
the  power  of  car  inspectors  or  car  repairers  to  absolutely  safe- 
guard themselves  when  at  work  under  or  about  a  car  or  train 
of  cars;  but  it  is  made  the  imperative  duty  of  engineers  and  train- 
men to  respect  the  signals.    The  car  or  train  which  carries  a  blue 
signal  is  "protected,"  and  "it  must  not  be  coupled  to  or  moved." 
The  rules  are  therefore  fair  and  reasonable,  and,  indeed,  they 
impose  on  the  railroad  operatives  no  more  than  ordinary  care 
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placed  on  the  end  of  a  car,  denotes  that  car  inspectors  or  car 
repairers  are  at  work  under  or  about  the  car  or  train.  The  car 
or  train  thus  protected  must  not  be  coupled  to  or  moved  until  the 
blue  signal  is  removed  by  the  car  inspectors  or  car  repairer." 
No.  377:  "Car  inspectors  report  to  and  receive  their  instructions 
from  master  mechanics.  They  are  required  to  be  fuUy^  con- 
versant with  the  rules  governing  interchange  of  cars  and  inspect 
cars  in  accordance  with  same  and  with  instructions  issued  by  the 
superintendent  of  motive  power ;  must  be  prepared  to  make  any 
slight  repairs  that  may  be  required ;  must  be  thoroughly  familiar 
with  the  construction  and  manipulation  of  air  brake  and  steam 
heat  equipment  and  air  signal.  When  inspecting  and  repairing 
cars  that  should  not  be  moved,  they  must  protect  themselves  by 
placing  conspicuously  a  blue  signal  at  both  ends  of  the  car,  as 
provided  in  rule  36."  No.  378:  "Car  repairers  report  to  and 
receive  their  instructions  from  the  foreman  of  the  car  repairers 
under  the  authority  of  the  master  mechanic.  They  are  required 
in  all  cases,  when  doing  work  on  or  under  cars  which  should 
not  be  moved,  to  see  for  themselves  that  a  blue  flag  by  day,  or 
a  blue  light  by  night,  is  placed  at  each  end  of  the  car  or  cars 
upon  which  they  are  working." 

The  case  was  submitted  to  the  jury  substantially  upon  two 
propositions  of  law:  First.  Whether  Whalen,  who  was  a  car 
inspector  and  repairer,  and  who  had  called  the  plaintiff  to  the 
work  which  he  was  doing  and  was  directing  him  in  regard 
thereto,  was  the  superior  of  the  plaintiff;  and  whether  the  plain- 
tiff was  actually  under  his  direction  and  control  and  bound  to 
obey  him,  either  by  the  terms  of  his  employment  or  by  the  exer- 
cise of  such  custom  or  authority  as  was  usual  in  the  conduct 
of  that  particular  business  in  behalf  of  the  railroad  company. 
Second.  If  the  jury  should  find  that  Whalen  did  have  the  power 
and  authority  of  direction  and  control  over  the  plaintiff  af  the 
time  of  the  accident,  and  that  Whalen  designated  the  place  where 
plaintiff  was  at  work  when  he  was  injured,  and  that  plaintiff 
proceeded  to  work  under  such  circumstances  and  conditions  as 
gave  him  to  understand,  in  face  of  the  rules  requiring  him  to 
place  a  blue  flag  at  either  end  of  the  cars,  that  such  flags  had 
iDcen  so  placed  by  Whalen,  and  that  it  was  because  such  flags  had 
not  been  placed  that  the  accident  occurred,  the  verdict  should 
be  for  the  plaintiff.  The*  defendant  moved  the  court  to  arrest 
the  testimony  from  the  jury  and  direct  a  verdict  for  the  defend- 
ant, and  also  requested  the  court  to  charge  the  jury  that  the 
court  as  a  matter  of  law  directs  the  jury  to  return  a  verdict 
in  favor  of  the  defendant  railroad  company,  and  also  that  it  was 
the  duty  of  the  plaintiff  himself  under  the  rules  to  see  that  the 
blue  flags  were  displayed  while  at  work  on  this  car,  and  that 
if  he  failed  to  so  display  them  he  could  not  recover.  The  court 
overruled  the  motion  to  direct  a  verdict  and  refused  to  give  the 
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insfnictions  requested.  The  verdict  and  judgment  were  for  the 
plaintiff  in  the  court  of  common  pleas,  and  the  judgment  was 
affirmed  by  the  circuit  court.  This  proceeding  in  error  is  to 
reverse  the  judgment  of  both  courts. 

John  H,  Clarke  and  Blackford  &  Blackford,  for  plaintiff  in 
error. 

Franks  &  Franks  and  McConica  &  Dwiggins,  for  defendant 
in  error. 

Davis,  J.   (after  stating  the  facts).     We  assume  that  Whalen 
was  not  a  fellow  servant  with  the  plaintiff,  and  that  the  plaintiff 
was  actually  under  the  direction  and  control  of  Whalen  in  doing 
the  work  on  which  the  plaintiff  was  engaged  at  the  time  he  was 
injured,  since  the  jury  must  have  so  found  under  the  instructions 
of  the  court.     It  is  a  conceded  fact,  however,  that  the  plaintiff 
entered  into  employment  with  the  defendant  under  a  written  con- 
tract or  statement  to  the  effect  that  he  had  read  and  understood 
certain  rules  of  the  defendant  relating  to  such  employment  and 
that  he  would  obey  them.    One  of  those  rules  provided  that  car 
inspectors  "are  required  to  be  fully  conversant  with  the  rules 
governing   interchange  of  cars  and   inspect  cars  in  accordance 
with  the  same  and  with  instructions  issued  by  the  superintendent 
of  motive  power,"  and,  "when  inspecting  and  repairing  cars  that 
should  not  be  moved,  they  must  protect  themselves  by  placing 
conspicuously  a  blue  signal  at  both  ends  of  the  car,  as  provided 
in  rule    36."     Another  rule  requires  that  "car  repairers  report 
to  and  receive  their  instructions  from  the  foreman  of  car  re- 
pairers under  the  authority  of  the  master  mechanic,"  and  "they 
are  required  in  all  cases,  when  doing  work  on  or  under  the  cars 
which  should  not  be  moved,  to  see  for  themselves  that  a  blue 
flag  by  day,  or  a  blue  light  by  night,  is  placed  at  each  end  of  the 
car  upon  which  they  are  working."     Rule  36,  which  has  been 
referred  to,  reads  as  follows:     "A  blue  flag  by  day  and  a  blue 
light  by  night,  placed  on  the  end  of  a  car,  denotes  that  car  in- 
spectors or  car  repairers  are  at  work  under  or  about  the  car  or 
train.     The  car  or  train  thus  protected  must  not  be  coupled  to 
or  moved,  until  the  blue  signal  is  moved  by  the  car  inspectors 
or  car  repairers."     It  is  a  humane  requirement  of  the  law  that 
railroad  companies  shall  make  such  reasonable  rules  and  regula- 
tions as  will  tend  to  minimize  accidents  in  the  conduct  of  their 
hazardous  business.     The  rules  in  question  not  only  put  it  in 
the  power  of  car  inspectors  or  car  repairers  to  absolutely  safe- 
guard themselves  when  at  work  under  or  about  a  car  or  train 
of  cars ;  but  it  is  made  the  imperative  duty  of  engineers  and  train- 
men to  respect  the  signals.    The  car  or  train  which  carries  a  blue 
signal  is  "protected,"  and  "it  must  not  be  coupled  to  or  moved." 
The  rules  are  therefore  fair  and  reasonable,  and,  indeed,  they 
impose  on  the  railroad  operatives  no  more  than  ordinary  care 
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in  the  preservation  of  life  and  the  prevention  of  injuries. 

The  stipulation  in  the  contract  of  employment  that  the  plaintiff 
would  obey  these  rules  and  **see  for  himself"  that  the  signals 
required  for  his  protection  were  displayed  is  not  void  as  against 
public  policy,  because  it  does  not  exempt  the  railroad  company 
from  liability,  or  limit  its  liability,  for  the  consequences  of  its 
own  negligence.  Pennsylvania  Co.  v.  Shearer,  75  Ohio  St.  249, 
79  N.  E.  431.  It  is  no  more  and  no  less  than  what  it  purports 
to  be — a  reasonable  condition  in  the  contract  of  employment 
that  the  employee  will  faithfully  observe  the  rules  which  are 
essential  to  his  own  safety.  The  plaintiff  in  this  case  admits  that, 
with  full  knowledge  of  the  purport  of  the  rules,  he  signed  a 
written  promise  to  obey  the  rules,  which  required  him  "in  all 
cases,"  when  at  work  on  or  under  a  car  which  should  not  be 
moved,  "to  see  for  himself"  that  the  proper  signals  were  "con- 
spicuously" displayed.  He  admits  that  at  the  time  he  was  hurt 
he  and  Whalen  did  not  "see  for  themselves"  that  the  signals  were 
placed  as  required  by  the  rules,  and  that  in  consequence  of  that 
omission,  although  the  contractual  obligation  may  have  been  on 
both  of  them  and  upon  one  as  much  as  the  other,  he  was  injured. 
But  he  claims,  and  the  jury  was  so  instructed  by  the  court,  that 
because  of  the  presence  of  a  superior,  Whalen,  whose  duty  to 
likewise  observe  the  rules  is  undisputed,  and  because  Whalen  had 
directed  the  plaintiff  where  to  work  and  what  to  do,  the  plaintiff 
is  entitled  to  recover,  if  he  "proceeded  to  do  the  work  under  such 
conditions  and  circumstances  as  gave  him  to  understand,  and  the 
right  to  understand,  in  face  of  the  rules  requiring  him  to  place  a 
blue  flag  at  either  end  of  the  cars,  that  such  flags  had  been  so 
placed  by  Whalen."  In  other  words,  although  he  had  not  been 
told  by  Whalen  to  disregard  the  rule,  and  although  he  had  not 
looked  to  see  if  the  signals  were  placed,  and  nothing  had  been 
said  on  the  subject,  he  had  the  right,  when  called  by  Whalen 
to  come  and  help  him  on  the  repairs  on  which  Whalen  was  work- 
ing, to  take  it  for  granted  that  Whalen  had  done  his  duty,  or  to 
infer  from  Whalen's  conduct  and  surrounding  circumstances  that 
the  rule  was  suspended  for  the  time  being. 

This  theory  of  the  case  does  not  seem  to  us  to  be  tenable.  For 
aught  that  appears,  the  rules  were  equally  obligatory  on  both 
Whalen  and  the  plaintiff.  They  certainly  were  binding  on  the 
plaintiff,  and  the  violation  of  the  rules  by  Whalen,  whether  he 
were  a  superior  or  not,  could  not  release  the  plaintiff  from  his 
contractual  obligation,  which  was  made  for  the  benefit  of  both 
himself  and  his  employer.  Nor  could  Whalen  either  expressly 
or  impliedly  suspend  the  operation  of  any  rule  for  a  single  mo- 
ment. It  does  not  appear  in  the  record,  and  is  not  to  be  pre- 
sumed, that  he  had  any  authority  from  the  company  to  make 
contracts  or  enact  rules  for  it;  and,  if  he  had  no  authority  to 
make  them,  he  had  no  authority  to  break  them,  or  to  disregard, 
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abrogate,  suspend,  or  repeal  them.  Neither  can  such  authority 
be  implied  from  the  fact  that  Whalen  had  authority  to  direct  and 
control  the  plaintiff  in  the  performance  of  his  duties  as  a  car 
repairer.  His  authority  to  control  and  direct  was  authority  to 
control  and  direct  within  the  limitations  of  the  rules  prescribed 
by  the  company  for  the  government  of  all  employees.  The  rules 
required  that  car  inspectors  should  "be  fully  conversant  *  *  * 
with  instructions  issued  by  the  superintendent  of  motive  power," 
and  that,  "when  inspecting  and  repairing  cars  that  should  not  be 
moved,  they  must  protect  themselves  by  placing  conspicuously  a 
blue  signal,  *  *  *  as  provided  in  rule  36."  Both  Whalen  and 
the  plaintiff,  therefore,  must  have  known  that  rule  378  made  it 
imperative  to  put  out  the  signals  "in  all  cases  when  doing  work 
on  or  under  cars  which  should  not  be  moved."  There  is  no  room 
here  for  misunderstanding  or  implication.  The  rule  is  to  apply 
in  all  cases,  and  therefore  neither  had  Whalen  the  right  to  waive 
the  rule  in  any  case,  nor  had  the  plaintiff  any  right  to  infer  a 
waiver  of  it  in  any  case.  There  is  not  even  room  for  an  argu- 
ment from  the  necessity  of  the  case;  for  the  plaintiff  could  have 
obeyed  the  order  of  his  superior,  and  still  have  protected  himself 
from  injury  by  obeying  the  rule.  He  chose  rather  to  take  the 
chances  in  the  performance  of  a  little  task,  which  probably  would 
take  less  time  than  would  be  consumed  in  putting  the  blue  flags 
at  each  end  of  the  cut  of  cars.  It  was  a  plain  assumption  of  the 
risk  by  the  plaintiff,  in  the  sense  of  taking  the  chances,  a  risk 
which  he  had  expressly  agreed  with  his  employer  that  he  would 
not  take.  Richmond  &  Danville  Railroad  Co.  z'.  Finley,  63  Fed. 
228,  231.  12  S.  C.  A.  595.  It  was  said  by  Brewer,  J.,  in  Atchi- 
son, T.  &  S.  F.  R.  Co.  r,  Reesman,  60  Fed.  370,  378,  9  C.  C. 
A.  20,  28,  23  L.  R.  A.  768,  that  "the  question  is  not  one  of  obe- 
dience to  orders,  but  of  a  compliance  with  rules;  and,  generally 
speaking,  the  duty  of  compliance  is  not  waived  by  the  mere  fact 
that  some  controlling  official  has  knowledge  of  the  failure  to 
comply" 

A  different  result  might  be  reached  if  there  were  a  habitual 
violation  of  the  rule,  with  knowledge  thereof  and  acquiescence 
therein  by  such  officers  of  the  company  as  are  authorized  to  act 
in  its  behalf  of  makino:  and  changing  of  rules:  but  such  a  state 
of  facts  is  expressly  disclaimed  in  this  case.  The  views  which 
we  have  here  expressed  are  strongly  supported  in  York,  AdmV 
V.  C,  M.  &  St.  P.  Ry.  Co.,  98  Iowa,  544,  67  N.  W.  574,  in  which 
an  engineer  disobeyed  a  rule  in  obeying  the  conductor's  signal 
to  start  the  train  and  was  injured :  in  Richmond  &  Danville  Rail- 
road Co.  v.  Rush,  71  Miss.  987,  15  South.  133,  in  which  a  brake- 
man  was  injured  through  breach  of  a  rule  while  obeying  an  order 
of  the  conductor;  in  a  similar  case  in  Russell  r.  Richmond  & 
Danville  Railroad  Co.  (C.  C.)  47  Fed.  204;  in  Atchison,  T.  & 
S.  F.  R.  Co.  V,  Reesman,  60  Fed.  370,  involving  the  violation  of 
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a  rule  with  knowledge  and  assent  of  the  conductor ;  in  Richmond 
&  Danville  Railroad  Co.  v,  Finley,  63  Fed.  228,  12  C.  C.  A.  595, 
where  there  was  a  violation  of  a  rule  in  obedience  to  order  of 
engineer  or  conductor ;  and  in  Alabama  Great  Southern  R.  R.  Co. 
V,  Roach,  110  Ala.  266,  20  South.  132.  The  defendant  in  error 
invokes  the  authority  of  Van  Duzen  Gas  &  Gasoline  Engine  Co. 
V.  Schelies,  61  Ohio  St.  298,  55  N.  E.  998.  We  do  not  regard 
that  case  as  controlling  upon  the  facts  here  presented.  Cincin- 
nati Gas  &  Electric  Co.  v.  Johnston,  76  Ohio  St.  119,  81  N. 
E.  155. 

The  court  of  common  pleas  erred  in  refusing  to  direct  a  ver- 
dict for  the  defendant  on  the  undisputed  facts,  and  the  circuit 
court  erred  in  affirming  the  judgment  of  the  court  of  common 
pleas.  The  judgments  of  both  courts  are  reversed,  and  judgment 
rendered  for  plaintiff  in  error. 

Shauck,  C.  J.,  and  Crew  and  Spear,  JJ.,  concur. 


Moit  v.  Ii^linois  Cent.  R.  Co. 

(Circuit  Court  of  Appeals,   Sixth   Circuit,   May  10,   1907.) 

[153   Fed.   Rep.  354.] 

Master  and  Servant — Action  for  Injury  of  Servant — Evidence  of 
Master's  Negligence.* — Where  plaintiff,  a  car  repairer  employed  by 
defendant  railroad  company,  was  injured  while  repairing  the  trucks 
which  had  been  removed  from  under  the  end  of  a  car  by  the  falling 
of  the  end  of  the  car  which  had  been  jacked  up  by  other  employees, 
and  rested  upon  the  jacks,  there  was  no  presumption  of  negligence 
on  the  part  of  defendant  arising  from  the  accident  itself,  and  no 
ground  of  recovery  against  it  for  the  injury  was  shown,  in  the  ab- 
sence of  any  substantive  proof  of  its  negligence  or  of  any  evidence 
to  show  what  caused  the  car  to  fall. 

Same — Unsafe  Place  to  Work — Negligence  of  Fellow  Servants. — 
The  jacking  up  of  the  end  of  a  railroad  car  for  the  purpose  of  re- 
pairing the  trucks  was  not  a  part  of  the  masters  duty  of  providing  a 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  master  or  his  representa- 
tive arises  from  the  fact  that  one  of  his  servants  is  injured,  s^e 
foot-notes  appended  to  Stewart  v.  Raleigh,  etc.,  R.  Co.  (X.  Car.),  22 
R.  R.  R.  572.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  572;  foot-notes  appended 
to  Norfolk  &  W.  Ry.  Co.  v.  McDonald's  Adm'x  (Va.),  22  R.  R.  R. 
101,  45  Am.  &  Eng.  R.  Cas.,  X.  S.,  101;  foot-notes  appended  to  Viss- 
man  v.  Southern  Ry.  Co.  (Ky.),  22  R.  R.  R.  57,  45  Am.  &  Eng.  R. 
Cas..  N.  S.,  57;  St.  Louis,  etc.,  R.  Co.  v.  Hill  (Ark.),  20  R.  R.  R.  21, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  20. 
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reasonably  safe  place  for  the  employees  to  work,  but  a  part  of  the 
duty  of  the  servants  making  the  repairs,  and  there  can  be  no  re- 
covery against  the  master  for  an  injury  resulting  to  a  fellow  serv- 
ant from  their  negligence  in  doing  the  work,  the  appliances  fur- 
nished by  the  master,  not  being  shown  to  have  been  insufficient  ncr 
defective. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

lere  Home,  for  plaintiff  in  error. 
A.  W .  3iggs,  for  defendant  in  error. 

Before  Xurton,  Severens,  and  Richards,  Circuit  Judges. 

Richards,  Circuit  Judge.  This  was  a  suit  for  personal  injury. 
The  plaintiff  below  was  a  car  repairer.  He  was  at  work  unde^ 
the  trucks  removed  from  one  end  of  a  jacked-up  box  car.  While 
thus  engaged,  the  end  of  the  car  fell  upon  his  legs,  which  ex- 
tended beyond  the  trucks.  The  court  below  directed  a  verdict 
for  the  railroad  company  on  the  ground  that  there  was  no  proof 
that  its  negligence  caused  the  injury. 

The  evidence  below  was  limited  to  the  plaintiff,  George  W. 
Moit,  at  the  time  of  the  accident  employed  as  a  car  repairer  in 
the  shops  of  the  Illinois  Central  Railroad  Company,  at  Memphis, 
Tenn.,  and  an  employee  who  worked  along  with  him,  his  so-called 
"partner,"  John  K.  Brigance.  On  February  18,  1905,  Moit  was 
ordered  by  his  foreman  to  assist  Brigance  in  placing  a  bolster 
on  the  trucks  of  a  car  then  in  the  yard.  When  Moit  and  Brig- 
ance reached  the  car,  they  found  one  end  of  it  jacked  up  and  the 
trucks  removed.  These  trucks  were  still  partly  underneath  the 
jacked-up  end.  It  was  necessary  for  Moit  and  Brigance,  in  order 
to  do  their  work,  to  remove  the  nuts  from  certain  bolts  connected 
with  the  trucks.  These  bolts  held  the  bplster  on.  Moit  found 
that  the  nuts  could  not  be  removed  with  a  wrench;  they  had 
rusted,  and  the  bolts  would  turn  with  the  nuts.  As  a  result,  it 
became  necessary  to  cut  the  nuts  off,  and  Moit  was  under  the 
trucks  holding  an  iron  maul  against  a  nut  while  Brigance  cut 
it  off  with  a  cold  chisel,  when  the  accident  occurred.  While 
Moit  and  Brigance  were  thus  at  work,  Moit's  legs  extending  to 
a  point  beneath  the  end  of  the  car,  the  jacks  gave  way,  and  the 
end  of  the  car  fell.  It  struck  the  trucks,  rolled  them  away,  and 
fell  upon  Moit's  legs,  injuring  them  so  severely  that  one  had  to 
be  amputated,  and  the  other  was  so  crippled  as  to  become  almost 
useless. 

The  car  was  an  ordinary  freight  or  box  car.  It  was  jacked 
up  in  the  customary  way  for  an  empty  car.  There  was  testimony 
tending  to  show  that  a  loaded  car,  when  jacked  up,  was  ordi- 
narily supported  by  trestles.  As  to  whether  this  car  was  loaded 
or  not,  Moit  was  without  knowledge.     The  door  of  the  car  on 

« 
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his  side,  as  he  passed  it  going  to  his  work  under  the  trucks,  was 
fastened.  Brigance  testified  that  "the  car  was  loaded  with  shav- 
ings, sawdust,  trash,  out  of  the  shed."  But  Brigance  did  not 
discover  this  until  after  the  accident,  and  the  testimony  he  thus 
gives  is  far  from  satisfactory  upon  the  point  that  the  car  was 
"loaded"  in  the  common  acceptation  of  the  term,  and  needed 
to  be  supported  by  trestles  when  jacked-up.  Indeed,  there  is*  no 
proof  whatever  upon  the  latter  point. 

The  only  explanation  given,  or  offered,  of  the  cause  of  the 
accident,  was  by  Brigance,  who,  when  asked  what  caused  the 
car  to  fall,  said : 

"I  could  not  tell,  without  the  ground  was  froze  and  kinder 
thawing  that  evening,  and  the  jacks  slipped.  The  car  slued  and 
caused  it  to  fall,  I  think." 

^  This  is  mere  conjecture  on  the  part  of  Brigance,  for  he  says 
his  back  was  turned  to  the  car  when  it  fell.  There  is  no  other 
testimony  on  this  point;  nothing  tending  to  show  that  the  jacks 
were  defective,  or  that  they  gave  way,  or  the  car  slued  because 
of  any  fault  on  the  part  of  the  company. 

1.  Plaintiff's  case  was  based  upon  the  alleged  duty  of  the  rail- 
road company  to  provide  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  work  and  reasonably  safe  appliances  with  which 
to  work.  It  contended  that  the  car  fell,  either  because  the  jacks 
were  defective  or  were  used  in  an  improper  and  inefficient  way ; 
and  it  insisted  that  under  the  doctrine  of  res  ipsa  loquitur  the 
fact  of  the  accident  itself  made  a  prima  facie  case  of  negligence 
which  the  court  should  have  submitted  to  the  jruy. 

In  the  recent  cases  of  Illinois  Central  R.  R.  z\  Coughlin,  132 
Fed.  801,  65  C.  C.  A.  101,  Cincinnati,  etc.,  R.  R.  Co.  z\  South 
Fork  Coal  Co.,  139  Fed.  528,  71  C.  C.  A.  316,  1  L.  R.  A.  (N. 
S.)  533,  and  Carnegie  Steel  Co.  v,  Albert  Byers  (C.  C.  A.)  149 
Fed.  667,  we  have  had  occasion  to  apply  the  rule  laid  down  by 
the'  Supreme  Court  in  Texas  &  Pacific  R.  R.  Co.  v.  Barrett,  166 
U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136,  and  Patton  &  Pacific 
R.  R.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  wherein 
it  was  pointed  out  that  what  might  make  a  prima  facie  case  of 
negligence  against  a  railroad  company  in  favor  of  a  passenger  or 
a  stranger  would  not  apply  as  between  the  company  and  its  em- 
ployee. In  the  latter  case  there  was  no  presumption  of  negli- 
gence arising  from  the  accident  itself,  but  the  liability  of  the 
company  to  its  employees  must  be  made  out  by  proof  that  the 
company  was  negligent,  and  this  negligence  brought  about  the 
resulting  injury.  If  the  testimony  left  the  matter  uncertain,  in- 
dicating only  that  one  of  a  number  of  things  may  have  brought 
about  the  injury,  for  some  of  which  the  company  was  respon- 
sible, and  for  others  not,  it  was  not  for  the  jury  to  guess  between 
these  numerous  causes  and  find  that  the  negligence  of  the  com- 
pany was  the  real  cause,  when  there  was  no  satisfactory  founda- 
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tion  in  the  testimony  for  that  conclusion.  179  U.  S.  663,  21 
Sup.  Ct.  275,  45  L.  Ed.  361.  Thus,  in  the  case  of  Carnegie  Steel 
Co.  V.  Albert  Byers,  where  a  hydraulic  jack  used  to  elevate  cars 
of  molten  metal,  on  which  an  electric  locomotive  partly  stood, 
suddenly  and  unexpectedly,  and  without  any  apparent  cause, 
arose  from  its  position,  tipping  the  locomotive  up  and  injuring 
an  employee  of  the  company  who  was  upon  it,  we  held  that  the 
mere  fact  that  the  elevator  or  jack  arose  without  any  apparent 
cause  was  not  sufficient  to  make  a  prima  facie  case  of  negligence 
against  the  company.  "The  burden,  however,  was  upon  the  plain- 
tiff to  make  substantive  proof  of  some  negligence — the  omission 
of  some  duty  which  the  defendant  owed  to  him.  It  was  in- 
cumbent upon  him  to  show  either  that  the  jack  was  an  improper 
appliance,  or  that  the  company  had  been  negligent  in  keeping 
it  in  reasonably  safe  repair.  Looney  z\  Metropolitan  R.  R.  Co., 
200  U.  S.  480,  26  Sup.  Ct.  303,  50  L.  Ed.  564;  III.  Cen.  R.  R. 
Co.  V,  Coughlin,  132  Fed.  801,  803,  65  C.  C.  A.  101;  Texas  & 
Pacific  R.  R.  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41 
L.  Ed.  1136.  There  was  no  substantial  evidence  from  which 
the  jury  might  reasonably  find  that  this  accident  was  due  to  neg- 
ligence. Its  cause  is  wrapped  in  doubt  and  uncertainty.  It  may 
have  happened  from  some  cause  for  which  the  defendant  was 
not  liable  or  from  actionable  negligence.  It  was  the  duty  of 
the  plaintiff  to  make  a  case  from  which  a  jury  might  reasonably 
find  negligence.    This  it  did  not  do.''    149  Fed.  673. 

In  the  present  case,  there  was  no  proof  that  the  jacks  were 
not  reasonably  safe  appliances  for  the  work  for  which  they  were 
designed.  Nor  was  there  any  proof  that  they  had  been  improp- 
erly used  in  jacking  up  the  end  of  the  car.  We  have  referred  to 
the  proof  respecting  the  loading  of  the  car.  The  testimony  of 
Brigance  was  not  in  our  opinion  sufficient  to  warrant  the  con- 
clusion that  the  car  was  "loaded,"  in  the  sense  that  it  required 
trestles  to  support  the  end  which  was  jacked  up.  If  it  be  urged 
that  the  car  fell,  and  that  is  proof  enough  that  either  the  jacks 
were  defective  or  they  were  improperly  used,  it  may  be  pointed 
out  that  any  outside  force  which  jarred  the  car  and  caused  its 
lifted  end  to  slue  might  have  caused  the  jacks  to  give  way.  The 
chance  of  this  happening  was  one  taken  by  the  car  repairers. 
Indeed,  the  witness  Brigance  suggests  an  intervening  cause  which 
was  purely  external,  namely,  the  thawing  of  the  ground  on  which 
the  jacks  rested.  Obviously,  the  unequal  sinking  of  the  jacks 
through  thawing  might  disturb  the  equilibrium  of  the  end  of  the 
car  and  cause  it  to  slue  and  fall.  Other  illustrations  might  be 
given  of  the  fact  that  the  car  might  fall  without  any  negligence 
on  the  part  of  the  railroad  company;  but  such  negligence  is  es- 
sential, and  must  be  supported  by  substantive  proof  in  order  to 
justify  the  submission  of  the  case  to  the  jury.  Looney  zk  Met- 
ropolitan R.  R.  Co.,  200  U.  S.  480,  486,  488,  26  Sup.  Ct.  303, 
50  L.  Ed.  564. 
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2.  It  is  vigorously  urged  that  in  jacking  \ip  the  end  of  the  car 
the  railroad  company  was  provic'ing  a  place  for  Moit  to  work, 
that  whoever  assisted  in  jacking  up  the  car  was  doing  the  master's 
work,  and,  since  the  accident  resulted  from  a  failure  to  do  this 
work,  the  company  should  be  held  responsible.  This  contention 
does  not  appeal  to  us.  The  jacking  up  of  the  end  of  the  car  for 
the  purpose  of  removing  the  trucks  and  replacing  a  bolster 
was  not  a  part  of  the  master's  duty  of  providing  a  reasonably 
safe  place  in  which  to  work,  but  a  part  of  the  servants'  duty  of 
repairing  the  car.  Wabash  R.  R.  Co.  z\  Propst,  92  111.  App.  485. 
That  duty  was  intrusted  to  a  number  of  employees,  including  the 
plaintiff,  Moit.  It  is  true  the  car  was  jacked  up  and  the 'trucks 
removed  before  Moit  reached  the  ground.  This  work  was  done 
by  his  fellow  servants.  If  they,  or  any  of  them,  were  negligent 
in  doing  it,  it  was  the  risk  he  assumed  by  reason  of  his  employ- 
ment. Of  course,  the  rule  of  fellow  servant  does  not  apply  to 
the  condition  of  the  jacks  that  were  furnished  by  the  railroad 
company  for  the  purpose  of  lifting  up  the  end  of  the  car.  That 
appliance  had  to  be  a  reasonably  safe  one,  and,  if  there  were 
proof  that  the  accident  resulted  from  the  negligent  furnishing  of 
insufficient  or  defective  jacks,  the  railroad  company  would  be 
responsible;  but   there   is   no  such  proof. 

The  judgment  is  affirmed. 


Lamb  v.  Philadelphia  &  R.  Ry.  Co. 

[66   Atl.    Rep.    762.] 

Master  and  Servant — Injury  to  Servant — Evidence.* — In  an  action 
by  an  employee  to  recover  for  injuries  sustained  by  the  giving:  way 
of  a  portion  of  the  roof  of  a  roundhouse  wherein  he  was  working, 
it  is  error  to  refuse  to  permit  him  to  show  that  for  two  years  prior 
to  the  accident  he  had  never  seen  any  one  inspecting  or  repairing 
the  roof,  jind  that  during  the  month  before  the  accident  he  saw  parts 
of  the  roof  frequently  fall  to  the  floor  of  the  roundhouse. 

Evidence — Similar  Facts — Admissibility.* — In  an  action  for  injuries 
caused  by  a  fall  of  a  portion  of  roof  of  roundhouse,  plaintiff  could 
show  the  bad  condition  of  other  portions  of  the  roof  similarly  situ- 
ated. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  Count>\ 

Action  by  Frank  J.  Lamb,  by  his  mother  and   next   friend, 

♦See  extensive  note,  19  R.  R.  R.  275,  42  Am.  &  Eng.  R.  Gas.,  N.  S., 
275;  Vicksburg  Ry.  &  Light  Co.  v.  Miles  (Miss.),  22  R.  R.  R.  94,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  94. 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        181 

Lamb  v.  Philadelphia  &  R.  Ry.  Co 

Eleanor  A.  Gordon,  against  the  Philadelphia  &  Reading  Railway 
Company.  From  an  order  refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.     Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

Russell  Duane,  for  appellant. 
Gainn  IV,  Hart,  for  appellee. 

Elkin,  J.  The  appellant,  Lamb,  a  boy  18  years  of  age,  while 
in  the  employ  of  the  defendant  company,  was  ordered  by  its  fore- 
man to  dean  the  skylights  which  made  the  roof  of  a  certain 
roundhouse  belonging  to  the  appellee.  According  to  his  testi- 
mony he  was  standing  on  a  skylight,  cleaning  it  with  a  mop, 
when  one  of  the  sashes  suddenly  gave  way,  and  he  fell  to  the 
floor  below,  sustaining  severe  injuries  for  which  damages  are 
claimed  in  this  action.  The  negligence  complained  of  is  that 
appellee  had  negligently  and  carelessly  permitted  the  skylights  to 
fall  into  such  a  condition  of  nonrepair  and  to  become  so  weak- 
ened and  defective  as  to  make  them  an  unsafe  place  on  which  to 
work.  The  roof  of  the  roundhouse  was  cone  shaped  and  almost 
entirely  covered  with  skylights,  each  skylight  being  between  five 
and  six  feet  long  and  three  feet  wide,  and  supported  and  kept 
in  place  by  strips  of  metal  an  inch  and  a  half  wide  and  extending 
the  length  of  a  skylight.  Testimony  was  introduced  in  the  court 
below  tending  to  show  that  the  smoke  or  soot  emitted  by  the  lo- 
comotives which  passed  in  and  out  of  the  roundhouse  had  caused 
these  metal  strips  or  frames  to  rot  or  corrode,  and  as  a  result 
thereof  the  roof  was  in  a  condition  of  decay  and  nonrepair ;  that 
pieces  of  glass  and  metal  strips  were  constantly  falling  down 
from  the  skylights,  and  that  prior  to  the  date  of  the  accident 
there  had  been  no  inspection  of  the  skylights  or  repair  of  the  de- 
fective conditions.  At  the  trial  a  compulsory  nonsuit  was  entered 
on  the  ground  that  there  was  no  evidence  to  show  what  caused  the 
accident.  The  ruling  of  the  learned  trial  judge  in  this  respect, 
and  also  his  refusal  to  admit  the  testimony  on  behalf  of  the  plain- 
tiff relating  to  the  failure  of  the  defendant  to  make  proper  in- 
spection or  repair,  and  also  as  to  the  general  bad  condition  of 
the  roof,  have  been  assigned  for  error. 

The  third  and  fourth  specifications  of  error  relate  to  the  re- 
fusal of  the  trial  judge  to  admit  the  testimony  of  the  plaintiff 
tending  to  show  that  prior  to  the  accident  the  roof  of  the  round- 
house had  not  been  inspected  or  repaired  by  the  defendant  com- 
pany. The  appellant  was  not  permitted  to  testify  that  during 
the  time  of  his  employment  at  the  roundhouse  for  a  period  of 
almost  two  years,  with  many  opportunities  to  observe  the  sky- 
lights, he  had  never  seen  anyone  inspecting  or  repairing  them. 
This  testimony  should  have  been  admitted,  and  it  was  error  to 
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exclude  it.  It  was  proper  to  show  these  facts,  which,  taken  in 
connection  with  other  evidence  in  the  case,  should  be  considered 
by  the  jury  in  determining  the  question  whether  proper  inspection 
had  been  made  and  a  reasonably  safe  place  provided. 

The  ninth  specification  of  error  relates  to  the  action  of  the 
trial  judge  in  striking  out  all  the  testimony  of  the  witness  Daily 
with   regard   to  the  condition  of  the  roof:    The   substance  of 
I>aily's  testimony  is  that  during  the  month  preceding  the  accident 
he  saw  pieces  of  glass   from  the  skylight  and  of  metal  strips 
which  supported  the  same  frequently  falling  to  the  floor  of  the 
roundhouse.     He  also  saw  pieces  of  these  metal  strips  protrud- 
ing downward   from  the  skylights.     The  testimony   was  intro- 
duced for  the  purpose  of  showing  the  bad  condition  of  the  roof. 
It  was  stricken  out  apparently  on  the  ground,  as  stated  by  coun- 
sel  for  defendant  company  in  making  the  motion,  that  it  was 
introduced  upon  the  assurance  of  counsel  for  plaintiff  that  ex- 
pert testimony  would  be  introducted  to  show  that  the  condition 
Mr.   Daily   found  was   caused  by  something  which   the  expert 
would  testify  about.    The  expert.  Link,  previously  called  by  the 
plaintiff,  did  testify  as  to  the  cause  of  the  bad  condition  of  the 
roof,  and  what  produced  it,  and  we  can  see  no  sufficient  reason 
why  the  testimony  of  Daily  should  have  been  striken  out.    This 
testimony,  showing  the  defective  condition  of  the  skylight  in  con- 
junction with  that  of  the  expert  Link  showing  what  caused  the 
condition,  was  clearly  admissible.     Even  though  the  expert's  tes- 
timony had  not  been  introduced  to  show  what  caused  the  roof  to 
fall  into  a  state  of  decay  and  nonrepair,  the  testimony  of  Daily 
as  to  the  general  bad  condition  of  the  roof  was  admissible.    Xor 
do  we  agree  under  the  facts  of  this  case  that  it  was  necessary  to 
show  the  condition  of  the  next  exact  spot  where  the  injury  oc- 
curred, but  it  was  proper  to  prove  the  bad  condition  of  other 
portions  of  the  roof  similarly  situated  and  affected  as  that  in 
the  immediate  vicinity  of  the  accident.     This  would  come  clearly 
within  the  rule  stated  in  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
518,  wherein  it  is  said:    "Where  also,  from  evidence  of  the  con- 
dition or  quality  of  other  portions  of  the  structure  or  premises 
than  that  immediately  causing  the  injuries,  it  is  reasonable  to 
infer  the  condition  or  quality  of  the  portion  directly  •  involved, 
at  the  precise  point  or  place  where  the  injuries  occurred,  such 
evidence  is  proper  for  the  consideration  of  the  jury." 

Under  all  the  circumstances  of  this  case,  it  was  for  the  jury 
to  say  whether  there  had  been  sufficient  inspection,  and  whether 
the  roof  was  a  reasonably  safe  place  on  which  to  work. 

The  first,  third,  fourth,  and  ninth  assignments  of  error  are 
sustained. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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(Court    of    Appeals    of   Kentucky,   June    26,    1907.) 

[103  S.  W.   Rep.  343.] 

Master  and  Servant — Injury  to  Servant — ^Action — Evidence — Simi- 
Var  Facts — Other  Injuries  from  Same  Cause."^ — In  an  action  against 
a  street  railway  company  for  injuries  caused  to  a  conductor  by 
coming  in  contact  with  a  pole  at  the  side  of  the  track,  it  was  error 
to  exclude  evidence  of  a  former  conductor  that  his  attention  had 
been  called  to  the  proximity  of  the  poles  to  the  track  by  reason  of 
his  clothing  coming  in  contact  with  one  of  them,  and  that  another 
conductor  had  been  hit  by  a  pole  at  the  same  place  at  which  plaintiff 
was  struck  while  collecting  fares  on  the  running  board,  since  it  was 
competent  to  show  that  the  poles  were  too  near  the  track  to  be 
safe  for  the  conductor  in  using  the  running  board  in  collecting 
fares. 

Same — Duty  to  Provide  Safe  Place  to  Work.t — It  was  the  duty  of 
a  street  car  company  to  furnish  its  employee  with  a  reasonably  safe 
place  to  work,  and  he  is  not  precluded  from  recovering  for  an  injury 
caused  by  a  pole  in  dangerous  proximity  to  the  track,  unless  he  had 
notice  of  it  or  it  was  patent  to  persons  of  his  experience  and  under- 
standing. 

Same — Duty  of  Servant  to  Inspect.^: — ^Where  it  is  not  in  the  line  of 
a  servant's  duty,  he  is  not  required  to  make  an  inspection  of  his 
place  of  work  to  discover  the  defects  and  dangers  incident  thereto. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  First  Division. 

"Xot  to  be  officially  reported." 

Action  by  Grace  A.  Finley  against  the  Louisville  Railway  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Chas.  /.  Carroll  and  F.  /.  Beard,  for  appellant. 
Fairleigh,  Strauss  &  Fairleigh  and  Greene  &  Van  Winkle,  for 
appellee. 

*Sec  foot-notes  appended  to  Mobile  Light  &  R.  Co.  v,  Walsh 
(Ala.),  24  R.  R.  R.  114,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  114;  foot- 
notes appended  to  Stone  v.  Union  Pac.  R.  Co.  (Utah),  23  R.  R.  R. 
119,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  119. 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v.  Carr  (C.  C.  A.), 
24  R.  R.  R.  699,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 

tSee  foot-notes  appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co. 
(Minn.).  23  R.  R.  R.  323,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323;  Indian- 
apolis St.  Ry.  Co.  V.  Kane  (Ind.),  23  R.  R.  R.  151,  46  Am.  &  Eng. 
R.  Cas..  X.  S.,  151;  foot-note  appended  to  Floan  v.  Chicago,  etc.,  Ry. 
Co.  (Minn.),  23  R.  R.  R.  95,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  95. 
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NuNN,  J.  This  appeal  is  from  a  judgment  upon  a  verdict  of  a 
jury  finding  for  appellee.  Appellant  instituted  this  action  against 
appellee,  setting  up  the  facts  that  he  was  conductor  on  one  of 
appellee's  cars  on  the  6th  day  of  August,  1905,  and  that  while 
operating  the  car  on  Seventh  Street  and  Park  line,  while  in  the 
discharge  of  his  duties  as  conductor,  standing  on  the  running 
board  of  the  car  and  attending  to  the  collection  of  fares  from  pas- 
sengers, he  came  into  collision  with  a  pole  which  appellee  had 
erected  near  its  track,  and  was  knocked  off  the  car,  rendered  un- 
conscious, and  was  seriously  and  permanently  injured.  Appellee 
filed  an  answer,  denying  the  allegations  of  the  petition,  and 
pleaded  contributory  negligence  on  the  part  of  appellant.  The 
evidence  shows  that  appellant  had  been  in  the  employment  of 
appellee  company  from  March,  1905,  until  the  time  of  the  injury ; 
that  about  the  19th  of  July,  1905,  up  to  the  6th  of  August  of  that 
year,  he  had  been  running  on  the  Seventh  Street  and  Park  line 
road.  This  road  leads  from  Louisville  to  Jacobs  Park,  which  is 
situated  outside  of  the  city  limits.  The  car  he  was  upon  is  what 
is  known  as  an  "excursion  car."  These  cars  are  about  42  or  43 
feet  in  length.  On  each  side  of  the  car  is  a  running  board,  about 
11  inches  wide.  The  body  of  the  car  extends  over  the  rail  about 
14  inches,  and  the  running  board,  which  is  attached  to  the  body 
of  the  car,  extends  over  the  rail  about  24  inches.  Upon  this 
running  board  the  conductor  stands  or  walks  while  collecting 
fares.  The  accident  occurred  about  10:30  o'clock  in  the  night, 
as  the  car  was  running  from  Jacobs  Park  to  the  city  of  Louisville. 
It  had  been  raining  during  the  night,  but  whether  it  was  raining 
at  the  time  of  the  accident  does  not  clearly  appear.  The  testi- 
mony shows  that  the  car  was  loaded  to  its  full  capacity;  every 
seat  being  taken  and  several  passengers  standing  on  the  running 
board.  The  testimony  also  shows  that  the  inspector  of  appellee 
was  present  at  the  loading  of  this  car  and  that  he  superintended 
the  loading,  that  he  is  the  overseer,  or  boss,  of  the  conductor, 
and  that  the  conductor  is  required  to  obey  his  orders.  When  the 
car  had  left  Jacobs  Park,  coming  towards  the  city,  and  run 
about  eight  or  ten  minutes  at  full  current,  appellant  was  struck 
by  the  pole  of  the  company,  and  knocked  from  the  running  board 
of  the  car.  This  occurred  after  the  car  had  passed  the  crossing 
known  as  "Rogers  Crossing."  The  pole  he  came  in  contact  with 
was  one  of  the  poles  used  by  the  company  for  supporting  the 
trolly  wire.  At  the  time  of  the  injury  he  was  standing  on  the 
running  board  of  the  car,  collecting  fares,  and  some  person  or 
persons,  passengers,  were  moving  down  the  running  board.  He 
caught  hold  of  the  brass  handholds  on  the  side  of  the  car  and 
leaned  back  for  the  purpose  of  permitting  those  on  the  running 
board  to  pass  between  him  and  the  car,  and  in  so  doing  struck  the 
pole.  It  is  not  shown  by  the  testimony  what  pole  he  struck.  The 
persons  who  picked  him  up  did  not  testify.    Two  witnesses  on  a 
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side  testified,  who  stated  they  had  measured  the  distance  from  the 
rails  of  10  poles  beyond  the  Rogers  Crossing.  The  two  who  tes- 
tified for  appellant  gave  the  distance  of  the  poles  from  the  car 
at  a  height  of  8  feet  from  the  rail,  the  nearest  pole  being  13  in- 
ches from  the  car,  and  the  others  ranging  from  that  to  25  inches. 
They  gave  as  a  reason  for  fixing  this  point  for  measurement  was 
that  this  running  board  was  2  feet  above  the  rail  and  appellant 
was  6  feet,  in  height.  Two  witnesses  for  appellee  stated  that 
the  measurement  they  made  showed  the  poles,  at  a  distance  of 
6  feet  above  the  rail,  ranged  from  24  inches  to  30  inches.  The 
poles  on  the  opposite  side  of  the  tract  were  a  much  greater  dis- 
tance from  the  rails.  Appellant  asked  a  reversal  upon  two 
grounds:  First.  The  court  erred  in  rejecting  evidence  offered 
by  him.    Second.    The  court  erred  in  the  instructions  to  the  jury. 

.Appellant  offered  as  a  witness  one  C.  W.  Bos  well,  an  old 
conductor  who  had  frequently  run  on  this  line,  who  would  have 
testified,  according  to  the  avowal,  that  he  had  frequently 
traveled  over  this  line:  that  his  attention  had  been  called  to  the 
proximity  of  the  poles  to  the  track  by  reason  of  his  clothing  com- 
ing in  contact  with  one  of  them,  and  would  have  testified  further, 
shown  by  the  avowal,  that  another  conductor,  while  passing  the 
point  where  appellant  was  struck,  was  hit  by  a  pole  while  he  was 
on  the  running  board  collecting  fares.  In  our  opinion  this  testi- 
mony was  competent  for  the  purpose  of  showing  that  the  poles 
were  too  near  the  track  to  be  safe  for  the  conductor  in  using  the 
running  board  while  collecting  fares.  According  to  the  testimony 
introduced,  there  was  a  sharp  conflict  as  to  the  distance  of  the 
poles  from  the  track,  and  this  testimony  would  have  tended  to 
support  the  theory  of  appellant. 

In  our  opinion  the  following,  incorporated  in  instructions  1 
and  2,  was  error,  prejudicial  to  the  substantial  rights  of  appellant. 
From  No.   1   the   following  should  have  been  omitted,  to  wit: 
"And  you  shall  further  believe  from  the  evidence  that  the  defend- 
ant, or  its  agents  or  employees  superior  in  authority  to  plaintiff, 
knew,  or  could  by  the  exercise  of  ordinary  care  have  known,  that 
the  said  pole  was  too  close  to  the  track  to  be  reasonablv  safe  for 
its  conductors  in  the  discharge  of  their  duties,  and  shall  further 
believe  from  the  evidence  that  the  plaintiff  did  not  know,  and 
could  not  have  known  by  the  exercisf;  of  ordinary  care,  that  the 
said  pole  was  too  close  to  the  track"— *-and  from  No.  2  the  follow- 
ing:   "If  you  shall  believe  from  the  evidence  that  the  defendant, 
or  its  officers  and  agents  superior  in  authority  to  the  plaintiff, 
did  not  know,  and  could  not  have  known  by  the  exercise  of  or- 
dinary care,  that  the  pole  with  which  the  plaintiff  alleges  he  came 
in  contact  was  so  near  the  track  as  to  be  not  reasonably  safe  to 
the  plaintiff  in   the  discharge  of  his  duty,  then  the  law  is  for 
the  defendant,  and  you  should  so  find.    Or,  if  you  shall  believe 
from  the  evidence  that  the  plaintiff  knew,  or  could  have  known 
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by  the  exercise  of  ordinary  care,  that  the  said  pole  was  too  near 
the  track  to  be  reasonably  safe  in  the  discharge  of  his  duties, 
then  the  law  is  for  the  defendant,  and  you  should  so  find/*  The 
law  requires  the  master  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  perform  his  labor.  The  proof  shows  that  ap- 
pellee erected  these  poles  in  the  positions  they  occupied  at  the  time 
appellee  was  injured.  If  by  reason  of  their  positions  it  was  un- 
safe for  its  employees  to  perform  their  labor  on  the  running  board 
of  the  car,  appellee  must  be  presumed  to  have  known  it.  There- 
fore, requiring  the  jury  to  believe  that  appellee  knew,  or  could, 
by  the  exercise  of  ordinary  care,  have  known,  that  the  poles  were 
too  near  the  track  to  be  safe  for  its  employees  to  perform  their 
labor,  was  error.  The  principle  announced  in  the  instructions 
would  be  correct  if  these  poles,  without  the  knowledge  of  ap- 
pellee, had  been  changed  or  interfered  with,  thereby  making  them 
dangerous  to  the  employees.  Then  it  would  have  been  proper 
for  the  court  to  have  told  the  jury  that,  before  they  could  find 
for  appellant,  they  must  believe  from  the  evidence  that  appellee 
knew  or  by  the  exercise  of  ordinary  care  could  have  known  of 
the  dangerous  situation  in  lime  to  have  remedied  the  matter.  It 
was  also  error  for  the  court  to-  tell  the  jury  that  they  must  find 
against  appellant  if  they  believed  from  the  evidence  that  he 
could  have  known  by  the  exercise  of  ordinary  care  that  the  pole 
was  too  near  the  track  to  be  reasonably  safe  in  the  discharge  of 
his  duties.  This  should  have  been  omitted  from  the  instructions. 
It  appears  from  the  evidence  in  this  case  that  an  examination  and 
inspection  of  the  poles  was  not  in  the  line  of  appellant's  employ- 
ment.    He  had  nothing  to  do  with  reference  thereto. 

In  the  case  of  Derby's  AdmV  v,  Kentucky  Central  Railroad 
Co.,  4  S.  W.  303,  9  Ky.  Law  Rep.  153,  the  court  said:  "In  the 
case  of  Houston,  etc.,  Ry.  Co.  z\  Oram,  49  Tex.  341,  it  was  said: 
'It  is  the  duty  of  the  railroad  company  to  use  ordinary  care  to 
provide  such  cars,  roadbed,  tanks,  etc.,  as  are  reasonably  safe; 
that  a  failure  to  do  this  is  negligence  chargeable  on  the  company 
itself,  and  that  the  company  is  responsible  in  damages  to  an  em- 
ployee for  an  injury  resulting,  without  his  negligence,  from  a  tank 
or  other  appendage  of  the  road  so  negligently  constructed  as  to 
subject  the  employee  to  unnecessary  or  extraordinary  danger, 
which  he  could  not  reasonably  anticipate  or  know  of,  and  of 
which  he,  in  fact,  was  not  informed.'  We  think  the  rule  is  that 
railroad  companies  are  not  bound  to  furnish  appliances  absolutely 
safe,  but  that  they  must  use  reasonable  care  to  provide  such  as 
are  reasonably  adequate  and  safe  for  the  use  of  their  employees. 
The  latter,  in  accepting  the  employment,  assumes  all  the  ordinary 
risks  of  the  business;  but,  if  engaged  in  operating  the  trains, 
they  cannot  well  know,  and  it  is  not  a  part  of  their  business  to 
ascertain,  the  condition  of  the  appliances  in  use,  unless  they  are 
immediately  under  their  care  and  subject  to  their  control.    They 
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do  not  contract  with  reference  to  them.  Thus,  a  brakeman  has 
a  right  to  rely  upon  the  company  using  reasonable  care  in  provid- 
ing a  safe  track.  He  has  no  opportunity  to  inspect  it.  It  is  not 
a  part  of  his  business,  and  unless  he,  in  fact,  knows  of  its  de- 
fective condition,  and  recklessly  exposes  himself  to  the  danger,  he 
is  not  chargeable  with  neglect.  The  master  cannot  place  an  ad- 
ditional or  extra  risk  upon  the  servant  without  notice  to  him.'* 
In  the  case  of  Cincinnati,  etc.,  R.  Co.  v,  Sampson's  AdmV,  97  Ky. 
65,  30  S.  W.  12,  this  court  quoted  with  approval  the  following 
from  Beach  on  Contributory  Negligence,  to  wit :  "If  the  roof  or 
overhead  structure  of  the  bridge  is  so  low  that  it  will  strike  a 
brakeman  standing  erect  on  the  top  of  the  train,  it  is  an  essen- 
tially murderous  contrivance,  and  it  is  not  creditable  to  our  ju- 
risprudence that  such  buildings  are  not  declared  a  nuisance. 
There  is  nothing  in  the  reports  worse  than  the  cases  that  sus- 
tain the  railway  corporation  in  building  or  maintaining  these  man 
traps."  And  ia  the  same  case  it  again  quoted  with  approval  an 
extract  from  the  opinion  in  the  case  of  Chicago,  etc.,  R.  Co.  v. 
Johnson,  116  111.  206,  4  N.  E.  381,  which  is  as  follows:  "When 
a  railroad  company  constructs  a  covered  bridge  along  the  line 
of  its  road,  it  should  be  built  of  sufficient  height  so  that  persons 
employed  by  the  railroad  company  as  brakemen,  and  who  are  re- 
quired to  go  on  top  of  the  freight  cars  discharging  their  duties 
as  brakemen,  while  going  through  the  bridge,  may  pass  through 
or  under  it  without  danger  to  their  personal  safety,  and  the  law 
does  not  require  of  a  brakeman  that  he  should  absolutely  know 
all  the  defects  of  construction^  and  all  the  obstructions  that  may 
be  along  the  line  of  the  road.'* 

These  cases  are  applicable  to  the  case  at  bar.  We  are  unable 
to  perceive  any  difference  in  the  principles  governing  the  liability 
of  the  master  for  injuries  to  a  servant  caused  by  an  obstruction 
overhead  and  one  caused  by  an  obstruction  at  the  side,  or  any 
other  place.  See,  also,  cases  of  Martin's  AdmV  v.  L.  &  N.  R. 
R  Co.,  95  Ky.  616,  26  S.  W.  801 ;  L.  &  N.  R.  R.  Co.  v.  Cooky's 
AdmV,  49  S.  W.  339,  20  Ky.  Law  Rep.  1372;  L.  & 
N.  R.  R.  Co.  V.  Tuckers'  Adm'r,  65  S.  W.  453,  23  Ky.  Law  Rep. 
1929;  Pfisterer  v,  Peter  &  Co.,  78  S.  W.  450,  117  Ky.  501 ;  Geo. 
Weidemann  Brewing  Company  v.  Wood,  87  S.  W.  772,  27  Ky. 
Law  Rep.  1012;  Corley  v,  Paducah  Cooperage  Co.,  89  S.  W.  512,. 
28  Ky.  Law  Rep.  451 ;  Mergenthaler-Horton  Basket  Co.  v.  Tay- 
lor, 90  S.  W.  968,  28  Ky.  Law  Rep.  923 ;  Central  Coal  &  Iron 
Company  v.  Walker,  99  S.  W.  309,  30  Ky.  Law  Rep.  621 ;  O.  B. 
Ingram  v,  Covington,  Flemingsburg  &  Ashland  Railway  Co.,  99 
S.  W.  666,  30  Ky.  Law  Rep.  713.  In  the  case  last  named  this 
court  said :  "In  the  case  at  bar  it  appears  from  the  evidence  in 
behalf  of  appellant  that  he  was  one  of  several  carpenters  serving 
appellee  in  a  subordinate  capacity.  Another  was  foreman  of  the 
hands  and  superintendent  of  the  work.     The  scaffold  had  been 
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constructed  by  the  other  carpenters  by  direction  and  supervision 
of  the  foreman  the  day  before  appellant  was  injured  and  in  his 
absence.  Under  these  circumstances,  when  required  to  go  upon 
the  scaffold,  appellant  had  the  right  to  assume,  in  the  absence 
of  obvious  defects,  that  the  master,  through  its  foreman,  had 
made  the  scaffold  reasonably  safe  for  such  use  as  was  to  be  made 
of  it."  From  these  authorities  it  is  perfectly  manifest  that  the 
rule  in  the  state  of  Kentucky  is  that  the  master  is  required  to 
furnish  the  servant  a  reasonably  safe  place  to  work;  and,  unless 
it  is  in  the  line  of  servant's  duty,  he  is  not  required  to  make  an 
inspection  of  the  place  of  work  to  discover  the  defects  and  the 
danger  incident  thereto,  and  he  is  not  precluded  from  recovering 
of  the  master  when  he  is  injured  by  defects  or  dangerous  ob- 
structions, unless  he  knows  of  them  or  they  are  patent  to  persons 
of  his  experience  and  understanding. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed, 
and"  the  case  remanded  for  further  proceedings  consistent  there- 
with. 


Central  of  Georgia  Ry.  Co.  v,  Ray. 

(Supreme  Court  of  Georgia,  Aug.  16,  1907.) 
[58  S.  E.  Rep.  844.] 

Master  and   Servant — Machinery  in   Use — Ordinary   Diligence.* — 

A  railroad  company,  relatively  to  its  employees,  is  bound  to  exercise 
ordinary  care  in  furnishing  machinery  equal  in  kind  to  that  in  gen- 
eral use  and  reasonably  adapted  to  the  uses  to  which  it  is  put;  and 
its  liability  in  this  respect  is  limited  to  a  failure  to  discharge  this 
duty.  It  is  therefore  erroneous  to  charge  the  jury  that  if  they  be- 
lieve that  the  engine  which  killed  the  plaintiffs  husband,  for  whose 
homicide  the  plaintiff  sues  for  damages,  was  of  the  kind  in  general 
use  and  reasonably  suited  for  the.  business  for  which  it  was  in  use, 
then  it  would  be  for  them  to  determine  whether  or  not,  "in  having 
one  of  that  character,"  the  railroad  company  had  exercised  ordinary 
care  and  diligence. 
Death — Damages — Instructions. — The  judge  may  refer,  in  his  charge 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  master  in  furnishing  appliances,  see  foot-notes  appended 
to  Clippard  v.  St.  Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  107,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  107;  foot-notes  appended  to  Collins  v.  Louis- 
ville &  X.  R.  Co.  (Ky.),  22  R.  R.  R.  78,  45  Am.  &  Eng.  R.  Cas.,  N. 
S..  78;  foot-notes  appended  to  Roche  v.  Denver  &  R.  G.  R.  Co. 
(Colo.  App.),  8  R.  R.  R.  935,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  955, 
where  all  the  preceding  authorities  in  this  series  arc  collected. 
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on  the  subject  of  estimating  damages  for  the  value  of  a  life,  to  the 
decrease  in  the  earning  capacity  which  naturally  results  from  ad- 
vancing age,  probable  loss  of  employment,  and  inability  to  constantly 
labor  and  secure  continuous  work.  Juries  are  presumed  to  be  as 
cognizant  of  the  common  phenomena  of  human  experience  as  the 
judge;  and,  if  their  attention  is  specially  desired  to  be  directed 
thereto,  a   timely  written   request  should  be   made. 

Trial — Instructions. — The  other  attacks  on  excerpts  from  the  charge 
relate  more  to  the  form  of  expression  than  to  a  misapprehension  of 
the  correct  rules  of  law;  and,  as  the  attention  of  the  trial  judge  has 
been  called  thereto,  they  probably  will  receive  due  consideration  on 
the  next  trial. 

(Syllabus  by  the  Court.) 

Master  and  Servant — Machinery  in  Use.* — In  respect  to  the  char- 
acter of  the  machinery  employed  by  the  railroad  company,  the  whole 
duty  of  the  company  to  the  plaintiff's  husband  was  not  necessarily 
discharged  by  employing  an  engine  and  tender  "equal  in  kind  to 
that  in  general  use  and  reasonably  adapted  to  the  uses"  in  which 
they  were  employed.  The  qualification  to  the  charge  mentioned  in 
the  first  headnote  did  not  authorize  a  reversal  of  the  judgment. 

(Per  Atkinson,  J.,  dissenting.) 

Error  from  Superior  Court,  Bibb  County;  W.  H.  Felton,  Jr., 
Judge. 

Action  by  Emma  Ray  against  the  Central  of  Georgia  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Mrs.  Emma  Ray  brought  her  action  for  damages  against  the 

Central  of  Georgia  Railway  Company  for  the  negligent  killing 

of  her  husband,  and  the  jury  returned  a  verdict  in  her  favor. 

Her  petition  alleged  that  her  husband  was,  at  the  time  he  was 

killed,  in  the  employment  of  the  railway  company,  and  engaged 

in  work  with  an  engine  used  at  the  time  in  switching  cars  in  the 

yards  of  the  company  at  Macon,  Ga.    It  was  his  duty  to  go  with 

the  engine  and  change  the  switches,  that  the  engines  might  pass 

from  one  track  to  another  in  moving  cars  in  the  yard.     While 

engaged  in  changing  a  switch,  that  the  engine  with  which  he 

was  at  work  might  change  to  another  track,  and  just  as  he  had 

straightened   himself   up   and   partially   turned   around,   he   was 

struck  by  another  engine  of  the  company,  thrown  upon  the  track, 

and  killed.     The  nature  of  the  work  required  that  it  should  be 

done  hurriedly.     The  switch  was  what  is  known  as  a  "ground 

switch,"  and  was  worked  by  a  lever  which  was  kept  in  place  by 

a  heavy  weight ;  and,  in  order  to  change  it,  it  was  necessary  that 

the  deceased  should  place   himself   in  a  stooping  position,  lift 

*Sec  foot-note  on  preceding  page. 
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the  lever  and  weight  attached  from  the  ground,  and  throw  it 
to  the  opposite  side  of  the  switch.  The  switch  in  question  was 
located  within  about  10  inches  of  where  an  engine  passing  on 
the  next  track  would  extend.  At  the  time  he  was  engaged  in 
this  work  his  back  was  to  the  engine,  which  was  approaching 
him  from  the  rear,  and  he  did  not  and  could  not  have  discovered 
the  approach  of  the  engine  before  he  was  struck  by  it.  He  was 
or  should  have  been  in  plain  view,  if  proper  lookout  had  been 
kept  by  persons  in  charge  of  this  engine;  and,  if  proper  care  had 
been  used,  his  position  of  danger  could  have  been  dis- 
covered by  those  in  charge  of  the  engine,  whose  dut>'  it 
was  to  have  discovered  him  and  stopped  in  time  to  prevent  the 
injury,  or  at  least  to  have  given  warning  of  its  approach.  Xo 
bell  was 'rung  or  whistle  sounded  to  give  her  husband  notice  of 
the  engine's  approach,  and  at  the  time  her  husband  was  killed  the 
engine  was  being  run  at  from  10  to  15  miles  an  hour,  which  was  a 
dangerous  rate  of  speed  at  that  place,  and  in  violation 
of  a  valid  municipal  ordinance  of  the  city  of  Macon, 
which  made  it  unlawful  to  run  an  engine  at  this  place 
at  a  greater  rate  of  speed  than  5  miles  an  hour,  and 
by  reason  of  the  violation  of  this  ordinance  her  husband 
was  run  down  and  killed.  The  deceased  was  entirely  free 
from  fault,  and  his  death  was  caused  entirely  by  the  negligence 
of  the  agents  and  employees  of  the  railroad  company  in  placing 
the  switch  so  near  the  track,  and  in  running  upon  him  without 
any  warning  whatsoever,  and  in  violation  of  the  city  ordinance. 
The  earning  capacity  and  expectancy  of  deceased  were  also  set 
forth. 

By  an  amendment  the  plaintiff  alleged  that  the  engine  which 
struck  the  deceased  was  so  constructed  that  it  was  impossible  for 
the  employees  running  the  engine  backwards  to  keep  a  lookout 
or  observe  the  track,  because  the  tender  was  so  high  and  wide 
that  it  completely  obstructed  and  shut  out  the  view  of  the  track 
from  those  in  charge  of  the  engine,  and  made  it  impossible  for 
them  to  see  any  one  upon  the  track  in  the  rear  of  the  tender, 
when  the  engine  was  run  backwards.  The  engine  which  struck 
her  husband  was  being  run  backwards,  and  no  proper  lookout 
was  kept  on  the  rear  of  the  engine  to  give  warning  of  its  ap- 
proach, or  give  notice  to  those  in  charge  of  the  same  of  its  close 
proximity  to  persons  on  the  track.  At  the  time  deceased  was 
killed  several  engines  of  defendant  were  being  run  in  that  por- 
tion of  the  yard,  and  the  employees  engaged  in  work  in  this  yard 
were  compelled  to  be  constantly  upon  the  tracks  of  the  company 
in  this  yard.  This  switch  was  negligently  placed  by  the  defendant 
so  near  the  main  line  or  lead  track  in  the  yards  as  to  make  it 
dangerous  to  the  employees  of  the  company  who  were  required 
to  work  therein,  for  the  reason  that  employees  engaged  at  that 
switch  were  always  in  danger  of  being  struck  by  engines  and  cars 
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of  the  company  running  along  the  adjacent  track ;  and  this  switch 
was  unnecessarily  and  negligently  placed  in  this  dangerous  posi- 
tion, and  maintained  there,  in  utter  disregard  to  the  safety  of  its 
employees  who  were  called  upon  to  discharge  their  duties  in  this 
yard.  It  was  the  duty  of  the  company  to  furnish  the  deceased  a 
safe  place  in  which  to  work,  and  in  placing  this  switch  in  such 
dangerous  proximity  to  this  track  the  company  failed  in  this  duty. 
The  company,  knowing  of  the  dangerous  position  of  the  switch, 
and  that  the  deceased  would  be  called  upon,  in  the  discharge  of 
his  duties,  to  work  at  this  switch,  owed  him  the  duty  of  giving  him 
warning  of  the  approach  of  its  engine  at  that  time  and 
place.  This  switch  was  so  placed  that  by  reason  of 
a  curve  in  the  track  at  that  place  the  view  was  obstructed  by 
cars  standing  in  the  yard,  making  it  impossible  to  discover  an  ap- 
proaching train  until  it  was  within  a  very  few  feet  of  the 
switch.  The  defendant  denied  the  alleged  negligence;  and  to 
the  verdict  and  judgment  in  the  plaintiff's  favor  it  filed  a  motion 

for  a  new  trial,  which  was  overruled,  and  it  excepted. 

« 

Wimherly  &  Jordatis  and  Jno.  L  &  J,  £.  Hall,  for  plaintiff  in 
error. 

Jno.  R.  Cooper,  Jos.  H.  Hall,  and  Warren  Roberts,  for  defend- 
ant in  error. 

Evans,  J.    (after  stating  the  facts  as  above).    In  the  amend- 
ment to  the  petition  it  was  alleged  that  the  engine  which  killed 
the  plaintiff's  husband  was  so  constructed  that  it  was  impossible 
for  the  employees  running  the  engine  backwards  to  keep  a  look- 
out, or  observe  the  track",  because  the  tender  was  so  high  and  wide 
that  it  completely  obstructed  and  shut  out  the  view  of  the  track 
from  those  in  charge  of  the  engine,  and  made  it  impossible  for 
tliem  to  see  any  one  upon  the  track  in  the  rear  of  the  tender,  when 
the  engine  was  being  run  backwards.    From  the  instruction  given 
on  this  feature  of  the  plaintiff's  case  it  is  quite  evident  that  the 
trial  judge  construed  (and  properly  so)  this  allegation  as  an  aver- 
ment that  the  engine  was  not  adjusted  to  the  work  of  switching 
cars,  where  the  engine  was  generally  employed  in  moving  both 
backward  and  forward,  and  the  employment  of  an  engine  so  con- 
structed might  be  considered  by  the  jury  on  the  issue  of  the  ex- 
ercise of  ordinary  care  by  the  defendant  in  the  operation  of  an 
engine  so  constructed.     The  court  charged:     "Relatively  to  that 
question  as  to  the  construction  of  the  engine,  if  the  jury  believe 
that  the  engine  was  of  the  kind  in  general  use  and  reasonably 
suited  to  the  business  for  which  it  was  in  use,  then  it  would  be 
for  you  to  determine  whether  or  not,  in  having  one  of  that  char- 
acter, they  had  exercised  ordinary  care  and  reasonable  care  and 
diligence."     This  charge  is  alleged  to  be  erroneous,  because,  if 
the  jury  should  believe  that  the  engine  was  of  a  kind  in  general 
use  and  reasonably  suited  to  the  business  for  which  it  was  in  use, 
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tliey  should  not  have  been  instructed  that  they  might  infer  that 
the  mere  having  an  engine  of  this  description  was  a  failure  to  ex- 
ercise ordinary  care  in  the  selection  of  one  of  this  type.  We  think 
the  charge  is  open  to  the  criticisms  made  of  it.  A  railroad  com- 
pany, relatively  to  its  employees,  is  bound  to  exercise  ordinary 
care  in  furnishing  machinery  equal  in  kind  to  that  in  general  use 
and  reasonably  adapted  to  the  uses  to  which  it  is  put.  Alabama 
Midland  Ry.  Co.  v.  Guilford,  119  Ga.  523,  46  S.  E.  655;  Reed 
V.  M.,  K.  &  T.  Ry.  Co.,  94  Mo.  App.  371,  68  S.  \V.  364.  Its  li- 
ability in  this  respect  is  limited  to  a  failure  to  discharge  this 
legal  duty.  Atlanta,  etc..  Air  Line  Ry.  Co.  v.  Ray,  70  Ga.  674. 
This  instruction  was  calculated  to  harm  the  defendant.  The 
plaintiff  charged  the  defendant  with  negligence  (1)  in  selecting 
and  using  this  type  of  engine,  and  (2)  in  operating  it  without 
lookouts.  The  defendant  contended  in  reply  that  it  had  selected 
a  type  of  engine  such  as  was  in  general  use  and  reasonably  suited 
to  the  use  to  which  it  was  put,  and  that  the  plaintiff's  husband 
knew  it  operated  this  engine  without  lookouts  or  warnings,  and 
that  his  death  resulted  because  he  was  at  a  place  where  it  was 
,  not  his  duty  to  be  and  from  his  own  failure  to  exercise  ordinary 
care  for  his  safety.  The  jury  may  have  believed,  under  the  evi- 
dence and  the  instruction  of  the  court,  that  the  defendant  was 
not  negligent  in  the  operation  of  the  engine;  yet  they  were  told 
in  effect  that,  even  if  the  engine  was  of  standing  type  and  was 
reasonably  suited  to  the  use  to  which  it  was  put,  still  they  might 
find  the  defendant  negligent  "in  having  one  of  that  character." 

2.  Complaint  is  made  of  an  omission  of  the  court,  when  charg- 
ing on  the  subject  of  damages,  to  call  the  attention  of  the  jury 
to  the  decrease  in  the  earning  capacity  which  naturally  results 
from  advancing  age,  probable  loss  of  employment,  and  inability  to 
labor  and  to  secure  work.  In  the  process  of  reaching  a  correct 
result  from  the  evidence,  juries  may  take  into  consideration  such 
universal  experiences  in  human  life  as  criteria  in  weighing  the 
evidence  in  the  particular  case.  The  judge  may  refer  in  his 
charge  to  such  matters  as  the  plaintiff  in  error  complains  he 
omitted  in  this  case.  Fla.  C.  R.  Co.  z\  Burney,  98  Ga.  1,  26  S.  E. 
730.  The  jury  are  presumed  to  be  as  cognizant  of  these  common 
phenomena  of  human  experience  as  the  judge;  and,  if  their  atten- 
tion is  especially  desired  to  be  directed  thereto,  a  timely  written 
request  should  be  made. 

3.  The  attack  on  the  other  charges  complained  of  relates  more 
to  the  form  of  expression  than  to  a  misapprehension  of  the 
correct  rules  of  law.  and  on  the  next  trial  the  judge  in  all  proba- 
bility will  so  adjust  his  expressions  as  to  relieve  them  of  the  criti- 
cism made  in  the  assignments  of  error. 

Judgment  reversed.  All  the  Justices  concur,  except  Atkin- 
son, J.,  who  dissents. 
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Alves  V,  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Court  of  Rhode  Island,  June  4,  1906.) 

[65   Atl.   Rep.   261.] 

Master  and  Servant — Injuries  to  Servant — Defective  Appliances — 
Knowledge  of  Defect,* — An  employee  cannot  recover  from  a  railroad 
company  for  injuries  caused  by  the  breaking  of  the  handle  of  a  hand 
car  by  reason  of  defects  in  that  portion  of  the  handle  which  is  fast- 
ened in  an  iron  socket,  and  which  cannot  be  discovered  without 
removing  it  from  the  socket,  in  the  absence  of  proof  of  actual 
knowledge  of  the  defect. 

Trespass  on  the  case  by  Manuel  Alves  against  the  New  York, 
Xew  Haven  &  Hartford  Railroad  Company.  Judgment  was 
rendered  in  favor  of  defendant.  Heard  on  petition  for  new  trial. 
Petition  denied,  and  cause  remitted  to  superior  court  with  direc- 
tion to  enter  judgment  on  verdict. 

Argued  before  Douglas,  C.  J.,  and  Dubois^  Johnson,  and 
Parkhurst,  JJ. 

Clark  Burdick,  for  plaintiff. 

William  P.  Sheffield,  Jr.,  Max  Lex^y,  and  William  R,  Harvey, 
for  defendant. 

Douglas,  C.  J.  The  plaintiff  in  this  case  was  assisting  in  pro- 
pelling a  hand  car  of  the  defendant  corporation.  He  stood  with 
his  back  towards  the  front  end  of  the  car  and  held  a  wooden 
bar  which  passed  across  the  car,  through  iron  sockets,  where  it 
was  fixed  by  screws  passing  through  the  iron  and  into  the  wood. 
As  the  bar  was  lifted  it  broke  off  inside  the  socket  which  was 
nearest  to  the  plaintiff.  By  the  breaking  of  the  bar  as  he  was 
pressing  upwards  he  lost  his  balance  and  fell  upon  the  roadbed, 
and  the  car  ran  over  him  and  injured  him.  At  the  trial  of  the 
cause  in  the  common  pleas  division,  at  the  close  of  the  plaintiff's 
testimony,  a  verdict  was  directed  for  the  defendant,  and  the 
plaintiff,  having  duly  excepted  thereto,  brings  his  petition  for  a 
new  trial.  He  alleges,  also,  certain  exceptions  to  the  exclusion 
of  evidence  which  he  has  not  insisted  upon. 

We  think  the  plaintiff  failed  to  make  out  a  case  for  the  jury. 
The  accident  was  caused  by  a  defect  in  the  bar  which  was  not 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad  company,  as  an  employer,  with  respect  to  in- 
specting appliances,  see  foot-note  appended  to  Gulf,  etc.,  R.  Co.  v. 
Larkin  (Tex.).  19  R.  R.  R.  235,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  235; 
Wood's  Adm'x  v.  Southern  Ry.  Co.  (Va.),  19  R.  R.  R.  19,  42  Am.  & 
Eng.  R.  Cas..  N.  S-,  19;  Crawford  v.  United  Rys.  &  Elec.  Co.  (Md.), 
17  R.  R.  R.  527.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  527. 

27  R  R  R— 13 
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obvious  and  which  could  not  have  been  discovered  without  remov- 
ing the  screws  and  examining  the  parts  of  the  bar  which  were 
concealed  by  the  sockets.  In  Jones  v.  N.  Y.,  N.  H.  &  H.  R. 
Co.,  20  R.  I.  210,  37  Atl.  1033,  it  was  held  to  be  the  duty  of  a 
railroad  company  to  discover  and  remedy  a  defect  in  its  cars 
which  could  be  discovered  by  reasonable  inspection ;  but  we 
cannot  say,  as  matter  of  law,  that  such  an  inspection  as  might 
have  discovered  the  defect  in  this  bar  is  required  of  the  company. 
In  Burns  v.  N.  Y.,  Prov.  &  Boston  R.  R.  Co.,  20  R.  I.  789, 
38  Atl.  926,  it  was  held,  in  the  absence  of  testimony  that  it  is  cus- 
tomary for  railroad  companies  (or  that  prudent  men  engaged  in 
operating  railroad  trains  have  ever  considered  it.  essential )  to  re- 
move the  spindles  from  the  drawbars  for  the  purpose  of  inspect- 
ing them,  that  it  was  not  negligence  to  omit  an  inspection  of  the 
spindle   in   that  manner. 

We  think  the  principle  of  the  latter  case  is  deci- 
sive of  the  case  at  bar.  The  exact  question  was  pre- 
sented in  Louisville  &  N.  R.  Co.  v.  Hinder  (Ky.) 
30  S.  W.  399  and  the  court  held  that  "an  employee  cannot  recover 
from  a  railroad  company  for  injuries  caused  by  the  breaking  of 
the  handle  of  a  hand  car  by  reason  of  defects  in  that  portion  of 
the  handle  which  is  fastened  in  an  iron  socket,  and  which  cannot 
be  discovered  without  removing  it  from  the  socket,  in  the  absence 
of  proof  that  the  company  had  actual  knowledge  of  this  defect," 
and  held  that,  on  the  closing  of  the  plaintiff's  testimony,  a  ver- 
dict should  have  been  directed  for  the  defendant. 

The  petition  for  a  new  trial  is  denied,  and  the  cause  is  remitted 
to  the  superior  court,  with  direction  to  enter  judgment  upon  the 
verdict 
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(Supreme   Court  of  Illinois,   Oct.   23,  1907.) 
[82   N.   E.   Rep.  232.] 

Negligence — Elements.* — To  constitute  actionable  negligence  there 
must  exist  a  duty  of  the  person  charged  to  protect  the  complaining 
party  from  injury,  a  failure  to  perform  the  duty,  and  an  injury  re- 
sulting from  the  failure. 

Same — Evidence — Res  Ipsa  Loquitur. — While  it  is  a  rule  that  the 
burden  of  proving  the  existence  of  a  duty,  its  breach,  and  the  re- 
sulting injury,  is  upon  plaintiff,  yet  when  a  thing  causing  an  injury 
is  shown  to  be  under  the  management  of  the  person  charged,  and 
the  accident  is  one  which  ordinarily  does  not  happen  when  proper 
care  is  used  by  those  in  charge,  the  accident  itself  aflfords  evidence, 
in  the  absence  of  an  explanation  by  the  party  charged,  that  it  re- 
sulted from  a  want  of  proper  care. 

Street  Railroads — Street  Car  Leaving  the  Track — Res  Ipsa  Loqui- 
tur.f — An  injury  caused  by  a  street  car  leaving  the  track  and  striking 
a  wagon  in  which  plaintiff  was  riding  is  within  the  maxim  "Res  ipsa 

*For  the  authorities  in  this  series  defining  negligence,  see  foot- 
notes appended  to  Southern  Ry.  Co.  v.  Hansbrough's  Adm'x  (Va.), 
24  R.  R.  R.  469,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;  foot-notes  ap- 
pended to  MacFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.  Sup'r  Ct.),  24 
R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56;  Stone  v.  Union  Pac. 
R.  Co.  (Utah),  23  R.  R.  R.  119,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  119; 
Shandrew  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  22  R.  R.  R.  588,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  588;  Raymond  v.  Portland  R.  Co.  (Me.), 
22  R.  R.  R.  476,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  476;  Chesapeake  & 
O.  Ry.  Co.  V.  Farrow's  Adm'x  (Va.),  22  R.  R.  R.  360,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  360. 

fFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  mere  fact  of.  the  occurrence 
of  an  injury,  see  foot-notes  appended  to  St.  Louis,  etc.,  R.  Co.  v. 
Chapman  (C.  C.  A.),  22  R.  R.  R.  622,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
622;  Garvick  v.  United  Rys.  &  Elec.  Co.  (Md.),  20  R.  R.  R.  615,  43 
Am.  &  Eng.  R,  Cas.,  N.  S.,  615  (collisions  between  cars  or  trains 
and  persons  on  railroad  tracks). 

For  passenger  cases  on  this  subject,  see  foot-notes  appended  to 
Enos  V.  Rhode  Island  Suburban  Ry.  Co.  (R.  I.),  24  R.  R.  R.  612,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  612;  foot-notes  appended  to  Pennsylvania 
R  Co.  V.  McCaffrey  (C.  C.  A.),  23  R.  R.  R.  23,  46  Am.  &  Eng.  R. 
Cas..  X.  S.,  23. 

For  freight  cases  on  this  subject,  see  foot-notes  appended  to 
Everett  v.  Norfolk  &  S.  R.  Co.  (X.  Car.),  18  R.  R.  R.  551,  41  Am.  & 
Eng.  R.  Cas.,  X.  S..  551;  foot-notes  appended  to  Tiller  &  Smith  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (Iowa).  24  R.  R.  R.  581,  47  Am.  &  Eng. 
R.  Cas..  X.  S.,  581;  Louisville  &  N.  R.  Co.  v.  Brown  (Ky.),  24  R.  R. 
R.  81.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  81. 
For  crossing   accident  cases    on   this    subject,    see    foot-notes   ap- 
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loquitur,"  and  proof  of  the  injury  will  justify  a  recovery  unless  de- 
fendant shows  that  it  was  not  at  fault. 

Evidence — Opinions  Based  on  Self-Serving  Declarat2on84 — The 
opinions  of  physicians  as  to  a  person's  condition,  based  upon  state- 
ments made  by  him  while  they  were  examining  him  to  discover  the 
extent  of  his  injuries,  but  not  for  treatment,  are  inadmissible  as 
based  upon  self-serving  declarations. 

Appeal — Presentation  of  Objections  in  Lower  Court — Motion  for 
New  Trial — Specification  of  Errors — Sufficiency. — The  ground  in  a 
motion  for  a  new  trial  that  the  court  admitted  improper  testimony, 
over  objection,  is  broad  enough  to  include  an  exception  to  a  refusal 
to  strike  out  objectionable  testimony  so  as  to  save  the  point  on  ap- 
peal. 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  froin 
Circuit  Court,  Cook  County;  Thomas  G.  Windes,  Judge. 

Action  by  Albert  Giese  against  the  Chicago  Union  Traction 
Company.  From  a  judgment  of  the  Appellate  Court  for  the 
First  District  affirming  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

This  is  an  action  by  Albert  Giese  for  a  personal  injury,  against 
the  Chicago  Union  Traction  Company,  in  which  a  judgment 
agairifSt  the  street  car  company  for  $2,000  lias  been  affirmed  by  the 
Appellate  Court  for  the  First  District.  The  declaration  consists 
of  three  counts,  the  first  and  second  of  which  charge  that  the  de- 
fendant, by  its  servants,  carelessly,  improperly,  and  negligently 
drove  and  managed  a  train,  consisting  of  two  coaches,  so  that 
the  rear  car  struck  the  wagon  of  the  plaintiff  in  which  he  was 
riding,  and  thereby  he  received  the  injuries  complained  of.  The 
charge  of  negligence  in  these  two  counts  is  general.    The  third 

pcnded  to  St.  Louis,  etc.,  Ry.  Co.  v.  Evans  (Ark.),  23  R.  R.  R.  314, 

46  Am.  &  Eng.  R.  Cas.,  N.  S.,  314. 

For  the  cases  on  the  subject  where  railroads  are  sued  to  recover 
damages  caused  by  fires  set  by  locomotives,  see  foot-notes  appended 
to  Shipman  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.),  22  R.  R.  R.  748,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  748;  foot-notes  appended  to  St.  Louis,  etc., 
Ry.  Co.  V.  Dawson  (Ark.),  22  R.  R.  R.  612,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  612. 

For  the  master  and  servant  cases  on  this  subject,  see  foot-notes 
appended  to  Southern  Ry.  Co.  v.  Carr  (C.  C.  A.),  24  R.  R.  R.  699, 

47  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 

For  the  authorities  stating  the  general  rule  on  this  subject,  sec 
foot-notes  appended  to  Byrd  v.  Southern  Express  Co.  (N.  Car.),  19 
R.  R.  R.  150,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  150. 

For  stock  killing  cases  against  railroads  on  this  subject,  see  foot- 
notes appended  to  Martin  v.  Chicago,  etc.,  Ry.  Co.  fWyo.),  23  R.  R- 
R.  306,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  306. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  medical  testimony,  see  foot-notes  appended  to  Norfolk  Ry. 
&  Light  Co.  V.  Spratley  (Va.),  20  R.  R.  R.  260,  43  Am.  &  Eng.  R. 
Cas.,  X.  S.,  260. 
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count  charged  that  the  defendant  negligently  drove  a  train  of  two 
cars  at  so  high  a  rate  of  speed  that  the  rear  car  necessarily  and 
unavoidably  left  the  track,  and  through  the  negligence  of  its 
servants  the  car  struck  the  wagon  of  the  plaintiff,  thereby  injur- 
ing him.  On  May  7,  1902,  the  appellee  and  his  son,  a  boy  11 
years  of  age,  were  going  west  on  Division  street,  in  the  city  of 
Chicago,  in  a  wagon  drawn  by  one  horse.  Appellee  was  sitting 
on  the  north  end  of  the  seat,  and  his  son  by  his  left  side.  Ap- 
pellee was  driving,  and  his  wagon  was  in  the  tracks  of  appellant 
used  for  its  west-bound  cars.  There  were  tracks  immediately 
south  and  parallel  to  the  tracks  upon  which  appellee  was  driving 
upon  which  appellant  ran  its  east-bound  cars.  On  the  south,  and 
almost  immediately  opposite  the  place  where  the  injury  occurred, 
appellant's  car  barns  were  located,  from  which  tracks  ran  north, 
connecting  by  a  sharp  curve  with  the  tracks  on  Division  street. 
A  train,  consisting  of  a  motor  car  and  a  trailer,  came  out  of  the 
car  barn,  and  while  passing  around  the  curve  to  reach  the  east- 
bound  track  the  front  wheels  of  the  trailer  left  the  track  and  col- 
lided with  the  wagon  on  which  appellee  was  riding  on  the  west- 
bound tracks.  Appellee  offered  no  evidence  of  any  defect  in  the 
track  or  the  construction  of  the  car,  and  the  only  evidence  re- 
lating to  the  management  of  the  car  is  the  statement  by  appellee 
that  the  car  came  around  the  curve  "fast,"  and  by  appellee's  son 
that  the  car  was  "coming  out  pretty  fast."  The  errors  relied  upon 
for  a  reversal  are  the  overruling  of  appellant's  motion  to  direct 
a  verdict,  the  giving  of  erroneous  instructions,  and  the  admission 
of  incompetent  and  improper  evidence. 

John  A.  Rose  and  Albert  M,  Cross  (W.  W,  Curley,  of  coun- 
sel), for  appellant. 
Wickett,  Meier  &  Booth,  for  appellee. 

ViCKERS,  J.  (after  stating  the  facts  as  above).  Appellant  in- 
sists that  the  court  erred  in  refusing  to  direct  a  verdict  because 
the  evidence  does  not  show  that  the  derailment  of  the  car  was 
the  result  of  its  negligence.  We  do  not  find  it  necessary  to  de- 
cide whether  the  general  statements  of  appellee  and  his  son  that 
the  car  in  question  was  "coming  fast"  can  be  regarded  as  such 
evidence  of  a  negligent  rate  of  speed  as  to  warrant  the  court  in 
submitting  that  question  to  the  jury.  The  first  requisite  in  estab- 
lishing n^ligence  is  to  show  the  existence  of  some  duty  and  its 
violation.  Negligence  consists  in  the  violation  of  a  duty  owing 
by  the  party  inflicting  the  injury  to  the  person  injured.  Back 
of  every  instance  of.  negligence  must  be  found  a  duty  to  the  in- 
dividual complaining,  an  observance  of  which  would  have  avoided 
the  injury.  To  state  the  principle  in  other  language,  in  every 
case  involving  actionable  negligence  there  must  exist  three  es- 
sential elements :  First,  the  existence  of  a  duty  on  the  part  of 
the  person  charged  to  protect  the  complaining  party  from  the  in- 
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jury  received;  second,  a  failure  to  perform  that  duty;  and,  third, 
an  injury  resulting  from  such  failure.  When  these  elements 
concur  they  unitedly  constitute  actionable  negligence,  and  the 
absence  of  any  of  these  elements  renders  the  pleading  bad  or 
the  evidence  insufficient,  as  the  case  may  be.  2  Cooley  on  Torts 
(3d  Ed.)  p.  1411,  and  cases  cited.  Duties  may  be  general  and 
owing  to  everybody,  or  particular  and  owing  to  a  single  person 
only,  by  reason  of  his  peculiar  position.  A  general  duty  becomes 
a  personal  and  particular  duty  when  some  individual  is  placed 
in  a  position  which  gives  him  special  occasion  to  insist  upwn  its 
performance.  That  the  burden  of  proving  the  existence  of  the 
duty,  its  breach,  and  the  resulting  injury  is  on  the  complaining 
party,  is  so  well  settled  in  the  law  of  negligence  that  it  requires 
no  elaboration  or  citation  of  authority  to  sustain  it.  While  this 
is  true,  there  is  a  class  of  cases  which  are  made  out  by  showing 
the  injury  and  connecting  the  defendant  with  it.  When  a  thing 
which  has  caused  an  injury  is  shown  to  be  under  the  manage- 
ment of  the  party  charged  with  negligence,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  the  accident  itself 
affords  reasonable  evidence,  in  the  absence  of  an  explanation  by 
the  party  charged,  that  it  arose  from  the  want  of  proper  care. 
This  rule  of  law  results  from  the  maxim  "Res  ipsa  loquitur^ 
Many  cases  are  to  be  found  illustrating  the  application  of  this 
rule.  In  some  of  them  it  is  said  that  the  rule  is  an  exception  to 
the  general  rule  that  negligence  will  never  be  inferred,  while  in 
others  it  is  not  treated  as  an  exception,  but  is  treated  as  an  evi- 
dentiary rule,  under  which  the  charge  of  negligence  is  regarded 
as  proven,  /rm/a  facie,  by  proof  of  facts  showing  that  the  thing 
which  caused  the  injury  was  under  the  management  and  control 
of  the  defendant  or  his  servants,  and  that  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care.  Webb's  Pollock  on  Torts, 
p.  550.  The  more  accruate  statement  of  the  law  is  that  negligence, 
is  never  presumed,  but  that  the  circumstances  surrounding  a  case 
where  the  maxim  "Res  ipsa  loquitu/'  applies  amount  to  evi- 
dence from  which  the  fact  of  negligence  may  be  found.  In  the 
case  before  us,  all  of  the  elements  of  the  accident  were  within  the 
complete  control  of  appellant,  and  the  result  is  so  far  out  of  the 
usual  course  of  things  that  there  is  no  fair  inference  that  it 
could  have  been  produced  by  any  other  cause  than  negligence. 
Experience  and  observation  teach  us  that  with  proper  care  street 
cars  will  remain  on  the  tracks.  If  this  were  not  true,  munici- 
palities would  not  license  them  to  use  public  streets.  If,  with 
proper  construction  and  management,  street  cars  cannot  be  kept 
upon  their  tracks,  then  the  safety  of  the  public  would  reqiftre 
that  they  be  done  away  w'ith  altogether.  It  is  a  matter  of  com- 
mon knowledge,  however,  that  it  is  possible,  by  the  exercise  of 
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ordinary  care,  to  so  construct  and  operate  these  conveyances  that 
they  will  not  leave  the  tracks,  and  when  they  do  so,  and  inflict 
an  injury  upon  another  who  is  lawfully  in  the  street  and  free 
from  contributory  negligence,  we  think  that  no  hardship  is  im- 
posed upon  these  corporations  to  hold  that  such  an  injury  is 
within  the  maxim  "Res  ipsa  loquitur,''  and  that  proof  of  the  in- 
jury, under  the  circumstances  stated,  will  justify  a  verdict,  un- 
less such  prima  facie  case  is  met  by  proof  showing  that  the  com- 
pany is  not  at  fault. 

Appellant  relies  with  much  apparent  confidence  on  Chicago  & 
Eastern  Illinois  Railroad  Co.  v.  Reilly,  212  111.  506,  72  N.  E. 
454,  103  Am.  St.  Rep.  243,  as  an  authority  against  the  applica- 
tion of  the  doctrine  of  **Res  ipsa  loquitur'  to  the  case  at  bar. 
That  case  is  clearly  distinguishable  from  the  case  in  hand.  There 
the  plaintiff  was  struck  by  a  projecting  piece  of  lumber  on  a  pass- 
ing freight  car  while  the  plaintiff  was  standing  at  a  street  cross- 
ing. There  was  no  proof  as  to  when,  how,  or  where  the  car 
was  loaded,  nor  how  long  the  timber  had  been  projecting,  and  no 
proof  that  the  defendant  had  notice  of  such  condition.  The 
freight  car  did  not  leave  the  track,  nor  did  the  timber  fall  off  the 
car  against  the  party  who  was  injured.  This  court  held  in  that 
case  that  the  condition  of  the  projecting  timber  could  be  accounted 
for  as  readily  on  the  hypothesis  of  pure  accident  and  absence  of 
negligence  as  upon  the  ground  of  negligence,  and  that  negligence 
cannot  be  presumed  where  nothing  is  done  out  of  the  usual 
course  of  business,  unless  that  course  itself  is  improper.  In  the 
case  at  bar  the  derailment  of  the  car  was  out  of  the  usual  course 
of  business,  and  it  would  not  have  happened  but  for  some  act 
of  negligence,  either  as  to  the  condition  of  the  car,  track  or 
management.  There  was  no  error  in  refusing  to  direct  a  verdict 
in  this  case. 

Appellant  complains  of  the  giving  of  instructions  3  and  4  for 
appellee.  These  instructions  are  not  open  to  the  criticism  made 
upon  them.  There  is,  however,  an  error  in  the  ruling  of  the  court 
as  to  the  admission  of  evidence  for  which  this  judgment  must  be 
reversed.  On  the  trial  Drs.  Hardon  and  Marcusson  w^ere  ex- 
amined, ior  appellee,  as  experts,  as  to  the  nature  and  extent  of 
appellee's  injuries.  Their  examination  of  appellee  was  not  for 
the  purpose  of  treating  him,  but  to  find  whether  there  was  any 
injury  and  the  extent  of  it.  One  of  them,  Dr.  Hardon,  examined 
him  for  the  purpose  of  reporting  to  the  attorneys  so  that  they 
could  determine  whether  to 'take  his  case,  and  Dr.  Marcusson  for 
the  purpose  of  testifying  as  a  witness.  These  physicians  ob- 
tained the  history  of  appellee's  case  from  him,  and  testified,  bas- 
ing their  opinions  partly  upon  their  own  observation  and  partly 
upon  the  statements  of  the  case  obtained  from  appellee.  The 
fact  that  the  physicians  based  their  opinions  partly  upon  the  state- 
ments obtained  from  appellee  was  brought  out  on  the  cross-ex- 


200        Voi.  27  R  R  R— Voi.  50  Am  &  Eng  R  Cas,  N  S 

Chicago  Union  Traction  Co.  v.  Gieae 

amination  of  these  witnesses  by  appellant,  who  thereupon  moved 
to  strike  out  such  portions  of  their  statements  as  appeared  to 
be  based,  in  whole  or  in  part,  upon  information  obtained  from  ap- 
pellee's statements.    This  motion  was  overruled  by  the  court  ex- 
cept as  to  the  ejaculations  of  pain  testified  to  by  Dr.  Marcusson. 
In  his  examination  Dr.  Hardon  said :    **I  was  not  called  to  treat 
the  patient  at  the  first  examination.    As  part  of  the  examination 
I  took  the  history  of  this  accident.    I  asked  him  the  usual  ques- 
tions to  determine  his  feelings,  his  pain^  and  his  ability  to  dis- 
charge business.     In  reaching  the  conclusions  which  I  reached 
as  to  the  condition  I  found  and  which  I  concluded  existed,  which 
I  stated  to  the  gentleman,  I  took  into  consideration  the  history  as 
given  me  by  the  plaintiff  and  the  subsequent  course  of  the  effect 
of  that  injury  upon  him,  and  took  into  consideration  the  injury, 
and  the  effect  of  it,  as  he  gave  it  to  me,  together  with  the  exam- 
ination; each  b^ing  a  part  of  the  other."     This  evidence  was 
material  and  tended  to  corroborate  appellee  as  to  the  character 
and  extent  of  his  injury.    It  has  been  held  by  this  court  that  dec- 
larations made  by  an  injured  party  to  a  physician,  not  with  a  view 
to  treatment,  are  self-serving  and  inadmissible.     West  Chicago 
Street  Railroad  Co.  v.  Carr,  170  111.  478,  48  N.  E.  992.     In  this 
case  this  court  said  (page  483  of  170  111.,  page  994  of  48  N.  E.)  : 
"We  think,  however,  the  correct  rule  to  be  deduced  from  that 
laid  down  by  Greenleaf,  and  most  conductive  to  justice,  is  that 
such  declarations,  being  in  favor  of  the  party  making  them,  are 
only  competent  when  made  as  part  of  the  res  gestce,  or  to  a  phy- 
sician during  treatment,  or  upon  an  examination  prior  to  and 
without  reference  to  the  bringing  of  an  action  to  recover  dam- 
ages for  the  injury  complained  of,  unless  the  examination  should 
be  made  at  the  instance  of  the  defendant,  with  a  view  to  the 
trial."     A  similar  question  was  before  this  court  in  Chicago  & 
Eastern  Illinois  Railroad  Co.  v.  Donworth,  203  111.  192,  67  N.  E. 
797,  where  it  was  held  that  the  statement  by  a  physician  testify- 
ing as  a  witness  for  the  plaintiff  that  the  latter  had  lost  his  power 
of  hearing  in  his  left  ear  should  be  excluded  when  such  testi- 
mony is  not  based  upon  a  physician's  actual  knowledge,  but  upon 
the  declarations  of  the  plaintiff.     See,  also,  Stevens  v.  People, 
215  111.  593,  74  N.  E.  786;  City  of  Chicago  v.  McNally,  227  111. 
14,  81  N.  E.  23.    If  the  statements  of  a  party  in  his  own  interest 
are   improper,   clearly  an  opinion  based  thereon,  the  value   of 
which  depends  on  the  truth  of  the  statements,  must  for  the  same 
reason  be  rejected,  otherwise  a  party  would  have,  indirectly,  the 
benefit  of  his  self-serving  statements  which  the  law  will  not  allow 
him  directly.    Our  conclusion  is  that  when  it  developed  that  the 
opinions  of  these  physicians  were  based,  in  part,  upon  the  state- 
ments made  by  appellee,  the  court  should  have  stricken  out  such 
portions  of  the  evidence  of  these  physicians  as  were  not  based 
upon  their  own  personal  examination.     Appellee  suggests  that 
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this  point  was  not  saved  in  the  motion  for  a  new  trial.  One  of 
the  causes  set  up  in  the  motion  for  a  new  trial  is  that  the  court 
admitted,  over  the  objections  of  appellant,  improper,  incompe- 
tent, and  irrelevent  testimony  on  behalf  of  appellee. 

Appellee  insists  that  the  ruling  of  the  court  to  which  excep- 
tion was  taken  was  the  refusal  to  strike  out  the  objectionable 
testimony,  and  not  in  admitting  it  in  the  first  instance.  It  is  true 
that  the  objectionable  testimony  was  not  objected  to  in  the  first 
instance,  for  tlie  reason  that  its  objectionable  character  was  not 
disclosed  until  the  cross-examination,  when  appellant  immedi- 
ately moved  to  strike  it  out.  The  ruling  of  the  court  in  refusing 
to  strike  out  this  evidence  was,  in  effect,  a  holding  that  it  was 
competent.  In  our  opinion  the  grounds  set  out  in  the  motion  for 
a  new  trial  were  broad  enough  to  include  the  exception  preserved 
on  the  motion  to  strike  out. 

For  the  error  indicated  the  judgment  is  reversed,  and  the  cause 
remanded  to  the  circuit  court  of  Cook  county. 

Reversed  and  remanded. 


Smith  v.  Connecticut  Ry.  &  Lighting  Co. 

(Supreme  Court  of  Errors  of  Connecticut,  Oct.  22,  1907.) 

[67  Atl.    Rep.   888.] 

Street  Railroads — Collision  with  Vehicles — ^Last  Clear  Chance — 
Proximate  Cause.* — Although  a  person  in  a  buggy  does  not  exercise 
ordinary  care  in  attempting  to  cross  the  tracks  in  front  of  a  street 
car,  yet  if  the  motorman  in  charge  of  the  car  can  by  the  exercise  of 
due  care  stop  it,  and  avoid  the  accident,  after  the  person's  danger 
becomes  apparent,  his  failure  to  do  so  is  the  proximate  cause  of  the 
accident,  and  decedent's  negligence,  not  being  contributory,  is  not  a 
bar  to  a  recovery  for  his  death. 

Same — Reasonable  Rate  of  Speed  of  Cars.t — The  reasonableness  of 


*See  foot-notes  appended  to  Vicksburg,  etc,  Ry.  Co.  v.  Barmore 
(Miss.),  19  R.  R.  R.  144,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  144;  Bir- 
mingrham  Ry.,  etc.,  Co.  v.  Jones  (Ala.),  20  R.  R.  R.  568,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  568;  Louisville  Ry.  Co.  v.  Hoskins'  Adm'r 
(Ky.),  17  R.  R.  R.  484,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  484;  foot-notes 
appended  to  Black  v.  New  York,  etc.,  R.  Co.  (Mass.),  23  R.  R.  R. 
44,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  44;  foot-notes  appended  to  Hanson 
V.  Manchester  St.  Ry.  (N.  H.),  22  R.  R.  R.  675,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  675;  Reid  v,  Atlanta,  etc..  Ry.  Co.  (N.  Car.),  22  R.  R.  R. 
670,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  670;  foot-notes  appended  to  Chesa- 
peake &  O.  Ry.  Co.  V.  Farrow's  Adm'x  (Va.),  22  R.  R.  R.  360,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  360. 

■'"See  foot-notes  appended  to  Beier  v.  St.  Louis  Transit  Co.  (Mo.), 
22  R.  R.  R.  281,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  281. 
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a  car's  speed  is  measured  by  the  relation  of  the  speed  to  the  circum- 
stances under  which  it  is  maintained,  having  regard  to  the  view  and 
crowded  condition  of  the  thoroughfare. 

Same — Extent  of  Rights  in  Streets.^ — A  street  car  company  which 
operates  cars  over  a  highway  under  a  franchise  has  no  greater  rights 
therein  than  the  proprietor  of  any  other  vehicle,  except  that,  since 
the  cars  can  move  only  on  fixed  tracks,  those  who  also  travel  on  the 
tracks  must  make  reasonable   efforts   to  avoid  them. 

Appeal  from  Superior  Court,  Hartford  County;  Edwin  B. 
Gager,  Judge. 

Action  by  John  B.  Smith's  administratrix  against  the  Con- 
necticut Railway  &  Lighting  Company  for  her  decedent's  death. 
There  was  a  hearing  in  damages  after  a  default.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

Action  by  the  administratrix  of  the  estate  of  John  B.  Smith 
to  recover  damages  for  negligence  resulting  in  his  death,  brought 
to  the  superior  court  for  Hartford  county,  defaulted,  and  heard 
in  damages  before  Gager,  J.^  who  assessed  them  at  $4,000. 

WiUiam  B.  Board  man,  for  appellant. 

James  E.  Cooper,  John  H.  Kirkham,  and  Arthur  IV.  Upson, 
for  appellee. 

Baldwin,  C.  J.  The  plaintiff's  intestate  was  driving  an 
active,  long-gaited  farm  horse  in  a  light  wagon  on  a  city  street. 
There  was  a  trolley  track  on  it,  so  laid  that  at  a  point  some  litde 
distance  ahead  of  him  it  crossed  from  the  middle  to  the  right- 
hand  side  of  the  street.  It  was  necessary  that  he  should  cross 
the  track,  in  order  to  keep  on  the  proper  side  of  the  road,  which 
for  him  was  the  right-hand  side.  A  trolley  car  operated  by  the 
defendant  was  behind  him,  on  a  downgrade.  The  gong  was 
sounding  loud  and  clear.  The  power  was  shut  off,  and  the  motor- 
man  had  the  car  under  control  by  the  hand  brake.  It  w^as  run- 
ning at  a  speed  of  from  three  to  five  miles  an  hour.  The  de- 
cedent, when  200  or  300  feet  from  the  place  where  he  lost  his 
life,  looked  back  and  saw  the  car  approaching,  and  it  was  ap- 
parent to  him  that,  at  the  speed  at  which  it  was  going,  there  was 
plenty  of  time  for  him  to  cposs  the  track  in  front  of  it  in  safety. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see 
foot-notes  appended  to  Olney  v.  Omaha,  etc.,  St.  Ry.  Co.  (Xeb.),  23 
R.  R.  R.  300,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  foot-notes  appended 
to  ]\rcCarthy  v.  Consolidated  Ry.  Co.  (Conn.),  22  R.  R.  R.  685,  45 
Am.  &  Eng.  R.  Cas.,  \.  S..  685;  United  Rys.  &  Elec.  Co.  v.  Watkins 
(Md.).  22  R.  R.  R.  641.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  641;  foot- 
notes appended  to  Indianapolis,  T.  &  T.  Co.  v.  Kidd  (Ind.),  22  R.  R- 
R.  366.  45  Am.  &  Eng.  R.  Cas.,  X.  S.,  366;  Weinberger  v.  Xorth 
Jersey  St.  Ry.  Co.  (X.  J.),  22  R.  R.  R.  351,  45  Am.  &  Eng.  R.  Cas., 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        203 

Smith  V,  Connecticut  Ry.  dt  Lighting  Co 

It  must  have  then  been  apparent  to  any  one  on  board  the  car, 
who  was  on  the  lookout  that  the  decedent  was  likely  to  cross  the 
track  at  any  time.  The  horse  was  trotting.  Shortly  after  this, 
without  looking  again  for  the  car,  the  intestate  turned  across 
the  track  in  a  slanting  direction ;  the  horse  still  trotting,  but  more 
slowly.  When  it  became  apparent  from  the  car  that  he  was 
about  to  cross,  it  was  proceeding  at  the  rate  of  speed  before  men- 
tioned, and  was  from  20  to  25  feet  behind  the  rear  end  of  his 
wagon.  By  the  use  of  ordinary  care  the  motorman  could  have 
brought  it  to  a  stop  before  it  had  gone  15  feet  farther  and  before 
reaching  the  wagon.  He  was  inexperienced,  became  confused, 
and  negligently  and  unsKill fully  released  the  brake,  which  had 
been  partly  set,  so  that  the  car  moved  forward  more  rapidly  than 
before,  striking  the  hind  wheel  of  the  wagon,  and  throwing  the 
intestate  out,  in  a  manner  which  resulted  in  his  death. 

The  trial  court  found  that  when  the  intestate  started  to  cross 
the  track,  knowing  that  a  car  was  coming  a  short  distance  behind, 
and  w^ithout  then  looking  to  see  how  far  away  the  car  might  be, 
he  ran  into  a  position  of  danger  and  was  not  exercising  ordinary 
care»  and  that  the  motorman  did  not  exercise  ordinary  care  in 
attempting  to  stop  the  car  after  the  danger  to  the  intestate  became 
apparent ;  whereas,  had  such  care  been  exercised,  or  had  the  speed 
of  the  car  not  been  increased,  the  accident  would  not  have  hap- 
pened. These  conclusions  are  supported  by  the  facts  specially 
set  forth,  as  above  recited,  and  justified  the  award  of  substantial 
damages. 

Negligence  is  only  deemed  contributory  when  it  is  a  proximate 
cause  of  the  injury.  That  only  is  a  proximate  cause  of  an  event, 
juridically  considered,  which,  in  a  natural  sequence,  unbroken  by 
any  new  and  intervening  cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred.  It  must  be  an  efficient 
act  of  causation  separated  from  its  effect  by  no  other  act  of  cau- 
sation. If,  after  an  act  of  omission  constituting  negligence  on 
the  part  of  one  injured  at  a  railroad  crossing,  the  railroad  car 
or  cars  might  have  been  so  controlled,  by  the  exercise  of  reason- 
able care  and  prudence  on  the  part  of  those  in  charge  of  them,  as 
to  avoid  the  injury,  then  a  failure  to  exercise  such  care  and  pru- 
dence would  be  an  intervening  cause,  and  so  the  plaintiff's  negli- 
gence no  longer  a  proximate  cause,  and  therefore  not  a  bar  to 
his  recovery.  Grand  Trunk  Railway  Co.  v,  Ives,  144  U.  S.  408, 
429,  12  Sup.  Ct.  679,  Z6  L.  Ed.  485;  Parkinson  v.  Concord 
Street  Railway,  71  N.  H.  28,  51  Atl.  268;  Isbell  v.  New  York  & 
New  Haven  R.  R.  Co.,  27  Conn.  393,  404-413,  71  Am.  Dec.  78. 
The  act  of  the  intestate  was  a  careless  one,  but,  had  the  speed 
of  the  car  not  been  subsequently  increased,  there  would  have  been 
no  collision  between  the  two  vehicles.  This  increase  was  not 
intentional,  but  it  was  equally  deadly.  At  a  moment  when  it  was 
apparent  that  the  intestate  was  about  to  cross  the  tracks,  and 
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when  the  ear  could  have  readily  been  stopped,  it  was  allowed  by 
an  unskillful  act  of  the  motorman  to  shoot  ahead  with  accelerated 
velocity.  This  act  was  the  proximate  cause  of  the  intestate's 
death.  The  negligence  of  the  latter  was  not,  because,  after 
he  was  guilty  of  that  negligence,  there  arose  a  new  and  interven- 
ing cause  for  the  collision,  without  which  the  accident  would  not 
have  occurred. 

The  complaint  alleges  that  the  defendant  negligently  ran  the 
car  on  a  steep  downgrade  at  an  unreasonably  high  rate  of  speed 
and  not  under  proper  control.  It  is  contended  that  the  rate  of 
speed  proved  was  so  small  that  it  could  not  be  deemed  unreason- 
ably high.  The  reasonableness  of  the  speed  at  which  a  car  is 
run  is  to  be  measured  by  the  relation  of  that  speed  to  the  par- 
ticular circumstances  under  which  it  is  maintained.  A 
speed  of  twenty  miles  an  hour  might  not  be  unreason- 
able in  the  open  country,  where  the  view  is  unobstructed, 
and  there  are  no  travelers  in  sight.  A  speed  of  three  or  four 
miles  an  hour  might  be  unreasonable  in  a  crowded  street,  when 
other  vehicles  or  pedestrains  were  on  the  tracks  in  front  or  ob- 
viously on  the  point  of  crossing  them.  The  proprietor  of  a  street 
car  who  runs  it  over  a  highway  under  a  franchise  from  the  state 
has  no  greater  rights  as  to  the  manner  of  the  use  of  that  part  of 
the  highway  on  which  the  car  is  run  than  the  proprietor  of  any 
other  vehicle,  except,  that,  since,  it  can  move  only  on  fixed  tracks, 
it  is  incumbent  on  those  also  traveling  upon  them  to  make  rea- 
sonable efforts  to  keep  out  of  the  way  of  an  approaching  car. 
Laufer  v.  Bridgeport  Traction  Co.,  68  O^nn.  475,  489,  37  Atl. 
379,  37  L.  R.  A.  533.  The  immediate  cause  of  the  injury  to  the 
intestate  was  the  sudden  increase  of  the  speed  of  the  car,  due 
to  the  release  of  the  brake.  This  was  a  change  of  conditions 
which  he  had  no  reason  to  anticipate,  and  it  proceeded  from  a 
careless  act  of  a  servant  of  the  defendant  while  engaged  in  the 
duties  of  his  service. 

There  is  no  error.     The  other  Judges  concurred. 
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Sawyer  v,  Roanoke  R.  &  Lumber  Co. 

[58   S.   E.  Rep.  598.] 

Railroads — Injury  to  Person  on  Track — Negligence.* — A  company, 
operating  a  railroad  for  the  purpose  of  hauling  logs,  has  the  duty 
of  keeping  a  lookout  in  the  direction  its  train  is  going  for  the  pur- 
pose of  avoiding  injury  to  persons  on  the  track  apparently  uncon- 
scious, though  it  is  a  remote  place,  with  no  one  there,  or  likely  to  be 
there,  except  its  own  employees,  some  of  whom  are  engaged  in  cut- 
ting out  the  way,  and  some  in  laying  track. 

Same — Injury  Avoidable  Notwithstanding  Contributory  Negligence.* 
— -Even  if  one  was  negligent  in  going  on  the  track  of  a  k)gging  rail- 
road, yet  there  was  no  contributory  negligence  on  his  part;  he 
Having  been  struck  by  lightning  and  rendered  unconscious)  and  the 
train  which  ran  over  him  having  been  far  enough  away  and  going 
slow  enough  to  have  allowed  him  to  be  seen  and  train  to  be  stopped 
in  time  to  avoid  the  acddent,  had  a  lookout  been  kept. 

^Evidence — ^Admissions  in  Answer. — Plaintiff  may  put  in  evidence 
an  admission  in  the  answer,  it  being  an  admission  of  a  distinct  and 
Separate  fact  relevant  to  the  issue,  though  it  is  only  part  of  a  para- 
graph; the  rest  in  no  way  modifying  or  altering  the  fact. 

Appeal  from  Superior  Court,  Beaufort  County;  W.  R.  Allen, 
Judge. 

Action  by  J.  L.  Sawyer  against  the  Roanoke  Railroad  &  Lum- 
h>er  Company  for  personal  injury  alleged  to  have  been  caused  by 
defendant's  negligence.  Judgment  for  plaintiff.  Defendant  ap- 
p)eals.     Affirmed. 

See  55  S.  E.  84. 

There  was  evidence  tending  to  show:     That  in  May   1904, 
■jz)laintiff  was  run  over  and  seriously  injured  by  a  logging  train 
cof  defendant  company,  while  he  was  in  the  employment  of  the 
o  lefendant  and  engaged  in  cutting  out  its  right  of  way.    That  de- 
fendant had  constructed  a  railroad  track  of  iron  rails  from  Slat- 
^rsville,  a  station  on  the  Norfolk  &  Southern,  to  a  tract  of  timber 
mbout  five  miles  out,  and  at  the  time  of  the  injury  was  engaged 
"^  operating  a  logging  train,  by  which  the  logs,  as  they  were  cut 
^nd  loaded,  were  hauled  over  the  spur  track  to  Slatersville,  and 
whence  over  the  line  of  the  Norfolk  &  Southern  to  Plymouth,  where 

*For  the  authorities  in  this  series  on  the  subject  of  logging  rail- 

/^^^s    see  foot-notes  appended  to  Arkadelphia  Lumber  Co.  v.  Smith 

'     ^^-J^),  24  R.    R-   R  514,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  514;  Conine 

/'     O/ympia   Logging  Co.  (Wash.),  22  R.  R.  R.  568,  45  .^m.  &  Eng. 

«r^      r/*;     N    S.,   568;  Hemphill  v.  Buck  Creek  Lumber  Co.   (X.  Car.), 

n      R    R     R    411.   43  Am.  &  Eng.  R.  Cas.,  X.  S.,  411;  Wiest  v.  Coal 

*=PJt  R.   Co.    (Wash.),  20  R.  R.  R.  398,  43  Am.  &  Eng.  R.  Cas.,  X\ 
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defendant's  mill  was  situated.     That  the  plaintiff  was  with  a 
gang  of  hands  engaged  in  cutting  out  a  right  of  way  through  this 
timber,  and  as  this  was  done  another  gang  would  lay  the  track, 
when  the  train — consisting  on  this  day  of  a  locomotive  and  sev- 
eral logging  cars — would  be  moved  backwards  down  the  track, 
and  the  timber  logs  that  had  been  cut  from  and  on  either  side 
of  the  track  were  loaded  onto  the  train.    That  this  loading  was 
done  chiefly  by  a  skidder,  a  machine  which  was  placed  on  the 
rear  car,  being  in  front  as  the  train  was  moving — a  large  machine 
consisting  of  an  engine,  cable,  etc.,  which  was  inclosed  in  a  build- 
ing or  large  box  several  feet  wider  than  the  car  on  which  it  was 
placed,  and  8  or  10  feet  high.    This  box,  inclosing  and  protecting 
the  machinery,  had  a  door  and. perhaps  a  window  at  the  rear, 
from  which  those  who  were  engaged  in  operating  the  skidder 
could,  when  required,  look  down  the*track,  and  there  was  a  door 
and  step§  for  entrance  at  the  front  of  the  skidder.    That  several 
hands  were  required  to  operate  the  skidder  when  the  loading  was 
being  done,  and  some  were  on  the  car  at  the  time  of  the  injury. 
That  when  the  track  was  laid  the  engine  would  back  the  train 
along  the  same,  and  the  skidder  would  draw  in  and  load  the  logs 
from  either  side  of  the  track  onto  the  logging  cars.     That  some 
of  the  hands  were  engaged  in  the  woods,  some  cutting  the  right 
of  way,  some  were  engaged  with  another  machine  at  the  end  of 
the  track,  and  plaintiff  himself,  with  one  Billie  Boyd,  was  en- 
gaged in  grinding  plaintiff's  ax  some   10  or   12  feet  from  the 
track,  when  a  thunder  and  rain  storm  came  up,  and  plaintiff  and 
Boyd  started  along  the  track  toward  the  skidder,  with  the  inten- 
tion of  going  into  the  same  for  shelter.    The  train  and  the  skidder 
on  the  front  car  was  at  this  time  being  backed  down  the  track 
toward  plaintiff  at  the  rate  of  about  2  miles  an  hour,  and  could 
have  been  stopped  within  a  distance  of  15  feet.    That  as  plaintiff 
and  Billie  Boyd  were  so  moving  down  the  track  to  take  protec- 
tion in  the  skidder  they  were  struck  by  a  bolt  of  lightning ;  Boyd 
being  instantly  killed  and  plaintiff  knocked  down  and  rendered 
unconscious,  remaining  so  until  he  was  run  over  by  the  train. 
The  place  where  the  plaintiff  fell  and  remained  upon  the  track 
was  75  yards  ahead  of  the  moving  train,  on  a  straight  track,  and 
in  view  of  the  hands  and  employees  in  the  train,  if  any  had  been 
looking.     Three  issues  were  submitted:     (1)    As  to  defendant's 
negligence;  (2)  contributory  negligence  on  part  of  plaintiff;  (3) 
damages.     Under  the  charge  of  the  court  there  was  verdict  for 
the  plaintiff.     Upon  judgment  thereon,  defendant  excepted  and 
appealed. 

Sm<jU  &  MacLea,  for  appellant. 

Bragaiv  &  Harding,  Nicholsoth  &  Daniel,  and  IVard  &  Grinics, 
for  appellee. 

Hoke,  J.  (after  stating  the  case  as  above).    The  judge  below 
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imposed  upon  the  defendant  the  duty  of  keeping  an  outlook  along 
the  track  in  the  direction  in  which  the  train  was  moving,  and  in 
this  connection  charged  the  jury  that,  if  they  found  the  facts  to 
be  that  the  defendant  company  was  operating  a  railroad  for  the 
purpose  of  hauling  logs,  and  operating  an  engine  and  cars,  the 
law  imposed  upon  it  the  duty  to  keep  a  lookout  for  the  purpose 
of  avoiding  injury  to  persons  on  the  track  apparently  uncon- 
scious, and  if  it  failed  in  this  duty  it  was  negligent,  and  if  such 
failure  was  the  real  and  proximate  cause  of  the  plaintiff's  injury 
they  w'ould  answer  the  first  issue  "Yes,"  etc. 

It  is  urged  for  error  that,  on  account  of  the  remote  placing 
of  this  occurrence,  with  no  one  ahead  along  the  track,  or  likely 
to  be  there,  except  its  own  employees,  whom  they  had  every  reason 
to  believe  were  there  alive  and  in  health  and  in  proper  possession 
of  their  faculties,  the 'judge  should  have  charged  the  jury  that 
upon  the  entire  testimony,    if  believed,  there  was  no  negligence 
shown  on  the  part  of  the  company,  and  the  jury  should  answer 
the  first  issue  *'No."     But  we  are  of  opinion,  and  do  hold,  that 
the  charge  of  the  court  correctly  expresses  the  law  applicable  to 
the  case,  and  that  this  assignment  of  error  cannot  be  sustained. 
These  logging  roads,  in  various  instances,  and  in  different  deci- 
sions, have  been  described  and  treated  as  railroads,  and  held  to 
the  same  measure  of  responsibility  and  the  same  standard  of 
dutv.     Hemphill  v.  Lumber  Company,  141  N.  C.  487,  54  S.  E. 
420:  Simpson  v.  Lumber  Co..   133  N.   C.  96,  45   S.   E.  469; 
Craft   V,   Lumber   Co.,    132   N.   C.    156,   43    S.    E.  597.     And 
it  is  well  established  that  the  employees  of  a  railroad  company 
engaged  in  operating  its  trains  are  required  to  keep  a  careful  and 
continuous  outlook  along  the  track,  and  the  company  is  respon- 
sible for  injuries  resulting  as  the  proximate  consequence  of  their 
negligence  in  the  performance  of  this  duty.    Bullock's  Case,  105 
N.  C.  180,  10  S.  E.  988;  Dean's  Case,  107  N.  C.  686,  12  S.  E.  77, 
22  Am.  St.  Rep.  902:  Pickett's  Case,  117  N.  C.  616,  23  S.  E.  624, 
30  L.  R.  A.  257,  53  Am.  St.  Rep.  611.     This  particular  duty 
arises,  not  so  much  from  the  fact  that  railroad  companies  are 
common  carriers,  or  quasi  public  corporations,  as  from  the  high 
degree  of  care  imposed  upon  them  on  account  of  the  dangerous 
agencies  and  implements  employed  and  the  great  probability  that 
serious,  and  in  many  instances  fatal,  injuries  are  almost  certain 
to  result  in  case  of  collision.    As  said  by  Burwell,  J.,  in  Haynes 
V.  Gas  Company,  19  S.  E.  346,  114  N.  C.  211,  26  L.  R.  A.  810, 
41  Am.  St.  Rep.  786:     "The  utmost  degree  of  care,  so  far  as 
skill  and  human  foresigfht  can  go,  is  required,  for  the  reason  that 
a  neglect  of  duty  is  likely  to  result  in  great  bodily  harm,  and 
sometimes  death,  to  those  who  are  compelled  to  use  that  means 
of  conveyance."     And  quoting  from  Ray  on  Negligence,  p.  53 : 
"As  a  result  of  the  least  negligence  may  be  of  so  fatal  a  nature, 
the  duty  of  vigilance  on  the  part  of  the  carrier  requires  the  ex- 
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ercise  of  that  amount  of  care  and  skill  in  order  to  prevent  ac- 
cidents." These  reasons  apply  with  equal  force  to  logging  roads, 
when  their  trains  are  operated  by  steam  or  other  mechanical 
power,  and  are  of  such  exigent  nature  as  to  impose  this  require- 
ment of  keeping  an  outlook  as  an  arbitrary  duty,  whether  in  re- 
mote or  more  populous  localities.  Certainly,  on  the  facts  dis- 
closed by  this  testimony,  there  should  be  no  relaxation  of  the  rule. 
Some  of  the  employees  were  ahead  engaged  in  cutting  out  the 
way,  others  in  laying  down  the  track,  and  yet  others  were  at  work 
at  the  end  of  the  track  with  another  machine  of  the  same  kind. 
They  engaged  in  rough  work,  and  not  unlikely  to  be  in  and  upon 
the  track  at  different  places,  and  at  times  in  different  ways  to  be 
down  and  helpless  upon  it ;  and  it  was  a  negligent  act  to  back  a 
train  in  their  direction  without  keeping  an  outlook.  The  duty  is 
imposed  because  some  injury,  and  serious  injury,  was  likely  to 
follow  from  its  neglect,  and  when  such  injury  does  follow  it  is 
no  answer  that  the  injured  party  was  down  and  helpless  from 
some  unusual  or  unexpected  cause.  Drum  %\  Miller.  135  N. 
C.  204,  47  S.  E.  421,  65  L.  R.  A.  890,  102  Am.  St.  Rep.  528; 
Hudson  V.  Railway.  142  N.  C.  198,  55  S.  E.  103;  Home  v. 
Power  Co.,  144  N.  C.  375,  57  S.  E.  19.  As  stated  in  Hudson  v. 
Railway,  55  S.  E.  105,  142  N.  C.  198,  the  correct  doctrine  is  as 
follows :  "In  order  that  a  party  may  be  liable  for  negligence,  it 
is  not  necessary  that  he  could  have  contemplated,  or  even  been 
able  to  anticipate,  the  particular  consequences  which  ensued,  or 
the  precise  injuries  sustained  by  the  plaintiff.  It  is  sufficient  if 
by  the  exercise  of  reasonable  care  the  defendant  might  have  fore- 
seen that  some  injury  would  result  from  his  act' or  omission,  or 
that  consequences  of  a  generally  injurious  nature  might  have 
been  expected." 

Defendant  further  contends  that  on  the  entire  evidence  tiie 
plaintiff  was  guilty  of  contributory  negligence,  and  objects  to 
the  following  part  of  the  charge  on  that  question :  "If  you  find 
from  the  evidence  that  defendant  was  backing  its  train  down  its 
track,  that  the  plaintiff  fell  on  the  track  in  an  apparently  un- 
consious  condition,  that  when  he  so  fell  he  was  far  enough  from 
the  train  for  it  to  have  been  stopped  in  time  to  have  avoided 
the  injury,  that  the  defendant  failed  to  keep  a  lookout,  and  that 
if  a  lookout  had  been  kept  the  defendant,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  that  plaintiff  was  on  the  track, 
in  an  apparently  unconscious  condition,  in  time  to  stop  its  train 
and  avoid  the  injury,  then  the  plaintiff's  negligence,  if  any 
would  not  be  contributory;  and  if  you  so  find  you  will  answer 
the  second  issue  'No.'  "  We  think  this  position  is  also  correct, 
and  clearly  states  the  law  applicable  to  the  issue.  A  negligent 
act  of  the  plaintiff  does  not  become  contributory  unless  the  prox- 
imate cause  of  the  injury,  and  although  the  plaintiff  in  going  on 
the  track  may  have  been  negligent,  when  he  was  struck  down 
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and  rendered  unconscious  by  a  bolt  of  lightning  his  conduct  as 
to  what  transpired  after  that  time  was  no  longer  a  factor  in  the 
occurrence;  and,  as  all  the  negligence  imputed  to  defendant  on 
the  first  issue  arose  after  plaintiff  was  down  and  helpless,  the 
responsibility  of  defendant  attached  because  it  negligently  failed 
to  avail  itself  of  the  last  clear  chance  to  avoid  the  injury,  its 
negligence  became  the  sole  proximate  cause  of  the  injury,  and 
the  act  of  the  plaintiff  in  going  on  the  track,  even  though  neg- 
ligent in  the  first  instance,  became  only  the  remote,  and  not  the 
proximate  or  concurrent,  cause.  This  responsibility  of  a  defend- 
ant by  reason  of  a  negligent  failure  to  avail  itself  of  the  last  clear 
chance  to  avoid  an  injury  is  sometimes  submitted  to  a  jury  un- 
der a  separate  issue,  and,  while  it  is  sometimes  desirable,  it  is 
not  always  necessary,  so  to  present  it,  and  the  trial  judge  in  his 
discretion,  as  he  did  in  this  instance,  may  submit  the  proposition 
and  have  same  determined  by  his  charge  on  the  issue  as  to  con- 
tributory negligence.  The  same  course  was  pursued  by  the  judge 
and  approved  on  appeal  in  Pickett's  Case,  117  N.  C.  616,  23  S. 
E.  264,  30  L.  R.  A.  257,  53  Am.  St.  Rep.  611.  The  defendant 
in  the  present  case  has  been  fixed  with  responsibility  because  of 
its  negligent  failure  to  avail  itself  of  the  last  chance  to  avoid 
injury,  and  for  that  alone,  and  the  judge  below  properly  told 
the  jury  in  effect  that,  if  this  were  true,  the  act  of  the  plaintiff 
in  going  on  the  track  in  the  first  instance,  even  if  negligent,  would 
not  bar  a  recovery,  because  only  the  remote  cause  of  the  injury, 
and  therefore  not  contributory. 

The  court  below  also  correctly  ruled  that  plaintiff  could  put  in, 
as  an  admission  on  the  part  of  the  defendant,  a  section  of  the 
answer,  as  follows:  "And  said  machine  ran  upon  plaintiff,  in- 
juring his  arm  so  that  same  had  to  be  amputated.'*  This  is  an 
admission  of  a  distinct  and  separate  fact  relevant  to  the  inquiry, 
and,  though  it  was  only  a  part  of  an  entire  paragraph,  plaintiff 
was  not  required  to  put  in  qualifying  or  explanatory  matter  in- 
serted by  way  of  defense,  and  which  in  no  way  modified  or  al- 
tered the  fact.  Hedrick  v.  Railroad,  136  N.  C.  510,  48  S.  E. 
830;  Lewis  v.  Railroad,  132  N.  C.  382,  43  S.  E.  919. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error. 

27  R  R  K— 14 
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Davis  v,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  3,  1907.) 

[67   AtL   Rep.   777.] 

Negligence — What  Constitutes.* — A  railroad  company  is  not  negli- 
gent in  removing  bags  of  phosphate  from  a  station,  in  the  course  of 
affairs,  and  piling  them  on  its  own  premises  abutting  on  a  public 
highway,  and  covering  them  with  tin,  the  glare  of  which  from  the 
sunlight  frightens  a  horse  and  injures  the  person  driving  it. 

Mestrezat,  J.,  dissenting. 

Appeal  from  Cgurt  of  Common  Pleas,  Chester  County. 

Action  by  Charles  W.  Davis  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fells,  ^Mestrezat,  Pot- 
ter, and  Elkin,  JJ. 

John  J.  Pinkcrton,  for  appellant. 
A.  M.  Holding,  for  appellee. 

Elkin,  J.  In  the  consideration  of  this  case  it  must  not  be 
overlooked  that  no  question  involving  the  duties  or  liabilities  of 
a  common  carrier  arises.  The  appellant  must  be  treated  as  an 
individual  owner  of  land,  subject  to  no  higher  degree  of  care, 
nor  liable  in  any  other  manner  than  a  private  owner  of  real  es- 
tate abutting  on  the  public  highway.  The  rule  established  in 
this  case  will  apply  generally  to  the  owners  of  real  estate 
throughout  the  commonwealth. 

The  appellant  was  rebuilding  its  freight-warehouse  at  a  cer- 
tain station  along  its  lines.  To  enable  it  to  proceed  with  this 
work  it  became  necessary  to  temporarily  remove  the  goods  and 
merchandise  deposited  in  the  freight  station  from  the  inside  of 
the  building.  On  the  evening  of  December  1,  1905,  five  bags 
of  phosphate  were  taken  from  the  inside  of  the  warehouse  and 
temporarily  placed  outside  on  the  prernises  of  the  defendant  com- 
pany. Three  of  the  sacks  were  placed  upon  the  ground,  the 
remaining  two  on  top  of  them,  and  as  a  protection  against  the 
rain  and  weather  the  five  sacks  thus  placed  were  covered  with 
a  piece  of  old  tin  roofing,  painted  side  down  and  bright  side  up. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties 
and  litibilities  of  railroad  companies  with  respect  to  frightening  teams 
and  saddle  horses,  see  foot-notes  appended  to  Everett  v.  Great  North- 
ern Ry.  Co.  (Minn.),  23  R.  R.  R.  259,  46  Am.  &  Eng.  R.  Gas.,  N.  S., 
259;  foot-notes  appended  to  Baltimore,  etc.,  R.  Co.  x*.  Slaughter 
(Ind.),  22  R.  R.  R.  333,  45  Am.  &  Eng.  R.  Gas.,  X.  S.,  333. 
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It  became  necessary  to  remove  the  sacks  of  phosphate  from  the 
inside  of  the  station,  because  the  old  building  was  being  torn 
down  while  the  new  warehouse  was  in  course  of  construction. 
The  sacks  of  phosphate  were  deposited  upon  the  premises  of  the 
defendant  company  25  feet  distant  from  the  middle  of  the  public 
highway  and  7^^  feet. from  the  side  of  the  road.  On  the  follow- 
ing morning,  about  sunrise,  the  appellee  was  driving  along  the 
public  highway,  and  when  at  a  point  about  50  feet  away  from 
the  place  where  the  phosphate  was  piled  up  his  horse  shied,  made 
a  sudden  plunge  to  the  side  of  the  road,  where  the  wheels  of 
his  wagon  struck  some  flagstones  crossing  the  ditch,  the  single- 
tree broke,  he  was  thrown  out,  and  sustained  the  injuries  for 
which  damages  are  claimed  in  this  action.  The  negligence 
charged  in  the  statement  of  claim  was  that  the  defendant  had 
so  negligently  and  carelessly  placed  the  bags  of  phosphate,  cov- 
ered with  the  tin  roofing,  near  the  public  highway,  as  to  frighten 
ordinarily  gentle  and  well-trained  horses.  The  case  was  tried 
in  the  court  below,  and  is  argued  here,  on  the  theory  that  the 
negligence  consisted  in  covering  the  bags  of  phosphate  with 
tin  roofing  bright  side  up,  so  that  the  horse  took  fright  at  the 
glare  or  reflection  of  the  rays  of  the  sun  across  the  highway, 
thus  causing  the  injuries  about  which  complaint  is  made. 

The  burden  is  on  the  plaintiff  in  every  such  case  tof  affirma- 
tively prove  the  negligent  acts  complained  of.  In  this  case  the 
only  evidence  oflfered  on  the  question  of  negligence  was  that 
which  established  the  facts  hereinbefore  recited.  Are  these  facts 
sufficient  to  convict  the  appellant  of  negligence?  What  act  was 
done  in  this  case  to  justify  a  finding  that  ordinary  care  had  not 
been  exercised  under  the  circumstances  ?  Appellant  was  the  cus- 
todian of  the  phosphate  and  owner  of  the  tin  roofing.  It  cer- 
tainly cannot  be  seriously  contended  that  the  defendant  company 
did  not  have  the  right  to  carry  the  bags  of  phosphate  from  the 
inside  of  the  building  and  deposit  them  temporarily  on  its  own 
premises  on  the  outside,  or  that  for  the  purpose  of  protecting  them 
from  the  rain  it  could  not  cover  them  with  the  tin  roofing.  Nor 
do  we  think  that  the  glare  of  sunlight  theory,  on  which  appellee 
relies  to  sustain  this  action,  is  sound  in  principle.  It  burdens  an 
owner  of  real  estate  with  too  high  a  degree  of  care,  and  is  not 
sustained  by  either  reason  or  authority.  Such  a  rule  would  make 
it  the  duty  of  appellant  in  this  case,  and  an  owner  of  real  estate 
in  every  case,  to  anticipate  that  during  the  time  the  particular 
thing  made  of  tin  was  placed  on  its  or  his  own  premises  a  horse 
might  be  driven  along  the  public  road  while  the  sun  was  shining, 
and  that  the  rays  of  sunlight  might  strike  the  tin  object  at  such 
an  angle  as  to  reflect  their  light  across  the  highway  in  a  manner 
calculated  to  frighten  horses.  Such  a  degree  of  care  is  not  re- 
quired, even  as  between  master  and  servant ;  much  less  between 
parties  where  no  such  relation  exists.    It  will  not  do  to  say  that 
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a  tinsmith  may  not  exhibit  his  wares  on  his  own  premises;  or  a 
blacksmith  may  not  store  farm  utensils,  machinery,  or  other 
things  brought  to  him  for  repair,  around  his  forge;  or  that  a 
merchant  may  not  display  his  goods  on  his  own  property;  or 
that  a  farmer  may  not  pile  sacks  of  fertilizer  or  grain  in  his  own 
fields,  and  if  need  be,  cover  them  with  a  tin  roof,  without  being 
mulcted  in  damages  because  a  horse,  well  broken  or  otherwise, 
happens  to  shy  at  them  while  being  driven  on  the  highway 
nearby.  These  are  the  ordinary  risks  in  everyday  life,  which 
must  be  assumed  by  the  individual  who  drives  his  horse  on  the 
public  road.  If  the  horse  shies  at  objects,  not  extraordinary  and 
frightful  in  construction  or  operation,  placed  on  the  premises  in 
the  usual  course  of  business  of  the  abutting  property  owner,  and 
injuries  result  to  a  traveler  on  the  highway,  they  are  damnum 
absque;  injuria. 

It  seems  to  be  conceded  by  the  learned  counsel  for  appellee  that 
the  only  ground  upon  which  a  recovery  can  be  sustained  in  this 
case  is  that  appellant  failed  to  exercise  ordinary  care,  because 
the  tin  roofing  was  placed  on  the  sacks  bright  side  up.  Our 
cases  would  be  examined  in  vain  for  authority  to  support  this 
position.  We  cannot  believe  there  is  authority  in  any  jurisdic- 
tion for  holding  a  person  guilty  of  negligence  and  liable  in  dam- 
ages because  he  placed  on  his  own  premises  a  piece  of  tin  roofing 
down  side  up,  instead  of  down  side  down.  Suppose  both  sides 
of  the  tin  roofing  were  bright,  neither  side  painted ;  could  it  then 
be  said  to  be  negligence  because  it  was  used  as  a  covering  for 
the  bags?  Certainly  not.  The  appellant  owed  the  appellee  no 
duty,  except  that  as  an  abutting  property  owner  it  could  not  so 
recklessly,  or  wantonly,  or  negligently  make  use  of  its  property 
as  to  interfere  with  his  rights  on  the  highway.  Every  case  of 
this  character  is  based  on  the  theory  that  the  defendant  has  been 
negligent  in  the  performance  of  a  duty  owed  the  complaining 
party.  If  no  duty  is  owed,  there  can  be  no  negligence  in  failing 
to  perform  it;  or,  if  the  alleged  duty  sets  up  a  higher  standard 
of  care  than  the  law  requires,  failure  to  observe  it  will  not  make 
the  party  so  failing  answerable  in  damages.  A  farmer  preparing 
his  fields  for  the  sowing  certainly  has  the  right  to  pile  a  few 
sacks  of  grain  in  the  fence  corner  without  being  liable  for  dam- 
ages because  a  horse  driven  along  the  highway  shies  at  them. 
The  principle  is  very  well  stated  by  Mr.  Justice  Green  in  Piolett 
V.  Simmers,  106  Pa.  95,  51  Am.  Rep.  496,  wherein  it  was  said: 
*'If  a  farmer  may  not  have  a  barrel  of  cider,  a  bag  of  potatoes, 
a  horse  power,  a  wheelbarrow,  or  a  wagon  standing  on  his  own 
premises  by  the  side  of  a  highway,  except  at  the  risk  of  having 
his  estate  swept  away  in  an  action  for  damages  occasioned  by 
the  fright  of  an  unruly  horse,  the  vocation  of  agriculture  will 
become  perilous  indeed."  The  principle  is  freely  conceded  that 
every  person  must  so  use  his  own  property  as  not  to  injure  others. 
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and  if  he  in  a  reckless,  wanton,  and  willfully  negligent  manner 
makes  such  use  of  his  property  as  to  injure  others  he  may  be  held 
liable  in  damages.  It  is  equally  true,  however,  that  an  owner  of 
real  estate  has  the  right  to  use  his  property  for  every  lawful 
purpose  for  which  he  may  desire  to  use  it,  and  is  only  required 
to  exercise  ordinary  care  in  that  use,  in  order  to  relieve  him 
from  liability  for  damages  on  account  of  injuries  incidentally 
resulting  to  a  traveler  on  the  highway. 
Judgment  reversed,  and  is  here  entered  for  defendant. 

ilESTREZAT,  J.,  dissents. 


Wolf  v.  City  Ry.  Co. 

(Supreme   Court  of  Oregon,  Aug.  20,  1907.) 

[91  Pac.   Rep.   460.] 

Trial — ^Withdra'wal  of  Testimony. — Where  the  undisputed  circum- 
stances show  the  testimony  of  a  witness  cannot  by  any  possibility 
be  true,  it  is  the  duty  of  the  court  to  withdraw  such  testimony  from 
the  jury. 

Street  Railroads — Injury  to  Persons  on  Track — ^Actions — Evidence 
— Sufficiency. — In  an  action  for  the  death  of  plaintiffs  intestate, 
caused  by  his  being  struck  by  a  street  car,  evidence  examined,  and 
that  of  a  certain  witness  for  plaintiff  held  not  so  opposed  to  all 
reasonable  probabilities  as  to  require  its  exclusion,  as  a  matter  of 
law,  from  the  jury. 

Same — Contributory  Negligence  of  Person  Injured.* — A  person 
about  to  cross  a  street  at  a  crossing  is  not  bound  to  wait  because 

♦See    Heying   v.    United    Rys.    &    Elec.    Co.    (Md.),    22    R.    R.    R. 
673,  45    Am.    &    Eng.    R.    Cas.,    N.    S.,    673    (one    who,    on    arriving 
at  intersection    of    streets,    looks,    but    seeing   no    car,    proceeds    to 
cross     track;     but,     before     crossing,     looks     again,     and     though 
seeing    car    commg,    tries    unsuccessfully    to    cross    before    it    ar- 
rives, is   guilty    of    contributory   negligence);    Indianapolis    Trac.    & 
Term.  Co.  v.  Kidd  (Ind.),  22  R.  R.  R.  366,  45  Am.  &  Eng.  R.  Cas., 
X-  S.,  366  (pedestrian  was  not  bound  to  assume  that  she  would  be 
run  into  by  car  approaching  from  rear  at  excessive  speed,  in  broad 
daylight,  on  straight  track  without  warning);  McCarthy  v.   Consoli- 
dated Ry.  Co.  (Conn.),  22  R.  R.  R.  685,  45  Am.  &  Eng.  R.  Cas.,  N. 
S.,  685  (right  to  attempt  to  drive  across  track  in  face  of  approaching 
car);  Hornstein  v,  Rhode  Island  Co.  (R.  I.),  14  R.  R.  R.  401,  37  Am. 
&  Eng,  R.  Cas.,  N.  S.,  401  (pedestrian  struck  by  car,  which  he  had 
seen  before  he  attempted  to  cross  track) ;  Chauvin  v.  Detroit  United 
Ry.  (Mich.),  11   R.   R.   R.  795,  34  Am.   &  Eng.   R.   Cas.,   N.   S.,  795 
(question  for  jucy  where  driver  failed  to  look  a  second  time,  after 
seeing  cars  approaching  from  both   directions   from   a  considerable 
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a  car  is  in  sight;  but  if  the  car  is  at  such  a  distance  that  he  has  time 
to  cross,  if  it  is  run  at  the  usual  speed,  it  is  not  negligence,  as  a 
matter  of  law,  to  attempt  to  do  so. 

Same — Question  for  Jury.f — Whether  a  speed  of  26  or  29  miles  an 
hour  by  a  street  car  at  a  much-used  crossing  is  reasonable  is  for 
the  jury. 

Same — Care  Required  in  Operation-t — It  is  the  duty  of  a  street 
railway  company,  in  operating  its  cars  at  street  crossings,  to  use 
ordinary  care  to  avoid  injury,  regardless  of  whether  the  rate  of 
speed  has  been  limited  by  statute  or  ordinance,  or  not. 

Same — Evidence — Sufficiency. — That  at  the  time  a  pedestrian  was 
struck  by  a  street  car  there  w^ere  seven  persons  at  or  near  the  cross- 
ing authorized  a  finding  that  the  street  was  much  used. 

Same. — Principles  of  law  governing  the  management  of  trains  pro- 
pelled by  steam  power  and  those  propelled  by  electricity  are  not 
identical. 

Appeal — Excessive  Verdict — Question  of  Fact. — The  refusal  to  set 
aside  a  verdict  as  excessive  cannot  be  reviewed  on  appeal;  the  ques- 
tion being  one  of  fact,  and  not  of  law. 
% 

distance);  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher  (Kan.),  11 
R.  R.  R.  750,  34  Am.  &  Eng.  R,  Cas.,  N.  S.,  750  (right  to  cross  in 
front  of  approaching  electric  car);  Wolf  v.  City  &  Suburban  Ry. 
Co.  (Ore.),  18  R.  R.  R.  201,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  201  (one  who 
in  broad  daylight  stops  beside  a  street  car  track  till  the  car  ap- 
proaching at  an  unlawful  speed  is  within  ten  feet  of  him,  when  he 
attempts  to  cross  in  front  of  it,  is  guilty  of  contributory  negligence, 
as  matter  of  law,  barring  recovery  for  his  injury) ;  Portsmouth  St. 
R.  Co.  V.  Reed's  Adm'r  (Va.),  13  R.  R.  R.  65,  36  Am.  &  Eng.  R. 
Cas.,  X.  S.,  65  (in  stepping  in  front  of  moving  street  car  when  it 
was  too  close  for  collision  to  be  avoided  by  utmost  care  on  part  of 
those  in  charge  of  car,  prevented  a  recovery) ;  Schwanewede  v.  North 
Hudson  County  R.  Co.  (N.  J.),  4  R.  R.  R.  191,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  191  (if  it  appears  that  motorman  is  not  going  to  respect 
your  right  to  cross  street  first,  you  must  wait  or  you  are  guilty  of 
contributory  negligence) ;  Goldmann  v.  Milwaukee  Elec.  Ry.  &  L. 
Co.  (Wis.),  14  R.  R.  R.  582,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  582  (driv- 
ing over  tracks  after  seeing  approaching  car,  without  looking  again 
until  too  late);  Omaha  St.  Ry.  Co.  v.  Mathiesen  (Xeb.),  18  R.  R.  R. 
509,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  509  (attempting  to  drive  across 
tracks  in  front  of  approaching  street  car);  Roenfeldt  v.  St.  Louis  & 
S.  Ry.  Co.  (Mo.),  13  12  R.  R.  R.  470,  36  Am.  &  Eng.  R.  Cas.,  \.  S.. 
470;  West  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  12  R.  R.  R.  655.  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  655;  Bunyan  v.  Citizens'  Ry.  Co.  (Mo.), 
1  Am.  &  Eng.  R.  Cas.,  N.  S.,  246  (indifference  to  approaching  car 
of  party  injured);  O'Connell  v.  St.  Paul  City  Ry.  Co.  (Minn.). 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  60  (attempt  to  cross  in  front  of  mov- 
ing street  car);  McDivitt  v.  Des  Moines  St.  R.  Co.  (Iowa),  6  Am. 
&  Eng.  R.  Cas.,  N.  S.,  106;  Blaney  v.  Electric  Traction  Co.  (Pa.),  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  560. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  regulate  the  speed  of 
cars  to  avoid  collisions  with  other  users  of  streets,  see  foot-notes 
appended  to  Bcier  v.  St.  Ldtiis  Transit  Co.  (Mo.),  22  R.  R.  R.  281, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  281. 
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Appeal  from  Circuit  Court,  Multnomah  County;  Alfred  F. 
Sears,  Jr.,  Judge. 

Action  by  Mollie  Wolf,  administratrix  of  the  estate  of  Isaac 
Wolf,  deceased,  against  the  City  &  Suburban  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

W,  P.  Lord  and  E.  B,  Seabrook,  for  appellant. 
A.  Bernstein  and  D.  S,  Cohen^  for  respondent. 

MooRE,  J.  This  is  an  action  by  Mollie  Wolf  as  administra- 
trix of  the  estate  of  her  husband,  Isaac  Wolf,  deceased,  against 
the  City  &  Suburban  Railway  Company,  a  corporation,  to  recover 
damages  resulting  from  his  death,  which  was  caused  by  his  being 
struck  by  one  of  the  defendant's  cars,  August  26,  1902,  in  the 
city  of  Portland.  The  negligence  alleged  as  a  basis  for  the  re- 
covery is  that  the  car  causing  the  injury  was  being  run  down  a 
sleep  incline  on  First  street,  from  Montgomery  to  Mill  street,  at 
a  reckless,  dangerous,  and  excessive  rate  of  speed,  and  without 
any  warning  being  given  of  its  approach  to  the  crossing  at  Mill 
street,  by  reason  of  which  carelessness,  and  without  any  fault 
on  his  part,  Wolf  sustained  the  injury,  at  the  intersection  of 
First  and  Mill  streets,  a  public  crossing,  which  resulted  in  his 
death.  The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  avers  that  at  the  time  of  the  accident  the  defendant's 
agents  and  servants  were  exercising  due  care  and  caution  in  con- 
ducting and  managing  the  car,  and  that  the  hurt  complained  of 
was  caused  by  the  contributory  negligence  of  plaintiff's  intestate. 
The  reply  put  in  issue  the  allegations  of  new  matter  in  the  an- 
swer, and,  the  cause  being  tried,  judgment  was  rendered  against 
the  defendant  for  the  sum  of  $6,000,  and  it  appeals,  assigning 
as  error,  inter  alia,  the  action  of  the  court  in  refusing  to  grant 
a  judgment  of  nonsuit  at  the  conclusion  of  plaintiff's  case,  and 
in  denying  a  request  to  direct  the  jury  to  return  a  verdict  for 
the  defendant  when  all  the  testimony  had  been  submitted. 

A  former  judgment  in  this  action  for  the  sum  of  $500  was 
reversed  in  consequence  of  the  court's  refusal  to  grant  a  nonsuit. 
Wolf  V.  City  Railway  Co.,  45  Or.  446,  72  Pac.  329,  78  Pac.  668. 
The  testimony  produced  at  the  last  trial  is  subtantially  the  same 
as  that  given  at  the  prior  hearing,  except  that  one  S.  Price,  who 
had  not  theretofore  been  called  by  either  party,  appeared  as 
plaintiff's  witness;  and  hence  a  determination  of  the  errors  al- 
leged must  rest  upon  a  consideration  of  his  declarations  under 
oath,  when  examined  in  connection  with  other  evidence.  Be- 
fore reviewing  his  testimony,  however,  it  is  deemed  proper  to 
call  attention  to  the  locus  in  quo  where  the  injury  occurred.  The 
testimony  shows  that  First  street,  in  the  city  of  Portland,  ex- 
tends northerly  on  a  downgrade  from  Montgomery  to  Mill  street, 
which  highways  cross  it  at  right  angles,  and  the  blocks  situated 
between  the  two  tracks  is  5  feet  and  8  inches  from  center  to 
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the  streets  mentioned  60  feet  in  width;  that  the  defendant  owns 
two  parallel  tracks  on  First  street,  the  rails  of  each  of  which  are 
placed  3  feet  and  6  inches  from  center  to  center,  and  the  space 
between  the  two  tracks  is  5  feet  and  8  inches  from  center  to 
center,  of  the  rails;  that  the  cars,  which  are  operated  by  elec- 
tricity, in  going  north  run  on  the  east  track,  and  those  proceed- 
ing in  an  opposite  direction  pass  over  the  west  line ;  that  double- 
truck  car  No.  64,  which  struck  the  decedent,  is  28  feet  long,  and 
34  persons  can  be  seated  therein,  but  at  the  time  of  the  injury 
there  were  on  the  car  53  passengers,  a  motorman,  and  a  con- 
ductor. 

Price's  testimony  is  to  the  effect  that  at  the  time  of  the  acci- 
dent he  was  standing,  with  others,  at  the  northeast  corner  of  First 
and  Mill  streets,  awaiting  the  approach  of  a  car  going  north, 
to  become  a  passenger  thereon;  that  he  first  saw  Wolf  going 
south  on  the  west  side  of  First  street  and  thence  nearly  across 
Mill  street,  where  he  turned  southeasterly  to  the  south  cross-walk 
on  the  latter  street,  and  as  he  reached  the  west  line  of  the  rails 
the  witness  first  saw  the  car  up  the  hill  coming  down  fast;  that 
he  did  not  hear  any  bell  rung,    nor    was    the    speed  of  the  car 
slackened;  that  when  Wolf  reached  the  east  line  of  rails  the  car 
was  about  50  feet  south  of  Mill  street,  and  before  he  could  cross 
the  track  he  was  struck  and  injured  by  the  car,  which  passed 
entirely  across  the  street  before  it  was  stopped.    On  cross-exami- 
nation the  following  questions  were  asked,  and  responses  thereto 
made:     "Q.  Where  was  the  car  when  you  first  saw  it?     A.  I 
saw  it  about  Montgomery  street,  as  soon  as  it  came  up  the  hill. 
*    *    *    Q.  Was  it  at  Montgomery  street  when  you  saw  it  first? 
A.  That  is  something  I  could  not  tell  you.    Q.  Will  you  swear 
it  was  as  far  up  as  Montgomery  street  when  you  first  saw  it? 
A.  I  could  swear  it  was  a  block  away  when  I  seen  it.    Q.  Where 
was  Mr.  Wolf  when  you  first  saw  the  car?    A.  He  was  on  the 
first  track — on  the  west  track.    Q.  When  you  first  saw  the  car, 
Mr.  Wolf  was  then  on  the  west  track,  the  one  the  cars  run  up 
on?     A.  Yes;  on  the  west  track.     Q.  And  where  was  the  car 
then  ?    How  far  up  ?    A.  A  block.    Q.  Up  at  Montgomery  street, 
one  block  away?    A.  Yes.  Q.  Was  Mr.  Wolf  walking  at  a  toler- 
ably brisk  sped,  or  was  he  going  very  slowly?    A.  He  was  walk- 
ing pretty  briskly.     Q.  And  he  walked  right  along  all  the  time 
and  did  not  stop?    A.  Yes.    Q.  You  looked  at  him  all  the  time? 
A.  Yes.     *     *     *    Q.  When  Mr.  Wolf  came  up  the  track,  did 
you  notice  whether  he  looked  up  or  down  to  see  whether  there 
was  any  car  coming?    A.  I  noticed  that  he  kind  of  looked  in  the 
beginning  of  his  going  on  Mill  street.     I  noticed  that  when  he 
went  in  on  Mill  street — I  noticed  that  when  he  went  in  to  cross 
on  Mill  street — he  turned  in  and  looked  a  little  to  see  if  any 
car  was  coming.    *    *    *    Q.  Was  there  anything  to  obstruct  his 
view,  if  he  looked  up  the  street  from  where  he  was?    A.  Nothing 
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in  the  way.    It  was  uphill.    Q.  There  was  nothing  in  your  way  ? 
A.  Nothing  in  my  way." 

It  is  argued  by  defendant's  counsel  that  Price's  testimony  is 
so  opposed  to  all  reasonable  probabilities  as  to  require  its  ex- 
clusion as  a  matter  of  law  from  the  jury,  leaving  the  case  as  it 
stood  at  the  former  appeal ;  and,  this  being  so,  errors  were  com- 
mitted as  alleged.    There  are  certain  facts  of  such  general  noto- 
riety that  they  are  assumed  to  be  known  by  a  court  without  any 
proof  thereof  (B.  &  C.  Comp.  §  719)  and  if  the  testimony  of 
a  witness  transcends  the  laws  of  nature  it  is  undoubtedly  the 
duty  of  a  court  to  withdraw  such  testimony  from  the  considera- 
tion of  the  jury  (Smitson  v.  Southern  Pacific  Co.,  37  Or.  74, 
60  Pac.  907).    Thus,  in  Blumenthal  v,  Boston  &  Maine  Railroad, 
97  Me.  255,  54  Atl.  747,  it  was  ruled  that,  when  the  undisputed 
circumstances  show  that  the  story  told  by  a  witness  upon  a  ma- 
terial issue  cannot  by  any  possibility  be  true,  it  is  incumbent 
upon  the  court  to  take  such  testimony  from  the  jury.     In  that 
case  the  plaintiff  was  hurt  by  a  collision  with  the  defendant's 
train,  after  he  had  successfully  crossed  two  of  its  tracks;  and 
in  referring  to  the  circumstances  of  the  injury,  as  detailed  by  the 
party  suffering   therefrom,   Mr.    Chief   Justice   Wiswell   makes 
the  following  observation:     "The  plaintiff,  according  to  his  own 
testimony,  was  driving  at  a   fast  walk,  and  witnesses   for  the 
plaintiff  testified  that  in  their  judgment  the  speed  of  the  freight 
train  was  from  15  to  20  miles  an  hour.     Assuming  these  esti- 
mates to  be  correct,  when  the  plaintiff  was  upon  the  first  track, 
with  an  unobstructed  view  of  the  railroad  easterly  for  a  distance 
of  between  300  and  400  feet,  the  train  was  only  from  125  feet 
to  150  feet  distant  from  the  crossing,  because  the  speed  of  the 
train  was  only  five  or  six  times  that  of  the  plaintiff,  and  they 
came  into  collision  after  the  plaintiff  had  traveled  a  distance  of 
25  feet.     Consequently,  when  the  plaintiff  was  upon  the  first 
track,  25  feet  distant  from  the  place  of  collision,  he  had  an  un- 
obstructed view  of  the  approaching  train,  which  was  not  more 
than  150  feet   distant   on  the  track   from  the   crossing.     If    the 
relative  speed  of  the  freight  train  was  not  as  great  as  the  wit- 
nesses have  estimated,  then,  of  course,  the  train  was  still  nearer 
the  crossing  at  the  time  the  plaintiff  was  upon  the  first  track. 
There  is  no  controversy  about  these  facts.    They  are  shown  by 
the  testimony  introduced  by  the  plaintiff,  and  by  the  plan  which 
the  plaintiff  used  and  which  is  made  a  part  of  the  case.     From 
these  facts  one  of  these  two  conclusions  is  irresistible:     Either 
the  plaintiff  failed  to  take  such  precautions  as  to  looking  and 
listening  before  attempting  to  cross  the  third  track  as  have  been 
laid  down  by  all  authorities  as  indispensable  to  his  right  of  re- 
covery, or  else  he  did  look  and  saw  the  approaching  train,  and 
took  his  chances  of  safely  crossing  in   front  of  it.     In  either 
event  his  negligence  contributed  to  the  accident,  and  in  accord- 
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ance  with  the  settled  law  of  this  state  that  negligence  will  pre- 
ven  his  recovery/'     In  Spiro  v.  St.  Louis.  Transit  Co.,  102  Mo. 
App.  250,  76  S.  W.  684,  Mr.  Justice  Goode,  discussing  the  legal 
principle   under   consideration,  remarks:     "Verdicts  resting  on 
evidence  which  looks  contrary  to  the  ordinary  course  of  nature 
are  not  infrequently  set  aside,  and  retrials  directed,  by  appellate 
courts,  as  a  proper  precaution  against  an  unjust  outcome  of  liti- 
gation.   While  it  is  fundamental  that  juries  must  weigh  evidence 
and  trial  judges  revise  their  findings,  instances  happen  in  which, 
from  one  cause  or  another,  this  practice  so  obviously  failed  to 
work  out  a  right  result  that  an  imperative  call  is  heard  to  supple- 
ment it  by  an  exceptional  procedure  in  order  that  justice,  the  end 
of  all  procedure,  may  not  be  frustrated.     This  prerogative  of 
courts  of  error  is  sparingly  employed;  but  that  it  exists,  as  an 
emergency   expedient,    for   the   correction   of   verdicts  palpably 
wrong,  is  certain.     The  appropriate  use  of  it  does  not  require  a 
court  to  be  convinced  that  the   jury   found  an  event  to   have 
occurred   that   was  physically  impossible  or  miraculous.     It  is 
enough  if  the  event  found  was  so  improbable  according  to  the 
ordinary  operation  of  physical  forces,  or  was  so  overwhelmingly 
disproved  by  credible  witnesses,  j^s  to  compel  the  conviction  that 
the  jury  either  failed  to  weigh  the  evidence  carefully,  or  drew 
unwarranted  inferences,  or  yielded  to  a  partisan  bias."     So,  too, 
in  Stafford  v.  Chippewa  Valley  Electric  R.  Co.,  110  Wis.  331, 
85   N.  W.    1036,   Mr.  Justice  Marshall,  commenting  upon  the 
claim  respecting  the  relative  speed  of  a  car  and  of  a  vehicle  in 
which  the  plaintiff  was  riding,  says:     "The  idea  that  the  car 
moved  from  a  point  where  it  was  out  of  sight  from  plaintiff's 
point  of  view  when  she  looked  to  where  it  was  when  the  horses 
became  frightened,  a  distance  of  some  275  feet,  while  the  horses 
traveled  but  about  20  feet,  making  the  speed  of  the  car  some- 
where about  50  miles  per  hour,  or  twice  as  great  as  the  most 
extravagant  testimony  of  plaintiff's  witnesses  puts  it,  is  as  well 
within  the  bounds  of  the  ridiculous,  we  venture  to  say,  as  any- 
thing that  has  heretofore  received  serious  consideration  by  a  trial 
court  or  jury.    We  cannot  believe  for  a  moment  that  the  learned 
trial  court  or  the  jury  believed  that  such  a  thing  could  be  within 
reasonable  probabilities,  or  that  the  case  was  submitted  to  the 
jury  upon  any  such  theory." 

The  defendant's  counsel  invoking  the  rule  enunciated  in  the 
cases  from  which  the  foregoing  excerpts  have  been  taken,  insist 
that,  as  it  appears  from  Price's  sworn  statements  Wolf  passed 
from  the  west  rail  of  the  west  track  to  a  point  about  12  inches 
east  of  the  east  rail  of  the  east  track,  a  distance  of  13  feet  and 
8  inches,  where  he  was  struck  by  the  corner  of  the  car,  while 
it  was  going  from  ilontgomery  street  to  Mill,  a  space  of  200 
feet,  shows  that  the  car  must  have  traveled  more  than  14  inches 
faster  than  he  did ;  and,  assuming  that  Wolf  walked  at  the  mod- 
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crate  rate  of  3  miles  an  hour,  when  the  witness  said,  "He  was 
walking  pretty  briskly,"  demonstrates  that  the  car  was  going  at 
a  greater  rate  of  speed  than  42  miles  an  hour,  which  conclusion 
is  so  improbable  as  conclusively  to  show  that  the  testimony 
given  by  Price,  as  an  attempt  to  establish  a  probative  fact,  is 
worthless,  and  should  have  be^  rejected  as  false,  and  hence  an 
error  was  committed  in  denying  the  motion  for  a  judgment  of 
nonsuit.  It  was  admitted  at  the  trial  that,  though  the  streets 
where  the  accident  occurred  are  60  feet  wide,  the  distance  from 
curb  to  curb  of  such  highways  is  only  36  feet,  and,  as  Price  was 
standing  at  the  northeast  corner  of  First  and  ^lill  streets,  he 
must  at  least  have  been  more  than  36  feet  north  of  where  Wolf 
was  at  the  time  the  latter  was  injured.  It  will  be  remembered 
that  Price  testified  that  when  he  first  saw  the  car  Wolf  was  by 
the  west  track,  and  the  car  was  then  about  at  Montgomery 
street.  On  cross-examination  he  was  asked,  "Was  it  at  Mont- 
gomery street  when  you  saw  it  first?"  and  answered,  "That  is 
something  I  could  not  tell  you."  He  further  said,  "I  could  swear 
it  was  a  block  away  when  I  seen  it."  In  reply  to  the  inquiry, 
"Up  at  Montgomery  street,  one  block  away?"  he  said,  "Yes." 
If  Price's  last  answer  can  be  construed  as  definitely  locating  the 
car  at  Montgomery  street  when  Wolf  had  reached  the  west  tracks 
the  inference  which  the  defendant's  counsel  seek  to  establish 
from  the  testimony  of  this  witness  would  seem  to  be  deducible. 
The  jury,  however,  who  heard  Price  testify,  may  have  observed 
that  he  did  not  give  proper  attention  to  that  inquiry,  and,  if  so, 
they  had  a  right  to  compare  and  weigh  his  entire  testimony,  and 
were  warranted  in  concluding  that  he  intended  to  convey  the 
idea  that  when  he  first  saw  the  car  it  was  about  200  feet  from 
him,  and  therefore  at  least  36  feet  nearer  Wolf.  If  it  were  con- 
ceded that  the  car  passed  over  164  feet  of  track  while  Wolf  was 
walking  13  feet  and  8  inches,  the  car  would  necessarily  have  at- 
tained a  velocity  12  times  greater  than  that  of  the  deceased,  or 
36  miles  an  hour,  if  he  walked  3  miles  in  that  time.  Price's  fre- 
quent use  of  the  word  "about,"  when  employed  to  qualify  the 
distance  to  which  he  referred,  convinces  us  that  he  did  not  intend 
definitely  to  locate  the  position  of  the  car  at  any  particular  time 
with  reference  to  Wolf's  movements.  If  the  rate  of  speed  which 
the  car  acquired  as  it  ran  heavily  loaded  down  an  incline  was 
definitely  known,  and  Wolf's  relative  position  with  reference  to 
it  certain  at  all  times  until  he  was  injured,  it  might  be  possible 
to  determine  whether  or  not  Price's  testimony  violated  the  laws 
of  nature;  but  in  the  absence  of  such  information  we  believe  a 
fair  construction  of  his  sworn  statements  shows  that  they  are 
not  so  improbable  as  to  have  warranted  a  declaration  by  the  trial 
court,  as  a  matter  of  law,  that  his  testimony  was  unworthy  of 
belief.  ^     , 

In  Blumenthal  v,  Boston  &  Maine  Railroad  and  in  Stafford  -o^ 
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Chippewa  Valley  Electric  R.  Co.,  supra,  to  which  cases  reference 
has  hereinbefore  been  made,  there  was  no  conflict  of  testimony 
as  to  the  rate  of  speed  of  the  train  and  car  respectively  causing 
the  injury,  while  in  the  case  at  bar  that  question  is  controverted. 
In  order  clearly  to  understand  this  branch  of  the  subject,  a  state- 
ment of  the  defendant's  theory  of  the  cause  and  manner  of  the 
injury  is  deemed  appropriate.  No  witness  was  called  at  the  last 
trial  by  the  defendant,  but  its  counsel  read  to  the  jury  the  testi- 
mony given  on  behalf  of  their  client  at  the  prior  hearing.  This 
evidence  is  set  out  with  some  particularity  in  the  former  opinion 
(Wolf  V.  City  Ry.  Co.,  45  Or.  446,  72  Pac.  329,  78  Pac.  668), 
and  may  be  thus  summarized :  As  the  car  was  going  north  about 
10  o'clock  in  the  forenoon  of  August  26,  1902,  which  was  a  dry 
day.  Wolf  was  seen  crossing  First  street,  at  the  south  line  of 
Mill,  whereupon  the  motorman  immediately  rang  the  bell  and 
applied  the  brakes,  checking  the  speed  of  the  car  from  8  or  10 
miles  an  hour  to  3  or  4,  during  that  period  of  time;  that  when 
Wolf  reached  the  west  track,  where  his  view  was  unobstructed, 
he  halted  as  if  to  permit  the  car  to  pass,  and  the  motorman  then 
released  the  brakes  and  the  car  started  ahead,  but  when  it  was 
within  about  7  or  8  feet  south  of  the  crossing  Wolf  suddenly 
attempted  to  pass  in  front  of  it,  whereupon  the  brakes  were  firmly 
applied,  but  the  motorman  was  unable  to  stop  the  car  in  time 
to  prevent  the  accident,  or  until  the  front  trucks  had  just  passed 
over  the  north  crossing  of  Mill  street.  C.  F.  Swigert,  who  was, 
and  for  several  years  prior  to  the  accident  had  been,  the  manager 
of  the  defendant  corporation,  testified,  as  its  witness,  that  he  was 
acquainted  with  the  practical  working  of  an  electric  car  and  knew 
the  manner  of  stopping  one,  and  that,  in  his  opinion,  the  shortest 
distance  in  which  such  a  car  could  be  stopped  that  was  running 
at  the  rate  of  6  miles  an  hour  w-as  30  feet,  at  8  miles  an  hour 
40  feet,  and  at  10  miles  an  hour  50  feet.  Joseph  Friedman,  as 
plaintiff's  witness,  testified  that  after  striking  Wolf  the  car  was 
not  stopped  until  its  rear  end  was  about  two  lengths  of  the  car, 
or  56  feet,  north  of  Mill  street.  Joseph  Ruvensky,  testifying  for 
the  plaintiff,  said  the  car  passed  entirely  across  that  street  before 
it  was  stopped.  Mrs.  Alice  W^alker,  as  a  witness  for  the  same 
party,  testified  that  the  car  was  stopped  below  the  crossing. 
Mrs.  Mary  Park,  as  the  defendant's  witness,  testified  that  she 
was  a  passenger  on  the  car  at  the  time  Wolf  was  injured,  and 
on  cross-examination,  in  referring  to  the  place  where  the  car 
was  stopped  after  the  accident,  she  stated,  "I  think  it  was  about 
the  middle  of  the  block,  or  across  over  the  crossing." 

Assuming  the  fact  most  strongly  against  the  plaintiff,  that  her 
husband  was  struck  while  he  was  at  the  extreme  north  line  of  the 
south  cross-walk  of  Mill  street,  the  car  ran  across  the  remainder 
of  the  highway,  or  48  feet,  and  if  Friedman's  testimony  is  to  be 
believed  the  front  end  of  the  car,  which  was  the  line  of  contact, 
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was  not  stopped  until  it  had  gone  three  times  the  length  of  the 
car»  or  86  feet,  below  the  crossing,  thus  making  the  entire  dis- 
tance, according  to  his  estimate,   132   feet  over  which  the  car 
passed  before  it  was  stopped  after  causing  the  injury.     If  Mrs. 
Park's  opinion  is  accepted,  however,  the  intervening  space  over 
which  the  car  passed  after  the  accident,  before  it  could  be  stopped 
by  the  motorman,  who  testified  that  he  set  the  brakes  as  hard  as 
he  could,  was  148  feet.    As  the  speed  of  a  car  may  reasonably 
be  determined  by  the  distance  which  it  covers  on  the  rails  before 
"it  can  be  stopped,  when  the  brakes  are  properly  applied,  and 
as  the  rate  per  hour  is  ascertained,  as  explained  by  Swigert,  who 
is  an  expert  in  such  matters,  to  be  equivalent  to  one-fifth  of  such 
distance,  the  jury  were  authorized  to  infer  from  the  testimony 
admitted  that  the  car  was  running  at  the  rate  of  26.4  or  29.6 
miles  an  hour  when  the  injury  occurred,  and  that  in  the  manage- 
ment of  the  instrumentality  the  defendant's  agents  and  servants 
were  negligent.     Marden  v,   Portsmouth,  etc..   Street  Ry.   Co., 
100  Me.  41,  60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep.  476; 
Chisholm  z\  Seattle  Electric  Co.,  27  Wash.  237,  67  Pac.  601. 
Such  deduction,    when   compared   with   Price's   testimony,  con- 
vinces us  that  no  error  was  committed  in  submitting  his  sworn 
statements  to  the  jury  for  their  consideration.    We  are  confirmed 
in  this  view  by  the  testimony  of  Joseph  Ruvensky,  who,  having 
stated  that,  at  the  time  of  the  accident,  he  was  on  the  west  side 
of  First  street  going  north;  that  he  heard  the  car  back  of  him, 
and  at  the  same  time  saw  Wolf  crossing  the  south  side  of  that 
street,  was  asked,  "When  you  first  saw  Mr.  Wolf  at  that  time, 
how  far  up  the  street  were  you  on  the  west  side?"  and  he  replied, 
'*!  was  about  half  a' block."    On  cross-examination,  the  defend- 
ant's counsel,  referring  to  Wolf,  inquired,  "How  far  was  he  from  • 
the  curb  on  the  west  side  when  you  first  saw  him?"  and  the  wit- 
ness answered,  "The  first  time  I  saw  him,  he  was  at  the  first 
track,  passing.     *    *    *    Q.  How  many  steps  did  he  take  before 
the  car  came  in  sight?     A.  He  was  crossing.     He  was  in  the 
middle  of  the  track,  and  crossing  the  tracks.     Q.  That  is  the 
position  he  was  in  when  the  car  passed  you?    A.  When  the  car 
passed  me  I  did  not  see  him.     Q.  You  did  not  see  the  car  pass 
you?    A.   I  saw  the  car  pass,  but  I  did  not  see  Mr.  Wolf  at  that 
time.    Q.  How  far  was  the  car  from  the  crossing  when  it  passed 
you?    A.  The  car  was  about  three  houses  from  the  baker  shop. 
Q.  Then  that  was  three  houses  above  the  baker  shop,  and  the 
Ixsiker  shop  and  another  house  on  the  corner,  so  that  would  make 
it  abeut  five  houses.     The    car    was  about  five  houses  away? 
A.  Yes." 

In  referring  to  the  testimony  last  quoted,  the  defendant's  coun- 
sel make  the  following  statement  in  their  brief,  to  wit :  "The 
usual  width  of  houses  is  16  feet,  which  would  place  him  (Ruven- 
sky) 80  feet  from  the  corner,  where  he  saw  Wolf  crossing  the 
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track,  when  the  car  was  so  far  behind  him  and  up.  the  street 
that  he  could  not  see  it  without  looking  around,  nor  did  he  see  it 
until  it  afterwards  passed  him.  Now,  if  the  car  was  running 
at  the  rate  of  speed  to  which  he  testified,  it  must  have  been  at 
least  30  feet  further  back,  which  would  place  the  car  not  less 
than  100  feet  from  the  crossing  where  Wolf  was  seen  by 
Ruvensky  in  the  act  of  crossing.'*  Xo  testimony  was  oflFered 
tending  to  show  the  width  of  the  houses  mentioned,  nor  did 
Ruvensky  indicate  the  rate  of  speed  which  the  car  attained,  ex- 
cept to  state  that  it  was  going  fast,  and  that  it  was  about  two 
seconds  after  it  passed  him  before  Wolf  was  struck  by  it.  It 
is  impossible  accurately  to  determine  from  Ruvensky 's  testi- 
mony how  far  south  of  Mill  street  the  car  was  when  he  first 
saw  Wolf,  or  how  far  the  witness  was  at  that  time  from  the 
street  corner,  except  his  estimate  as  to  the  latter  distance,  that 
it  was  about  half  a  block,  or  100  feet,  and  the  car  still  further 
behind  him.  **A  person  about  to  cross  a  street  at  a  regular 
crossing,"  savs  Mr.  Justice  Fell,  in  Callahan  v.  Philadelphia 
Traction  Co.,'  184  Pa.  425,  39  Atl.  222,  "is  not  bound  to  wait 
because  a  car  is  in  sight.  If  a  car  is  at  such  a  distance  from 
him  that  he  has  ample  time  to  cross  if  it  is  run  at  the  usual 
speed,  it  cannot  be  said  as  a  matter  of  law  that  he  is  negligent 
in  going  on.''  So,  too,  in  Philbin  v.  Denver  City  Tramway  Co. 
(Colo.)  85  Pac.  630,  Mr.  Justice  Maxwell,  in  speaking  of  the 
measure  of  care  demanded  from  a  traveler  on  a  public  highway, 
asserts:  **It  is  not  negligence  per  se  for  one  to  cross  a  street 
railway  track  in  front  of  an  approaching  car,  which  he  has  seen 
and  which  is  not  dangerously  near."  If  the  jury  believed  the 
testimony  of  Ruvensky  and  of  Price,  they  had  the  right  to  con- 
clude that  the  approaching  car  was  not  dangerously  near  w^hen 
Wolf  attempted  to  cross  the  tracks  in  front  of  it,  and  they  also 
had  the  right  to  find,  from  the  testimony  of  plaintiflF's  witnesses, 
that  the  gong  was  not  sounded,  nor  any  effort  put  forth  to  check 
the  speed  of  the  car. 

Xo  ordinance  limiting  the  rate  of  speed  of  a  street  car  in 
Portland  having  been  offered  in  evidence,  nor  any  testimony  pro- 
duced tending  to  show  what  is  the  standard  of  legitimate  speed 
for  an  electric  car  on  First  street  in  that  city,  Mr.  Seabrook,  of 
counsel  for  the  defendant,  called  attention  at  the  trial  to  the 
case  of  Yingst  v.  Lebanon,  etc.,  Ry.  Co.,  167  Pa.  438,  31  Atl. 
687,  as  establishing  the  rule  governing  the  case  at  bar.  In  that 
case  the  plaintiff  was  injured  by  the  upsetting  of  a  wagon  in 
which  she  was  riding,  occasioned  exclusively  by  the  fright  of 
the  horse  which  was  drawing  the  vehicle.  The  negligence  al- 
leged was  that  the  car  was  running  at  an  excessive  rate  of  speed, 
which  caused  the  fright  of  the  animal  and  thereby  occasioned  the 
injury.  In  •rendering  the  decision,  Mr.  Justice  Green,  speaking 
for   the   court,   in  referring   to   the   plaintiff's   witnesses,   says: 
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Xot  one  of  them  \^5^s  even  asked  the  question  whether  the  speed 
of  the  car  was  greater  than  was  allowable  for 'an  electric  car  to 
run,  or  whether  they  had  any  knowledge  upon  that  subject.  No 
experts  in  such  matters  were  called  to  testify  as  to  what  would 
be  a  reasonably  prudent  rate  of  speed  for  such  a  car  over  such 
a  street,  and,  in  short,  no  evidence  whatever  was  given  upon 
that  subject.  Nor  was  any  evidence  given  for  the  plaintiff  as  to 
the  actual  rate  of  speed  at  which  this  car  was  run,  and  therefore 
the  plaintiff  did  not  furnish  any  proof  which  could  guide  the 
jury  in  considering  whether  the  defendant  was  guilty  of  any  neg- 
ligence in  this  regard."  Further  in  the  opinion  it  is  observed: 
"Electric  cars  have  a  lawful  right  to  go  *fasl' — to  go  with  'speed.' 
The  fact  that  they  can  do  so  is  one  of  the  great  reasons  of  their 
being.  When  a  witness  says,  therefore,  in  a  given  case,  that  the 
car  ran  swiftly  or  with  speed,  he  says  nothing  to  the  purpose 
when  the  inquiry  is  as  to  negligence  in  the  rate  of  travel.  Such 
testimony  is  altogether  too  uncertain  for  judicial  action,  and  most 
especially  so  when  there  was  no  collision,  but  only  the  fright  of 
a  passing  horse."  In  Harkins  v,  Pittsburg,  etc..  Traction  Co., 
173  Pa.  149,  ZZ  Atl.  1045,  it  was  held  that  the  rule  thus  an- 
nounced was  not  applicable  where  a  person  was  injured  by  being 
struck  by  a  car.  The  court,  referring  to  the  legal  principle  in- 
voked, say:  "The  circumstances  of  the  two  cases  are  not  alike, 
and  the  degree  of  care  required  was  not  the  same.  In  one  case 
the  speed  of  the  car  was  wholly  unimportant,  except  as  it  con- 
tributed to  causes  which  produced  an  unexpected  result,  the  fright 
of  the  horse ;  in  the  other,  the  rate  of  speed  was  of  primary  im- 
portance, as  indicating  the  degree  of  control  which  the  motorman 
exercised  over  the  movements  of  the  car  in  a  crowded  street,  and 
when  in  a  position  demanding  a  high  degree  of  care." 

It  is  incumbent  upon  a  street  railway  company,  in  operating 
it's  cars  at  public  crossings,  to  use  ordinary  care  to  avoid  injury; 
that  is,  such  a  degree  of  solicitude  for  the  welfare  of  others  as 
persons  of  average  prudence,  would  exercise,  in  view  of  the 
danger  reasonably  to  be  apprehended  and  of  the  consequences  of 
accidents  resulting  therefrom.  Excessive  speed  at  such  places 
augments  the  danger  of  collision  with  travelers,  and,  as  it  might 
reasonably  have  been  inferred  from  the  testimony  produced  at 
the  trial  that  at  the  time  of  the  accident  the  car  causing  the  injury 
was  running  at  a  rate  of  26  or  29  miles  an  hour,  the  court  could 
not  say,  as  a  matter  of  law,  that  the  speed  was  reasonable,  and 
hence  it  was  its  duty  to  submit  that  question  to  the  jury  for  their 
consfderation.  Davis  v.  Concord  &  Montreal  Railroad,  68  N.  H. 
247.  44  Atl.  388.  The  rule  thus  announced  is  applicable  in 
thickly  populated  or  much-used  districts,  regardless  of  the  fact 
whether  or  not  a  statute  has  been  enacted  or  a  municipal  ordi- 
nance adopted  limiting  the  rate  of  speed.  Sundmaker  t'.  Yazoo, 
etc,  Ry.  Co.,  106  La.  Ill,  30  South.  285.    Though  the  accident 
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occurred  in  the  city  of  Portland,  no  testimony  was  offered  tend- 
ing to  show  the  ^number  of  people  who  lived  in  the  vicinit}'  o{ 
First  and  Mill  streets,  or  to  estimate  the  persons  who  might 
reasonably  be  expected  to  cross  the  .defendant's  tracks  at  that 
intersection.  It  does  appear,  however,  that  at  the  time  of  the 
injury  seven  persons  were  on  the  street  at  or  near  the  crossing, 
and  from  that  number  the  jury  had  the  right  to  infer  that  the 
highway  was  much  used.  In  Golinvaux  v.  Burlington,  etc.,  Ry. 
Co.,  125  Iowa.  652,  101  N.  W.  465,  it  was  ruled  that,  in  the 
absence  of  an  ordinance  regulating  the  rate  of  speed,  a  train 
running  in  the  suburbs  of  a  city  across  a  street  at  the  rate  of 
60  or  65  miles  an  hour  was  not  of  itself  negligence,  but  was  a 
circumstance  to  be  submitted  to  the  jury,  with  other  evidence 
lending  to  show  that  the  view  of  a  traveler  was  obstructed  at 
that  crossing  and  that  no  bell  was  run.  Whether  or  not  such 
excessive  velocity  of  a  train  in  the  outlying  districts  of  a  city  is 
not  per  se  negligence,  even  in  the  absence  of  a  municipal  ordi- 
nance regulating  the  rate  of  speed,  need  not  now  be  considered; 
for  the  principles  of  law  governing  the  management  of  trains 
propelled  by  steam  power  and  regulating  cars  operated  by  elec- 
tricitv  are  not  identical.  Marden  v,  Portsmouth,  etc..  Street  Ry. 
Co.,  100  .Me.  41,  60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep. 
476.  In  that  case  it  was  determined  that  the  rule  promulgated 
in  Blumenthal  v,  Boston  &  Maine  Railroad,  97  Me.  255,  54  Ad. 
747,  hereinbefore  noted,  was  not  applicable.  We  conclude,  there- 
fore, that  the  rule  .invoked  is  not  appropriate  to  the  case  at  bar, 
and  that  Wolf,  when  he  attempted  to  cross  the  street,  had  the 
right  to  assume  that  the  car,  which  was  at  such  a  reasonable 
distance,  would  permit  him  to  do  so,  if  run  at  the  u^ual  rate 
of  speed  (Hamilton  v.  Consolidated  Traction  Co.,  201  Pa.  351, 
50  Atl.  946) ;  and  hence  no  error  was  committed  in  refusing  to 
instruct  the  jury  to  find  for  the  defendant. 

It  is  maintained  by  defendant's  counsel  that  the  judgment  given 
is  excessive,  and  for  that  reason  an  error  was  committed  in  re- 
fusing to  set  the  verdict  aside  and  to  grant  a  new  trial.  In 
Lindsay  v.  Grande  Ronde  Lbr.  Co.  (Or.)  87  Pac.  145,  it  was 
ruled  that  the  refusal  of  a  trial  court  to  set  aside  a  verdict  as 
excessive  could  not  be  reviewed  on  appeal,  as  the  question  pre- 
sented was  one  of  fact,  and  not  of  law. 

Other  errors  are  assigned;  but,  deeming  them  unimportant, 
the  judgment  is  affirmed. 
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(Supreme    Court  of   Iowa,   Nov.   19,   1907.) 

[113  N.  W.  Rep.  927.] 

Railroads — Operation — Injuries  to  Animals — Fences.'" — A  railroad 
company  is  not  liable  for  the  killing  of  a  mare  trespassing  upon  its 
right  of  way  in  violation  of  a  city  ordinance,  where  both  where  the 
animal  was  killed  and  where  it  went  upon  the  right  of  way  the  land 
was  laid  out  in  lots  and  blocks,  and  the  right  of  way  crossed  by 
the  various  streets  and  alleys  which  were  open  to  the  public 
travel,  since  at  such  places  a  railroad  has  no  right  to  fence  its 
track. 

Same — Questions  of  Law. — In  an  action  for  killing  an  animal  on 
or  near  a  railroad  track,  whether  the  defendant  had  a  right  to  fence 
its  right  of  way'  at  the  place  where  the  animal  was  killed  is  a  ques- 
tion of  law  for  the  court  where  the  facts  are  undisputed. 

Same — ^Verdict — Sufficiency  of  Evidence. — In  an  action  for  value 
of  a  mare  alleged  to  have  been  killed  by  defendant  railroad,  evidence 
considered,  and  held  insufficient  to  sustain  a  verdict  for  plaintiff. 

Same — Burden  of  Proof.f — In  an  action  for  the  alleged  killing  of 
an  animal  on  or  near  a  railroad  track,  where  the  animal  was  a 
trespasser,  the  burden  is  on  the  plaintiff  to  show  that  the  animal  was 
killed  by  a  passing  train,  and  that  the  killing  was  negligent. 

Same — Circumstantial  Evidence — Sufficiency. — Where,  in  ?.n  action 
for  the  negligent  killing  of  an  animal,  the  evidence  is  circumstantial, 
the  circumstances  shown  must  negative  every  other  hypothesis,  save 
that  of  defendant's  negligence. 


*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  trains  or  street  cars  while  running  them 
within   cities    and    towns,   to    avoid    injuring    domestic    animals,    see 
X^ittle  Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  20  R.  R.  R.  631,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  631  (hog  killed  by  street  car);  St.  Louis, 
etc.,  Ry.  Co.  V.  Kimberlain  (Ark.),  16  R.  R.  R.  479,  39  Am.   &  Eng. 
K.  Cas.,  N.  S.,  479  (duty  of  engineer,  while  passing  through  town,  to 
be  on  the  alert,  and  prepared  for  instant  action,  in  case  stock  stray 
Upon  the  track);  Borneman  v.  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  16  R. 
H.  R.  464,  39  Am.   &   Eng.   R.   Cas.,   N.   S.,   464    (violation   of   speed 
ordinance,    act    proper    for   consideration     of    jury     in     determining 
"Whether   defendant    was   negligent);    Anniston    Elec.    &    Gas.    Co.    v. 
Hewitt  (Ala.),  12  R.  R.  R.  312,  35  Am.  &  Eng.  R.  Cas..   X.  S..  312 
(duty  of  motormen   with   respect  to  lookouts  and  speed);   Evans  v. 
Sherman,  S.  &  S.  Ry.  Co.  (Tex.),  5  Am.  &  Eng.  R.  Cas.,  X.  S.,  184; 
Ford  V,  Si.  Louis,  etc.,  Ry.  Co.  (Ark.),  15  Am.  &  Eng.  R.  C^as.,  X. 
S.,  142  (negligence   in   running  train   against   cow   was   question   for 
jury);  note,   12    R.    R.    R.    197,   35   Am.    &   Eng.    R.    Cas..    X.    S.,    197 
(lookout  duty);  note,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  186,  et  seq. 

tSee  second  foot-notes  appended  to   Martin  v.   Chicago,   etc.,   Ry. 
Co.  (Wyo.),  23  R.   R.  R.  306,  46  Am.  &  Eng.  R.  Cas.,  X.  S.,  306. 
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Appeal  from  District  Court,  Cerro  Gordo  County;  Clifford  P. 
Smith,  Judge. 

Action  at  law  to  recover  the  value  of  a  mare  killed  upon  or 
near  defendant's  right  of  way  in  the  city  of  Mason  Ctiy.  Trial 
to  a  jury,  verdict  for  plaintiff,  which  was  set  aside  upon  defend- 
ant's motion  for  a  new  trial,  and  plaintiff  appeals.    Affirmed. 

Glass,  McCon\Joguc  &  Witzvcr,  for  appellant. 
John  I.  Dille,  Geo.  C.  True,  and  Blythe,  Markley,  Rule  & 
Smith,  for  appellee. 

DkiCmkr,  J.  Plaintiff's  petition  is  in  two  counts.  In  the  first 
he  asked  recovery  upon  the  ground  that  his  animal  was  killed 
upon  defendant's  right  of  way  at  a  place  where  it  had  the  right 
to  fence,  and  in  the  second  he  sought  to  hold  defendant  liable 
for  I  he  negligence  of  its  employees  in  charge  of  the  train  which 
killed  the  animal.  At  the  conclusion  of  the  testimony,  the  trial 
court,  upon  motion,  directed  a  verdict  for  defendant  upon  the 
first  count,  or  refused  to  submit  the  same  to  the  jury.  The  second 
count  was  submitted,  and  a  verdict  was  returned  for  "plaintiff, 
which  was  afterward  set  aside  in  defendant's  motion  for  a  new 
trial,  upon  the  ground  that  there  was  no  testimony  showing  that 
defendant's  employees  saw  the  mare  in  time  to  have  prevented 
the  accident.  The  evidence  shows  that  plaintiff's  mare  was  kept 
in  a  barn  upon  the  fair  grounds  near  Mason  City,  Iowa,  in  charge 
of  one  Swift.  On  the  evening  of  January  21,  1906,  the  barns 
took  fire,  and  the  horses  were  gotton  out  as  quickly  as  possible, 
and  some  of  them,  including  plaintifT's  mare,  were  permitted  to 
escape.  The  next  morning  plaintiff's  animal  was  found  dead 
near  the  south  abutment  of  a  viaduct  on  defendant's  right  of 
way,  crossing  what  is  know  as  "Superior  street"  or  "Merril 
avenue,"  in  the  city  of  Mason  City.  There  was  evidence  tending 
to  show  that  the  mare  had  followed  defendant's  right  of  way 
from  the  north  for  some  distance  until  she  reached  the  viaduct, 
when  she  was  either  struck  by  a  train  and  thrown  into  the  street 
below  or  where  she  fell  from  the  embankment  into  the  street, 
receiving  injuries  from  which  she  died.  All  the  evidence  tended 
to  show  that  the  animal  went  upon  the  track  within  the  city  limits 
and  within  that  portion  thereof  which  was  platted,  and  through 
which  ran  various  streets  and  alleys,  and,  in  so  far  as  the  case 
rests  upon  the  first  count  of  the  petition,  the  sole  question  is: 
Did  the  mare  go  upon  the  track,  or  was  she  killed  at  a  place 
where  defendant  had  a  right  to  fence? 

It  is  conceded  that  at  neither  place  did  defendant  maintain  a 
fence.  This,  of  course,  it  was  not  required  to  do:  but,  if  the 
accident  occurred  at  a  place  where  defendant  had  a  right  to 
fence  and  by  reason  of  the  want  of  such  fence,  then  defendant 
is  liable  on  the  first  count  of  its  petition.  Code,  §  2055,  and 
cases  cited.     That  these  places  were  both  within  the  city  limits 
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is  not  controlling,  but,  if  at  such  place  within  the  boundaries  of 
the  city  as  was  platted  into  lots  and  blocks  and  was  intersected 
with  streets  and  alleys,  the  railway  company  had  no  right  to 
fence,  and  is-  not  responsible  for  stock  killed  by  reason  of  the 
want  of  fences  along  its  right  of  way.  Blanford  v.  Railroad, 
71  Iowa,  310,  Z2  N.  W.  357,  60  Am.  Rep.  795;  Rogers  v.  Rail- 
road, 26  Iowa,  558;  Coyle  v.  Railroad,  62  Iowa,  518,  17  N.  W. 
771.  It  is  not  important  that  the  lots  and  blocks  are  irregular 
in  shape  or  variant  in  size ;  nor  is  the  mere  fact  that  the  streets 
and  alleys  were  not  used  or  open  to  the  public  travel  controlling. 
Lathrop  v.  Railroad,  69  Iowa,  105,  28  N.  W.  465 ;  Long  v.  Rail- 
road, 64  Iowa,  657,  21  N.  W.  122.  Whether  or  not  the  place 
was  one  where  defendant  had  a  right  to  fence  is  a  question  of 
law  for  the  court,  and  not  ordinarily  under  undisputed  facts  of 
fact  for  a  jury.  Blanford  v.  Railroad,  71  Iowa,  310,  32  N.  W. 
357,  60  Am.  Rep.  795.  Now,  the  evidence  shows  without  dis- 
pute that  both  at  the  place  where  the  animal  was  killed  and  where 
it  went  upon  the  right  of  way,  and  for  some  distance  north  of 
these  points,  the  land  was  laid  out  in  lots  and  blocks,  and  the 
right  of  way  was  crossed  by  various  platted  streets  and  alleys 
which  were  open  to  public  travel,  and  under  the  rules  announced 
in  the  cases  hitherto  cited  the  defendant  had  no  right  to  fence 
at  these  places.  None  of  the  cases  cited  and  relied  upon  by 
appellant  are  in  point  or  controlling  upon  this  proposition.  There 
may  be  cases  where  stock  is  killed  within  the  limits  of  a  town 
or  city  which  present  a  question  of  fact  for  a  jury  to  determine 
whether  or  not  the  stock  entered  upon  the  track  at  a  place  where 
the  railway  company  had  a  right  to  fence;. but  where,  as  here, 
there  is  no  dispute  in  the  testimony  and  the  physical  condition 
is  not  in  dispute,  the  question  is  one  of  law  for  the  court.  This 
case  is  clearly  ruled  by  Blanford's  Case,  supra,  and  the  trial 
court  was  right  in  taking  the  first  count  of  the  petition  from  the 
jury. 

2.  If  the  animal  was  struck  or  killed  by  a  passing  train,  it 
was  either  a  freight  or  a  passenger  one,  for  but  these  passed  the 
place  where  the  animal  was  found  at  such  a  time  as  that  it  might 
have  been  struck  by  a  train.  There  was  an  ordinance  of  the 
city  prohibiting  stock  from  running  at  large,  and  the  animal  was 
a  trespasser  upon  defendant's  right  of  way.  These  being  the 
facts,  defendant's  employees  were  under  no  obligation  to  keep 
a  lookout  for  animals  which  might  be  upon  the  track.  Liability 
niay  be  predicated  only  upon  the  proposition  that  defendant's 
fniployees  saw  the  animal  upon  the  track  at  such  a  time  as  that 
in  the  exercise  of  ordinary  care  they  might  have  stopped  the 
train  in  time  to  have  avoided  injury.  The  burden  was  upon  plain- 
tiff to  show,  not  only  that  his  mare  was  killed  by  a  passing  train, 
l^ut  that  this  killing  was  due  to  the  negligence  of  defendant's 
employees.     It  is  not  enough  for  him  to  show  that  this  might 
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perhaps  have  been  the  cause  of  the  injury.  His  case,  so  far  as 
the  second  count  of  the  petition  is  concerned,  rests  wholly  upon 
circumstantial  evidence,  and  the  rules  applicable  thereto  are  well 
understood.  The  circumstances  shown  must  negative  every  other 
reasonable  hypothesis,  save  that  of  defendant's  negligence.  Ver- 
dicts should  not  be  based  upon  mere  theory  or  supposition.  As- 
bach  V,  Railroad,  74  Iowa,  248,  37  N.  W.  182;  O'Connor  v. 
Railroad,  129  Iowa,  636,  106  N.  W.  161;  Rhines  ^^  Railroad, 
75  Iowa,  597,  39  N.  W.  912;  Neal  v.  Railroad,  129  Iowa,  5,  105 
N.  W.  197,  2  L.  R.  A.  (N.  S.)  905.  In  order  to  find  a  verdict 
for  plaintiff  on  the  second  count  of  the  petition,  it  was  necessary 
not  only  for  the  jury  to  infer  that  the  animal  was  killed  by  a 
passing  train,  of  which  there  was  no  direct  evidence,  but  also 
that  the  animal  was  in  plain  sight  upon  the  track  a  sufficient 
length  of  time  for  the  defendant's  employees  to  have  seen  her 
if  they  had  been  looking  and  to  have  stopped  their  train;  that 
they  were,  in  fact,  looking,  which  they  were  not  required  to  do, 
and  that  they,  in  fact,  saw  the  animal  a  sufficient  length  of  time 
before  they  struck  her  to  have,  in  the  use  of  ordinary  care  and 
diligence,  avoided  the  injury.  This  would  be  piling  inference 
upon  inference  to  an  extent  not  permitted  by  the  law.  There 
was  not  in  our  opinion  sufficient  evidence  to  justify  a  verdict 
upon  the  second  count  of  the  petition,  and  the  trial  court  was 
right  in  setting  it  aside. 

No  error  appears,  and  the  judgment  must  be,  and  it  is,  affirmed. 


Louisvii<i.K  &  N.  R.  Co.  V.  Tayi<or's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  Oct.  18,  1907.) 

[104  S.  W.  Rep.  776.] 

Appeal — Reservation  of  Grounds  of  Review — Exceptions — Instruc- 
tions and  Refusal  of  Instructions. — Where  no  exception  was  taken 
to  the  action  of  the  court  in  giving  or  refusing  instructions,  their 
propriety  cannot  be  considered  on  appeal,  even  though  certain  in- 
structions given  had  been  objected  to. 

Railroads — Accidents  at  Crossings — Contributory  Negligence — 
Question  for  Jury. — Where  the  ordinary  signals  of  the.  approach  of  a 
train  to  a  crossing  are  not  given  and  a  lookout  is  not  maintained,  the 
question  of  contributory  negligence  will  ordinarily  be  left  to  the 
jury. 

Same. — Where  plaintiff's  intestate  had  driven  close  to  the  track 
before  learning  of  the  approach  of  a  train  to  a  crossing,  no  signal 
having  been  given  by  the  train,  whether  he  acted  with  ordinary  care 
in  attempting  to  cross,  instead  of  turning  back,  held  a  question  for 
the  jury. 
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Same — Injury  Avoidable  Notwithstanding  Contributory  Negli- 
i;cnce.* — In  going  over  a  railroad  crossing,  if  one  fails  to  exercise 
ordinary  care  for  his  own  safety,  either  from  misapprehension,  inad- 
vertence, or  mistake,  he  does  not  thereby  become  a  trespasser  or 
forfeit  the  protection  which  the  law  throws  around  human  life,  and 
the  company  will  be  liable  if  injury  might  have  been  averted  by  the 
exercise  of  ordinary  care,  notwithstanding  the  contributory  negli- 
gence of  the  person  injured. 

Same — Care  of  Trainmen — Lookouts.t — The  law  requires  that  those 
in  charge  of  a  train  shall  give  adequate  notice  of  its  approach  to 
crossings,  and  exercise  ordinary  care  by  maintaining  a  lookout  for 
the  safety  of  persons  thereon. 

Same — Contributory  Negligence — Care  in  Going  on  Track.]: — The 
law  requires  the  traveler  over  a  railway  crossing  to  exercise  ordinary 
care  to  learn  of  the  coming  of  trains  and  keep  out  of  their  way. 

Same — Rate  of  Speed. — The  speed  of  railway  trains  should  be  mod- 
crated  in  cities  and  towns  where  the  presence  of  persons  on  the 
track  in  the  street  of  the  town  or  at  crossings  must  be  anticipated. 

Same — ^Actions  for  Injuries — Questions  for  Jury. — In  an  action 
against  a  railway  company  for  .killing  plaintiffs  intestate  at  a  rail- 
way crossing,  evidence  considered,  and  held  sufficient  to  go  to  the 
jury. 

Same — ^Admission  of  Evidence — Custom  of  Deceased.§ — In  an  ac- 
tion for  the  negligent  killing  of  plaintiff's  intestate  at  a  railway 
crossing,  evidence  that  the  deceased  was  by  custom  reckless  in 
driving  across  the  railroad  is  not  admissible. 

Same — Customary  Rate  of  Freight  Train.§ — In  an  action  for  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  negligence  and  contributory  negligence  in  actions  for  in- 
juries sustained  at  railroad  crossings,  see  foot-notes  appended  to 
Baker  v.  Tacoma  Eastern  Ry.  Co.  (Wash.),  22  R.  R.  R.  723,  45  Am. 
&  Eng.  R.  Gas.,  N.  S.,  723. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
maintain  lookouts  upon  trains  approaching  crossings,  see  foot-notes 
appended  to  Cooper  v.  North  Carolina  R.  Co.  (N.  Car.),  19  R.  R.  R. 
857,  42  Am.  &  Eng.  R.  Casi,  N.  S.,  857. 

tFor  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  highway  traveler  to  discover  approaching  trains  before 
attempting  to  cross  railroad  tracks,  see  foot-notes  appended  to  Mac- 
Feat  V.  Philadelphia,  etc.,  R.  Co.  (Del.  SupV  Ct.),  24  R.  R.  R.  56,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  56;  foot-notes  appended  to  Louisville  & 
X.  R.  Co.  V.  Lucas'  Adm'r  (Ky.),  22  R.  R.  R.  739,  45  Am.  &  Eng. 
I^.  Cas.,  N.  S.,  739;  foot-notes  appended  to  Bamberg  v.  Atlantic 
Coast  Line  R.  Co.  (S.  Car.),  22  R.  R.  R.  20,  45  Am.  &  Eng.  R.  Cas., 
X-  S.,  20;  foot-notes  appended  to  Norris  v.  New  York,  etc.,  R.  Co. 
(Conn.),  22  R.  R.  R.  17,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  17. 

§Sec  extensive  note,  18  R.  R.  R.  296,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
296;  MacFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.  Sup'r  Ct.),  24  R.  R. 
R-  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  56;  Greer  v.  Union  St.  Ry.  Co. 
(Mass.),  22  R.  R.  R.  240,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  240;  Yazoo, 
«tc.,  R.  Co.  V.  Byrd  (Miss.),  22  R.  R.  R.  196,  45  Am.  &  Eng.  R.  Cas., 
^'.  S.,  196. 
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negligent  killing  of  plaintifif^s  intestate  at  a  railway  crossing,  evi- 
dence that  the  train  was  not  exceeding  the  usual  rate  of  freight 
trains  through  the  town  is  not  admissible. 

Same — Rate  of  Speed — ^Justification. — The  fact  that  by  runninj 
through  a  town  at  a  high  rate  of  speed  would  render  it  easier  to 
ascend  a  grade  just  beyond  will  not  justify  a  railway  company  in 
running  its  trains  through  the  town  so  as  to  imperil  human  life 
unnecessaril). 

Witnesses — Cross-Examination  as  to  Writings. — Written  rules  of  a 
railway  company  should  be  produced  before  allowing  cross-examina- 
tion of  the  company's  witnesses  as  to  their  contents. 

Appeal  from  Circuit  Court,  Rockcastle  County. 
*'Not  to  be  officially  reported." 

Action  by  James  Taylor's  administrator  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Benjcmnin  D,  IVarfidd,  /.  W.  Alcorn,  and  J.  IV.  Brown,  for  ap- 
pellant. 

Robert  Harding,  C,  C  IVilliams,  and  Greene  &  Van  Winkkr 
for  appellee. 

HoRSON,  J.  James  Taylor,  a  boy  13  years  old,  while  driving  a 
delivery  wagon  over  the  Main  street  crossing  of  the  Louisville 
&  Nashville  railroad  track,  in  Mt.  Vernon,  Ky.,  was  struck  and 
killed  by  a  north-bound  freight  train.  This  action  was  brought  to 
recover  for  his  death  under  the  statute.  A  verdict  and  judgment 
were  rendered  in  the  circuit  court  for  $10,000  in  favor  of  the 
plaintiff,  and  the  defendant  appeals.  The  defendant  asked  on 
the  trial  two  instructions,  which  the  court  refused  to  give.  The 
court  gave  the  jury  four  instructions  asked  by  the  plaintiff,  to 
which  the  defendant  objected,  but  the  defendant  did  not  except 
to  the  action  of  the  court  in  refusing  to  give  the  instructions  asked 
by  it,  or  in  giving  the  instructions  asked  by.  the  plaintiff.  There 
being  no  exception  by  the  defendant  to  the  action  of  the  court, 
the  propriety  of  the  instructions  cannot  be  questioned  on  the  ap- 
peal. L.  &  N.  R.  R.  V,  Bowcock,  107  Ky.  223,  51  S.  W.  580,  53 
S.  W.  262,  and  cases  cited. 

It  is  insisted,  however,  that  the  court  erred  in  refusing  to  in- 
struct the  jury  peremptorily  to  find  for  the  defendant  under  the 
evidence,  that  the  verdict  is  palpably  against  the  evidence,  and 
that  the  court  erred  in  the  admission  and  rejection  of  evidence. 
Mt.  Vernon  is  a  town  of  600  or  800  people  lying  about  equally  on 
either  side  of  the  railroad  track,  to  the  south  of  Main  street,  and 
one  square  from  it  another  street  crosses  the  railroad  track.  The 
Main  street  crossing  is  one  very  much  used;  from  400  to  1,000 
people  crossing  there  daily.  The  main  hotel  of  the  town  is  only 
a  short  distance  from  the  crossing,  the  post  office  is  only  50  or 
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60  feet  from  it,  and  six  public  roads  leading  into  the  town  lead 
to  this  crossing.  The  proof  for  the  plaintiff  was  to  the  effect 
that  the  train  was  running  about  30  or  35  miles  an  hour;  that 
the  engineer  as  he  passed  the  station  was  looking  at  some  one  at 
the  station  and  waving  to  him  and  that  he  continued  to  do  this 
until  he  was  nearly  upon  the  crossing;  that  the  boy  was  driving 
his  wagon  along  the  street  in  a  walk  or  jog  trot;  and  that  the 
statutory  signals  of  the  approach  of  the  train  to  the  crossing  were 
not  given.  There  was  another  boy  in  the  wagon  who  was  stand- 
ing up  behind  the  seat,  or  sitting  upon  it  with  his  head  turned  the 
other  way.  This  boy  saw  the  approaching  train  just  as  they 
reached  the  track,  and  jumped  from  the  wagon.  He  struck  the 
ground  between  the  main  track  and  the  side  track.  The  center  of 
the  side  track  is  14  feet  from  the  center  of  the  main  track.  Tay- 
lor remained  in  the  wagon,  and  undertook  to  whip  up  his  horse 
with  the  lines.  The  horse  cleared  the  track,  but  the  wagon  was 
struck  by  the  train  before  it  cleared  the  track,  and  Taylor  was 
killed  by  the  train.  The  view  as  one  approached  the  track  was 
obstructed  so  that  the  train  could  not  be  seen  by  the  boys  until 
ihey  got  within  about  30  feet  of  the  track,  but  neither  of  them 
evidently  did  see  it  until  they  got  within  about  15  feet  of  the  track. 
It  is  earnestly  insisted  that  Taylor  neither  stopped,  looked,  nor 
listened,  and  the  proof  for  the  plaintiff  clearly  showed  that  he 
was  guilty  of  contributory  negligence.  Still  he  cannot  testify  for 
himself.  He  had  the  right  to  assume  that  the  ordinary  signals  of 
the  approach  of  the  train  to  the  crossing  would  be  given;  and, 
when  this  is  not  done  and  a  lookout  is  not  maintained,  the  rule 
is  that  the  question  of  contributory  negligence  will  ordinarily  be 
left  to  the  jurv.  L.  C.  &  L.  R.  R.  v.  Goetz'  Adm'x,  79  Ky.  442, 
42  Am.  Rep.  227;  L.  &  N.  R.  R.  v.  Clark's  AdmV,  105  Ky.  571, 
49  S.  W.  323.  It  is  evident  that,  when  Taylor's  attention  was 
called  by  his  companion  to  the  approaching  train,  he  was  very 
close  to  the  track.  Whether  he  should  then  have  turned  his  horse 
or  gone  forward  was  a  question  he  had  to  determine  on  the  in- 
stant. The  rule  is  that,  where  a  person  has  been  placed  in  a  posi- 
tion of  peril  by  the  negligence  of  another,  he  may  recover  for 
his  injury  although  he  may  not,  as  shown  by  subsequent  events, 
adopt  the  safest  course,  provided  he  uses  such  care  and  judgment 
as  might  be  fairly  expected  of  a  person  of  ordinary  prudence  un- 
der the  circumstances.  In  view  of  the  fact  that  Taylor  was  so 
close  to  the  track  when  he  learned  of  the  approach  of  the  train, 
it  was  a  question  for  the  jury  whether  he  acted  with  ordinary 
care  in  following  the  course  he  then  pursued.  L.  &  N.  R.  R.  Co. 
r.  MoUoy's  AdmV,  91  S.  W.  685,  28  Ky.  Law  Rep.  1113.  This 
court  has  time  and  again  declined  to  adopt  the  rule  which  imposes 
all  the  care  on  the  traveler  and  none  on  the  railroad  company  at 
highway  crossings.  If  the  traveler  on  the  highway  fails  to  use 
ordinary  care  for  his  own  safety  either  from  misapprehension. 
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inadvertence,  or  mistake,  he  does  not  thereby  become  a  trespasser 
or  forfeit  that  protection  which  the  law  throws  around  human  life. 
In  such  a  case  he  may  not  recover  for  his  injury  unless  after  his 
peril  was  discovered,  or  by  ordinary  care  should  have  been  dis- 
covered by  those  in  charge  of  the  train,  the  injury  to  him  might, 
by  ordinary  care,  have  been  averted.  The  law  requires  that  those 
in  charge  of  the  train  shall  give  adequate  notice  of  its  approach 
to  the  crossing,  and  exercise  ordinary  care  by  maintaining  a  look- 
out for  the  safety  of  persons  on  the  crossing.  It  requires  of  the 
traveler  over  the  crossing  to  exercise  ordinary  care  to  learn  of 
the  coming  of  the  train  and  keep  out  of  its  way.  The  sacredness 
of  human  life  requires  that  the  duty  thus  imposed  upon  both 
parties  should  not  be  relaxed,  and  that  the  railroad  company 
should  not  be  allowed  with  impunity  to  sacrifice  human  life  by 
the  dangerous  instrumentalities  used  by  it  when  this  might  have 
been  avoided  had  it  exercised  proper  care.  A  rapidly  moving 
train  is  a  source  of  deadly  peril  to  the  travelers  on  the  highway, 
and  those  who  use  a  thing  of  so  much  danger  to  human  life 
cannot  be  acquitted  of  responsibility,  although  the  person  injured 
failed  to  use  ordinary  care  for  his  own  safety,  if  notwithstanding 
this  the  injury  might  have  been  averted  by  proper  care  on  their  part. 
In  the  case  at  bar  if  proper  notice  of  the  approach  of  the  train 
had  been  given,  or  if  the  engineer  had  been  maintaining  a  look- 
out, or  if  the  wagon  had  had  another  second  to  clear  the  track, 
the  death  of  the  intestate  might  have  been  avoided. 

The  proof  for  the  defendant  showed  that  the  bell  of  the  train 
was  ringing  as  the  train  approached  the  crossing,  and  that  the 
train  was  not  running  more  than  15  or  16  miles  an  hour.  It  also 
showed  that  the  whistle  was  blown  a  number  of  times  as  the 
train  approached  the  station,  and  that  these  signals  were  heard 
by  persons  in  different  parts  of  the  town;  but  there  were  build- 
ings between  Taylor  and  the  train,  and  this  may  account  for  the 
fact  that  neither  he  nor  his  friend  noticed  the  whistle.  It  has 
been  held  by  this  court  that  the  speed  of  railroad  trains  should 
be  moderated  in  cities  and  towns  where  the  presence  of  persons 
on  the  track  in  the  street  of  the  town  or  at  crossings  must  be  an- 
ticipated, and  that  to  run  a  railroad  train  through  such  a  town  at 
a  great  rate  of  speed  is  evidence  of  negligence.  Illinois  Central 
R.  R.  v.  Murphy's  AdmV,  97  S.  W.  720,  30  Ky.  Law  Rep.  93 ; 
Rader's  Administratrix  v.  L.  &  N.  R.  R.  (decided  October  16, 
1907)  104  S.  W.  774.  Under  these  authorities,  the  court  prop- 
erly refused  to  instruct  the  jury  peremptorily  to  find  for  the  de- 
fendant, and  the  verdict  is  not  so  palpably  against  the  evidence  as 
to  warrant  us  in  disturbing  it  on  this  ground. 

The  defendant  offered  to  prove  that  Taylor  was  by  custom 
reckless  in  driving  across  the  railroad,  and  that  he  had  on  several 
previous  occasions  come  very  near  being  hit  by  the  train.  This 
evidence  was  properly  rejected.     In  a  civil  action  neither  side 
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can  give  in  evidence  what  the  custom  or  practice  of  either  of 
the  parties  is.  The  question  is  not  what  they  were  accustomed  to 
do,  but  what  they  did  at  the  time  in  controversy.  The  plaintiff 
could  not  prove  that  the  defendant  was  by  custom  negligent  in 
running  its  trains  over  this  crossing,  or  that  he  was  always  very 
careful  in  driving  over  it.  L.  &  N.  R.  R.  Co.  v.  Berry,  88  Ky. 
225,  10  S.  VV.  472,  21  Am.  St.  Rep.  329;  L.  &  N.  R.  R.  Co.  v. 
Chism,  47  S.  VV.  251,  20  Ky.  Law.  Rep.  384;  1  Wharton  on  Evi- 
dence, §  29.  For  the  same  reason,  it  was  improper  for  the  de- 
fendant to  show  that  the  train  in  controversy  was  running  no 
faster  than  its  freight  trains  usually  ran  through  the  town.  It 
could  acquire  by  prescription  no  right  to  run  its  train  through 
the  town  at  a  dangerous  rate  of  speed ;  and,  if  this  train  was  run- 
ning at  a  dangerous  rate  of  speed,  it  was  no  less  responsible  for 
it  if  on  other  days  other  trains  were  run  by  it  through  the  town 
just  as  rapidly.  The  evidence,  if  admitted,  would  have  proved 
nothing  material  to  the  case.  It  is  manifest  that  a  train  loaded 
like  this  could  stop  at  the  station  and  then  pull  up  the  grade; 
but  it  would  be  harder  for  it  to  do  ^o.  The  fact  that  it  would 
be  easier  to  get  the  train  up  the  grade  by  running  through  the 
town  at  a  high  rate  of  speed  is  not  sufficient  to  justify  the  rail- 
road in  so  running  its  trains  through  the  town  as  to  imperil  human 
life  unnecessarily. 

Complaint  is  also  made  that  appellant's  witnesses  were  allowed ' 
to  be  cross-examined  as  to  certain  rules  of  the  company  where  the 
rules  were  not  produced.  Regularly  the  written  rules  should  al- 
ways be  produced  before  any  testimony  is  allowed  as  to  their  con- 
tents ;  but  in  this  case  what  was  admitted  about  the  rules  bore  so 
remotely  upon  the  issue  which  the  jury  were  to  try  that  we  do 
not  see  that  the  substantial  rights  of  the  appellant  were  preju- 
diced. At  least,  the  ends  of  justice  do  not  require  the  granting 
of  a  new  trial  for  this  reason.  The  witnesses  had  been  introduced 
by  appellant  to  show  that  the  train  was  not  running  over  15  or 
16  miles  an  hour,  and  that  the  proper  signals  of  the  approach 
of  the  train  to  the  crossing  were  given.  What  they  testified  to  in 
regard  to  the  rules  was  only  as  to  collateral  matters. 

Judgment  affirmed. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  30,  1907.) 

[153   Fed.   Rep.   511.] 

Railroads — Injuries  to  Licensee — Speed — Negligence."^ — In  general, 
in  the  absence  of  a  regulating  statute  or  ordinance,  a  carrier  may 
run  its  trains  at  such  a  rate  of  speed  as  it  deems  convenient  for  the 
conduct  of  its  business,  without  being  guilty  of  negligence  per  se 
in  case  a  derailment  occurs  resulting  in  injuries  to  licensees  on  the 
train. 

Same — Question  for  Jury.* — Where  defendant  railroad  company 
operated  a  fast  mail  train  down  a  descending  grade  of  60  feet  to  the 
mile,  and  at  the  sharpest  point  of  a  6  degree  curve  at  the  foot  of  the 
grade,  at  the  rate  of  from  70  to  75  miles  per  hour,  without  slackening 
speed,  and  the  train  was  derailed  at  the  curve,  resulting  in  the  death 
of  plaintiff's  intestate,  an  express  messenger  working  on  the  train, 
whether  defendant  was  guilty  of  negligence  was  for  the  jury. 

Writ  of  Error — Excessiveness  of  Damages — Review. — The  Circuit 
Court  of  Appeals  has  no  jurisdiction  to  review  an  objection  that  the 
damages  awarded  in  an  action  for  wrongful  death  are  excessive, 
though  it  is  convinced  that  the  trial  court  improperly  exercised  its 
discretion  in  refusing  to  grant  defendant  relief  on  such  ground  on  the 
motion  for  a  new  trial. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Iowa. 

Error  to  review  a  judgment  obtained  by  Mary  O'Brien,  as  ad- 
ministratrix of  the  estate  of  J.  J.  O'Brien,  deceased,  against  the 
Chicago  &  Xorthwestern  Railway  Company. 

D,  E.  Lyon  {Lyon  &  Lyon,  on  the  brief),  for  plaintiff  in  error. 
R.  ^L  Wright  {Wright  &  Xngcnt  and  Hcaly  &  Healy,  on  the 
brief),  for  defen^lant  in  error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judges. 

Hook,  Circuit  Judge.  This  is  the  second  appearance  of  this 
case  in  this  court.  When  it  was  first  here,  a  judgment  in  favor 
of  the  plaintiff  was  reversed  because  the  trial  court  refused  to  in- 
struct the  jury  that  negligence  could  not  be  inferred  from  the 
fact  of  accident  in  an  action  for  the  death  of  one  who  was  not  a 
passenger,  but  whose  relation  to  the  defendant  was  analogous  to 
that  of  an  employee  and  governed  by  the  same  principles.    Also 

♦For  the  authorities  in  this  series  on  the  question  whether  railway 
postal  clerks  are  passengers,  see  foot-notes  appended  to  Decker  r. 
Chicago,  etc.,  Ry.  Co.   (Minn.),  24  R.  R.  R.  587,  47  Am.  &  Eng.  R. 
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it  was  doubted  that  there  was  sufficient  evidence  that  the  derail- 
ment  of  the  train  which  resuhed  in  the  death  of  the  deceased  was 
due  to  the  negligence  of  the  defendant.  The  general  features  of 
the  case  fully  appear  in  the  report  of  our  previous  opinion.  Rail- 
way Co.  ^^  O'Brien,  67  C.  C.  A.  421,  132  Fed.  593. 

At  the  second  trial  additional  evidence  of  a  dangerous  rate  of 
speed,  in  connection  with  the  particular  structure  of  the  track  at 
and  in  the  vicinity  of  the  place  of  wreck,  was  introduced,  and  the 
plaintiff  again  secured  a  verdict  and  judgment.  The  exceptions, 
preserved  at  the  trial  and  such  of  the  assignments  of  error  as 
were  framed  and  set  forth  in  the  brief  of  counsel  m  the  manner 
required  by  the  rules  of  this  court  present  but  one  question  that 
requires  our  consideration:  Did  the  trial  court  err  in  refusing 
the  defendant's  request  for  a  directed  verdict  in  its  favor?  In 
other  words,  was  there  sufficient-  evidence  of  the  negligence  of 
the  defendant  to  require  the  submission  of  the  case  to  the  jury? 

The  train  upon  which  the  plaintiff's  intestate  was  engaged  as 
an  express  messenger  and  the  wreck  of  which  resulted  in  his 
death  was  a  fast  mail  train  running  between  Chicago  and  Omaha. 
Its  schedule  called  for  a  speed  of  45  miles  per  hour,  though  it 
does  not  follow  that  that  speed  was  to  be  maintained  over  every 
portion  of  the  track.  The  train  was  derailed  a  short  distance 
west  of  Boone,  Iowa,  at  the  foot  of  a  descending  grade  of  60 
feet  to  the  mile,  and  at  the  sharpest  point  of  a  6  degree  curve. 
There  were  but  three  curves  as  sharp  on  defendant's  system  in 
Iowa  comprising  more  than  1,000  miles  of  railroad  track,  and  it 
was  the  sharpest  curve  between  Boone  and  the  Missouri  river. 
All  other  charges  of  negligence  failing  for  lack  of  proof,  the 
only  claim  left  the  plaintiff  was  that  the  accident  was  caused  by  a 
negligent  rate  of  speed  at  which  the  train  was  being  run  by  the 
engineer,  considering  the  grade  and  the  sharp  curve  at  the  bottom. 
Upon  this  question  there  was  the  following  testimony  for  the 
plaintiff  supplementing  a  description  of  the  track  and  grade : 

Lindell  was  a  railway  mail  clerk  upon  the  wrecked  train.  He 
had  made  the  particular  run  about  60  times.  For  some  minutes 
before  the  accident  he  was  looking  out  of  the  side  door  of  his 
car  and  observing  the  telegraph  poles  and  other  fixed  objects 
along  the  right  of  way.  After  qualifying  himself  to  testify  upon 
the  subject  of  speed,  he  said  that  the  train  was  running  from  70 
to  75  miles  per  hour. 

Sigafoos  was  an  express  messenger  working  in  the  express  car 
under  the  directions  of  the  deceased.  He  said  that  the  train  was 
going  so  fast  over  the  curves  near  the  point  of  derailment  and 
the  car  was  swaying  so  violently  that  nearly  all  of  the  piles  of 
express  packages  were  thrown  down. 

Dye  showed  his  familiarity  with  railroad  operations  by  testify- 
ing that  he  had  been  a  railway  telegrapher  for  about  eight  years. 
He  saw  the  accident  from  a  point  half  a  mile  distant,  and  said 
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that  the  engine  was  working  steam  in  going  down  the  hill,  a  thing 
which  he  had  never  observed  before  upon  any  of  the  15  to  30 
other  occasions  when  he  saw  the  train  at  that  place.  The  noise 
of  escaping  steam  and  the  unusual  speed  attracted  his  attention. 

Hoyt,  a  railway  mail  clerk  of  seven  years'  experience,  had 
served  upon  this  fast  mail  train  for  a  year,  and  in  going  eastward 
and  westward  had  passed  over  the  track  where  the  derailment  oc- 
curred about  every  three  days.  On  the  occasion  in  question,  and 
shortly  before  the  accident,  the  letters  were  thrown  from  their 
pigeon  holes  at  the  side  of  the  car  by  the  violent  lurching  of  the 
train.  This "  was  an  unusual  occurrence.  He  did  not  re- 
call that  it  had  ever  happened  before.  The  pigeon  holes  from 
which  the  letters  were  thrown  were  about  seven  inches  in  depth, 
with  a  downward  slant  of  about  an  inch.  He  had  difficulty  in 
keeping  his  feet,  and  the  clerks  were  tossed  from  side  to  side  of 
the  car.  The  train  seemed  to  be  going  at  a  greater  rate  of  speed 
than  usual.  He  also  said  that  he  did  not  notice  that  the  air  brakes 
were  applied,  although  if  they  had  been  the  effect  would  have  been 
noticeable. 

Fox,  a  locomotive  engineer  with  over  30  years'  experience,  said 
that  a  speed  of  60  miles  per  hour  down  such  a  grade  and  upon 
such  a  curve  would  be  unsafe,  and  the  danger  would  be  enhanced 
with  the  increase  of  the  speed ;  also  that  the  application  of  the 
brakes  steadies  a  train  when  taking  a  -curve  at  speed. 

Dowd,  a  locomotive  engineer,  said  that  the  purpose  of  apply- 
ing brakes  on  a  sharp  curve  is  to  steady  the  train.  The  testimony 
of  Nettle  and  Johnson  was  to  the  same  effect. 

Bowles,  an  eyewitness  who  testified  at  the  first  trial,  again  said 
that  the  train  was  running  with  unusual  speed,  nearly  twice  as 
fast  as  on  former  occasions,  and  that,  while  previously  this  train 
slowed  up  at  the  descent,  it  did  not  do  so  at  this  time. 

The  rapid  movement  of  trains  in  the  carriage  of  freight  and 
passengers  and  the  mails,  resulting  from  the  insistent  demands  of 
the  public  and  the  necessities  of  commerce,  has  become  a  feature 
of  our  modern  life,  and  the  enterprise  of  the  times  finds  expres- 
sion in  the  train  schedules  of  the  carriers.  A  complete  observ- 
ance of  these  schedules,  which  would  imply  perfection  in  me- 
chanism and  human  skill,  is  impossible  in  the  practical  operation 
of  a  railroad.  Moreover,  conditions  constantly  arise  which  as 
often  require  that  some  trains  be  rushed  forward  at  increased 
speed  as  that  others  be  held  back  in  order  that  the  business  of 
transportation  may  not  be  unduly  impeded  and  the  engagements 
of  the  carrier  be  measurably  fulfilled.  All  of  this  signifies  risk 
to  life  and  limb  of  those  who  serve  upon  the  train;  but,  if  the 
company  has  been  duly  diligent  in  respect  of  operation,  appli- 
ances, and  ways,  the  risk  is  one  that  is  assumed,  and  there  is  no 
recourse  for  a  resulting  injury.  And  so  the  general  rule  is  that, 
in  the  absence  of  a  regulating  statute  or  ordinance,  a  railroad  com- 
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pany  is  at  liberty  to  run  its  trains  at  such  speed  as  it  deems  con- 
venient for  the  conduct  of  its  business,  and  a  high  rate  of  speed 
is  not,  per  se,  negligence.  But  this  rule  has  its  limitations.  For 
instance,  there  may  be  at  particular  points  upon  its  railroad  such 
defects  in  the  track  or  such  conditions  of  structure,  though  not 
defective,  as  to  make  the  rate  of  speed  at  which  a  train  is  moving 
an  element  to  be  considered  in  determining  the  question  of  negli- 
gence. Railroad  v.  Bishard  (C.  C.  A.)  147  Fed.  496,  was  a  case 
of  that  character.  A  train  moving  at  high  speed  was  wrecked 
by  being  shunted  to  a  siding  constructed  and  designed  for  trains 
moving  slowly  or  under  control.  See,  also,  Meloy  z\  Railway,  77 
Iowa,  743,  42  N.  W.  563,  4  L.  R.  A.  287,  14  Am.  St.  Rep.  325. 
There  is  an  analogy  in  passenger  cases,  though  the  rules  govern- 
ing liability  are  different.  Railway  v.  Lewis,  145  111.  67,  33  N. 
E.  960.  In  Railway  Co.  v.  Clowes,  93  Va.  189,  24  S.  E.  833,  the 
court,  after  observing  that  as  matter  of  law  mere  rate  of  speed, 
though  unusual,  is  not  negligence,  said: 

"Without  doubt  a  rate  of  speed  may  be  dangerous,  taken  in 
connection  with  other  circumstances ;  as,  for  instance,  the  condi- 
tion of  the  track,  which  would  be  entirely  safe  under 
other  circumstances.  The  degree  of  curvature  may  be 
such  as  to  render  more  than  a  given  rate  of  speed 
dangerous,  and  a  dangerous  rate  of  speed  is  negligence." 

The  evidence  in  this  case  on  behalf  of  the  plaintiff,  the  sub- 
stance of  which  has  been  given,  is  harmonious  and  of  a  substan- 
tial character,  and  in  our  opinion  it  is  sufficient,  being  believed  by 
the  jury  as  against  the  countervailing  evidence,  to  support  the  con- 
clusion that  the  train  was  being  negligently  operated  by  the  engi- 
neer in  view  of  the  unusual  and  excessive  speed,  the  descending 
grade,  and  the  sharp  curve  at  the  bottom,  A  statute  of  Iowa 
permits  a  recovery,  although  the  deceased  and  the  engineer  were 
fellow  servants. 

Complaint  is  made  of  the  amount  of  damages  awarded.  The 
attention  of  the  trial  court  was  directed  to  this  matter  by  a  mo- 
tion for  a  new  trial,  which  was  overruled.  We  agree  with  coun- 
sel that  the  award  is  excessive,  and  that  the  defendant  has  been 
thereby  deprived  of  its  property  to  that  extent;  but  it  has  been 
conclusively  settled  that  the  sole  remedy  for  such  a  grievance  is 
by  appeal  to  the  judgment  and  discretion  of  the  trial  court.  Its 
refusal  to  act  is  final. 

The  judgment  is  affirmed. 
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(Court  of  Appeals  of  Kentucky,  June  5,   1907.) 

[102  S.  W.  Rep.  810.] 

Railroads — Injuries  at  Crossings — Actions — Evidence. — In  an  ac- 
tion for  the  death  of  plaintiff's  intestate  at  a  private  railway  cross- 
ing, where  several  persons  testified  that  the  whistle  was  not  sounded 
when  the  train  approached  a  public  crossing  near  the  private  one, 
it  was  not  error  to  exclude  the  evidence  of  the  engineer  and  fireman 
that  they  thought  it  was  sounded,  where  they  admitted  that  they  did 
not  remember  about  it. 

Same — Contributory  Negligence.^ — Where  plaintiff's  intestate  was 
injured  at  a  railway  crossing,  recovery  is  not  barred  unless  she  failed 
to  exercise  such  care  as  an  ordinarily  prudent  person  would  exercise 
under  similar  circumstances. 

Same — Obstruction  at  Crossings — Actions — Instructions. — In  an  ac- 
tion for  injuries  to  plaintiff's  intestate  received  at  a  railway  crossing, 
where  it  was  shown  that  a  pile  of  dirt  obstructed  the  view  of  the 
tracks  from  the  crossing,  it  was  not  error  to  refuse  to  instruct  that 
it  was  the  duty  of  intestate  to  exercise  care  commensurate  with  the 
increased  danger,  where  it  had  already  instructed  that  i*:  was  her  duty 
to  look  and  listen  before  going  upon  the  track. 

Same — Negligence  of  Engineer.t — Where  plaintiff's  intestate  was 
Icilled  at  a  railway  crossing,  and  there  was  evidence  that  the  engineer 
by   the   exercise   of  ordinary  care  could   have   seen   her,   and   should 

have  known  that  she  was  going  upon  the  track  unaware  of  the  ap- 

■ 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  highway  traveler  before  making  an  attempt  to  cross  rail- 
way tracks,  see  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v. 
Lucas'  Adm'r  (Ky.),  22  R.  R.  R.  739,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
739;  foot-notes  appended  to  Ramberg  v.  Atlantic  Coast  Line  R.  Co. 
(S.  Car.).  22  R.  R.  R.  20,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  20;  foot- 
notes appended  to  Xorris  v.  New  York,  etc.,  R.  Co,  (Conn.),  22  R.  R. 
R.  17,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  17. 

For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  person  for  his  own  protection,  see  foot-notes  ap- 
pended to  Wilson  V.  Southern  Ry.  (S.  Car.),  22  R.  R.  R.  548,  45  Am. 
&  Eng.  R.  Cas.,  X.  S.,  548;  foot-notes  appended  to  Cole  v.  Blue 
Ridge  Ry.  Co.  (S.  Car.),  21  R.  R.  R.  606,  44  Am.  &  Eng.  R.  Cas.,  X. 
S.,  606;  foot-notes  appended  to  Alabama  Great  Southern  R.  Co.  v, 
Fulton  (Ala.),  20  R.  R.  R.  311,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  311. 

tSee  foot-notes  appended  to  Louisville  &  N.  R.  Co.  ik  Vanarsdell's 
Adm'r  (Ky.),  10  R.  R.  R.  1,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Rawitzer 
V.  St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  &  Eng.  R. 
Cas.,  X.  S.,  91. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
maintain  lookouts  upon  trains  approaching  crossings,  see  foot-notes 
appended  to  Cooper  v.  X'orth  Carolina  R.  Co.  (X.  Car.),  19  R.  R.  R. 
856,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  856. 
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proach  of  the  train  in  time  to  have  avoided  striking  her,  it  was 
proper  to  instruct  that  the  defendant  was  liable  if  its  engineer  saw 
intestate  approaching  the  track  without  looking  for  the  train  in  time 
to  have  prevented  striking  her. 

Same — Signals — Private  Crossings.} — Where  the  persons  using  a 
private  crossing  could  plainly  hear  the  signals  required  for  a  public 
crossing,  and  relied  upon  them  for  warning  of  an  approaching  train, 
the  railway  company  is  liable  for  injuries  at  the  private  crossing  re- 
sulting from  its  failure  to  give  proper  signals  at  the  public  crossing, 
though  a  mile  distant. 

Appeal  from  Circuit  Court,  Lewis  County. 
''Not  to  be  officially  reported." 

Action  by  Nancy  J.  Wilson's  administrator  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

JV.  H.  IVardsxcorth,  Le  Wright  Browning,  and  Worthington  & 
Cochran,  for  appellant. 
Allan  D.  Cole,  Thos.  B.  Phister,  and  R.  D,  Wilson,  for  appellee. 

Carroll,  J.  This  is  the  second  appeal  of  this  case.  The  opin- 
ion heretofore  delivered  may  be  found  in  86  S.  W.  690,  27  Ky. 
Law  Rep.  778.  As  the  facts  are  there  fully  and  correctly  stated, 
we  will  not  repeat  them.  A  reversal  is  asked  because  of  alleged 
error  in  granting  and  refusing  instructions,  and  excluding  com- 
petent evidence. 

The  engineer  and  fireman  were  asked  whether  the  whistle  was 
sounded  for  the  road  crossing  west  of  the  private  crossing  at 
which  appellee  was  killed  by  a  fast  passenger  train  going  east. 
They  each  answered  that  they  did  not  remember  whether  it  was 
or  not.  Each  was  then  asked :  "Have  you  any  judgment  about 
what  you  did  that  day?"  To  this  question  objection  was  sus- 
tained, and  an  avowal  made  that  each  witness,  if  he  was  per- 
mitted to  answer,  would  say  that  it  was  the  custom  of  the  engi- 
neer to  whistle,  and  they  were  satisfied  that  he  performed  his 
duty,  although  they  had  no  recollection  of  it  at  the  time  they  testi- 
fied. In  view  of  the  fact  that  both  the  engineer  and  fireman 
stated  positively  that  they  did  not  remember  whether  the  whistle 
was  sounded  or  not,  it  cannot  be  said  that  it  was  error  to  refuse 
to  permit  an  expression  of  opinion  on  the  subject.  If  the  engineer 
and  fireman  had  no  recollection  whatever  about  the  matter,  their 
opinion  that  the  whistle  was  sounded  would  be  of  little  value; 
and.  even  had  they  been  permitted  to  express  an  opinion  con- 
cerning it,  it  is  fair  to  assume  that  the  result  of  the  trial  would  not 
have  been  aflfected.     A  number  of  witnesses  testified  positively 

tSee  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Gesswine 
(C.  C.  A.),  20  R.  R.  R.  553,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  553. 
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that  the  whistle  was  not  sounded,  and  appellant  could  not  have 
been  prejudiced  by  the  failure  to  permit  these  employees  to  ex- 
press an  opinion  touching  a  matter  about  which  neither  of  them 
had  any  knowledge. 

,  The  jury  were  instructed,  in  substance,  that  it  was  the  duty  of 
the  agents  in  charge  of  the  train  that  killed  decedent  to  sound  the 
whistle  or  ring  the  bell  on  approaching  the  public  crossing,  and, 
if  they  believed  from  the  evidence  that  it  was  customary  for  the 
deceased  when  using  the  private  crossing  to  and  she  did  rely  upon 
the  signals  given  for  the  public  crossing,  and  further  believe  that 
the  whistle  was  not  sounded  or  the  bell  rung,  and  by  reason  of 
the  failure  in  this  respect  deceased,  while  exercising  ordinary 
care  for  her  own  safety,  was  struck  and  killed,  they  should  find 
for  the  plaintiff.  They  were  further  told  that  it  was  the  duty 
of  the  deceased  in  approaching  the  crossing  where  she  was  killed 
to  look  along  the  track  in  both  directions  for  trains  that  might  be 
approaching  before  starting  to  go  across  the  railroad,  and  it  was 
also  her  duty  to  listen  for  approaching  trains  before  attempting 
to  cross,  and,  if  they  believed  that  by  looking  and  listening  she 
would  have  been  warned  o^  the  approach  of  the  train  in  time  to 
have  avoided  coming  in  collision  with  it,  they  should  find  for  the 
company;  although  they  might  believe  its  employees  were  guilty 
of  negligence,  unless  they  further  believed  that  the  engineer  saw 
in  time  to  have  prevented  striking  her  that  decedent  w^as  approach- 
ing the  track  without  either  looking  or  listening  or  being  aware 
of  the  approach  of  the  train ;  also  that  if  the  company  undertook 
to  maintain  the  private  crossing  and  negligently  allowed  a  pile 
of  dirt  to  accumulate  on  one  side  thereof,  which  obstructed  the 
view  of  decedent  while  attempting  to  use  the  crossing  to  such  an 
extent  that  she  could  not  by  the  exercise  of  ordinary  care  obser\'e 
an  approaching  train,  and  that  by  reason  of  such  negligence  she 
was  struck  and  killed,  they  should  find  for  the  plaintiflF.  The  in- 
struction imposing  upon  the  decedent  the  duty  of  looking  and  lis- 
tening for  the  approach  of  a  train  before  she  attempted  to  cross 
the  track  was  more  favorable  to  appellant  than  the  law  author- 
izes. It  is  not  and  never  has  been  the  rule  in  this  state  that  per- 
sons rightfully  using  crossings  must  either  stop  or  look  or 
listen  for  the  approach  of  trains.  The  only  duty  imposed  upon 
them  is  to  exercise  ordinary  care — that  is,  such  care  as  an  or- 
dinarily prudent  person  would  exercise  under  like  conditions  and 
similar  circumstances — and  the  jury  were  informed  that  there 
could  be  no  recovery  for  appellee  unless  the  deceased  exercised 
this  degree  of  care. 

Counsel  for  appellant  concede  that  the  court  properly  instnicted 
the  jury  in  respect  to  the  negligence  of  the  company  in  permitting 
a  pile  of  dirt  to  remain  and  obstruct  a  view  of  the  railroad  from 
the  crossing,  but  insist  that  the  court  should  also  have  instructed 
the  jury  that,  if  tliis  pile  of  dirt  prevented  the  decedent  from 
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seeing  an  approaching  train,  then  it  was  her  duty  on  that  account 
to  exercise  greater  care  in  going  on  or  across  the  track,  and  such 
care  as  was  commensurate  with  the  increased  danger.  The  court 
did  more  than  it  was  asked  to  do  by  this  instruction,  as  it  imposed 
on  plaintiff,  not  only  the  duty  of  exercising  great  care,  but  re- 
quired that  she  must  look  and  listen.  So  that,  in  view  of  the  in- 
struction given  by  the  court,  appellant  cannot  justly  insist  that 
it  was  prejudiced  by  the  failure  to  give  the  one  asked. 

Complaint  is  made  that  it  was  error  to  qualify  the  instruction 
as  to  contributory  neglect  by  making  the  company  liable  if  the 
engineer  saw  decedent  approaching  the  track  without  looking  for 
the  train  in  time  to  have  prevented  Striking  her.  There  was  evi- 
dence that,  when  decedent  emerged  from  behind  the  pile  of 
dirt,  which  was  only  a  few  feet  from  the  track,  the  engineer 
by  the  exercise  of  ordinary  care  could  have  seen  her,  and 
should  have  known  that  she  was  going  upon  the  track  un- 
aware of  the  approach  of  the  train  in  time  to  have  avoided  strik- 
ing her.  In  view  of  this  evidence,  it  was  competent  to  submit  this 
question  to  the  jury,  as  if  the  persons  in  charge  of  the  train  dis- 
covered the  imminent  peril  in  which  the  deceased  was  placed, 
it  was  their  duty  to  exercise  ordinary  care  to  prevent  the  injury. 

The  road  crossing  for  which  it  was  the  duty  of  appellant's 
agents  to  sound  the  whistle  and  ring  the  bell  was  a  mile  from 
the  private  crossing,  and  it  is  argued  that  the  distance  is  too 
great  to  entitle  persons  at  the  private  crossing  to  rely  on  the  sig- 
nals givtn  for  the  public  crossing.  There  is  no  doubt  that  sig- 
nals given  at  the  public  crossing  could  be  plainly  heard  at  the 
private  crossing,  and  that  persons  using  the  private  crossing  re- 
lied upon  them,  and,  this  being  true,  it  is  not  important  that  the 
distance  between  them  was  a  mile;  the  material  inquiry  being, 
did  persons  using  the  private  crossing  rely  on  the  signals  for  the 
public  crossing  and  could  they  be  plainly  heard  ?  When  these  two 
conditions  concur,  and  the  company  is  remiss  in  its  duty,  it  be- 
comes liable  in  damages  to  persons  using  the  private  crossing 
who  are  injured  by  its  negligence.  Cahill  v,  Cincinnati  R.  Co.,  92 
Ky.  345,  18  S.  W.  2. 

The  facts  in  the  case  of  Louisville  &  Nashville  R.  Co.  v.  Surv- 
ant,  44  S.  W.  88,  19  Ky.  Law  Rep.  1576,  relied  on  by  appellant, 
are  so  different  from  those  here  presented  that  the  conclusions 
arrived  at  in  that  case  are  not  at  all  applicable  to  this. 

Perceiving  no  error,  the  judgment  is  affirmed. 

27  R  R  R— 16 
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(Supreme  Court  of  Washington,  July  26,  1907.) 

[91   Pac.   Rep.   13.] 

Railroads — Fires — ^Action — Evidence — Sufficiency. — Evidence  in  an 
action  against  a  railway  company  for  loss  caused  by  a  fire  escaping 
from  the  right  of  way  held  to  sustain  a  verdict  for  plaintiff. 

Same — Instruction. — In  an  action  against  a  railway  company  for 
loss  caused  by  a  fire  escaping  from  its  right  of  way,  an  instruction 
that,  if  the  jury  should  not  find  that  the  company  through  its  offi- 
cers or  agents  caused  the  fire,  defendant  should  recover,  was  not 
objectionable  as  making  the  company  liable,  though  it  exercised 
reasonable  care,  where  the  other  instructions,  clearly  made  reason- 
able care  a  test  of  the  company's  liability. 

Appeal — Review — Estoppel  to  Assert  Error. — Where,  in  an  action 
against  a  railway  company  for  a  loss  caused  by  a  fire  escaping  from 
its  highway,  the  matter  of  negligence  in  the  use  of  defective  appli- 
ances was  squarely  within  the  issues  made  by  the  pleadings,  and  the 
company  introduced  evidence  upon  the  subject,  it  could  not  complain 
that  the  court  erred  in  instructing  thereon,  though  the  subject  was 
eliminated  by  concession  at  the  trial. 

Railroads — Fires — Company's  Duty.* — A  railway  company  must  ex- 
ercise reasonable  care  to  keep  its  right  of  way  at  points  adjoining 
the  private  property  of  others  free  from  combustible  materials  liable 
to  become  ignited  from  passing  trains. 

Same — Defects  in  Engine. — Where  grain  is  burned  by  a  fire  orig- 
inating on  a  railway  right  of  way  through  sparks  escaping  from  a 
passing  engine  and  spreading  to  the  field,  it  is  immaterial  to  the  com- 
pany's liability  whether  the  engine  was  improperly  equipped. 

Same — Management  of  Engine.f — As  to  the  liability  of  a  railway 
company  for  loss  caused  by  fire  originating  on  its  right  of  way 
through  sparks  from  a  passing  engine  spreading  to  an  adjoining  field, 
it  was  immaterial  whether  the  employees  in  charge  of  the  engine 
were  careful  or  negligent  in  operating  it." 

Appeal  from  Superior  Court,  Lincoln  County;  W.  T.  Warren, 
Judge. 

Action  by  the  Fireman's  Fund  Insurance  Company  against  the 
Northern  Pacific  Railway  Cornpany.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

♦See  foot-note  appended  to  Atchison,  etc.,  Ry.  Co.  i\  Sprague 
(Kan.),  22  R.  R.  R.  330,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  330. 

tScc  second  foot-note  appended  to  Louisville  &  N.  R.  Co.  (Ala.), 
13  R.  R.  R.  836,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  836. 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        243 

Fireman's  Fund  Ina.  Co.  v.  Northern  Pac.  Ry.  Co 

Edward  /.  Cannon,  for  appellant. 

//.  N,  Martin  and  O.  C.  Moore,  for  respondent. 

HadlEy,  C.  J.  This  action  was  brought  to  recover  damages 
on  account  of  the  destruction  by  fire  of  standing  wheat  in  an 
open  field.  One  Nichols  was  the  owner  of  the  wheat,  and  the 
field  adjoins  the  right  of  way  of  the  Northern  Pacific  Railway 
Company.  The  complaint  alleges  that  the  fire  was  due  to  the 
negligence  of  the  railway  company.  The  suit  was  brought  by  the 
Fireman's  Fund  Insurance  Company  against  the  railway  company, 
and  said  Nichols  was  also  joined  as  a  party  plaintiff.  The  in- 
surance company  had,  prior  to  the  fire,  issued  a  policy  of  in- 
surance to  Nichols  to  protect  him  against  loss  by  fire  in  the  wheat. 
After  the  fire  the  loss  was  adjusted,  and  the  insurance  company 
paid  Nichols  $322.57  on  account  of  the  loss.  The  insurance  com- 
pany, claiming  that  it  is  entitled  to  be  reimbursed  by  right  of  sub- 
rogation, then  brought  this  suit  against  the  railway  company. 
At  the  trial  any  claim  in  favor  of  Nichols  was  dismissed.  The 
complaint  charged  negligence  of  the  defendant  in  permitting  a 
large  amount  of  dry,  combustible  material  to  accumulate  on  its 
right  of  way  at  the  point  were  the  right  of  way  adjoins  the  prem- 
ises of  Nichols,  also  that  the  locomotive  appliances  were  defective, 
and  that  sparks  were,  by  reason  thereof,  permitted  to  escape, 
causing  the  fire.  Negligence  was  denied.  The  cause  was  tried 
before  a  jury,  and  a  verdict  was  returned  against  the  railway 
company  for  the  exact  sum  which  the  plaintiff  company  paid 
Nichols  on  account  of  said  loss.  Judgment  was  entered  in  ac- 
cordance with  the  verdict,  and,  the  defendant's  motion  for  new 
trial  having  been  denied,  it  has  appealed. 

Appellant  first  assigns  error  in  that  judgment  was  entered 
against  it  and  that  its  motion  for  a  new  trial  was  denied.  It  is 
argued  that  the  evidence  is  insufficient  to  sustain  the  verdict.  We 
think  this  contention  is  not  well  taken.  The  evidence  showed 
that  much  dry  grass,  from  four  to  five  inches  in  height,  was 
permitted  to  stand  upon  the  right  of  way  at  the  place  where 
witnesses  testified  the  fire  started,  and  from  which  it  immediately 
spread  into  the  adjoining  wheat  field  where  the  damage  was 
done.  The  fire  occurred  in  August,  and  the  testimony  showed 
that  the  grass  was  very  dry.  It  was  also  shown  that  the  fire 
sprang  up  very  soon  after  one  of  appellant's  trains  had  passed 
the  spot  at  which,  it  is  claimed,  the  fire  began,  the  spot  being  on 
the  right  of  way  near  the  track.  We  think  there  was  sufficient 
evidence  to  sustain  the  verdict. 

Error  is  urged  upon  the  following,  which  was  the  concluding 
sentence  of  an  instruction  given  by  the  court :  "If  you  do  not 
find  the  defendant  railway  company,  through  its  officers  or  agents, 
was  the  cause  of  that  fire,  then  you  should  find  for  the  defend- 
ant." It  is  argued  that  the  above  in  effect  stated  to  the  jury  that, 
if  the  railway  company  started  the  fire,  it  is  liable,  no  matter  what 
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the  circumstances  were  or  what  degree  of  care  it  exercised, 
whereas  it  was  required  by  the  law  to  exercise  only  reasonable 
care.  We  think  no  such  inference  could  have  been  drawn  when 
the  instructions  given  the  jury  were  considered  together,  as  we 
have  frequently  held  they  must  be.  They  were  clearly  instructed 
that  the  railway  company  was  required  to  exercise  reasonable 
care.  That  they  understood  such  to  be  the  standard  and  test 
of  appellant's  liability  we  think  there  can  be  no  doubt.  The  same 
comment  is  applicable  to  assignment  of  error  No.  4,  which  relates 
to  another  instruction.  It  is  also  argued  that  some  of  the  in- 
structions are  inconsistent,  but  we  are  satisfied  that,  when  they 
were  read  and  considered  as  a  whole,  no  confusion  could  have 
arisen  in  the  minds  of  the  jurors. 

It  is  next  contended  that  the  court  by  its  instructions  submitted 
questions  to  the  jury  which  were  not  within  the  issues.  It  is  in- 
sisted that  all  questions  of  negligence  touching  any  defective  con- 
dition of  the  engine  and  its  appliances  were  eliminated  from 
the  case,  and  that  the  only  matter  of  negligence  left  for  the  con- 
sideration of  the  jury  was  that  relating  to  the  accumulation  of 
dry  and  combustible  material  upon  the  right  of  way.  The  matter 
of  negligence  in  the  use  of  defective  appliances  was  squarely 
within  the  issues  made  by  the  pleadings,  but  appellant  urges  that, 
by  concession  at  the  trial,  this  subject  was  eliminated.  The  rec- 
ord, however,  discloses  that  appellant  was  permitted  to  introduce 
much  evidence  upon  this  subject  over  respondent's  objection;  and, 
•  in  view  of  such  circumstances,  evidence  upon  the  subject  having 
been  brought  before  the  jury  by  appellant  itself,  we  think  it 
should  not  now  be  heard  to  urge  reversible  error  because  the  court 
instructed  upon  the  subject.    * 

The  following  instruction,  which  was  given  by  the  court,  is 
criticised  by  appellant:  "You  are  instructed  that  it  is  the  duty 
of  the  railway  company  to  exercise  reasonable  care  to  keep  its 
right  of  way  at  all  points  adjoining  the  private  property  of  others 
free  from  combustible  materials  which  are  liable  to  become  ig- 
nited from  passing  trains.  And,  should  you  believe  from  the 
evidence  that  the  grain  in  question  was  burned  because  of  a  fire 
which  originated  on  the  right  of  way  of  the  company  through 
sparks  escaping  from  a  passing  engine,  which  thereafter  spread 
to  the  grain  field  in  question,  then  it  is  immaterial  whether  the 
engine  of  the  railway  company  was  improperly  equipped  or  not. 
And  it  is  likewise  immaterial,  should  you  find  that  the  fire  which 
caused  the  injury  escaped  from  the  right  of  way  of  the  railway 
company  under  the  circumstances  just  stated,  whether  the  em- 
ployees in  charge  of  the  engine  were  skillful  or  careful,  or  negli- 
gent and  careless,  in  the  operation  of  said  railway  engine,  and 
your  verdict  should  be  for  the  plaintiflF  in  either  case,  should  you 
find  that  the  fire  escaped  from  the  right  of  way  of  the  railway 
company,  after  having  been  set  through  sparks  escaping  from  a 
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passing  engine."  We  find  no  error  in  the  quoted  instruction.  It 
is  a  clear  and  unobjectionable  statement  of  the  law  applicable  to 
the  presence  of  combustible  material  upon  the  right  of  way  negli- 
gently permitted  to  accumulate.  It  is  in  effect  the  same  statement 
of  the  law  as  that  contained  in  the  following  more  elaborate 
statement  of  an  eminent  author :  "A  railroad  company  is  bound 
to  keep  its  track  and  contiguous  land  clear  of  materials  likely  to 
be  ignited  from  sparks  issuing  from  its  locomotives.  A  neglect 
of  these  precautions  will  render  it  liable,  even  though  its  appli- 
ances were  proper,  and  though  it  were  guilty  of  no  negligence  in 
allowing  the  fire  to  escape.  This  is  a  duty  which  is  implied  in 
the  grant  of  power  to  use  locomotive  engines.  A  franchise  of 
this  nature  must  be  strictly  construed;  and  it  would  be  unrea- 
sonable to  presume  that,  in  granting  the  privilege  to  use  this 
dangerous  agent,  the  Legislature  intended  to  give  them  the  priv- 
ilege of  running  their  engines  on  premises  surrounded  and  covered 
with  combustible  material.  The  removal  of  such  combustible  sub- 
stances is  quite  as  much  a  means  of  preventing  the  communication 
of  fire  from  their  locomotives  as  is  the  use  of  inventions  for 
preventing  the  escape  of  fire  from  the  locomotives  themselves. 
Decisions  are  numerous  which  affirm  the  liability  of  railroad 
companies  for  negligence  in  failing  to  perform  this  duty,  where 
adjacent  property  is  burned  by  reason  of  the  neglect  of  it,  not- 
withstanding it  may  have  used  due  care  in  providing  proper  ap- 
pliances to  arrest  the  scattering  of  fire  by  its  engines,  and  due 
care  in  the  running  of  its  engines  so  as  to  avoid  setting  fire  to  ad- 
jacent property.  A  round  statement  of  this  doctrine  is  that,  where 
a  railroad  company  sets  fire  to  the  dry  grass  and  other  combus- 
tible material,  which  it  has  negligently  suffered  to  accumulate  on 
its  right  of  way,  and,  without  fault  of  the  adjacent  owner,  per- 
mits such  fire  to  escape  to  his  lands  and  burn  and  destroy  his 
property,  it  will  be  liable  to  him  for  the  damages,  whether  the 
escape  of  such  fire  was  due  to  its  negligence  or  not."  2  Thompson 
on  Negligence,  §  2270.  Many  authorities  are  cited  by  the  author  in 
support  of  the  above,  and  again,  in  section  2280  of  the  same  vol- 
ume, reference  is  made  to  the  subject  as  follows :  "It  has  been 
well  reasoned  that,  where  the  railroad  company  negligently  per- 
mitted combustible  material  to  accumulate  on  its  right  of  way, 
from  which  a  fire,  communicated  by  one  of  its  locomotives,  spread 
to  the  property  of  an  adjoining  landowner,  the  question  whether 
the  fire  was  started  through  negligence  in  supplying  the  locomo- 
tive with  proper  appliances  to  prevent  the  spread  of  fire,  or  in 
keeping  it  in  proper  repair,  or  in  operating  it  on  the  particular 
occasion,  became  immaterial.  In  such  a  case  it  has  been  held  no 
error  to  exclude  evidence  as  to  what  kind  of  a  smokestack,  fire 
fex,  and  ash  pan  were  in  use  on  the  defendant's  locomotives." 
We  find  no  prejudicial  error  in  the  record,  and  the  judgment  is 

^fi^ed. 
Root,  Mount,  Crow,  and  Fullerton,  JJ.,  concur. 
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Southern  Ry.  Co  in  Kentucky  v.  Clark. 

(Court  of  Appeals  of  Kentucky,  Nov.  20,  1907.) 

[105  S.  W.  Rep.  384.] 

Railroads — Injuries  to  Pedestrian — Crossing  Train — Invitation- 
Authority  of  Brakeman.'*' — Where  plaintiff  was  injured  while  climb- 
ing between  the  cars  of  a  freight  train  standing  over  a  highway 
crossing,  the  railroad  company  was  not  liable  because  plaintiff  was 
invited  to  cross  by  a  brakeman;  the  conductor  being  the  represent- 
ative of  the  railroad  company  in  control  of  the  train,  and  the  brake- 
man  having  no  authority  to  extend  such  invitation. 

Same — Trespassers — Care  Required.t — Where  a  railroad  crossed  a 
highway,  the  railroad  company  had  an  equal  right  with  travelers  to 
use  the  highway  at  the  crossing,  so  that,  the  railroad  company  not 
having  obstructed  the  crossing  with  a  freight  train  for  an  unreason- 
able time,  a  traveler  attempting  to  pass  over  between  the  cars  was  a 
trespasser,  as  to  whom  the  railroad  company  owed  no  duty  until  his 
peril  was  discovered. 

Same — Contributory  Negligence.* — Where  plaintiff  attempted  at 
night  to  cross  over  a  freight  train  to  which  an  engine  was  attached 
while  the  train  was  blocking  the  highway  crossing,  and  was  injured 
by  his  heel  becoming  caught  between  the  bumpers,  he  was  negligent 
as  a  matter  of  law. 

Same — ^Assumed  Risk. — Where  plaintiff,  at  the  invitation  of  a 
brakeman,  attempted  to  climb  over  a  freight  train  to  which  an  en- 
gine was  attached,  blocking  a  crossing  at  night,  he  assumed  the 
risk,  and  could  not  recover  for  injuries  sustained,  in  the  absence  of 
proof  that  those  in  charge  of  the  train  knew  or  could  have  known  of 
his  presence  between  the  cars  when  they  were  moved. 

Appeal  from  Circuit  Court,  Anderson  County. 
'*Not  to  be  officially  reported." 

Action  by  R.  T.  Clark  against  the  Southern  Railway  Company 
in  Kentucky.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

♦For  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  in  climbing  over  obstructing  trains,  see  foot-notes  ap- 
pended to  Russell  V.  Central  of  Georgia  Ry.  Co.  (Ga.),  12  R.  R.  R. 
310,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  310;  Sheridan  v.  Baltimore  &  O. 
R.  Co.  (Md.),  16  R.  R.  R.  766,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  766. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassers  on  trains  or  street  cars,  see  foot-notes  appended  to  Mas- 
sell  7A  Boston  Elev.  Ry.  Co.  (Mass.),  21  R.  R.  R.  57,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  57;  foot-notes  appended  to  Graham  v.  Chicago  &  X. 
Ry.  Co.  (Iowa),  20  R.  R.  R.  811,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  811; 
foot-notes  appended  to  Toledo,  etc.,  R.  Co.  v.  Gordon  (C.  C.  A.),  20 
R.  R.  R.  544,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  544. 
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Humphrey  &  Humphrey  and  Willis  &  Todd,  for  appellant. 
Charles  Carroll  and  IV.  H.  Morgan,  for  appellee. 

Lassing,  J.  On  the  22d  day  of  January,  1907,  appellee  went 
from  his  home  to  Avenstoke,  a  small  village  in  Anderson  county, 
about  10  miles  west  of  Lawrenceburg,  and  in  doing  so  had  to 
cross  the  tracks  of  appellant  company.  He  reached  the  village 
shortly  after  6  o'clock,  went  to  the  post  office,  and,  having  re- 
ceived his  mail,  started  to  return  to  his  home.  When  he  reached 
appellant's  track  the  road  was  blocked  by  a  freight  train.  He  saw 
a  brakeman  with  a  railroad  lantern  in  his  hand  standing  on  the 
opposite  side  of  the  train,  and  he  inquired  of  him  how  long  they 
were  going  to  be  there,  and  the  brakeman  answered  15  or  20 
minutes,  and  asked  him  if  he  wanted  to  cross  over,  and,  upon  be- 
ing told  that  he  did,  the  brakeman  said,  "Are  you  in  a  buggy  or 
wagon?"  and,  being  informed  that  he  was  "footback,"  the  brake- 
man  said,  "You  got  plenty  of  time ;  come  right  through ;  you  will  • 
be  safe,"  and  the  brakeman  thereupon  swung  his  lantern  and 
walked  away,  and  he  attempted  to  climb  in  between  the  cars, 
his  heel  caught  between  the  bumpers,  and  he  was  injured.  To 
recover  for  this  injury  he  filed  his  suit  in  the  Anderson  circuit 
court  against  appellant,  alleging  that  appellant  permitted  its 
freight  train  to  stand  and  remain  on  and  across  the  public  road, 
and  while  so  standing  he,  with  the  full  knowledge  and  consent 
and  by  the  direction  of  the  defendant,  and  its  agents  and  ernploy- 
ees  in  charge  of  the  train,  attempted  to  cross  the  public  road  be- 
tween the  cars,  and  that  while  so  doing  without  any  notice  to 
him  the  train  was  suddenly  moved,  and  that  by  reason  of  this 
carelessness  and  negligence  on  the  part  of  those  in  charge  of  the 
train  he  was  injured.  The  defendant  company  answered,  travers- 
ing the  allegations  of  the  petition  and  pleading  contributory  negli- 
gence. On  the  issue  thus  joined  a  trial  was  had,  which  resulted 
in  a  verdict  in  favor  of  appellee,  and  the  company  prosecutes 
this  appeal. 

Appellant  insists  that  the  evidence  shows  that  there  was  no 
negligence  whatever  on  the  part  of  the  company,  and  that  a  per- 
emptory instruction  should  have  been  given  at  the  close  of  plain- 
tiff's testimony,  and,  further,  that  the  proof  shows  that  appellee 
was  guilty  of  such  contributory  negligence  as  should  prevent  a 
recovery.  There  is  nothing  in  the  evidence  to  show  that  any 
one  in  charge  of  appellant's  train  knew,  or  by  the  exercise  of  the 
highest  degree  of  care  could  have  known,  that  appellee  was  be- 
tween the  cars  when  the  train  was  started.  It  is  true  that  appel- 
lee says  that  the  person  to  whom  he  spoke  was  a  brakeman ;  but 
he  says,  further,  in  his  testimony,  that  his  reason  for  presuming 
that  he  was  a  brakeman  was  because  he  carried  a  railroad  lan- 
tern. He  testified,  further,  however,  that  at  the  time  that  he  at- 
tempted to  cross  between  the  cars  this  individual  had  moved  away 
toward  the  station  and  was  not  present ;  nor  does  he  state  that  he 
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notified  the  man  with  the  lantern  that  he  contemplated  taking  his 
advice  and  attempting  to  cross  over.  Giving  appellee  the  full 
benefit  of  his  testimony,  and  conceding  that  the  person  to  whom 
he  was  talking  was  a  brakeman,  yet  the  company  would  not  be 
liable  because  of  the  invitation  of  the  brakeman  to  appellee  to 
cross  over;  for  it  has  been  expressly  held  in  the  case  of  Skirvin 
z/.  L.  &  N.  R.  R.,  100  S.  W.  308,  30  Ky.  Law  Rep.  1208,  that  a 
brakeman  has  not  the  power  by  virtue  simply  of  his  position  to 
bind  his  employer,  but  that  the  conductor  is  the  representative 
agent  of  the  company  as  to  the  train  in  his  charge,  so  that,  when 
appellee  undertook  to  pass  over  or  between  the  cars,  he  was  a 
trespasser,  and  the  company  owed  him  no  consideration  until 
his  peril  was  discovered.  There  is  no  proof  whatever  in  the 
record  tending  to  show  that  even  the  brakeman,  much  less  the 
other  agents  of  the  company  in  charge  of  the  train,  knew  that 
appellee  was  attempting  to  pass  over  between  the  cars.  Appellee 
and  the  appellant  company  had  an  equal  right  to  the  use  of  the 
public  road  at  the  crossing ;  but,  the  company  being  in  possession 
of  it  in  a  lawful  manner,  for  a  lawful  purpose,  and  without  un- 
necessary delay,  when  appellee  attempted  to  cross  over  between 
the  cars  he  became  a  trespasser. 

It  is  a  well-settled  rule  tha.t  if  one,  at  the  time  and  place  of  his 
injury,  was  careless  and  negligent  as  to  his  own  safety,  and  by 
reason  of  such  carelessness  and  neglect  on  his  part  so  contributed 
to  his  injury  that  it  would  not  have  occurred  but  for  such  negli- 
gence on  his  part,  he  cannot  recover.  To  cross  over  or  between 
freight  cars  to  which  an  engine  is  attached  is  a  difficult  and  dan- 
gerous undertaking  in  the  daytime,  and  this  undertaking  is  much 
more  hazardous  at  nighttime;  and  when  one  attempts  to  do  so 
in  either  daytime  or  nighttime,  without  having  first  notified  the 
engineer  or  the  conductor,  he  is  certainly  guilty  of  a  reckless  dis- 
regard for  his  own  personal  safety.  In  Elliott  on  Railroads,  vol. 
3,  §  1169,  it  is  said:  "Although  a  railroad  company  may  be 
guilty  of  negligence  in  suddenly  moving  cars,  without 
warning,  which  it  has  left  at  a  crossing  with  a  space 
between  (hem  inviting  people  to  pass  through,  yet  there  can  be 
no  recovery  for  mere  negligence  in  this  respect  if  the  injured 
party  is  guilty  of  contributory  negligence.  In  such  cases  ques- 
tions of  negligence  on  the  part  of  the  company  and  that  of  con- 
tributory negligence  on  the  part  of  the  person  injured  are  usually 
questions  of  fact  for  the  jury  to  determine  under  all  the  circum- 
stances. But  where  no  space  is  left  between  the  cars,  and  an 
engine  is  attached  to  them,  which  is  liable  to  move  them  at  any 
moment,  one  who  attempts  to  pass  over  or  under  them  may  be 
declared  guilty  of  contributory  negligence  as  matter  of  law.  The 
same  is  true  where  he  attempts  to  climb  over  them  without  look- 
ing to  see  whether  they  are  attached  to  an  engine  or  not,  and  is 
injured  in  consequence  thereof,  or  to  pass  between  cars  which 
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had  broken  loose,  and  which  he  knows,  or  ought  to  know  by  using 
his  faculties,  are  likely  to  move  at  any  moment.  So  it  has  been 
held  that  a  child  only  13  years  old  was  guilty  of  negligence  as 
matter  of  law  in  attempting  to  pass  between  two  sections  of  a 
freight  train  eight  feet  apart,  although  they  were  at  a  standstill 
when  she  reached  the  crossing,  but  were  started  together  just 
before  she  stepped  on  the  track  between  them."  And  in  Thomp- 
son's Commentaries  on  the  Law  of  Negligence,  vol.  2,  §  1674,  we 
find  the  following:  "Injuries  received  while  making  such  at- 
tempts have  been  very  frequent.  The  view  of  the  writter — for 
whatever  it  may  be  worth — on  this  question  is  this :  If  the  train 
is  lawfully  obstructing  the  crossing — that  is  to  say,  if  it  has  not 
obstructed  it  for  a  greater  length  of  time  than  prescribed  by 
statute  or  ordinance,  or,  in  the  absence  of  statute  or  ordinance, 
for  an  unreasonable  length  of  time — then  a  pedestrain  who  at- 
tempts to  continue  his  journey  upon  the  highway  by  climbing 
over  or  between  the  cars  does  so  at  his  own  risk.  The  railroad 
company  is  under  no  obligation  to  keep  a  special  lookout  for 
him,  or  to  take  special  pains  to  provide  for  his  safety;  but  his 
position  is  substantially  that  of  a  trespasser  upon  its  property, 
and  it  is  not  different  in  law  from  what  it  would  be  if  the  train 
were  not  obstructing  a  highway  crossing.  But  after  the  train  has 
obstructed  the  crossing  beyond  the  length  of  time  prescribed  by 
statute  or  ordinance,  or  beyond  a  reasonable  length  of  time  in 
the  absence  of  statute  or  ordinance,  then  the  railway  company  is 
guilty  of  an  unlawful  obstruction  of  the  highway,  which  is  an  in- 
dictable nuisance,  the  right  of  passage  on  the  part  of  the  public 
is  restored;  and  if  pedestrians  undertake  to  exercise  that  right 
by  climbing  over  the  obstructing  train  the  railroad  company  must 
see  to  it  that  it  does  not  kill  them  or  injure  them  while  so  doing, 
by  an  affirrnative  act  of  its  own,  namely,  by  starting  forward  its 
train  without  giving  them  any  warning  of  its  purpose  to  do  so, 
or  without  looking  out  for  their  safety  in  any  way,  American 
courts  have,  however,  held  with  great  unanimity  that  in  such  cases 
the  injury  is  to  be  ascribed  as  a  matter  of  law  to  the  contributory 
negligence  of  the  traveler,  and  there  can  be  no  recovery  of  dam- 
ages against  the  railroad  company." 

In  the  case  of  L.  &  N.  Railroad  Company  v,  Hocker,  111  Ky. 
707,  64  S.  W.  638,  65  S.  W.  119,  this  court,  in  denying  one  in- 
jured between  two  freight  cars  the  right  to  recover,  said:  "It 
was  gross  negligence  in  appellee  to  stand  between  the  cars  for  this 
purpose,  and,  there  being  no  proof  that  his  danger  was  perceived 
by  those  in  charge  of  the  train  before  the  injury,  or  in  time  to 
avoid  it,  a  peremptory  instruction  should  have  been  given  to  the 
jury  to  find  for  the  defendant."  And  in  the  case  of  Southern 
Railway  Company  in  Kentucky  v.  Thomas,  92  S.  W.  578,  29  Ky. 
Law  Rep.  79,  this  court  said:  "If  a  person  who  was  in  no  way 
connected  with  the  road  had  gone  up  to  the  station  on  business 
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with  it,  and  had  climbed  between  these  cars  for  the  purpose  of 
getting  over  to  the  office,  and  had  been  hurt  just  as  the  plaintiff 
was,  it  could  not  be  maintained  that  the  company  would  be  liable 
to  him.  In  such  a  state  of  case,  though  there  on  business,  he 
would  be  in  a  place  where  he  had  no  right  to  be,  and  where  his 
presence  was  not  reasonably  to  be  anticipated.  The  engine  at- 
tached to  these  cars  was  in  plain  view,  and  every  one  who  sees 
a  train  of  cars  with  an  engine  attached  must  know  that  they  are 
liable  to  move,  and  it  is  hazardous  to  go  between  them.  While 
he  [appellee]  was  not  a  trespasser  upon  the  grounds  of  the  com- 
pany, he  took  the  risk  when  he  undertook  to  climb  between  the 
cars  of  the  train.  If  a  person  intending  to  take  passage  on  the 
train  had  done  the  same  thing,  had  been  hurt,  if  he  would  not  be 
held  as  a  trespasser,  it  would  be  held  that  he  was  at  a  place  where 
he  had  no  business  to  be  and  that  he  took  the  risk.'* 

Applying  the  facts  in  this  case  to  the  authorities  above  cited, 
we  are  of  opinion  that  appellee,  in  attempting  to  cross  over  be- 
tween the  cars,  assumed  a  risk  for  which  the  appellant  company 
was  in  no  wise  responsible;  that  the  person  to  whom  he  spoke 
before  attempting  to  cross  over,  even  though  a  brakeman,  had  no 
authority  to  bind  the  company;  and,  there  being  no  evidence 
whatever  that  those  in  charge  of  the  train  knew  or  could  have 
known  of  appellee's  presence  between  the  cars  when  they  were 
moved,  appellee  should  not  and  cannot  recover  for  an  injury  which 
was  the  result  of  his  own  negligence.  The  trial  court  should  have 
peremptorily  instructed  the  jury  to  find  for  the  defendant  company. 

Judgment  is  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 
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Carriers — ^Personal  Injuries — Care  Required.* — Where  workmen  are 
engaged  and  material  changes  are  continually  being  made  along  the^ 
street  car  tracks,  those  in  charge  of  a  car,  particularly  when  it  is 
crowded  to  the  running  board  with  passengers,  should  exercise  spe- 
cial care  to  avoid  accidents. 

Same — Negligence — Question  for  Jury.* — Plaintiff  was  a  passen- 
ger in  a  street  car,  the  seats  of  which  were  occupied,  and  he  rode  on 
the  running  board.  Workmen  had  been  excavating  the  street,  and 
had  built  a  fence  near  the  car  track,  allowing  a  beam  to  project  over 
where  the  running  board  would  be.     Held,  that  whether  or  not  de- 


*For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
carriers  for  injuries  to  passengers  by  collisions  with  objects  near 
tracks,  see  extensive  note,  3  R.  R.  R.  523,  26  Am.  &  Eng.  R.  Cas., 
N.  S.,  525;  Tietz  v.  International  Ry.  Co.  (Mass.),  24  R.  R.  R.  411, 
47  Am.  &  Eng.  R.  Cas.,  N.  S.,  411  (negligence  of  conductor  in  allow- 
ing passenger  to  ride  on  running  board  without  warning  him  of 
danger  from  proximity  of  trolley  poles);  Forsythe  v.  Los  Angeles 
Ry.  Co.  (Cal.),  24  R.  R.  R.  447,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  447 
(negligence  of  driver  of  other  vehicle  was  no  defense  where  pas- 
senger was  injured  by  reason  of  collision  between  such  vehicle  and 
his  street  car);  Chicago  City  Ry.  Co.  v.  Shreve  (111.),  23  R.  R.  R. 
444,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  444  (negligence  in  running  street 
car  towards  certain  opening  in  wall,  used  as  passage  way  for  vehi- 
cles, was  question  for  jury,  in  action  for  injury  to  passenger  sus- 
tained in  collision  between  his  car  and  another  vehicle) ;  Egan  v. 
Old  Colony  St.  Ry.  Co.  (Mass.),  23  R.  R.  R.  406,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  406  (inference  of  negligence  where  street  car  passenger, 
who  was  riding  on  running  board,  was  thrown  against  wagon  as  car 
passed  switch);  Atchison,  etc.,  Ry.  Co.  v.  Calhoun  (Okl.).  22  R.  R. 
R.  791,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,.  791  (duty  to  keen  depot  plat- 
form free  from  obstructions  dangerous  to  passengers  alighting  from 
moving  cars);  Chicago  Union  Traction  Co.  v.  Mee  (111.),  21  R.  R. 
R.  715,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  715  (presumption  of  negligence 
where  street  car  passenger  was  injured  by  reason  of  collision  be- 
tween car  and  passing  wagon);  Bridges  v,  Jackson,  etc.,  Co.  (Miss.), 
16  R.  R.  R.  512,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  512  (fact  that  trolley 
pole  by  which  passenger  was  struck  while  on  running  board,  was 
slightly  nearer  track  that  the  two  poles  on  each  side  of  it  does  not 
tend  to  prove  that  the  pole  was  dangerously  near  the  track,  nor 
does  it  show  gross  negligence,  the  other  poles  being  further  from 
the  track  than  necessary);  Buehler  v.  Union  Traction  Co.  (Pa.),  1 
R.  R.  R.  92,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  92  (liability  for  negli- 
gence of  motorman,  in  action  for  injury  to  passenger  caused  bjr 
falling  wall);  Bridges  v.  Jackson,  etc.,  Co.  (Miss.),  16  R.  R.  R.  512, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  512  (mere  fact  that  passenger  was 
struck  by  trolley  pole  while  on  running  board  did  not  even  tend  to 
prove  that  the    pole  was  too  near  the   track);  Thurston  v.   Detroit 
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fendant^s  motorman  was  negligent  in  running  past  the  fence  at  a 
high  rate  of  speed,  and  failing  to  see  the  beam  or  to  appreciate  its 
danger,  was  a  question  for  the  jury. 

Same — Contributory  Negligence*! — It  is  not  contributory  negli- 
gence as  a  matter  of  law  for  a  passenger  to  ride  on  the  running  board 
of  a  crowded  street  car. 

Same. — Where  a  street  car  is  crowded,  a  passenger  riding  on  the 
running  board  assumes  only  the  natural  and  usual  risks  of  that 
position. 

Appeal — ^Presentation  of  Objections  below — Sufficiency  of  Evi- 
dence.— In  an  action  against  a  street  car  company  for  personal  in- 
juries, where  it  was  assumed  on  the  trial  that  plaintiff  was  a  pas- 
senger and  defendant  acquiesced  in  such  assumption,  and  the  com- 
plaint was  dismissed  at  the  trial  because  the  evidence  showed  no 
negligence  on  defendant's  part,  and  did  show  plaintiffs  contributory 
negligence,  defendant  cannot  urge  for  the  first  time  on  appeal  that 
there  was  no  evidence  that  plaintiff  was  a  passenger. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  William  Cramer  against  the  Brooklyn  Heights  Rail- 
road Company.    From  a  judgment  of  the  Appellate  Division  af- 

United  Ry.  Co.  (Mich.),  12  R.  R.  R.  434,  35  Am.  &  Eng.  R.  Cas., 
N.  Sm  434  (negligence  was  question  for  jury  where  collision  between 
car  and  ice  wagon);  Talbert  v.  Charleston,  etc.,  Ry.  Co.   (S.  Car.), 

17  R.  R.  R.  53,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  53  (one-armed  passen- 
ger knocked  off  by  trunk  near  moving  car,  while  boarding  it  by 
direction  of  conductor,  sufficiency  of  complaint);  McCord  v.  Atlanta, 
etc.,  R.  Co.  (N.  Car.),  10  R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  X. 
S.,  275  (presumption  of  negligence  from  fact  that  passenger's  arm 
was  struck  by  suspended  mail  pouch);  Pagan  v.  Rhode  Island  Co. 
(R.  I.),  16  R.  R.  R.  22,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  22  (presump- 
tion of  negligence  from  fact  of  collision  between  electric  car  and 
another  vehicle);  Jones  v.  United  Rys.  &  Elec.  Co.  (Md.),  13  R.  R. 
R.  631,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  631  (presumption  of  negli- 
gence where  street  car  passenger  was  struck  by  projecting  load  on 
passing  wagon) ;  Christensen  v.  Metropolitan  St.  Ry.  Co.  (C.  C.  A.), 

18  R.  R.  R.  250,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  250  (screens  for 
street  car  windows,  whether  sufficient  to  prevent  passengers  from 
being  struck  by  trolley  poles);  Bridges  v.  Jackson,  etc.,  Co.  (Miss.), 
16  R.  R.  R.  512,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  512  (not  negligence 
to  fail  to  maintain  guard  rail  on  side  of  car  next  to  trolley  poles,  for 
protection  of  passengers,  where  such  poles  are  not  dangerously 
near  track,  and  the  danger  therefrom  is  obvious);  Harrison  v.  Sutter 
St.  Ry.  Co.  (Cal.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  809  (presump- 
tion of  negligence  where  passenger  was  injured  in  collision  between 
street  car  and  wagon);  Shelton  v.  Louisville  &  N.  R.  Co.  (Ky.),  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  678  (liability  for  death  of  passenger, 
whose  head,  while  protruding  from  car  window,  was  struck  by  up- 
right in  tunnel). 

tSee  foot-notes  appended  to  Egan  v.  Old  Colony  St.  Ry.  Co. 
(Mass.),  23  R.  R.  R.  406,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  406. 
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firming  a  judgment  of  the  Municipal  Court  (114  App.  Div.  804, 
100  N.  Y.  Supp.  276),  plaintiff  appeals.    Reversed. 

Charles  M.  Stafford,  for  appellant. 

/.  R.  Oeland  and  George  D.  Yeomans,  for  respondent. 

Chase,  J.  The  plaintiff,  while  riding  in  Flatbush  avenue  in 
the  borough  of  Brooklyn,  city  of  New  York,  on  the  running  board 
of  one  of  the  defendant's  open  cars,  was  hit  by  a  plank  or  beam 
temporarily  projecting  at  right  angles  from  a  fence  which  had  . 
been  erected  along  the  tracks  on  which  the  car  was  proceeding. 
He  was  thrown  from  the  car,  and  received  the  injuries  to  re- 
cover damages  for  which  this  action  is  brought.  On  the  trial 
of  the  action,  at  the  close  of  the  plaintiff's  testimony,  his  complaint 
was  dismissed. 

The  jury  could  have  found  that  the  plaintiff  boarded  a  Third 
Avenue  car  at  Tenth  street  and  Third  avenue  in  said  borough 
with  the  intention  of  proceeding  thereon  to  the  borough  of  Man- 
hattan. When  he  stepped  upon  the  running  board,  he  found 
that  every  seat  in  the  car  was  taken,  and  he  could  not 
get  inside  the  car.  He  remained  upon  the  running  board 
with  six  or  eight  other  persons,  facing  the  front,  holding 
to  the  car  with  his  left  hand.  Other  persons  boarded  the  car 
between  Tenth  street  and  the  place  where  the  accident  occurred. 
Along  the  line  of  the  defendant's  tracks  on  Flatbush  avenue  work- 
men were  engaged  in  excavating,  and  the  fence  mentioned  had 
been  erected  in  connection  with  said  work.  The  car  ran  very  fast, 
and  as  it  turned  into  Flatbush  avenue  its  speed  was  increased. 
As  it  continued  along  said  avenue  it  was  going  at  a  high  rate  of 
speed,  and  the  plaintiff  hung  close  to  the  car,  and  his  coat  brushed 
against  the  rail  of  the  fence.  Plaintiff  did  not  see  the  plank  or 
beam,  but,  when  he  was  struck  by  it  he  clung  to  the  car,  and  was 
dragged  10  or  15  feet,  after  which  he  dropped  to  the  ground  in  a 
dazed  condition.  The  man  standing  on  the  running  board  nearest 
to  the  front  of  the  car  saw  the  plank  or  beam  sticking  out  from 
the  fence  when  it  was  three  feet  from  the  front  of  the  car  and  in 
time,  so  that,  as  the  car  approached  it,  he  jumped  over  it,  and 
escaped  being  hit.  The  end  of  the  plank  or  beam  was  a  little 
higher  than  the  running  board  and  extended  four  inches  over  the 
outer  edge  thereof,  and  it  swept  all  of  the  persons  standing  on 
the  running  board  off  from  the  car,  with  the  exception  of  the 
man  who  was  near  the  front  of  the  car  and  jumped  over  it  as 
stated, -and  the  conductor,  who  was  the  last  one  of  the  persons 
standing  on  the  running  board  near  the  rear  of  the  car. 

The  rules  of  law  applicable  to  cases  of  this  kind  are  very  fa- 
miliar, and  it  is  not  necessary  to  state  them  at  length.  Where 
workmen  are  engaged  and  material  changes  are  continually  be- 
ing made  along  the  tracks  on  which  a  street  surface  car  is  being 
run,  those  in  charge  of  the  car,  particularly  if  it  is  crowded  to  the 
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running  boards  with  passengers,  should  exercise  special  care  and 
watchfulness  to  avoid  accidents.  It  was  clearly  a  question  of  fact 
for  the  jury  to  determine  whether  the  defendant's  motorman  was 
negligent  under  the  circumstances  disclosed  in  this  case  in  running 
the  car  at  a  high  rate  of  speed  along  the  place  where  the  accident 
occurred,  and  also  in  failing  to  see  the  plank  or  beam  extending 
from  the  fence,  or,  if  he  saw  it,  in  failing  to  appreciate  its  danger 
and  stopping  the  car.  It  was  not  contributory  negligence  on  ihe 
part  of  the  plaintiff  as  a  matter  of  law  to  ride  on  the  running 
board.  Cattano  v.  Met.  Street  R.  Co.,  173  X.  Y.  565,  66  N.  E. 
563;  Wood  z'.  ^Brooklyn  City  R.  R.  Co.,  5  App.  Div.  492,  38  N. 
Y.  Supp.  1077.  The  plaintiff  in  standing  on  the  run- 
ning board  assumed  but  the  natural  and  usual  risks  of 
that  position.    Caltano  v.  Met.  Street  R.  Co.  supra. 

It  is  urged  that  the  record  does  not  disclose  that  the  plaintiff 
was  ever  accepted  by  the  defendant  as  a  passenger.  It  does  not 
affirmatively  appear  that  the  car  was  stopped  at  the  plaintiff's 
request  to  allow  him  to  enter  it  or  that  he  paid  his  fare  to  the 
conductor.  It  was  assumed  during  the  trial  that  the  plaintiff 
was  a  passenger.  Plaintiff,  on  being  sworn  as  a  witness,  was 
asked :  "Q.  Will  you  tell  the  jury  whether  or  not  you  were  rid- 
ing on  a  trolley  car  as  a  passenger?  A.  Yes.  Q.  What  trolley 
line  ?  A.  Third  Avenue.  *  *  *  Q.  W'ere  there  any  other  pas- 
sengers standing  on  that  step?  A.  Yes."  No  objection  was 
made  to  these  questions,  and  subsequently  the  plaintiff  was  asked : 
*'Q.  Can  you  state  how  far  the  car  was  from  the  other  passengers 
who  were  thrown  off?"  The  defendant  objected  upon  the  ground 
that  **there  is  nothing  to  show  where  the  other  passengers  fell." 
It  is  not  disputed  that  the  plaintiff  rode  with  the  other  persons  on 
the  running  board  for  more  than  a  mile  before  the  accident  oc- 
curred, and  the  conductor  who,  at  the  time  of  the  accident,  was 
on  the  running  board  near  the  rear  end  of  the  car,  had  not  in  any 
way  questioned  the  right  of  the  plaintiff  to  remain  thereon  as  a 
passenger.  At  the  close  of  the  plaintiff's  case,  defendant's  mo- 
tion to  dismiss  the  complaint  was  made  "on  the  ground  that  there 
has  been  no  evidence  of  negligence  on  the  part  of  the  defendant." 
No  other  ground  for  dismissing  the  complaint  was  suggested. 
The  court  on  granting  the  motion  said:  '*I  do  not  think  there 
was  any  negligence  on  the  part  of  the  railroad  company,  and  I 
do  think  there  was  contributory  negligence  on  the  part  of  the 
plaintiff,  and  for  that  reason  I  am  going  to  dismiss  the  case." 
The  defendant's  counsel  was  silent  when  he  should  have  spoken 
if  he  intended  to  insist  that  the  plaintiff  had  not  been  accepted  by 
the  defendant  as  a  passenger.  His  failure  to  contest  the  plain- 
tiff's claim  that  he  was  a  passenger  naturally  led  the  plaintiff 
to  assume  that  his  claim  to  that  extent  was  not  disputed.  If  the 
defendant  had  insisted  on  the  trial  by  objection  or  otherwise 
that  it  should  not  be  assumed  that  the  plaintiff  was  a  passenger 
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on  the  car,  the  plaintiff  could  perhaps  have  shown  that  he  had 
paid  his  fare,  or  have  produced  other  affirmative  evidence  con- 
clusively establishing  the  fact  that  he  was  a  passenger.  We  do 
not  mean  to  hold  that  there  was  a  failure  of  proof  on  that  sub- 
ject, but,  even  if  we  assume  that  the  record  as  it  stands  is  not 
sufficient  to  sustain  a  finding  that  the  plaintiff  was  a  passenger 
on  the  car,  the  defendant  should  not  be  allowed  to  take  advantage 
on  appeal  of  such  lack  of  proof  when  on  the  trial  it  was  assumed 
by  the  parties  and  the  court  that  such  fact  was  admitted,  or  at 
least  not  controverted.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  City  of 
Rochester,  127  N.  Y.  591,  28  N.  E.  416;  Brown  z\  Cayuga  & 
Susquehanna  R.  R.  Co.,  12  N.  Y.  486;  Wilson  v.  Rocke,  58  N. 
Y.  642. 

The  judgment  should  be  reversed  and  a  new  trial  ordered  in  the 
Municipal  Court,  Fifth  District,  borough  of  Brooklyn,  city  of 
New  York,  with  costs  to  abide  the  event. 

CuLLEN,  C.  J.,  and  Gray,  O'Brien,  Vann,  Werner,  and  \\'il- 
lARD  BartlETT,  JJ.,  concur. 

Judgment  reversed,  etc. 


Chesapeake  &  O.  Ry.  Co.  v.  Fortune. 

(Supreme   Court   of   Appeals  of  Virginia,  Nov.  21,  1907.     Rehearing 

Denied.) 

[59  S.  E.  Rep.  1095.] 

Carriers — Injuries — Persons  Accompansring  Passengers — Duty  of 
Carrier.* — Where  plaintiff  went  to  defendant's  station  to  accompany 
his  wife  and  children,  who  intended  to  become  passengers  on  defend- 
ant's train,  and  plaintiff  was  injured  by  the  premature  starting  of 
the  train  while  he  was  endeavoring  to  place  his  wife's  baggsge 
aboard,  plaintiff  was  on  defendant's  premises  by  its  implied  invita- 
tion, and  defendant  was  therefore  bound  to  exercise  ordinary  care 
for  his  safety. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities   of   carriers   with    respect   to   persons    assisting   or    accom- 
panying their  passengers,  see  foot-notes  appended  to   Seaboard  Air 
Line  Ry.  Co.  v.  Bradley  (Ga.),  24  R.  R.  R.  183,  47  Am.  &  Eng.   R. 
Cas.,  X.   S.,  183;   foot-notes  appended  to  Louisville   &   X.   R.   Co.  v. 
Wilson  (Ky.),  22  R.  R.  R.  830,  45  Am.  &  Eng.   R.  Cas.,  X.   S.,   830; 
Cincinnati,  etc.,  Ry.  Co.  v.  Giboney  (Ky.),  22  R.   R.  R.  803,  45  Am. 
&  Eng.  R.  Cas.,   N.  S.,  803;  foot-notes  appended  to   Morrow  v.  At- 
lanta &  C.  Air  Line  Ry.  Co.  (X.  Car.),  lo  R.  R.  R.  290,  33  Am.  & 
Eng.   R.    Cas.,    N.    S.,    290,   where    all    the    preceding    ones    are    col- 
lected. 
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Same — ^Evidence.! — Plaintiff,  having  been  injured  while  on  a  car- 
rier's premises  to  assist  his  wife  and  children  to  board  a  train,  being 
entitled  to  assume  that  the  carrier  would  stop  a  reasonable  length  of 
time  to  enable  passengers  and  baggage  to  be  put  aboard,  it  was  not 
error  to  permit  him  to  testify  that  when  he  attempted  to  put  the 
baggage  aboard,  as  the  train  was  standing,  'he  believed  it  would 
remain  so  until  his  wife  could  get  in  the  car  and  until  he  could  get 
the  baggage  on. 

Witnesses  —  Character  Evidence  —  Admissibility. — Where  defend- 
ant's cross-examination  of  plaintiff  was  such  as  to  question  his  truth- 
fulness indirectly,  evidence  to  support  his  reputation  for  truth  and 
veracity  was  admissible. 

Damages — Personal  Injuries — Excessiveness4 — Where  plaintiff,  a 
man  of  good  health  and  character,  in  the  prime  of  life,  suffered  the 
loss  of  a  leg  by  defendant's  negligence,  a  verdict  allowing  him 
$5,500  was  not  excessive,  under  the  rule  that  a  verdict  will  not  be 
disturbed  unless  the  damages  are  so  excessive  as  to  warrant  the 
belief  that  the  jury  must  have,  been  influenced  by  partiality  or  preju- 
dice, or  misled  by  a  mistaken  view  of  the  merits  of  the  case. 

Trial — Instructions — Requests — Instructions  Already  Given. — Re- 
fusal of  proper  instructions  is  harmless,  where  the  charge  given 
fully  covered  the  case. 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  R.  L.  Fortune  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  brings 
error.     Affirmed. 

R.  L.  Parrish,  for  plaintiff  in  error. 

Jno,  T,  Delaney  and  George  A.  Rez'ercomb,  for  defendant  in 
error. 

Keith,  P.  R.  L.  Fortune  brought  suit  in  the  circuit  court  of 
Alleghany  county  to  recover  damages  for  the  loss  of  his  leg,  oc- 
casioned, as  he  alleges,  by  the  negligent  conduct  of  the  Chesapeake 
&  Ohio  Railway  Company.    There  was  a  verdict  and  judgment 

fFor  the  authorities  in  this  series  on  the  question  whether  a  per- 
son injured  by  reason  of  the  conduct  of  another  had  the  right  to  as- 
sume that  the  latter  had  or  would  perform  the  duties  owing  to  the 
injured  person,  or  whether  it  was  the  duty  of  the  injured  person  to 
anticipate  negligence  on  the  part  of  the  person  by  whose  negligence 
he  was  injured,  see  foot-notes  appended  to  O'Brien  v.  St.  Paul  City 
Ry.  Co.  (Minn.),  23  R.  R.  R.  323,  46  Am.  &  Eng.  R.  Gas.,  N.  S.,  323, 
where  they  are  all  collected  or  referred  to. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  amount  of 
damages  recoverable  for  loss  of  or  injury  to  a  person's  limb  or  limbs, 
see  foot-notes  appended  to  Campbell  v.  Railway  Transfer  Co. 
(Minn.),  22  R.  R.  R.  61,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  61.  where 
all  those  preceding  it  are  collected;  Pittsburgh,  etc.,  Ry.  Co.  v. 
Simons  (Ind.),  25  R.  R.  R.  283,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  283. 
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in  his  favor  for  5,500,  to  which  the  railroad  company  obtained 
a  writ  of  error. 

The  first  assignment  of  error  's  that  "the  court  overruled  the 
demurrer  to  the   declaration. 

There  were  five  counts  in  the  declaration,  which  state  the 
plaintiff's  case  in  a  manner  somewhat  varying  as  to  details;  but 
the  cause  of  action  is  set  forth  substantially  as  follows :  That 
Fortune  accompanied  his  wife  and  two  small  children,  aged,  re- 
spectively, two  and  four  years,  to  "Mallow,"  a  station  on  the 
Chesapeake  &  Ohio  Railway,  his  wife  and  children  intending  to 
take  train  No.  14;  that  the  station  is  what  is  known  as  a  flag  sta- 
tion, at  which  there  is  no  depot,  ticket  office,  baggage  office,  plat- 
form, portable  step,  or  any  other  means  or  appliance  to  facilitate 
ingress  and  egress  to  and  from  the  trains  that  stop  at  that  station ; 
that  the  train  stopped  at  a  point  where  the  public  road  cross,.s  the 
railroad  track,  so  that  a  passenger  could  step  from  the  road  upon 
the  steps  leading  to  the  platform  of  the  coach  appropriated  to 
colored  people,  or  upon  that  appropriated  to  white  passengers, 
which  was  the  last  coach  in  the  train ;  thaf  after  his  wife  and  two 
children  had  been  assisted  to  the  platform  of  the  coach  for  col- 
ored people  they  passed  across  the  platform  to  the  rear  coach,  in 
which  they  were  to  be  accommodated,  and  defendant  in  error, 
who  had  in  his  charge  a  valise  or  telescope  belonging  to  his  wife, 
and  while  the  train  was  still  at  rest,  undertook  to  put  the  valise 
or  telescope  upon  the  platform,  so  that  his  wife  could  take  it 
with  her;  but  while  so  engaged,  and  in  a  position  perfectly  open 
and  obvious  to  the  train  crew,  the  train  was  put  in  motion,  he  was 
carried  along  with  it,  and  received  the  injury  for  which  he  sues. 

The  theory  of  defendant  in  error  (plaintiflf  in  the  court  below) 
is  that,  having  accompanied  his  wife  and  children,  who  intended 
to  become  passengers  on  the  Chesapeake  &  Ohio  Railway,  to 
the  station,  he  was  there  by  invitation,  and  that  it  was  the  duty 
of  the  railroad  company  to  use  reasonable  and  ordinary  care  not 
to  do  him  an  injury. 

The  theory  of  plaintiff  in  error  is  that  Fortune  was  at  most  a 
mere  licensee,  to  whom  the  railroad  company  owed  no  duty,  ex- 
cept that  it  should  not  injure  him  willfully  or  recklessly. 

We  are  of  opinion  that  the  position  of  plaintiff  in  error  can- 
not be  maintained.  We  think  it  plain  that  one  who  accompanies 
his  wife  and  small  children  to  a  station  where  they  expect  to  take 
a  train  and  become  passengers  is  there  by  the  implied  invitation 
of  the  railroad  company ;  that  it  is  the  duty  of  a  person  upon  the 
premises  of  a  railroad  company  for  such  a  purpose  to  exercise 
reasonable  precaution  for  his  own  safety,  and  proceed  with  reason- 
able diligence  to  discharge  the  duty  in  which  he  is  engaged ;  and 
that,  while  upon  the  premises  under  such  conditions,  it  is  the 
duty,  of  the  railroad  company  to  exerise  ordinary  care  for  his 
safety  and  protection.     This  proposition  seems  to  us  too  plain 
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to  need  either  argument  to  enforce  it  or  authority  to  maintain  it. 

Without  discussing  the  numerous  cases  cited,  we  shall  content 
ourselves  with  an  extract  from  5  Am.  &  Eng.  of  Law  (2d.  Ed.) 
518:  ** Persons  going  upon  a  carrier's  premises,  or  entering  a 
carrier's  vehicle,  to  assist  a  passenger,  to  greet  an  arriving  pas- 
senger, or  to  take  leave  of  a  departing  passenger,  cannot  be 
deemed  passengers  themselves.  Nor  are  they  trespassers,  prop- 
erly speaking.  They  should  be  considered  rather  in  the  light  of 
licensees,  to  whom  the  carrier  owes  certain  duties." 

And  in  Fetter  on  Carriers  of  Passengers,  §  237,  it  is  said: 
**One  who  escorts  a  passenger  to  a  station  or  to  a  seat  in  a  train 
is  not  a  mere  trespasseer,  to  whom  the  company  owes  no  duty 
except  to  abstain  from  willful  injuries;  nor,  on  the  other  hand, 
is  he  a  passenger  towards  whom  the  company  is  bound  to  the 
exercise  of  the  highest  degree  of  care  and  skill.;  but  he  is  on  the 
company's  premises  on  its  implied  invitation,  and  it  is  bound  to 
exercise  ordinary  care  for  his  safety." 

The  second  error  assigned  is  to  the  action  of  the  trial  court  in 
permitting  the  attorney  for  defendant  in  error  to  ask  the  follow- 
ing question:  *'\Vhen  you  attempted  to  put  the  baggage  on  the 
train  was  standing  still.  Did  you  believe  the  train  would  remain 
standing  still  until  your  wife  could  get  in  the  car  where  she  had 
to  go,  and  until  you  could  get  the  baggage  on  ?  A.  That  is  what  I 
expected. 

The  objection  taken  to  this  ruling  is  that  Fortune  showed  by 
his  own  testimony  that  he  had  never  been  to  Mallow  Station  but 
once  before,  that  he  was  unfamiliar  with  the  surroundings,  and 
he  did  not  know  what  time  trains  usually  stopped  at  Mallow,  and 
had  no  right  to  presume  that  they  would  stop  any  given  length  of 
time.  All  of  which  is,  perhaps,  true ;  but  it  still  remains  that  it 
was  the  duty  of  the  company  to  stop  a  reasonable  length  of  time  to 
enable  passengers  and  baggage  to  be  put  upon  the  train,  and  For- 
tune had  a  right  to  suppose  that  the  railroad  company  would 
discharge  that  duty. 

The  third  assignment  of  error  is  to  the  action  of  the  court  in 
admitting  character  evidence  as  to  R.  L.  Fortune's  general  reputa- 
tion for  truth  and  veracity,  when  his  reputation  for  truth  and 
veracity  had  not  been  assailed,  and  the  proof  of  such  reputation 
by  persons  who  were  not  sufficiently  acquainted  therewith. 

The  examination  of  Fortune  was  such  as  to  bring  the  case 
within  the  influence  of  George  v.  Pilcher,  28  Grat.  299,  26  Am. 
Rep.  350,  where  this  court  said:  "Whenever  the  character  of  a 
witness  for  truth  is  attacked,  either  by  direct  evidence  of  want  of 
truth,  or  by  cross-examination,  or  by  proof  of  contradictory  state- 
ments in  regard  to  material  facts,  or  by  disproving  by  other  wit- 
nesses material  facts  stated  by  him,  or,  in  general,  whenever  his 
character  for  truth  is  impeached  in  any  way  known  to  the  law, 
the  party  calling  him  may  sustain  him  by  evidence  of  his  general 
reputation  for  truth." 
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The  fourth  assignment  of  error  is  that  the  verdict  is  excessive 
and  that  it  is  contrary  to  the  law  and  the  evidence. 

Fortune  was  a  man  of  good  character,  good  health,  in  the 
prime  of  life,  and  he  suffered  the  loss  of  a  leg.  This  court  has 
said  in  numerous  cases  that,  there  being  no  exact  standard  by 
which  it  is  possible  to  ascertain  in  money  the  value  of  the  va- 
rious elements  of  damage  proper  for  the  consideration  of  a  jury 
in  such  a  case,  this  court  would  not  disturb  the  finding  of  a  jury, 
unless  the  damages  were  so  excessive  as  to  furnish  evidence  of 
partiality  or  prejudice,  or  some  corrupt  motive,  on  the  part  of  the 
jury. 

We  shall  refer  only  to  one  case.  In  Parish  &  Co.  v,  Reigle,  11 
Grat.  697,  62  Am.  Dec.  666,  there  was  a  verdict  and  judgment 
for  the  plaintiff  for  $9,0(X).  In  that  case  the  plaintiff  was  in- 
jured by  the  overturning  of  a  stagecoach.  His  head  was  severely 
cut,  and  one  of  his  legs  was  broken  above  the  ankle,  and  at  the 
time  of  the  trial,  which  occurred  about  one  year  after  the  acci- 
dent, his  leg  was  not  entirely  healed  and  was  shortened,  the  ankle 
joint  was  swollen  and  stiff,  and*  he  was  obliged  to  use  crutches. 
The  attending  physician  expressed  the  opinion  that  he  would  be  a 
cripple  for  life.  The  court  held  that  the  verdict  in  such  ^  case 
could  not  be  disturbed,  unless  the  damages  allowed  were  so  ex- 
cessive as  to  warrant  the  belief  that  the  jury  must  have  been 
influenced  by  partiality  or  prejudice,  or  mislead  by  some  mistaken 
view  of  the  merits  of  the  case. 

The  fifth  assignment  of  error  is  to  the  giving  of  instructions 
asked  for  by  the  plaintiff,  and  the  refusal  to  give  instructions 
Nos.  2  and  3,  asked  for  by  the  defendant. 

Without  going  into  a  particular  discussion  of  the  instructions, 
we  are  of  opinion  that  there  is  no  error  in  the  instructions  given ; 
that  they  fully  covered  the  case,  and  were  sufficient  to  enable  the 
jury  correctly  to  apply  the  evidenqe;  and  that,  even  though  de- 
fendant's instructions  were  in  themselves  free  from  objection 
(about  which  we  express  no  opinion),  the  refusal  to  give  them 
was,  under  such  circumstances,  harmless  error. 

With  respect  to  the  evidence,  we  find  that  it  was  ample  to  sup- 
port the  averments  of  the  declaration;  and  upon  the  whole  ease 
we  are  of  opinion  that  there  was  no  error  to  the  prejudice  of  the 
plaintiff  in  error,  and  the  judgment  is  affirmed. 

Affirmed. 
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Kruger  V,  Omaha  &  C.  B.  St.  Ry.  Co. 

(Supreme  Court  of  Nebraska,  Jan.  8,  1908.) 
[114  N.  W.  Rep.  571.] 

Carriers — Injury  to  Passengers — Duty  of  Conductor.* — Where  a 
passenger,  a  girl  under  14  years  of  age,  unaccustomed  to  riding 
upon  street  cars,  becomes  frightened  and  frenzied  by  the  negligence 
of  the  defendant's  servants  in  carrying  such  passenger  past  her 
known  destination,  and  the  conductor  knows,  or  by  the  exercise  of 
due  care  and  diligence  under  the  circumstances  should  know,  of 
such  passenger's  frightened  and  frenzied  condition,  and  that  she  is 
about  to  leave  the  moving  car,  it  is  his  duty  to  exercise  the  highest 
degree  of  care  possible  under  the  circumstances  to  prevent  such 
passenger  from  alighting  from  the  moving  car.  C,  B.  &  Q.  R.  Ca 
V.  Martelle,  63  Neb.  550,  91  N.  W.  364,  examined  and  distinguished. 

Same. — In  such  a  case,  if  the  conductor  fails  to  exercise  the  degree 
of  care  required  of  him,  and  the  passenger  in  consequence  of  such 
failure,  receives  injuries  while  alighting  from  the  moving  car,  the 
street  railway  company  is  liable  in  damages  for  the  resulting  in- 
juries. 

Same — Contributory  Negligence. — In  such  a  case  it  is  erroneous 
to  instruct  the  jury  that  the  plaintiff  may  recover,  even  though  she 
was  negligent  in  acting  as  she  did. 

Same — Instructions. — Instructions   examined,   and   held   prejudicial. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Appeal  from 
District  Court,  Douglas  County;  Redick,  Judge. 

Action  by  Mette  Kruger  against  the  Omaha  &  Council  Bluifs 
Street  Railway  Company.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed  and  remanded. 

John  IV.  Webster  and  W.  J,  Connell,  for  appellant. 
Arthur  C.  Pancoase,  for  appellee 

Good,  C.  Mette  Kruger,  a  minor,  by  her  next  friend,  instituted 
this  action  against  the  Omaha  &  Council  Bluffs  Street  Railway 
Company  in  the  district  court  of  Douglas  county  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  while  alighting 

♦For  the  authorities  in  this  series  on  the  subject  of  negligence 
in  allowing  passengers  to  expose  themselves  to  danger,  see  foot- 
notes appended  to  Stone  v.  Lewiston,  etc.,  St.  Ry.  (Me.),  14  R.  R- 
R.  240,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  240,  where  all  the  preceding 
ones  are  collected;  foot-notes  appended  to  Hogan  v.  Boston  Elcv. 
Ry.  Co.  (Mass.),  25  R.  R.  R.  167,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  167; 
foot-notes  appended  to  Tietz  v.  International  Ry.  Co.  (N.  Y.),  24 
R.  R.  R.  411,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  411. 
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from  one  of  the  defendant's  street  cars.  There  was  a  trial  to 
a  jury,  which  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff.   The  defendant  appeals. 

Two  acts  of  negligence  are  complained  of  by  the  plaintiff: 
First,  that  defendant,  although  informed  of  and  knowing  plain- 
tiff's destination,  carelessly  and  negligently  failed  to  stop  its  car 
and  carried  plaintiff  past  her  known  destination ;  secondly,  having 
caused  plaintiff  to  become  frightened  and  frenzied  from  fear  at 
being  carried  past  her  known  destination,  that  defendant  failed 
to  exercise  that  degree  of  care  required  of  it  to  prevent  plaintiff 
from  alighting  from  the  moving  car.  Defendant  answered,  ad- 
mitting that  plaintiff  was  a  passenger,  denied  any  negligence  on 
its  part,  and  alleged  contributory  negligence  on  the  part  of  the 
plaintiff.  From  the  record  it  appears  that  Mette  Kruger  was  a 
girl  13  years  and  9  months  of  age  at  the  time  of  the  injuries 
complained  of;  that  about  7  o'clock  in  the  evening  of  the  26th 
day  of  October,  1904,  she  and  a  girl  companion  of  about  the  same 
age  were  passengers  on  one  of  defendant's  street  cars  going  west- 
ward on  Q.  street  in  South  Omaha.  The  destination  of  the  two 
girls  was  Thirty-First  street.  Plaintiff  claims  that,  when  the  con- 
ductor took  up  their  fares  at  about  Twenty-Sixth  street,  they 
informed  him  of  their  desire  to  alight  at  Thirty-First  street. 
The  car  in  which  they  were  riding  was  one  in  which  the  seats  can 
lengthwise  along  the  side  of  the  car.  The  two  girls  sat  on  the 
south  side  of  the  car  near  the  rear,  and  were  looking  out  of  the 
car  window  to  the  south.  At  that  time  in  the  evening  it  was 
dark.  The  car  failed  to  stop  at  Thirty-First  street,  and  the  plain- 
tiff observed  the  lights  in  a  neighboring  store,  reorganized  the 
place,  and  realized  that  she  and  her  companion  were  being  carried 
past  their  destination.  She  became  alarmed  and  frightened,  hur- 
riedly arose,  and  passed  out  upon  the  rear  platform  of  the  car, 
where  the  conductor  was  standing,  and  stepped  from  the  car 
while  in  motion,  fell  to  the  pavement,  and  received  severe  injuries. 
The  conductor  observed  the  plaintiff  as  she  came  out  upon  the 
platform  and  stepped  from  the  moving  car.  Plaintiff  contends 
that  she  was  so  alarmed  and  frightened  and  in  such  a  frenzied 
condition  that  she  did  not  know  or  realize  her  danger  in  alighting 
from  the  moving  car,  and  that  the  conductor  was  negligent  in 
failing  to  warn  her  of  her  danger  and  prevent  her  from  leaving 
the  car  under  the  circumstances.  Plaintiff's  evidence  tends  to 
support  her  contention.  The  defendant  denied  that  the  conductor 
had  been  previoulsy  informed  of  the  destination  of  the  girls,  and 
denied  that  he  had  any  knowledge  that  plaintiff  was  frightened  and 
a/armed,  and  alleged  that  he  did  warn  her  against  stepping  off 
by  calling  to  her  to  wait,  that  he  would  stop  the  car,  and  that  see- 
ing that  she  did  not  heed  his  warning,  he  attempted  to  grab  her 
and  prevent  her  from  leaving  the  car.  The  evidence  as  to  whether 
the  conductor  warned  the  plaintiff,  or  that  he  knew  of  her  desti- 
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nation  and  her  excited  condition,  or  that  he  attempted  to  pre- 
vent her  from  leaving  the  car,  is  in  conflict. 

The  defendant  contends  that  it  was  under  no  obligation  to  pre- 
vent plaintiff  from  leaving  the  moving  car,  that  it  owned  no 
duty  of  preventing  passengers  from  alighting  from  its 
moving  cars,  and  that,  as  a  matter  of  law,  it  was  not  liable  for 
injuries  received  by  the  plaintiff,  and  that  the  court  should  have 
so  instructed  the  jury.  We  are  cited  to  several  cases  from  other 
jurisdictions,  some  of  which  apparently  hold  to  this  doctrine. 
But  the  rule  in  this  state  is  different.  C.  B.  &  Q.  R.  Co.  v.  Lan- 
dauer,  36  Neb.  643,  54  N.  W.  976;  St.  Joseph  &  C.  I.  R.  Co.  v. 
Hedge,  44  Neb.  448,  62  N.  W.  887;  Chicago,  B.  &  Q.  R.  Co.  v. 
Hyatt,  48  Neb.  167,  67  N.  VV.  8;  Fremont,  E.  &  M.  V.  R.  Co.  v, 
French,  48  Neb.  641,  67  N.  W.  472.  It  is  generally  held  that 
whether  or  not  one  is  guilty  of  such  negligence  in  alighting  from 
a  moving  car  or  train  as  will  prevent  a  recovery  for  injuries  re- 
ceived therefrom  is  ordinarily  a  question  of  fact  to  be  determined 
by  the  jury.  Hemmingway  v.  Chicago,  M.  &  St.  P.  R.  Co.,  72 
Wis.  42,  i7  N.  W.  804,  7  Am.  St.  Rep.  823.  Under  some  cir- 
cumstances, jumping  or  alighting  from  a  moving  train  has  been 
held  such  negligence  as  will  defeat  a  recovery.  C,  B.  &  Q.  R. 
Co.  V.  Martelle,  65  Neb.  540,  91  N.  W.  364.  In  that  ease,  how- 
ever, the  plaintiff  was  a  man  of  mature  years,  and  deliberately 
jumped  from  the  moving  train.  It  did  not  appear  that  he  was 
frightened,  or  that  he  had  lost  his  self-control,  but  that  he  delib- 
erated upon  the  matter  and  after  deliberation  voluntarily  jumped 
from  the  moving  train.  It  was  held  that  he  was  guilty  of  such 
negligence  and  deliberate  recklessness  as  to  prevent  a  recovery. 
But  the  case  at  bar  is  different.  The  plaintiff  was  little  accus- 
tomed to  riding  upon  street  cars,  and  according  to  her  conten- 
tion, which  finds  support  in  the  evidence,  she  was  carried  past 
her  destination  by  the  fault  of  the  defendant.  It  was  after  dark, 
and  she  was  frightened  and  excited,  and  had  no  realization  of 
what  she  was  doing,  or  of  the  danger  incident  to  the  alighting 
from  the  moving  car.  It  is  inferable  from  the  evidence  that  the 
conductor  was  aware  of  her  excited  and  frenzied  condition,  and 
might,  by  the  exercise  of  that  degree  of  care  required  of  com- 
mon carriers,  have  prevented  her  from  leaving  the  moving  car 
and  thus  have  avoided  the  injuries.  We  think  there  is  a  clear 
distinction  between  the  duty  owed  by  a  common  carrier  to  an  in- 
fant of  tender  years  and  that  owed  to  an  adult,  and  between  the 
duty  owed  to  a  passenger  who  has  lost  control  of  his  mental  fac- 
ulties, of  which  the  carrier  is  aware,  and  that  owed  to  one  in  full 
possession  of  his  faculties.  When  street  car  companies  carry  pas- 
sengers of  tender  years  and  passengers  whom  they  know  to  be  of 
unsound  mind,  it  is  only  proper  that  they  should  be  required  to 
exercise  a  higher  degree  of  care  toward  them  than  they  would 
toward  passengers  of  mature  years  and  in  possession  of  their  full 
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faculties;  and  if,  by  acts  of  their  own  negligence,  they  have 
caused  passengers  to  become  frightened  and  excited  and  to  be  in 
a  measure  deprived  of  their  faculties,  they  cannot  consistently 
and  reasonably  claim  that  the  passenger  is  negligent  in  not  exer- 
cising the  prudence  and  foresight  that  they  ordinarily  would,  ex- 
cept for  their  frenzied  and  excited  condition.  We  think  the  rec- 
ord in  this  case  clearly  makes  out  such  a  state  of  facts  as  required 
the  submission  of  the  case  to  the  jury ;  and  this  court  cannot  say, 
as  a  matter  of  law,  that  the  defendant  was  not  negligent,  or  that 
such  negligence  did  not  produce  the  injuries  complained  of.  The 
case  was  one  for  the  determination  of  the  jury  under  proper  in- 
structions. 

Defendant  also  complains  of  numeous  instructions  given  by  the 
court  upon  its  own  motion,  and  of  the  refusal  of  the  court  to  in- 
struct the  jury  as  requested  by  the  defendant.    We  have  carefully 
examined  all  the  instructions  given  and  refused  that  are  com- 
plained of,  and  find  no  error  except  in  two  instructions  given, 
which  we  now  proceed  to  consider.     By  the  sixth  instruction  the 
court  informed  the  jury  that  if  the  conductor  was  awaie  that 
plaintiff  was  about  to  jump  from  the  moving  car  in  time  for  him 
to  have  prevented  it,  and  if  he  failed  to  exercise  the  degree  of 
care  required  of  him  in  that  respect,  and  if  such  failure  of  the 
conductor  was    the    proximate    cause  of  plaintiff's    injuries,    the 
plaintiff  might  recover,  even  though  they  should  find  "that  the 
plaintiff  was  guilty  of  negligence  in  acting  as  she  did."    This  in- 
struction, as  well  as  the  ninth  instruction  given  by  the  court,  in- 
dicates quite  clearly  that  the  trial  court  was  applying  the  doctrine 
of  the  **last  clear  chance,"  and  proceeded  upon  the  theory  that, 
notwithstanding  contributory    negligence   upon  the   part   of    the 
plaintiff,,  the  defendant  would  still  be  liable  if  it  could  have  pre- 
vented the  injuries  to  the  plaintiff.    The  doctrine  of  the  "last  clear 
chance"  simply  means  that,  notwithstanding  the  previous  negli- 
gence of  the  plaintiff,  if -at  the  time  the  injury  was  done  it  might 
have  been  avoided  by  the  exercise  of  reasonable  care  on  the  part 
of  the  defendant,  the  defendant  will  be  liable  for  the  failure  to 
exercise  such  care.     Styles  v.  Receivers  R.  &  D.  R.  Co.,  118  N. 
C.  1(M8,  24  S.  E.  740.    We  think  an  analysis  of  the  situation  in 
which  the  parties  in  the  instant  case  were  placed  will  show  that 
the  doctrine  of  the  "last  clear  chance"  can  have  no  application. 
If  the  plaintiff  was  negligent  at  all,  it  was  because  she  knew  and 
realized  the  danger  in  alighting  from  the  moving  car,  and  the 
only  negligent  act  of  the  plaintiff  was  in  stepping  from  the  car. 
It  is  evident  that  no  act  of  the  defendant  after  the  plaintiff  had 
heen  guilty  of  negligence  could  have  prevented  the  injuries.    To 
make  the  doctrine  of  the  "last  clear  chance"  apply,  the  situation 
must  be  such  that  the  plaintiflF  might  avoid  the  nijuries  after  the 
plaintii!  had  by  her  own  act  placed  herself  in  a  position  of  peril 
that  was  or  should  have  been  apparent  to  tne  defendant.     If  the 
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plaintiff  in  this  case  was  guilty  of  negligence  at  all,  it  was  in 
stepping  from  the  moving  car  with  the  knowledge  and  realiza- 
tion of  the  danger  in  so  doing.  If  she  possessed  this  knowledge 
and  realization,  then  the  proximate  cause  of  her  injuries  was 
her  own  negligence,  and  she  would  not  be  entitled  to  recover. 
As  applied  to  the  situation  in  this  case,  the  only  theory  upon  which 
the  plaintiff  can  recover  is  that  she  did  not  know  and  realize  the 
danger  in  stepping  from  the  moving  car.  Therefore  it  follows 
that  her  right  to  recover  depends  upon  the  absence  of  contribu- 
tory negligence  upon  her  part.  The  instruction  above  mentioned 
misstated  the  law,  and  permitted  the  jury  to  find  for  the  plaintiff 
upon  a  state  of  facts  which  in  law  will  not  sustain  a  recovery. 
The  ninth  instruction  states  the  same  proposition  of  law  in  a 
negative  manner,  and  is  bad  for  the  same  reason. 

There  are  other  errors  assigned  and  discussed  in  the  brief  of 
the  appellant;  but  as  they  are  not  necessary  to  a  determination 
of  this  case,  and  do  not  appear  likely  to  arise  upon  a  new  trial, 
we  refrain  from  discussing  them.  Because  of  errors  in  the  court's 
instructions  to  the  jury,  we  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

DuFFiE  and  Epperson,  CC,  concur. 

Pkr  Curi.wi.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Champ. 

(Court  of  Appeals  of  Kentucky,  Oct.  29,  1907.) 

[104  S.  W.  Rep.  988.] 

Railroads — Accidents     at     Crossings — Contributory     Negligence. — 

Where  a  railroad  company  established  an  electric  bell  at  a  crossing 
near  a  town  and  about  200  yards  from  a  sharp  curve  in  a  deep  cut, 
but  the  bell  would  ring  when  cars  or  trains  were  standing  on  the 
tracks  near  the  depot  or  yards  as  well  as  when  trains  were  approach- 
ing, and  as  a  consequence  was  ringing  most  of  the  time,  the  ringing 
of  the  bell  would  be  a  circumstance  to  be  considered  by  the  jury,  in 
connection  with  other  evidence,  but  it  would  not  in  itself  render  the 
attempt  to  cross  the  track  at  such  a  time  contributory  negligence. 

Same — Statutory  Regulations — Crossing  Signals. — The  statutory 
duty  to  ring  the  engine  bell  or  blow  the  whistle  at  a  crossing  is  im- 
perative, and  failure  to  comply  with  it  is  negligence  on  the  part  of 
the  railway  company,  even  though  it  may  have  adopted  other  means 
of  warning,  less  effective  than  gates  or  flagmen. 

Same — ^Accidents  at  Crossings — Duty  of  Person  Crossing. — One 
is  not  required  to  stop,  look,  and  listen  before  going  over  a  rail- 
way crossing,  but  only  to  observe  such  degree  of  care  as  the  situa- 
tion and  surroundings  of  the  crossing  may  reasonably  demand;  but  if 
he  knows,  or  by  the  exercise  of  ordinary  care  and  prudence  could 
know,  of  the  approach  of  a  train,  it  is  his  duty  to  allow  it  to  pass  be- 
fore crossing,  and  failure  to  exercise  such  a  measure  of  care  will  re- 
lieve the  company  of  liability  for  injuries  sustained. 

Same — Questions  for  Jury. — In  an  action  for  personal  injuries  sus- 
tained at  a  railroad  crossing,  whether  the  safety  of  the  public  re- 
quired that  exceptional  means,  other  than  the  statutory  signals,  should 
be  provided  to  avoid  injury  to  persons  using  the  highway,  held,  under 
the  evidence,  a  question  for  the  jury. 

Same — Duty  to  Provide  Watchman.* — Where  a  railway  crossing  is 
unusually  dangerous,  the  company  must  employ  such  means  as  are 
reasonably  necessary,  considering  its  character,  to  warn  travelers  of 
the  approach  of  trains;  and  this  duty  may  require  the  presence  of  a 
flagman,  even  if  the  railroad  commission  has  not  required  one. 

Same — Questions  for  Jury. — What  degree  of  care  required  of  a  rail- 
way company  to  protect  travelers  at  crossings  depends  upon  the  facts 
of  each  case  and  is  a  question  for  the  jury. 

Same — Rate   of   Speed. — At   exceptionally   dangerous    crossings,    if 

iht  railroad  company  does  not  choose  to  have  a  flagman  or  other 

safety  dev'ict,  and  the  statutory  signals  are  not  sufficient,  the  speed 

oi  the  train  must  be  so  regulated  as  not  to  unnecessarily  impair  the 


*S€e  note  at  end  of  case. 
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safety  of  persons  using  the  highway. 

Same — Mutual  Duties  at  Crossings. — The  obligations  of  a  railroad 
company  and  a  traveler  at  a  crossing  to  avoid  injury  and  accident 
are  reciprocal,  and  must  be  commensurate  with  the  danger.  Under 
the  same  conditions  and  circumstances,  law  requires  each  party  to 
exercise  the  same  degree  of  care  and  prudence. 

Same — Instructions. — In  an  action  against  a  railroad  company  for 
injuries  sustained  at  a  crossing,  where  there  was  evidence  that  the 
crossing  was  more  than  ordinarily  dangerous,  an  instruction  that  if 
the  jury  Ijclieved  that,  because  of  the  proximity  of  the  crossing  to 
a  city  and  the  amount  of  travel  thereon  and  the  obstruction  of  the 
view  of  the  railroad,  it  was  unusually  or  exceptionally  dangerous,  and 
further  believed  it  was  necessary  to  make  travel  over  the  same  rea- 
sonably safe  to  have  a  flagman  there  or  to  reduce;  the  speed  of  its 
trains,  or  to  use  some  other  reasonably  sufficient  means  to  give  timely 
and  reasonably  sufficient  warning  of  the  approach  of  trains,  the  com- 
pany was  negligent  if  it  failed  to  adopt  such  precautions,  fairly  pre- 
sents the  law  of  the  case,  though  it  would  perhaps  be  more  in  har- 
mony with  the  current  of  authority  not  to  point  out  in  the  instruction 
the  particular  means  to  be  employed  by  the  company  in  exercising 
thf  degree  of  .care  required,  but  rather  to  inform  them  that  if,  on  ac- 
count of  the  dangerous  character  of  the  crossing  and  the  amount  of 
travel  thereon,  the  statutory  signals  did  not  afford  reasonably  suffi- 
cient warning,  then  such  other  means  as  the  evidence  showed  might 
be   and  were  usually  employed  by  railroads  at   dangerous  crossings 
should  be  used,  as  in  the  exercise  of  a  reasonable  judgment  might 
be  considered  necessary. 

Same — Right  of  Action — Horse  Running  into  Engine. — In  an  ac- 
tion against  a  railway  company  for  personal  injuries  sustained  at  a 
crossing,  if  the  injuries  were  caused  by  the  fact  that  plaintiffs  horse 
became  frightened  and  ran  into  the  train,  the  company  is  not  liable. 

Same — Duty  of  Railroad  Company — Safeguards. — The  care  re- 
quired of  a  company  to  provide  safeguards  at  a  crossing  must  be 
commensurate  with  the  danger,  and  where  it  has  created  an  extraor- 
dinary danger  it  is  required  to  exercise  extraordinary  care;  but  it  is 
not  required  by  the  law  that  the  means  adopted  should  prove  effective. 

Appeal — Review — Verdicts — Amount  of  Recovery. — The  Court  of 
Appeals  has  not  and  could  not  lay  down  any  fixed  rule  as  to  the 
amount  of  damages  in  personal  injury  actions,  and  it  can  interfere 
only  when  a  verdict  is  glaringly  excessive  and  appears  at  first  blush 
to  have  resulted  from  passion  or  prejudice;  but  the  power  to  inter- 
fere should  be  exercised  sparingly  and  only  in  extreme  cases. 

Damages — Personal  Injuries — Excessive  Damages. — The  plaintiff  in 
an  action  for  personal  injuries  was  a  country  school  teacher  22 
years  of  age.  She  was  confined  to  her  bed  about  five  weeks,  being 
able  to  move  only  one  hand.  Her  collar  bone  was  broken,  her  elbow 
and  wrist  sprained,  a  rib  broken,  her  knee  severely  injured,  and  the 
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bones  in  one  foot  broken.  The  attending  physician  testified  that  the 
injury  to  her  foot  was  permanent,  and  that  she  would  always  limp 
and  be  limited  in  her  ability  to  walk,  though  she  might  not  always 
require  a  crutch,  and  possibly  not  a  cane,  but  he  thought  the  knee 
would  be  all  right  in  time.  Held,  that  a  verdict  for  $8,500  would  not 
be  disturbed  as  excessive. 

Appeal  from  Circuit  Court,  Scott  County. 
"Not  to  be  officially  reported." 

Action  by  Reba  Champ  against  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Victor  F,  Bradley  &  Son,  Galvin  &  Galznn,  and  John  Galvin^ 
for  appellant. 

Robert  Harding,  J.  F.  Askezc,  Enimett  Ptiryear,  and  Greene  & 
J^an  J V inkle,  for  appellee. 

Carroll,  J.    The  appellee  resides  in  the  city  of  Georgetown  and 
at  the  time  she  received  the  injuries  complained  of  was  teachings 
school  in  the  country,  and  went  from  her  home  each  morning,  re- 
turning in  the  afternoon.    In  going  to  and  from  the  school,  she 
traveled  the  Lemon's  Mill  turnpike,  that  crossed  the  tracks  of  the 
appellant  railroad  a  few  feet  south  of  the  corporate  limits  of  the 
city.    The  crossing  is  about  1800  feet  from  the  depot,  and  some 
of  the  side  tracks  connected  with  the  yard  of  the  company  that 
lay  between  the  crossing  and  the  depot  extended  south  of  the 
crossing.    The  travel  over  this  tninpike  was  very  heavy:  so  much 
so,  some  of  the  witnesses  testified,  that  there  was  always  a  vehicle 
in  sight.    About  200  feet  south  of  the  crossing  the  railroad  track 
enters  a  deep  cut,  at  a  point  where  there  is  a  sharp  curve  in  the 
track ;  the  result  being  that  a  train  coming  from  the  south  cannot 
well  be  seen  by  a  traveler  approaching  the  crossing  until  he  ar- 
rives within  a  few  feet  of  the  track,  and  not  then  until  it  has 
emerged  from  the  cut.    Recognizing  the  dangerous  locality  of  this 
crossing,  the  company  placed  there  an  electric  crossing  bell,  in- 
tended to  be  rung  automatically  by  approaching  trains,  for  the 
purpose  of  warning  travelers  that  a  train  was  coming;  but  this 
crossing  bell  was  so  adjusted  or  arranged  that  a  car  or  train  stand- 
ing on  the  track  would  cause  it  to  ring  the  same  as  a  moving  one. 
In  consequence  of  this,  and  the  proximity  of  the  depot  and  yards, 
which  were  within  the  circuit  that  caused  the  bell  to  ring,  and  the 
number  of  trains  and  cars  usually  standing  therein,  it  was  ring- 
ing almost  continuously ;  and  persons  who  traveled  this  pike  fre- 
quently, knowing  this  fact,  gave  little  heed  to  the  ringing  of  this, 
bell,  as  it  was  as  often  made  to  ring  by  trains  or  cars  standing  in 
the  yards  as  by  moving  trains.    In  close  proximity  to  the  crossing 
the  railroad  company  had  also  a  signal  post  with  a  green  flag 
attached  thereto  in  the  daytime,  to  warn  engineers  of  the  locatioa 
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of  the  yards  and  caution  them  to  run  their  trains  at  a  slow  rate 
of  speed  and  have  them  under  control.  Appellee,  about  4  o'clock 
in  the  afternoon  of  February  5,  1906,  was  on  her  way  home  from 
school,  riding  alone  in  a  buggy,  and  driving  a  gentle  family  horse. 
As  she  approached  the  track  she  heard  the  bell  ringing ;  but,  know- 
ing that  it  frequently  rung  when  there  was  no  train  approaching, 
she  drove  within  a  few  feet  of  the  track,  and  after  looking  in 
each  direction,  without  seeing  or  hearing  a  train,  proceeded  to 
cross,  when  her  horse  was  struck  by  a  north-bound  passenger 
train  running  40  miles  an  hour.  In  the  collision  the  buggy  was 
smashed  into  pieces,  the  horse  killed,  and  appellee  severely  and 
permanently  injured.  In  this  action  to  recover  damages  she  ob- 
tained judgment  for  $8,500,  to  reverse  which  this  appeal  is  pros- 
ecuted. 

It  is  contended  that  the  verdict  is  contrary  to  the  evidence,  that 
the  plaintiff  was  guilty  of  contributory  negligence,  that  the  in- 
structions were  erroneous,  and  the  damages  excessive.  There  is 
no  conflict  in  the  evidence  respecting  the  speed  of  the 'train. 
Whether  the  bell  was  rimg  or  whistle  sounded,  in  compliance  with 
the  statute,  is  the  subject  of  much  contradictory  evidence:  and 
there  is  also  serious  dispute  as  to  whether  the  horse  was  struck 
by  the  front  of  the  engine,  or  ran  into  the  side  of  it.  There  was 
testimony  for  appellant  to  the  effect  that  the  horse  as  it  ap- 
proached the  track  became  frightened  and  ran  into  the  engine, 
being  first  struck  by  the  side  of  it ;  and  in  support  of  this  theory 
attention  is  called  to  the  fact  that  the  air  drum  on  the  engine, 
immediately  under  the  seat  of  the  engineer,  was  knocked  off, 
and  there  was  no  indication,  by  marks  or  otherwise,  on  the  front 
of  the  engine,  that  the  horse  had  been  struck  by  it,  and  also  to 
statements  made  by  appellee,  after  she  had  been  carried  to  the 
railroad  depot,  and  a  few  minutes  after  the  accident,  when  it  is 
said  she  stated  that  the  horse  became  frightened,  unmanageable, 
and  ran  into  the  train.  On  the  other  hand,  appellee's  statement  is 
that  the  horse  at  the  time  of  the  collision  was  going  in  a  slow  trot, 
and  was  hit  by  the  engine  as  he  crossed  the  track ;  and  her  evi- 
dence is  circumstantially  supported  by  the  fact  that  the  horse  was 
thrown  about  70  feet  from  the  crossing,  the  buggy  30  or  40  feet, 
and  appellee  some  25  feet.  The  statements  purporting  to  have 
been  made  by  her,  considering  her  condition,  which  will  be  more 
particularly  described  hereafter,  and  the  circumstances  under 
which  they  were  made,  are  not  entitled  to  much  weight. 

It  is  argued  that  the  admitted  fact  that  appellee,  as  she  ap- 
proached the  crossing,  heard  the  bell  ringing,  was  sufficient  and 
reasonable  notice  to  her  that  a  train  was  approaching,  and  that 
in  attempting  to  cross  the  track  in  the  face  of  this  warning  she 
was  guilty  of  such  contributory  negligence  as  should  prevent  a 
recovery.  It  is  practically  conceded  that  this  bell  frequently  rang, 
and  for  a  considerable  length  of  time,  when  no  train  was  ap- 
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proaching  the  crossing.  This  being  true,  the  ringing  of  the  bell 
was  not  notice  that  a  moving  train  was  near  the  crossing.  The 
conditions  under  which  this  bell  rang  were  known  to  appellee, 
who  also  knew  that  no  regular  train  was  due  at  that  time ;  and  she 
did  not  stop  in  obedience  to  its  ringing,  but,  as  she  came  near 
the  track,  looked  in  both  directions,  and  did  not  see  or  hear  any 
train.  Although  the  bell  was  ringing,  her  attempt  to  cross  the 
track  under  the  circumstances  was  not  such  contributory  negli- 
gence as  would  authorize  either  the  jury  or  the  court  to  disregard 
her  claim  for  damages  or  refuse  to  allow  a  judgment  in  her  behalf 
to  stand.  The  ringing  of  the  bell  was  a  circumstance  to  be  con- 
sidered by  the  jury  in  connection  with  other  evidence  tending  to 
show  that  the  company  had  provided  a  sufficient  warning  of  ap- 
proaching trains  and  that  appellee  was  not  exercising  ordinary 
care  for  her  own  safety,  and  that  her  negligence  contributed,  if 
it  did  not  bring  about,  the  injury  she  complains  of;  but  this  is 
the  only  effect  the  ringing  of  the  bell  can  have.  It  must  be  re- 
membered that  there  is  no  law  requiring  the  erection  of  these  bells, 
and  the  company  in  setting  them  up  cannot  excuse  itself  for  the 
failure  to  give  the  signals  required  by  the  statute,  or  from  taking 
such  other  precautions  as  the  conditions  may  demand.  We  have 
no  doubt  that  a  bell  properly  equipped  at  a  crossing  is  a  useful 
contrivance  when  sufficiently  maintained,  and  serves  to  warn  pas- 
sengers of  the  approach  of  trains;  but,  as  the  statute  requires 
that  the  engine  bell  shall  be  rung  or  whistle  sounded  at  country 
crossings  as  notice  to  travelers  on  the  highway,  this  statutory 
duty  is  imperative  in  cases  like  this,  and  the  failure  to  comply 
with  it  is  negligence  on  the  part  of  the  company,  notwithstanding 
it  may  have  adopted  other  means  and  methods  of  warning  less 
effective  than  gates  or  flagmen. 

Appellee  was  not  required,  under  the  rule  prevailing  in  this 
state,  to  stop,  look,  and  listen,  but  only  to  observe  ordinary  care 
to  note  the  approach,  of  a  train ;  and  according  to  her  statement 
she  did  exercise  this  degree  of  care,  and  even  more  than  the  law 
required,  by  coming  to  the  track  at  a  slow  g^ait  and  looking  up 
and  down  it  before  attempting  to  cross.     That  the  crossing,  in 
view  of  the  heavy  travel  on  the  road  and  the  natural  obstructions 
that  prevent  persons  from  seeing  approaching  trains,  was  excep- 
tionally dangerous,  there  can  be  little  doubt.     And  although  it 
may  be  conceded,  notwithstanding  the  cautionary  signal  erected 
by  the  company  to  warn  engineers  that  they  were  entering  the 
yards,  that  trains  might  run  at  a  high  rate  of  speed,  it  was  a 
question  for  the  jury  to  say  whether  or  not,  under  all  the  circum- 
stances proven  in  the  case,  the  safety  of  the  traveling  public  did 
not  require  that  exceptional  means  and  other  than  the  statutory 
signals  should  be  taken  to  avoid  injury  to  persons  using  the  high- 
^'^y-  At  many  crossings,  ringing  the  bell  and  sounding  the  whistle 
in  compliance  with  the  statute  is  not  sufficient ;  and  when  a  cross- 
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ing  is  unusually  dangerous  the  company  must  employ  such  means 
as,  considering  its  character,  are  reasonably  necessary  to  warn 
travelers  of  the  approach  of  trains.  This  duty  may  require  the 
presence  of  a  flagman;  and,  when  a  flagman  is  necessary,  the 
company  cannot  excuse  itself  for  the  failure  to  provide  one  upon 
the  ground  that  the  Railroad  Commission  had  not  required  this 
precaution.  C.  &  O.  Ry.  Co.  v.  Gunter,  108  Kv.  362,  57  L.  R.  A. 
266;  L.,  H.  &  St.  L.  Ry.  Co.  v,  Lyon,  58  S.  W.  434,  22  Ky.  Law 
Rep.  544. 

In  the  numerous  cases  involving  crossing  accidents  that  have 
come  before  this  court,  the  central  idea  in  all  of  them  is  that 
the  company  must  use  such  care  and  precautions  for  the  safety 
of  travelers  as  the  character  of  the  crossing  makes  reasonably 
necessary  for  their  safety  and  protection.  What  this  degree  of 
care  is  must  depend  upon  the  facts  of  each  case,  and  is  a  question 
for  the  jury.  At  one  crossing  ringing  the  bell  and  sounding  the 
whistle  might  be  amply  sufficient;  at  another,  it  would  be  wholly 
inadequate,  and  a  flagman  or  other  safety  device  be  necessary. 
This  does  not  necessarily  mean  that  the  speed  of  trains  must  be 
slackened,  as  no  rate  of  speed  at  ordinary  crossings  is  usually 
negligence ;  but  at  exceptionally  dangerous  crossings,  if  the  com- 
pany does  not  choose  to  have  a  flagman  or  other  safety  device, 
and  the  statutory  signals  are  not  sufficient,  the  speed  of  the  train 
must  be  so  regulated  as  not  to  unnecessarily  imperil  the  safety 
of  persons  using  the  highway.  The  duty  of  observing  such  de- 
cree of  care  as  the  situation  and  surroundings  of  the  crossing  may 
reasonably  demand  to  prevent  accidents  is  not  alone  imposed  on 
the  company,  but  applies  as  well  to  the  traveler,  who  must  use 
such  care  as  might  usually  be  expected  of  an  ordinarily  prudent 
person  to  learn  of  the  approach  of  the  train  and  keep  out  of  its 
way.  In  short,  the  obligations  to  avoid  injury  and  accident  are 
reciprocal,  and  must  be  commensurate  with  the  danger.  Thomp- 
son on  Negligence,  §§  1535,  1553. 

Keeping  in  mind  these  general  rules,  that  have  been  frequently 
applied  by  this  court,  as  in  L.  &  X.  R.  Co.  z\  Cummins,  111  Ky. 
333,  63  S.  W.  594,  Southern  Rv.  Co.  v.  Barbour,  51  S.  W.  159, 
21  Ky.  Law  Rep.  226,  C.  &  O.  Ry.  Co.  v,  Gunter,  108  Ky.  362, 
56  S.  W.  527,  and  L.,  C.  &  L.  Ry.  Co.  v.  Goetz.  79  Ky.  443,  42 
Am.  Rep.  227,  the  real  question  in  this  case  is  whether  or  not  the 
instructions  imposed  upon  the  company  a  higher  degree  of  care 
than  was  necessary  at  this  crossing,  and  failed  to  exact  from  ap- 
pellee a  corresponding  measure  for  her  own  safety.  The  jury 
were  told  in  substance  that  if  they  believed  from  the  evidence  that, 
because  of  the  proximity  of  the  crossing  to  the  city  of  George- 
town, and  the  amount  of  travel  thereon,  and  the  obstruction  of  the 
view  of  the  railroad,  it  was  unusually  or  exceptionally  dangerous, 
and  further  believed  it  was  necessary,  to  make  travel  over  the 
same  reasonably  safe,  to  have  a, flagman  there,  or  to  reduce  the 
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speed  of  its  train,  or  to  use  some  other  reasonably  sufficient  means 
to  give  timely  and  reasonably  sufficient  warning  of  the  approach 
of  trains,  it  was  guilty  of  negligence  if  it  failed  to  adopt  these 
precautions.  They  were  also  instructed  that  it  was  the  duty  of 
appellee,  in  approaching  the  crossing,  to  exercise  ordinary  care 
and  prudence  to  ascertain  whether  or  not  a  train  was  approaching, 
and  if  she  Icnew,  or  by  the  exercise  of  ordinary  care  and  prudence 
could  have  known,  of  the  approach  of  a  train,  to  slop  and  allow 
it  to  pass  before  attempting  to  cross,  and  if  she  failed  to  exercise 
this  measure  of  care  they  should  find  for  the  company.  They 
were  further  told  that  under  the  same  conditions  and  circum- 
stances the  law  requires  that  each  party  shall  exercise  the  same 
degree  of  care  and  prudence,  and  also  that,  if  her  injuries  were 
caused  by  the  fact  that  her  horse  became  frightened  and  ran  into 
the  train,  the  company  w^as  not  liable. 

We  think  these  instructions  fairly  nresented  the  law  of  the 
case.  The  crossing  being  exceptionally  dangerous,  it  was  the 
manifest  duty  of  the  company,  as  repeatedly  held  bv  this  court, 
to  use  such  means  as  were  reasonably  sufficient  to  afford  reason- 
able protection  to  travelers.  It  would  be  perhaps  more  in  har- 
mony with  the  current  of  authority  not  to  point  out  in  an  instruc- 
tion the  particular  means  to  be  employed  by  the  company  in 
exercising  the  degree  of  care  required  at  country  crossings,  but 
rather  to  inform  them  that  if,  on  account  of  the  dangerous  char- 
acter of  the  crossing  and  the  amount  of  travel  thereon,  the  stat- 
utory signals  did  not  afford  reasonably  sufficient  warning,  then 
such  other  means  as  the  evidence  showed  might  be  and  were 
usually  employed  by  railroads  at  dangerous  crossings  should  be^ 
used,  as  in  the  exercise  of  a  reasonable  judgment  might  be  con- 
sidered necessarv.  L.  &  X.  R.  Co.  v.  Lucas,  99  S.  W.  959,  30 
Kv.  Law  Rep.  359.  As  said  in  C.  &  O.  Ry.  Co.  v.  Gunter,  supra : 
"The  company  was  required  only  to  use  such  means  to  give  warn- 
ing of  the  approach  of  trains  as.  considering  the  character  of  the 
crossing,  were  reasonably  sufficient  to  warn  travelers  of  the  ap- 
proach of  trains,  and  the  jurv  are  the  judges  of  the  reasonable 
sufficiency  of  the  means  actually  employed.  Whether  the  means 
employed  were  reasonably  sufficient  under  the  circumstances  of 
this  case,  and  considering  the  nature  of  the  crossing  and  the 
physical  conformation  of  the  country  surrounding  it — that  is, 
whether  they  were  such  as  an  ordinarilv  prudent  person  operating 
a  railroad  would  have  adopted  under  like  circumstances — was  a 
question  for  the  jury  to  decide  under  proper  instructions.  It  is 
"ot  required  by  the  law  that  the  means  adopted  should  prove 
effective.  The  care  required  of  the  company  must  be  commensu- 
rate with  the  danger.  WTiere  it  has  created  an  extraordinary 
ganger,  it  is  required  to  exercise  extraordinary  care.  \\'hat 
is  due  in  the  particular  case  must  depend  on  the  existing 
state  of  circumstances  at  the  time  of  injury,  and  is  a  question  for 
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the  jury  to  decide*' — although  in  Newport  News  &  Mississippi 
Valley  R.  Co.  r.  Stuart's  Adm'r,  99  Ky.  496,  36  S.  W.  528,  in 
which  the  facts  were  very  similar  to  those  in  the  case  at  bar,  an 
instruction  requiring  the  company  to  keep  a  flagman,  if  reason- 
ably necessary  to  avoid  injury  to  travelers,  was  approved. 

It  is  further  insisted  that  the  damages  awarded  were  excessive. 
The  sum  allowed  is  large,  but,  considering  the  nature  and  ex- 
tent of  the  injuries  received  and  the  age  and  sex  of  appellee,  we 
are  not  prepared  to  say  that  it  is  so  excessive  as  to  authorize  us 
to  interfere  with  the  finding  of  the  jury.  This  court  has  not  at- 
tempted to,  and  could  not,  lay  down  any  fixed  rule  upon  this 
subject.  As  said  in  L.  &  N.  R.  Co.  v.  Mitchell,  87  Ky.  327,  8 
S.  W.  706:  '*We  are  not  acting  as  a  jury,  and  it  is  only  when 
glaringly  excessive  and  appearing  at  first  blush  to  have  resulted 
from  passion  or  prejudice  that  we  can  interfere.  The  power 
should  be  sparingly  exercised,  and  only  in  extreme  cases.  This 
is  the  policy  of  the  law,  reasonably  and  necessarily  so."  Appellee 
was  confined  to  her  bed  about  five  weeks,  without  being  able  to 
move  only  one  hand.  Her  collar  bone  was  broken,  her  elbow  and 
wrist  sprained,  a  rib  broken,  her  knee  severely  injured,  and  the 
bones  in  one  foot  broken.  The  attending  physician  testified  that 
the  injury  to  her  foot  was  permanent,  and  that  she  would  always 
limp,  and  be  limited  in  her  ability  to  walk,  although  she  might 
not  always  require  a  crutch,  and  possibly  not  a  cane,  but  that 
he  thought  in  time  the  knee  would  be  all  right.  Aside  from  the 
excruciating  mental  and  physical  suffering  endured  by  appellee, 
it  is  an  irreparable  misfortune  for  a  young  lady,  22  years  of  age, 
to  be  so  injured  as  that  she  must  be  a  cripple  and  limp  through 
•life.  *'Money  is  an  inadequate  recompense  for  injury,  pain,  and 
suffering;  but  the  law  cannot  offer  any  other  redress,  and,  as 
there  is  no  criterion  of  damages  by  which  to  measure  in  dollars 
and  cents  the  amount  of  recovery,  it  has  wisely  been  left  to  the 
judgment  and  discretion  of  a  properly  instructed  jury,  and  their 
finding,  when  it  appears  to  be  supported  by  evidence,  and  is  not 
grossly  excessive,  will  not  be  disturbed."  Stagg  v,  Brightwell, 
92  S.  W.  8,  28  Ky.  Law  Rep.  1220. 

Finding  no  prejudicial  error  in  the  record,  the  judgment  is 
affirmed. 

Note. 

FLAGMEN  AT  CROSSINGS— DUTIES  AND  LIABILITIES  OF 

RAILROAD  COMPANIES. 

I.  Duty  to  Station  and  Keep  Flagman  at  Crossing,  273. 
A.  Absence  of  Statute  or  Ordinance  Requiring,  273. 

1.  General  Rule,  273. 

2.  Dangerous  Crossings,  274. 

3.  Absence   or   Presence   of   Flagman   to    Be    Considered 

upon    Question    of    Negligence    in    Operating   Train, 
278. 

4.  Necessity  of  Flagman  as  Question   for  Jury,  280. 
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5.  Question  of  Necessity  of  Flagman  Not  for  Jury,  281. 

6.  Custom,   282. 

7.  Negligence  of  Flagman  Not  Required  by  Law,  284. 

8.  Flagman    Required   by   Ordinary    Prudence     although 

Statute   Prescribes  Other  Pretautions,  284. 
B.  Where  Required  by  Statute  or  Ordinance,  285. 

II.  Miscellaneous,  286. 

1.  Implied  Power  of  City,  286. 

2.  Authority  of  Town  to   Compel  Railroad  to  Keep   Flagman 

at  Each  Street  Crossing — Statute,  286. 

3.  Duty  to  Maintain   Flagman  at   Grade   Crossing  over   High- 

way   Not   Authorized   by    Railroad    Commission — Statutes^ 
286. 

4.  Failure   to   Station    Flagman — Negligence — Pleading,   286. 

5.  Flagman's   Failure  to   Fully  Perform   His   Duty  to   Child — 

Sufficiency  of  Evidence,  286. 

6.  Frightenirrg  Teams — Duties  of  Flagman,  287. 

7.  Negligence  of  Flagman  Sole  Cause  of  Accident,  287. 

8.  View  Obstructed — Knowledge  of  Absence  of  Flagman,  28Y. 

9.  Speed  Prohibited  by  Ordinance — Absence  of  Watchman  and 

Headlight — Failure  to  Stop  to  Look  for  Trains,  287. 

10.  Persons    Entitled    to    Protection    of    Statute    or    Ordinance, 

287. 

11.  Duties  and   Liabilities  of  Company  Using  Railroad  of  An- 

other Company,  288. 

Cross  References. 

Duties  and  Liabilities  of  Railroad  Company  as  Affected  by  Pres- 
ence or  Absence  of  Flagman  or  Watchman  at  Crossing. — See  second 
foot-note  appended  to  Montgomery  v.  Missouri  Pac.  R.  Co.,  108  Mo. 
477,  11  R.  R.  R.  274.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  274,  79  S.  W. 
930,  where  all  the  preceding  authorities  in  this  series  on  the  subject 
are  collected;  foot-notes  appended  to  Hodgin  v.  Southern  Ry.  Co. 
(X.  Car.).  24  R.  R.  R.  553,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  553;  Tiffin 
v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  21  R.  R.  R.  113,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  113. 

Crossings — Pare  Required  of  Highway  Traveler  as  Affected  by 
Fact  That  Safety  Gates  Are  Open. — See  extensive  note,  14  R.  R.  R. 
674,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  674;  foot-notes  appended  to 
Shafer  v.  Lehigh  Valley  R.  Co.  (N.  J.),  25  R.  R.  R.  34,  48  Am.  &  Eng. 
R.  Cas.,  N.  S.,  34. 

I.  DUTY  TO  STATION  AND  KEEP  FLAGMAN  AT  CROSSING. 

.\.    ABSENCE   OF  STATUTE  OR   ORDINANCE   REQUIRING. 

1.    General  Rule. 

In  the  absence  of  a  statute  or  ordinance  requiring  such  precaution, 
a  railroad  company  is  not,  as  a  general  rule,  under  any  obligation  to 
station  flagmen  at  highway  crossing. 

United  States.— Kowalski  v.  Chicago  G.  W.  R.  Co.,  84  Fed.  Rep. 
586;  Vallance  v.  Boston  &  A.  R.  Co.,  55  Fed.  Rep.  364. 

California.— Car  rah  er  v.  San  Francisco  Bridge  Co.,  81  Cal.  98,  22 
Pac.  480. 

Delaware.— Martin  v.  Baltimore,  etc.,  R.  Co.,  2  Marv.  (Del.)    123. 

Illinois.— Chicago,  etc.,  R.  Co.  v.  Lane,  130  111.  116,  22  N.  E.  513; 
Lake  Shore,  etc.,  R.  Co.  v.  Foster,  74  III.  App.  387;  Peoria,  etc.,  R. 
Co.  v.  Herman,  39  111.  App.  287. 

Indiana.— Evansville,  etc.,  R.  Co.  v.  Clements,  32  Ind.  App.  659. 

Maryland— Maryland  Cent.  R.  Co.  v.  Newbcur,  02  Md.  391,  19  Am. 
27  R  R  R— 18 
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&  Eng.  R.  Cas.  261;  Northern  Cent.  R.  Co.  v,  Medairy  (Md.).  7  Am. 
&  Eng.  R.  Cas.,  X.  S.,  526,  37  Atl.  796;  State  v.  Philadelphia,  etc.,  R. 
Co.,  47  Md.  76. 

Massachusetts. — Bailey  v.  New  Haven,  .etc.,  Co.,  107  Mass.  496; 
Commonwealth  v.  Bo^on  &  W.  R.  Corp.,  lOl  Mass.  201. 

Michigan. — Cooper  v.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261,  33  N. 
W.  306;  Freeman  r.  Duluth,  etc.,  Ry.  Co.,  74  Mich.  86,  41  N.  W.  872; 
Haas  V.  Grand  Rapids,  etc.,  R.  Co.,  47  Mich.  401,  11  N.  W.  216; 
Willet  V,  Michigan  Cent.  R.  Co.,  114  Mich.  411,  72  N.  W.  260. 

Missouri. — Welsch  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  541,  6  Am.  & 
Eng.  R.  Cas.  75,  37  Am.  Rep.  440. 

New  Hampsl^re. — Folsom  v.  Concord,  etc.,  R.  Co.,  68  N.  H.  454, 

38  Atl.  209. 

New  Jersey. — Delaware,  etc.,  R.  Co.  v.  East  Orange,  41  N.  J.  L. 
(12  Vr.)  127;  Pennsylvania  R.  Co.  v.  Matthews,  36  N.  J.  L.  (7  Vr.) 
531;  Siraciisa  v.  Atlantic  City  R.  Co.,  68  N.  J.  L.  (39  Vr.)  446.  53  Atl. 
547;  Telfer  v.  Northern  R.  Co.,  30  N.  J.  L.  (1  Vr.)   188. 

New  York. — Beisiegel  v.  New  York  Cent.  R.  Co.,  40  N.  Y.  9; 
Case  V.  New  York  Cent.  &  H.  R.  R.,  75  Hun  527,  27  N.  Y.  Supp. 
496;  Cohn  v.  New  York  Cent.,  etc.,  R.  Co.,  6  N.  Y.  App.  Div.  196; 
Culhane  v.  New  York  Cent.,  etc.,  (To.,  60  N.  Y.  133;  Dolan  v.  Dela- 
ware, etc..  Canal  Co.,  71  N.  Y.  285;   Ernst  v.  Hudson  River  R.  "Co., 

39  N.  Y.  61;  Finklestein  v.  New  York  Cent.,  etc.,  R.  Co.,  41  Hun  (X. 
Y.)  34;  Heaney  v.  Long  Island  R.  Co.,  9  N.  Y.  St.  Rep.  707;  Hough- 
kirk  V.  Delaware,  etc.,  Canal  Co.,  92  N.  Y.  219;  Kissenger  v.  New 
York  &  H.  R.  Co.,  56  N.  Y.  538;  McCallum  z\  Long  Island  R.  Co., 
38  Hun  (N.  Y.)  569;  McGovern  v.  New  York  Cent.,  etc.,  R.  Co.. 
67  N.  Y.  417,  423;  McGrath  v.  New  York  Cent.,  etc.,  R.  Co.,  59  N.  Y. 
468;  Martin  v.  New  York  Cent.,  etc.,  R.  Co.,  20  N.  Y.  Misc.  Rep. 
363:  Pakalinsky  v.  New  York  Cent.,  etc.,  R.  Co.,  82  N.  Y.  424,  2  Am. 
&  Eng.  R.  Cas.  251;  Weber  v.  New  York  Cent.,  etc.,  R.  Co.,  58  N. 
Y.  451. 

North  Carolina.— Bradley  v.  Ohio  River,  etc.,  R.  Co.,  126  N.  Car. 
735. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Richardson,  10  Ohio  Civ.  Ct.  Dec. 
326;  Lake  Shore,  etc.,  Ry.  Co.  v.  Gaflfney,  9  Ohio  Cir.  Ct.  R.  32. 

Pennsylvania. — Lehigh  Valley  R.  Co.  v.  Brandtmaier,  113  Pa.  610, 
6  Atl.  238;  Philadelphia,  etc.,  R.  Co.  v.  Killips,  88  Pa.  St.  405;  Seifried 
V.  Pennsylvania  R.  Co.,  206  Pa.  St.  399. 

Rhode  Island.— McGoran  v.  New  York,  etc.,  R.  Co.,  25  R.  I.  387,  9 
R.  R.  R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  367,  55  Atl.  929. 

Texas. — Central  Texas,  etc.,  R.  Co.  v.  Gibson  (Tex.  Civ.  App.),  83 
S.  W.  862;  International,  etc.,  R.  Co.  v.  Jones  (Tex.  Civ.  App.),  60 
S.  W.  978;  Missouri,  etc.,  R.  Co.  v.  Magee  (Tex.  Civ.  App.),  49  S.  W. 
156. 

Utah. — Christensen  v.  Oregon  Short  Line  R.  Co.  (Utah),  80  Pac. 
746. 

2.    Dangerous   Crossings. 

But,  even  in  the  absence  of  an  ordinance  or  statute  requiring  a 
railroad  company  to  station  a  flagman  at  a  certain  crossing  of  its 
road,  if  the  character  of  the  crossing  or  its  surroundings,  the  extent 
of  its  use  by  the  public,  or  other  circumstances,  constitute  it  such  a 
dangerous  crossing  that  ordinary  prudence  requires  the  railroad  to 
station  a  flagman  there  to  prevent  collisions  between  trains  and 
highway  travelers,  its  failure  to  do  so  may  be  negligence  rendering 
it  liable  for  injuries  to  person  or  property. 

United  States.— Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408.  12  Sup. 
Ct.  Rep.  679,  55  Am.  &  Eng.  R.  Cas.  159;  Kowalski  v.  Chicago  G.  W. 
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R.  Co.,  84  Fed.  Rep.  586;  Lapsley  v.  Union  Pac.  R.  Co.,  50  Fed.  Rep. 
172. 

Illinois.— -Baltimore  &  O.  R.  Co.  v,  Stanley,  54  III.  App.  2l5;  Chi- 
cago, etc.,  R.  Co.  r.  Lane,  30  111.  App.  437;  Chicago,  etc.,  R.  Co.  v. 
Perkins,  125  111.  127,  17  N.  E.  1;  Illinois  Cent.  R.  Co.  v.  Ebert,  74 
III.  399. 

Kentucky.— Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky.  578,  6  S.  W.  441; 
Chesapeake,  etc.,  R.  Co.  v.  Gunter,  108  Ky.  362,  56  S.  W.  527;  Louis- 
ville &  X.  R.  Co.  V.  Cummins'  Adm'r,  ill  Ky.  333,  6  S.  W.  594; 
Newport  News,  etc.,  Co.  v.  Stewart,  99  Ky.  496,  36  S.  W.  528. 

Maine. — Webb  v,  Portland,  etc.,  R.  Co.,  57  Me.  117. 

Massachusetts. — Commonwealth  v.  Boston,  etc.,  R.  Corp.,  101  Mass. 
201;  Eaton  v.  Fitchburg  R.  Co.,  129  Mass.  364,  2  Am.  &  Eng.  R.  Cas. 
183;  Hubbard  v.  Boston  &  A.  R.  Co.,  162  Mass.  132,  38  N.  E.  366. 

Michigan — Freeman  v,  Duluth,  etc.,  R.  Co.,  74  Mich.  86,  41  N.  W. 
872;  Guggenheim  v.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  150,  33  N.  W. 
166. 

Missouri. — Welsch  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  451,  6  Am.  & 
Eng.  R.  Cas.  75,  37  Am.  Rep.  440. 

New  Jersey. — Delaware,  etc.,  R.  Co.  v.  Shelton,  55  N-.  J.  L.  (26 
Vr.)  342,  26  Atl.  957;  Delaware,  etc.,  R.  Co.  v.  Toffey,  38  N.  J.  L. 
(9  Vr.)  525;  New  Jersey  R.,  etc.,  Co.  v.  West,  32  N.  J.  L.  (3  Vr.)  91; 
Pennsylvania  R.  Co.  v.  Matthews,  36  N.  J.  L.  (7  Vr.)  531. 

New  York.— McSor ley  v.  New  York  Cent.,  etc.,  R.  Co.,  64  N.  Y. 
App.  Div.  267. 

Pennsylvania. — Lehigh  Valley  R.  Co.  v.  Brandtmaier,  113  Pa.  St. 
610,  6  Atl.  238;  Philadelphia,  etc.,  R.  Co.  v.  Killips,  88  Pa.  St.  405; 
Reeves  v,  Delaware,  L.  &  W.  R.  Co.,  30  Pa.  St.  454. 

Texas. — Central  Texas,  etc.,  R.  Co.  v.  Gibson  (Tex.  Civ.  App.),  79 
S.  W.  351;  Missouri,  etc.,  R.  Co.  v,  Magee,  92  Tex.  616,  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  186,  50  S.  W.  1013. 

Wisconsin. — Kinney  v,  Crocker,  18  Wis.  74. 

In  the  absence  of  a  statutory  requirement,  the  question  whether  a 
railroad  companj'  should  have  a  flagman  or  gates  at  a  crossing  de- 
pends upon  the  circumstances,  such  as  the  amount  of  travel  over 
the  crossing,  the  obstructions  to  view,  etc.,  and  is  a  matter  of  fact 
to  be  determined  by  the  jury.  So  held  in  Lapsley  v.  Union  Pac.  R. 
Co.,  50  Fed.  Rep.  172. 

Public  Road  Crossings. — The  common  law  does  not  impose  the 
duty  on  a  railroad  company  to  station  persons  at  every  crossing  of 
a  public  road  to  warn  travelers  of  approaching  trains.  So  held  in 
State  i\  Philadelphia,  etc.,  R.  Co.,  47  Md.  76. 

Possibility  of  Seeing  Train  in  Time — Duty  to  Look. — In  Stubley  v. 
London  &  N.  W.  Ry.  Co.  (Eng.),  l  Exch.  13,  B  ram  well,  B,  said: 
**Xeed  there  be  any  one  to  warn  persons  of  a  train,  which  they  can 
see  so  far  off,  that  if  they  only  take  the  trouble  to  look  out  for  it, 
it  cannot  overtake  them  in  crossing  *  *  *  "if  such  a  precaution 
is  necessary  here,  it  must  also  be  used  everywhere;  and  the  argument 
would  show  that  on  every  canal,  every  railway  in  the  Kingdom, 
means  must  be  taken  to  warn  people  against  the  consequences  of 
their  own  folly." 

Opinion  of  Jury  as  to  Necessity  of  Such  Precaution. — The  common 
law  does  not  require  a  railroad  company  to  maintain  a  flagman  at 
every  street  or  road  crossing,  where  a  jury  may  be  of  opinion  that 
the  travel  is  so  great  that  ordinary  prudence  requires  such  precau- 
tion, for  the  purpose  of  keeping  travelers  oflF  such  crossing,  when 
trains  are  passing  over  it.  So  held  in  Beisiegel  v.  New  York  Cent. 
R.  Co.,  40  N.  Y.  9.  .  ^ 

Duty  in  All  Cases  to  Provide  Flagman— Erroneous  Instruction.— In 
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an  action  for  personal  injuries  sustained  in  a  collision  with  a  railroad 
train,  it  was  error  to  instruct  the  jury  that  if  the  view  of  the  track 
was  obstructed  by  the  act  of  the  company,  it  was  not  enough  to 
show  that  the  train  bell  was  rung  or  its  whistle  sounded;  that  it 
was  the  duty  of  the  trainmen  also  to  have  slowed  up  as  they  ap- 
proached the  crossing  and  to  have  seen  that  the  track  was  clear; 
and  that,  in  order  to  have  been  assured  that  the  track  was  clear,  it 
was  the  duty  of  the  company  to  have  stationed  a  flagman  or  watch- 
man; as  such  instruction  invades  the  province  of  the  jury,  in  deter- 
mining whether  there  was  negligence,  and  as  establishing  the 
principle  that  it  was  the  duty  of  the  company  in  all  cases  to  provide 
a  flagman.  So  held  in  Carraher  v,  San  Francisco  Bridge  Co.,  81 
Cal.  98,  22  Pac.  480. 

Common  Prudence. — The  Michigan  statute  charges  the  Railroad 
Commissioner  with  the  duty  of  determining  the  necessity  of  main- 
taining a  flagman  upon  any  particular  street  crossing  of  a  railroad, 
and  his  absence  is  of  itself  no  evidence  of  negligence  upon  the  part 
of  the  railroad  company,  but  it  must  appear  that  the  circumstances 
at  the  crossings  are  such  that  common  prudence  would  dictate  that 
the  company  should  place  a  flagman,  or  his  equivalent,  at  such  cross- 
ing. So  held  in  Freeman  v.  Duluth,  etc.,  Ry.  Co.,  74  Mich.  86,  41 
N.  W.  872. 

Required  by  Ordinary  Prudence. — If  ordinary  prudence  requires  a 
railroad  company  to  keep  a  flagman  at  a  certain  crossing,  a  failure 
to  do  so  is  negligence,  although  it  is  not  required  by  statute.  So 
held  in  Missouri,  etc.,  Ry.  Co.  v.  Magee,  92  Tex.  616,  15  Am.  &  Eng. 
R.  Cas.,  N.  S.,  186,  50  S.  W.  1013. 

Street  Crossing — Given  Hour  in  the  Day. — Whether  the  failure  of 
a  railroad  company  to  keep  a  flagman  on  duty  at  a  street  crossing  in 
a  city,  over  which  its  road  passes,  at  a  given  hour  in  the  day,  con- 
stitutes negligence,  is  a  question  to  be  determined  from  a  considera- 
tion of  all  the  circumstances  of  the  case  in  question.  So  held  in  An- 
naker  v.  Chicago,  etc.,  Ry.  Co.,  81  Iowa  267,  47  N.  W.  68. 

Grade  Crossing  in  City  Suburbs  Used  by  Three  Railway  Systems. 
—In  Baltimore  &  O.  R.  Co.  v.  Stanley,  54  111.  App.  215,  it  is  held 
that  it  is  gross  and  wanton  negligence  to  operate  a  railroad  without 
any  guard  or  protection,  by  means  of  a  flagman  or  otherwise,  to  a 
person  attempting  to  use  the  crossing  at  a  place  in  the  suburbs  of  a 
populous  city,  where  a  street  is  crossed  at  grade  by  six  railroad 
tracks  used  by  three  great  railway  systems. 

Traveler  Prevented  by  Character  of  Crossing  from  Avoiding  Col- 
lision.— In  Louisville  &  N.  R.  Co.  v.  Hackman  (Ky.),  30  S.  W.  407, 
it  was  held  that  it  was  not  error  to  charge  the  jury,  that,  if  they 
found  plaintiff,  on  account  of  the  dangerous  character  of  the  cross- 
ing, could  not  have  avoided  the  collision  between  his  wagon  and  a 
train  by  the  exercise  of  ordinary  care,  then  defendant's  failure  to 
station  some  one  at  the  crossing  to  give  warning  of  approaching 
trains  was  negligence. 

Crossing  Near  Town — Obstructions  to  Sight  and  Hearing. — In 
Newport  News  &  M.  V.  Co.  v.  Stuart's  Adm'r,  99  Ky.  496,  36  S.  W. 
528,  it  is  held  that  when  a  crossing  is  near  a  populous  town,  and  must 
be  crossed  by  a  large  number  of  people  going  to  and  from  the  town, 
both  on  horseback  and  in  vehicles,  and  the  conformation  of  the  sur- 
rounding county  is  such  that  one  cannot  see  trains  approaching  from 
one  direction  until  within  fifteen  or  twenty  feet  of  the  track,  and 
when,  under  certain  conditions,  which  are  not  infrequent,  the  ap- 
proach of  the  train  or  its  whistle  cannot  be  heard,  the  railroad  should 
be  required  to  have  a  flagman  at  that  point  to  warn  travelers  of  ap- 
proaching trains,  or  to  adopt  and  use  some  other  reasonably  safe 
mode  of  warning  them. 
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Unnecessarily  Dangerous  Crossing. — The  obligation  to  keep  a  flag- 
man where  a  railroad  intersects  a  public  highway  may  become  due 
by  reason  of  the  railroad  company  constructing  its  road  so  as  to 
make  the  crossing  or  use  of  the  highway  unnecessarily  dangerous. 
So  held  in  Pennsylvania  R.  Co.  v.  Matthews,  36  N.  J.  L.  (7  Vr.)  531. 

Populous  Neighborhood — ^View  of  Tracks  Obstructed — Narrow 
Escapes. — In  Central  Texas,  etc.,  Ry.  Co.  v.  Gibson  (Tex.  Civ.  App.), 
79  S.  W.  331,  it  appeared  that  defendant's  railroad  track  crossed  a 
street  in  a  populous  neighborhood,  where  a  view  of  the  track  on  each 
side  was  obstructed  until  within  25  feet  of  the  track.  And  a  witness 
testified  that  he  had  seen  many  narrow  escapes  there.  It  was  held 
that  the  evidence  warranted  an  instruction  that  if  the  crossing  was 
peculiarly  dangerous,  and  a  person  of  ordinary  care  would  have  kept 
a  flagman  at  the  crossing,  and  the  railroad  failed  to  keep  a  flagman 
there,  the  jury  would  find  for  plaintiff,  who  had  been  injured  by  a 
train  at  such  crossing. 

Tracks  in  Street  Used  in  Switching. — Where  a  company  uses  its 
tracks  across  a  generally  traveled  street  in  a  town  or  city  in  switch- 
ing operations  it  is  bound  to  use  care  proportioned  to  the  increased 
danger  arising  from  such  use  of  its  tracks,  to  avoid  injury  to  persons 
using  the  crossing,  and  should,  therefore,  maintain  a  flagman,  or  gates 
or  gateman,  at  such  crossing,  or  adopt  other  equally  adequate  pre- 
cautions for  that  purpose.  So  held  in  Cleveland,  etc.,  Ry.  Co.  v. 
Schneider,  45  Ohio  St.  678. 

Crossings  Where  Trains  Are  Run  Faster  than  Customary. — Failure 
to  maintain  a  flagman  at  a  crossing  where  trains  are  run  faster,  or 
in  other  respects  differently  from  what  would  otherwise  be  permis- 
sible or  consistent  with  proper  care,  may  be  evidence  of  negligence 
to  go  to  the  jury.  So  held  in  Beisiegel  v.  New  York  Cent.  R.  Co., 
40  X.  Y.  9. 

Coimtry  Crossing — Approach  Partially  Concealed  by  Embank- 
ments.— But  a  railroad  is  not,  as  matter  of  law,  required  to  station  a 
flagman  at  a  road  crossing  in  the  country  because  of  the  approach 
to  it  being  partially  concealed  by  embankments  or  otherwise.  So 
held  in  Haas  v.  Grand  Rapids  &  Ind.  R.  Co.,  47  Mich.  401,  11  N.  W. 
216. 

In  this  case  it  is  said  in  the  opinion:  "Before  we  could  say  that  the 
neglect  to  station  a  flagman  at  its  highway  crossing  in  the  county  was 
culpable  fault,  it  should  be  made  to  appear  that  the  danger  was  al- 
together exceptional,  that  there  was  something  in  the  case  which 
rendered  ordinary  care  on  the  part  of  the  traveler  an  insufficient 
protection  against  injury,  and  therefore  made  the  assumption  of 
this  burden  on  the  part  of  the  railroad  company,  of  the  employment 
of  a  flagman,  a  matter  of  common   duty  for  the   safety  of  others." 

Number  of  Persons  Using  Crossing — Absence  of  Evidence  of. — Xor 
can  the  failure  of  a  railroad  company  to  maintain  a  flagman  at  a 
crossing  be  adjudged  negligence,  where  there  is  no  evidence  as  to 
the  number  of  people  who  habitually  use  the  crossing.  So  held  in 
Hutcherson  v.  Louisville  &  N.  R.  Co.  (Ky.),  52  S.  W.  955,  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  846. 

Trains  Easily  Seen  in  Time — Negligence — Insufficiency  of  Evi- 
dence.— In  Commonwealth  v.  Boston  &  VV.  R.  Corp.,  101  Mass.  201, 
it  appears  that  daily  twenty  railroad  trains,  and  about  as  many  ve- 
hicles on  a  highway,  passed  over  a  place  where  the  railroad  crossed 
the  highway  at  grade,  but  was  in  full  view  from  the  highway  at  any 
point  within  a  hundred  and  fifty  feet  of  the  crossing,  and  where 
the  public  authorities  never  required  the  establishment  of  a  gate, 
station  agent  or  flagman,  although  the  crossing  had  existed  for  many 
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years.  It  was  held  that  evidence  of  such  facts  was  insufficient  to 
warrant  a  finding  that  the  railroad  was  guilty  of  negligence  in 
omitting  to  provide  any  such  safegruard. 

3.  Absence  or  Presence  of  Flagman  to  Be  Considered  upon   Ques- 
tion of  Negligence  in  Operating  Train. 

But  whether  or  not  a  railroad  company  is  negligent  in  failing  to 
station  a  flagman,  not  required  by  statute  or  ordinace,  at  a  crossing, 
it  is  generally  recognized  as  a  rule  of  the  common  law  that  the 
presence  or  absence  of  a  flagman  may  be  shown  as  bearing  upon  the 
question  whether,  under  all  the  circumstances  of  the  accident  in 
question,  the  train  inflicting  the  injury  complained  of  was  operated 
properly. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Gunderson,  174  111.  495,  51  X.  E. 
708;  Chicago  &  I.  R.  Co.  v.  Lane,  130  111.  116,  22  X.  E.  513;  Chicago, 
etc.,  R.  Co.  V.  Perkins,  125  111.  127,  17  N.  E.  1;  Lake  Shore,  etc.,  Ry. 
Co.  V.  Foster,  74  111.  App.  387;  Peoria,  etc.,  R.  Co.  v.  Harman,  39  111. 
App.   287. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v.  Yundt,  78  Ind.  373,  3  Am.  & 
Eng.  R.  Cas.  502,  41  Am.  Rep.  580. 

Iowa. — Hart  v.  Chicago,  etc.,  R.  Co.,  56  Iowa  166,  7  N.  W.  9,  9  X. 
W.  116;  Pratt  v.  Chicago,  etc.,  R.  Co.,  107  Iowa  287,  77  X.  W.  1064; 
Tierney  v.  Chicago,  etc.,  Ry.  Co.,  84  Iowa  641,  51  X.  W.  175. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Durand,  65  Kan.  380,  69  Pac. 
1126;  Kansas  Pac.  R.  Co.  v.  Richardson,  25  Kan.  391,  6  Am.  &  Eng.  R. 
Cas.  96. 

Maine. — Lesan  v.  Maine  Cent.  R.  -Co.,  77  Me.  85,  23  Am.  &  Eng.  R. 
Cas.  247. 

Massachusetts. — Eaton  v.  Fitchburg  R.  Co.,  129  Mass.  364,  2  Am. 
&  Eng.  R.  Cas.  183. 

Missouri. — Montgomery  v,  Missouri  Pac.  R.  Co.,  181  Mo.  477,  11 
R.  R.  R.  274,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  274,  79  S.  W.  930. 

New  York. — Beisiegel  v.  Xew  York  Cent.  R.  Co.,  40  X.  Y.  49;  Brown 
V.  Rome,  etc.,  R.  Co.,  121  X.  Y.  669,  24  X.  E.  1094;  Casey  v.  Xew  York 
Cent.  R.  Co.,  78  X.  Y.  518;  Coyle  v.  Long  Island  R.-Co.  (X.  Y.),  33 
Hun  37;  Crawford  v.  Delaware,  etc.,  R.  Co.,  55  X.  Y.  Sup.  Ct.  50; 
Ernst  V.  Hudson  River  R.  Co.,  33  X.  Y.  9;  Grippen  v.  Xew  York  Cent. 
R.  Co.,  40  X.  Y.  34,  41;  Harrington  v.  Erie  R.  Co.,  79  X.  Y.  App.  Div. 
26;  Houghkirk  v.  Delaware,  etc..  Canal  Co.,  92  X.  Y.  219,  44  Am.  Rep. 
370;  McAuliffe  v.  Xew  York  Cent.,  etc.,  R.  Co.,  88  X.  Y.  App.  Div. 
356;  McCallum  v.  Long  Island  R.  Co.,  38  Hun  569;  McGrath  v.  X'ew 
York  Cent.,  etc.,  R.  Co.,  63  X.  Y.  522;  Palmer  v.  Xew  York,  etc., 
R.  Co..  112  X.  Y.  234,  19  X.  E.  678;  Reid  v.  Xew  York,  etc.,  R.  Co., 
44  X.  Y.  St.  Rep.  688;  St.  John  v.  Xew  York  Cent.,  etc.,  R.  Co.,  165 
X.  Y.  241;  Weber  v.  Xew  York  Cent.,  etc.,  R.  Co.,  58  X.  Y.  451. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v.  Johnston,  25  Ohio  Cir.  Ct.  Rep. 
41. 

Pennsylvania. — Seifried  v.  Pennsylvania  R.  Co.,  206  Pa.  St.  399. 

Vermont. — Carrow  v.  Barre  R.  Co.,  74  Vt.  176,  4  R  R.  R.  933,  27 
Am.  &  Eng.  R.  Cas.,  X.  S.,  933,  52  Atl.  537. 

Wisconsin.— Abbot  r.  Dwinnell,  74  Wis.  514,  43  X.  W.  496;  Burns 
V.  Xorth  Chicago  Rolling  Mill  Co..  65  Wis.  312,  27  X.  W.  43;  Hed- 
dies  V.  Chicago,  etc.,  R.  Co.,  74  Wis.  239,  42  X.  W.  237;  Hoye  v. 
Chicago,  etc.,  R.  Co.,  67  Wis.  14,  29  X.  W.  646. 

In  Hoye  v.  Chicago  &  X.  W.  Ry.  Co.,  67  Wis.  1,  it  is  held  that  the 
presence  or  absence  of  a  flagman  at  a  railroad  crossing  may  be 
shown,  in  connection  with  other  facts  and  circumstances,  upon  the 
question  of  the  negligence  of  the  railroad  company  in  moving  a 
train  over  such  crossing. 
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In  an  action  against  a  railroad  to  recover  for  personal  injuries  in- 
flicted by  a  train  at  a  grade  crossing,  evidence  that  there  was  no 
flagman  at  the  crossing  is  admissible  as  part  of  the  surrounding  cir- 
cumstances, although  defendant  was  not  bound  to^  keep  a  flagman 
there.  So  held  in  Carrow  v.  Barre  R.  Co.,  74  Vt;  166,  4  R.  R.  R.  933, 
27  Am.  &  Eng.  R.  Cas.,  X.  S.,  933,  52  Atl.  537. 

It  is  not  negligence  per  se  for  a  railroad  company  to  fail  to  guard 
a  crossing  with  a  flagman  or  watchman.  It  is  only  one  of  the  ele- 
ments to  be  considered  in  determining  whether  the  company  was  neg- 
ligent on  a  particular  occasion.  So  held  in  Seifried  v.  Pennsylvania 
R.  Co.,  206  Pa.  St.  399. 

Action  Cannot  Be  Based  upon  Omission. — In  Peoria,  etc.,  Ry.  Co. 
r.  Harman,  39  111.  App.  287,  it  is  held  that  the  failure  of  a  railroad 
company  to  keep  a  flagman  at  a  crossing  is  not  negligence  per  se; 
and  that  an  action  cannot  be  directly  based  upon  such  an  omission, 
but  such  an  omission  may  be  shown  by  way  of  specifications  of  the 
cause  of  negligence  in  running  the  train  to  the  crossing. 

Failure  to  Station  Flagman — Question  of  Negligent  Speed. — In  Le- 
high Valley  R.  Co.  V.  Brandtmaier,  113  Pa.  St.  610,  6  Atl.  238,  it  is 
said  in  the  opinion:  "The  law  does  not  designate  the  mode  in  which 
these  precautions  against  injury  on  the  part  of  the  company  (at 
crossings)  are  to  be  exercised,  there  is,  it  may  be  conceded,  no  com- 
mon-law duty  on  the  part  of  the  company  to  station  flagmen,  or  to 
maintain  gates,  at  public  grade  crossings,  unless,  indeed,  under  the 
particular  circumstances,  the  public  safety  cannot  otherwise  be  rea- 
sonably secured;  but  the  fact  that  flagmen  are  not  stationed  at  such 
a  crossing,  and  that  gates  are  not  there  maintained,  are  matters 
proper  to  be  considered,  with  other  facts,  in  a  given  case,  in  deter- 
mining the  rate  of  speed  which  is  reasonably  consistent  with  the 
public  safety." 

Collision  between  Train  and  Wagon  at  Street  Crossing — Absence 
of  Flagman. — -In  an  action  to  recover  for  injuries  resulting  from  a 
collision  between  a  train  and  a  wagoji  at  a  street  crossing,  evidence 
that  a  flagman  had  always  been  kept  at  the  crossing,  and  that  he  was 
absent  at  the  time  of  the  accident,  was  competent  as  bearing  upon 
the  question  whether,  under  all  the  circumstances,  defendant  ran  and 
managed  its  trains  with  the  requisite  care  and  prudence.  So  held  in 
McGrath  V.  New  York  Cent.,  etc.,  R.  Co.,  63  N.  Y.  522. 

Failure  to  Station  '  Flagman — Evidence  of  Admissible  as  Bearing 
on  Negligence  Charged  in  Complaint. — In  an  action  to  recover  for 
the  death  of  one  killed  by  a  train  at  a  crossing,  though  the  com- 
plaint did  not  charge  negligence  in  failing  to  keep  a  flagman  at 
the  crossing,  or  in  failing  to  have  gates  there,  it  was  proper  to  ad- 
mit evidence  as  to  the  absence  of  a  flagman  or  gates,  as  it  ap- 
peared that  the  crossing  was  almost  continuously  used  by  the  public, 
and  there  was  evidence,  as  alleged  in  the  complaint,  that  the  train 
was  running  at  excessive  speed  and  without  giving  signals;  the  jury 
being  instructed  that  the  evidence  of  the  absence  of  flagman  and  gates 
was  admitted  merely  as  bearing  on  the  negligence  charged  in  the 
complaint.  So  held  in  Christensen  v.  Oregon  Short  Line  R.  Co. 
<Utah),  80  Pac.  746. 

In  Kansas  Pac.  Ry.  Co.  v.  Richardson,  25  Kan.  391,  6  Am.  &  Eng. 
R-  Cas.  96,  an  action  for  personal  injuries  inflicted  by  a  train  at  a 
crossing,  it  was  averred  in  the  petition  that  the  injuries  resulted  from 
the  negligence  oi  the  defendant  railroad  company  in  crossing  a 
^tfeet  with  a  train  at  a  very  dangerous  and  reckless  rate  of  speed  and 

f  ,^"t  giving  the  proper  signals,  and  that  the  view  of  the  approach 
"^  train  was   obstructed  by  cars,  and'by  lumber  piled  near   the 
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Toad.  It  was  held  not  error,  under  the  allegations,  for  the  trial 
court  to  permit  plaintiff  to  prove  that  the  railroad  company  had  no 
flagman  at  the  crossing,  as  one  of  the  circumstances  existing  at 
the  time  and  plac^  of  the  accident. 

Uncontrolled  Cars  "Kicked"  over  Street  Crossings. — In  Tierney  v. 
Chicago,  etc.,  Ry.  Co.,  84  Iowa  641,  51  N.  W.  175,  it  appeared  that 
the  cars  by  which  deceased  was  struck  at  a  street  crossing  were  being 
moved  by  their  own  momentum  at  the  time,  after  a  "kick"  from  a 
locomotive,  with  no  one  upon  them  to  control  them  or  give  warning 
of  their  approach,  and  there  was  no  flagman  at  the  crossing.  It 
was  held  that  the  question  whether  under  all  the  circumstances  of  the 
case  the  railroad  was  negligent  because  of  such  facts  was  properly 
submitted  to  the  jury. 

Jury's  Duty  to  Disregard  Failure  to  Station  Flagman — ^Instruction. 
— In  an  action  for  personal  injuries  inflicted  by  a  train  at  a  street 
crossing,  where  evidence  of  the  absence  of  a  crossing  flagman  has 
been  properly  admitted,  and  the  court  has  instructed  the  jury  that 
there  was  no  absolute  duty  imposed  on  the  company,  by  law,  to 
keep  a  flagman  at  the  crossing,  and  that  omission  to  do  so  was  not 
of  itself  negligence,  it  was  not  error  in  the  court  to  decline  to  tell 
the  jury  they  should  entirely  disregard  such  failure  to  maintain  a 
flagman  at  the  crossing,  in  passing  upon  the  question  whether  the 
railroad  company  was  negligent  as  charged  in  the  declaration.  So 
held  in  Chicago,  etc.,  R.  Co.  v,  Perkins,  125  111.  127,  17  N.  E.  1. 

4.  Necessity  of  Flagman  as  Question  for  Jury. 

Some  authorities  hold  that  in  the  absence  of  a  municipal  ordinance 
and  an  express  statutory  requirement  on  the  subject,  whether  a  rail- 
road company  is  negligent  in  not  maintaining  a  flagman  at  a  cross- 
ing is  a  question  of  fact  for  the  jury,  to  determine  from  the  evi- 
dence of  the  circumstances  in  a  particular  case.  Chicago,  etc.,  R.  Co. 
V.  Perkins,  26  111.  App.  67,  17  N.  E.  1;  Staal  v.  Grand  Rapids  &  Ind. 
R.  Co.,  57  Mich.  239,  23  N.  W.  796;  Lesan  z;..  Maine  Cent.  R.  Co.,  77 
Me.  85,  23  Am.  &  Eng.  R.  Cas.  247;  Webb  v.  Portland,  etc.,  R.  Co., 
57  Me.  117;  Hubbard  v.  Boston  &  A.  R.  Co.,  162  Mass.  132,  38  N.  E. 
366;  Omaha,  etc.,  R.  Co.  v.  Brady,  39  Neb.  27,  57  N.  W.  287. 

Whether  reasonable  prudence  requires  a  railroad  company  to  keep 
a  flagman  at  a  crossing  that  is  especially  dangerous  is  a  question 
of  fact  for  a  jury.  So  held  in  Grand  Trunk  Ry  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  Rep.  679,  55  Am.  &  Eng.  R.  Cas.  159. 

Abstract  Instruction — Right  to  Give. — In  Lesan  v.  Maine  Cent.  R. 
Co.,  77  Me.  85,  23  Am.  &  Eng.  R.  Cas.  247.  it  Ts  held  that  there 
may  be  extreme  cases  where  a  judge  is  justified  in  giving  an  abso- 
lute instruction  upon  the  question  of  negligence  in  failing  to  sta- 
tion a  flagman  at  a  crossing,  but  generally  it  is  a  question  for  the 
jury. 

Street  Crossing  in  City.— In  Bolinger  v.  St.  Paul  &  D.  R.  Co..  36 
Minn.  418,  31  X.  W.  856,  an  action  for  the  alleged  negligent  killing 
of  plaintiff"s  intestate  by  defendant's  train  at  a  city  street  crossing, 
it  is  held  that  it  was  for  the  jury  to  determine  whether  the  presence 
of  a  watchman,  or  other  precautions  not  taken,  were  reasonably  nec- 
essary for  the  safety  of  the  public. 

Highway  Grade  Crossing. — Whether  persons  of  ordinary  prudence, 
operating  a  railroad  with  full  knowledge  of  the  dangers  of  a  cer- 
tain level  highway  crossing,  would  guard  against  accidents  by  sta- 
tioning a  flagman  there  or  slacken  the  speed  of  trains  is  a  question 
of  fact.  So  held  in  Huntress  v.  Boston  &  Maine  R.  Co.,  66  N.  H. 
185,  34  Atl.  154. 
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5.  Question  of  Necessity  of  Flagman  Not  for  Jury. 

But  there  are  other  authorities  holding  that,  where  a  railroad  com- 
pany is  not  expressly  required  by  an  ordinance  or  statute  to  sta- 
tion a  flagman  at  a  particular  crossing,  the  question  never  is  whether 
there  should  have  been  a  flagman  stationed  there,  but  whether,  in 
^^cw  of  the  presence  or  absence  of  a  flagman  at  such  crossing,  the 
train  was  operated  there  with  prudence  or  negligence.  Siracusa  v. 
Atlantic  City  R.  Co.,  68  N.  J.  L.  446,  53  Atl.  547;  Beisiegel  v.  New 
York  Cent.  R.  Co.,  40  N.  Y.  9;  Buck  v.  Manhattan  Ry.  Co.  (X.  Y'.), 
15  Daly  276;  Kakalinsky  v.  New  York  Cent.,  etc.,  Co.,  82  N.  Y.  425; 
Semel  v.  New  York,  etc.,  Co."  (X.  Y.),  9  Daly  321. 

In  McGrath  v.  New  Y'ork  Cent.,  etc.,  R.  Co.,  63  X.  Y'.  522,  it  is 
said  in  the  opinion:  "The  fact  (of  the  presence  or  absence  of  a  flag- 
man) may  be  proved  as  one  of  the  circumstances  under  which  the 
train  was  moved,  and  by  which  the  degree  of  care  requisite  in  its 
handling  and  running  may  be  affected,  so  that  the  question  never  is 
whether  there  should  have  been  a  flagman,  or  one  ought  to  have 
been  stationed  at  the  crossing,  but  whether,  in  view  of  his  presence 
or  absence,   the   train   was   moved   WMth   prudence   or   negligence." 

In  Winchell  v.  Abbott,  77  Wis.  571,  46  N.  W.  665,  it  is  held  that  no 
weight  could  be  given  to  a  finding  in  the  special  verdict  that  the 
defendants'  failure  to  have  a  flagman  at  the  crossing,  to  warn  plain- 
tiff of  the  approach  of  the  locomotive,  w^as  negligence,  the  jury  not 
being  competent   to   determine,  that   question. 

In  Heddles  v.  Chicago  &  X.  W.  R.  Co.,  74  Wis.  239,  42  X.  W.  237, 
it  is  held  that  a  charge  to  the  effect  that  though  no  statute  or  or- 
dinance required  a  flagman  to  be  kept  or  gate  maintained  at  the 
crossing  where  the  accident  occurred,  yet  if  the  jury  found  that  a 
flagman  or  gate  was  necessary  to  the  safety  of  travelers  on  the 
street  and  would  have  prevented  the  injury  in  question,  the  fail- 
ure to  have  such  flagman  or  gate  was  a  fact  from  which  they  would 
be  authorized  to  find  negligence  on  the  part  of  the  company,  was 
erroneous,  as  the  question  submitted  to  the  jury  should  have  been 
whether,  in  view  of  the  absence  of  flagman  and  gate,  the  engine  was 
moved  with  prudence  or  negligence.  . 

In  Coyle  v.  Long  Island  R.  Co.  (X.  Y.),  33  Hun  37,  it  is  held,  in 
an  action  for  injuries  sustained  while  crossing  a  railroad,  that  al- 
though the  omission  of  the  company  to  station  a  flagman  at  the 
crossing  may  be  proved  and  considered  by  the  jury  in  determining 
whether  under  all  the  circumstances  of  the  case,  including  the  ab- 
sence of  the  flagman,  reasonable  care  and  prudence  was  exercised 
in  running  the  train  at  the  time  of  the  accident,  yet,  it  is  error  for 
the  court  to  charge  that  if  the  jury  finds  that  it  was  the  duty  of  the 
company,  under  the  circumstances  of  the  case,  to  keep  a  flagman  at 
the  crossing,  as  a  matter  of  precaution  to  warn  those  approaching 
it,  its  omission  to  perform  that  duty  is  negligence  which  may  make 
it  liable  for  the  injuries  sustained. 

Caprice,  Sjmipathy,  or  Prejudice  of  Jury. — In  Beisiegel  v.  Xew  York 
Cent.  R.  Co.,  40  N.  Y.  9,  it  is  said  in  the  opinion:  "In  this  case  the 
charge  was  erroneous  in  this.  Instead  of  submitting  to  the  jury  the 
question  whether,  from  the  facts  and  circumstances  of  the  case,  the 
defendant  had  failed  to  exercise  ordinary  prudence  and  reasonable 
care  amounting  to  negligence,  they  were  instructed  in  substance,  that 
the  question  was,  whether  St.  Joseph  street  was  such  a  populous  por- 
tion of  the  city  that  it  was  due  to  the  public  safety  that  the  company 
should  keep  a  flagman  at  that  point;  and  if  the  jury  thought  it  was, 
then  it  was  negligence  to  omit  that  duty.  This  was  calculated  to 
withdraw  the  attention  of  the  jury  from  the  real  question   (the  neg- 
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ligence  of  the  defendant  in  respect  to  the  particular  transaction,  un- 
der all  the  facts  and  circumstances  attending  it),  and  placing  it  upon 
a  particular  act,  and  the  duty  of  the  company  to  do  that  particular 
act.  Whether  there  is  negligence,  depends  upon  the  degree  of  care 
required  and  given  in  each  particular  cast,  irrespective  of  any  par- 
ticular mode.  Whether  the  care  was  by  a  flagman,  by  gates,  or  by 
any  other  equivalent  mode,  is  of  no  importance.  If  it  were  estab- 
lished as  law  that  the  omission  of  any  particular  act — which  from  the 
amount  of  travel  at  crossings,  a  jury  might  think  required  by  the 
public  safety — was  negligence,  a  railroad  company  would  never  know 
when  it  was  safe  from  that  imputation.  For,  no  matter  how  care- 
fully it  observed  the  requirements  of  the  statute,  or  conducted  it- 
self in  other  respects,  if  it  omitted  any  one  act,  which  the  caprice,  or 
sympathy,  or  prejudice  of  a  jury  might  think  required  for  the  public 
safety,  the  omission  would  constitute  negligence,  and  subject  it  to  all 
the  consequences.'' 

6.  Custom. 

W^here  a  railroad  has  continuously  kept  a  flagman  at  a  certain 
crossing  to  protect  highway  travelers,  so  that  the  public  have  been 
trained  to  rely  upon  such  custom,  it  may  constitute  actionable  negli- 
gence on  the  part  of  the  company  to  withdraw  him. 

United  States.— Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  Rep.  679,  55  .Am.  &  Eng.  R.  Cas.  159;  Lapslcy  v.  Union  Pac.  R. 
Co.,  50  Fed.  Rep.  172;  Whelan  z'.*  New  York,  etc.,  R.  Co.,  38  Fed. 
Rep.  15. 

Connecticut. — Dolph  v.  New  York,  etc.,  R.  Co.,  74  Conn.  538.  2  R. 
R.  R.  35,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  35,  51  Atl.  525;  Dundon  z\ 
New  York,  etc.,  R.  Co.,  67  Conn.  266,  34  Atl.  1041. 

Delaware. — Martin  v.  Baltimore,  etc.,  R.  Co.   (Del),  2  Marv.   123. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Dunn,  78  111.  197. 

Indiana. — Pittsburg,  etc..  Ry.  Co.  v.  Yundt,  78  Ind.  373,  3  Am.  & 
Eng.  R.  Cas.  502,  41  Am.  Rep.  580. 

Iowa. — .\nnaker  v.  Chicago,  etc.,  R.  Co.,  81  Iowa  267,  47  N.  W. 
68;  Tierney  v.  Chicago,  ^tc,  R.  Co.,  84  Iowa  41,  51  N.  W.  175. 

Maine. — Lesan  v.  Maine  Cent.  R.  Co.,  77  Me.  85,  23  Am.  &  Eng.  R. 
Cas.  247;  Webb  v.  Portfcnd,  etc.,  R.  Co.,  57  Me.  117. 

Massachusetts. — Eaton  v.  Fitchburg  R.  Co.,  129  Mass.  364,  2  Am. 
&  Eng.  R.  Cas.  183.         ; 

Minnesota. — BolingerV  St.  Paul,  etc.,  R.  Co.,  36  Minn.  418,  31  N. 
W.   856. 

Missouri. — Montgomery  r.  Missouri  Pac.  Ry.  Co.,  181  Mo.  477, 
11  R.  R.  R.  274,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  274,  79  S.  W.  930. 

New  York.— Casey  ^-.-New  York  Cent.,  etc.,  R.  Co.,  78  N.  Y.  518: 
Dolan  V,  Delaware,  etc.,  Canal  Co.,  71  N.  Y.  285;  Ernst  v.  Hudson 
River  R.  Co.,  39  N.  Y.  61;  Warner  v.  New  York  Cent.  R.  Co.  (N.  Y.), 
45   Barb.  299. 

Wisconsin. — Burns  v.  North  Chicago  Rolling  Mill  Co.,  65  W^is.  312, 
27  N.  W.  43. 

In  Burns  v.  North  Chicago  Rolling  Mill  Co.,  65  Wis.  312.  27  N. 
W.  43,  it  is  said  in  the  opinion:  "When  the  compnay  had  usu.illy 
kept  a  flagman  at  that  crossing,  those  approaching  it  might  well  think 
that  no  train  was  near  it  if  no  flagman  or  his  signal  was  seen.  The 
traveler  might  in  this  way  be  lured  into  danger,  when  if  no  flagman 
had  been  kept  there,  he  would  not  have  looked  for  such  a  signal,  but 
would  have  looked  and  listened  for  'other  signs  of  an  approaching 
train.  We  cannot  but  approve  of  the  authorities  cited  by  the  learned 
counsel  for  the  respondent,  which  hold  that  the  withdrawal  of  a 
flagman   from    a   crossing   where    he   is    usually   kept,   to   signal    ap- 
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proaching  travelers,  is  negligence.  Ernst  v.  Hudson  River  R.  Co., 
35  N.  Y.  9,  28  S.  C,  39  N.  Y.  61;  Beisiegel  v.  N.  Y.  C.  R.  Co.,  34  X.  Y. 
622;  McGrath  v.  New  York,  etc.,  R.  Co.,  63  N.  Y.  522,  523;  Shearm.  & 
RcAi.  on  Keg.  §   483/' 

Where  a  railroad  company  habitually  maintains  a  watchman  at  a 
crossing,  his  absence  when  a  person,  having  knowledge  of  the  cus- 
tom is  injured  by  collision  with  a  train  at  such  crossing  is  evidence  of 
negligence  on  the  part  of  the  company.  So  held  in  Montgomery  v. 
Missouri  Pac.  Ry.  Co.,  181  Mo.  477,  11  R.  R.  R.  274,  34  Am.  & 
Eng.  R,  Cas.,  N.  S.,  274,  79   S.  W.  930. 

Where,  by  voluntary  and  continued  practice  on  the  part  of  the 
railroad  company,  it  has  become  notoriously  public  that  a  flagman  is 
placed  at  a  certain  crossing  to  give  notice  of  the  approach  of  trains, 
then  to  withdraw  the  flagman  without  notice  may  become  an  act  of 
negligence  on  the  part  of  the  railroad,  for  which  it  will  be  liable.  So 
held  in  Ernst  v,  Hudson  River  R.  Co.,  39  N.  Y.  61. 

Flagman  Stationed  for  Railroad's  Own  Convenience. — A  railroad 
company,  for  its  own  convenience,  may  place  a  flagman  at  a  cer- 
tain crossing,  and  by  establishing  a  practice  of  that  kind,  they  may 
make  a  law  binding  upon  itself.  So  held  in  Ernst  v.  Hudson  River 
R.  Co.,  39  N.  Y.  61. 

Bound  to  Exercise  Reasonable  Care. — Where  a  railroad  company 
assumed  the  duty  of,  protecting  a  crossing  by  a  flagman,  it  was  bouud 
to  do  so  with  reasonable  care;  and  the  question  whether  the  duty  of 
placing  a  flagman  there  rested  upon  it  was  immaterial.  So  held  in 
Wolcott  V.  New  York,  etc.,  R.  Co.,  68  N.  J.  L.  421,  5  R.  R.  R.  547,  28 
Am.  &  Eng.  R.  Cas.,  N.  S-,  547,  53  Atl.  297. 

Competent  Flagman. — If  the  point  where  a  railroad  crosses  a  high- 
way is  a  place  of  danger,  so  much  so  that  the  corporation  has  vol- 
untarily undertaken  the  duty  of  keeping  a  flagman  there,  and  has 
continued  for  several  years,  it  is  part  of  its  duty  to  keep  a  fit  per- 
son as  flagman  at  such  point,  whose  conduct  will  not  be  liable  to  mis- 
lead and  deceive  the  public.  So  held  in  Warner  z^.  New  York  Cent. 
R.  Co.  (X.  Y.),  45  Barb.  299. 

Accident  at  Street  Crossing  at  Night — Four  Tracks — Absence  of 
Watchman — Speed  in  Violation  of  Ordinance — Gross  Negligence. — 
In  St.  Louis,  etc.,  R.  Co.  v.  Dunn,  78  111.  197,  it  appeared  that  a  person 
was  crossing  a  street  in  a  city,  after  dark,  in  which  there  were  four 
railroad  tracks,  upon  which  trains  were  passing  at  short  intervals 
at  all  hours  of  the  day,  and  just  as  he  was  stepping  upon  the  farthest 
track  in  the  direction  he  was  going,  he  was  struck  by  a  train;  that 
the  railroad  employed  a  watchman  to  warn  persons  of  the  approach 
of  trains  but  that  at  the  time  of  the  accident  in  question,  the  watch- 
man was  absent  from  the  crossing,  and  the  train  was  running  at  a 
niuch  higher  rate  of  speed  than  was  allowed  by  an  ordinance  of  the 
city;  and  that  it  was  a  matter  of  doubt  whether  any  crossing  signal 
was  given.  It  was  held  that  under  the  circumstances  the  failure  of  the 
flagman  to  be  present  or  the  omission  of  any  of  the  above  mentioned 
precautions,  would  be  gross  negligence  on  the  part  of  the  railroad 
company. 

Absence  of  Watchman — Gate  Left  Open  and  Fastened  Back — Neg- 
ligence— Question  for  Jury. — Where  a  railroad  company  has  been  in 
the  habit  of  keeping  a  watchman  at  a  highway  crossing  to  open  and 
close  a  gate  at  the  approach  of  trains,  it  is  a  question  for  the  jury 
^'hcther  the  railroad  is  not  negligent  in  leaving  the  gate  open  and 
fastened  back  without  a  watchman.  So  held  in  Philadelphia,  etc.,  R. 
Co.  V.  Killips,  88   Pa.  St.  405. 

Right  to  Rely  on  Absence  of  Flagman.— Where  a  railroad  com- 
pany has  voluntarily  maintained  a  flagman  at  a  grade  crossing  for  hve- 
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years  to  warn  people  of  the  approach  of  trains  not  stopping  at  that 
point,  one  knowing  that  fact  had  the  same  right  to  rely  on  the  ab- 
sence of  the  flagman  as  indicative  of  safety  as  though  he  had  been 
maintained  by  order  of  the  railroad  commissioners.  So  held  in  Dolph 
V.  New  York,  etc.,  R.  Co.,  74  Conn.  538,  2  R.  R.  R.  35,  25  Am.  & 
Eng.  R.  Cas.,  N.  S.,  35,  51  Atl.  525. 

7.  Negligence  of  Flagman  Not  Required  by  Law. 

The  negligence  of  a  flagman  stationed  at  a  crossing  by  a  railroad 
company,  in  performing  or  in  failing  to  perform  the  usual  duties  of 
such  position,  may  render  the  company  liable  for  injuries  occasioned 
thereby,  though  the  company  was  under  no  legal  obligation  to  sta- 
tion a  flagman  at  such  crossing.  State  v.  Boston  &  M.  R.  Co.,  80 
Me.  430,  15  Atl.  36;  Sweeny  v.  Old  Colony  &  N.  R.  Co.,  92  MasSj 
368;  Wolcott  v.  New  York,  etc.,  R.  Co.,  68  N.  J.  L-  421,  5  R.  R  .R. 
547,  28  Am.  &  Eng.  R.  Cas.  547,  53  Atl.  297;  Kissenger  v.  New  York 
&  H.  R.  Co.,  56  N.  Y.  538. 

Even  when  it  is  not  negligence  for  a  railroad  not  to  maintain  a 
flagman  at  a  crossing,  yet  if  one  is  employed,  his  neglect  to  perform 
the  usual  and  ordinary  functions  of  the  place  may  render  the  railroad 
liable.  So  held  in  Kissinger  v.  New  York  &  H.  R.  Co.,  56  N.  Y. 
538. 

Private  Crossing  in  City — Public  Allowed  to  Use — Negligence  in 
Signalling  to  Cross. — In  Sweeney  v.  Old  Colony  &  N.  R.  Co.,  92 
Mass.  368,  it  is  held  that  if  a  railroad  company  has  made  a  private 
crossing  over  their  tracks,  at  grade,  in  a  city,  and  allowed  the  public 
to  use  it  as  a  highway,  and  stationed  a  flagman  there  to  prevent 
persons  from  undertaking  to  cross  when  there  is  danger,  they  may 
be  held  liable  in  damages  to  one  who,  using  due  care,  is  induced  to 
undertake  to  cross  by  a  signal  from  the  flagman  that  it  is  safe,  and  is 
injured  by  a  collision  which  occurs  through  the  flagman's  careless- 
ness. 

8.  Flagman  Required  by  Ordinary  Prudence  although  Statute  Pre- 
scribes Other  Precautions. 

Although  neither  an  ordinance  nor  statute  requires  a  flagman  to 
be  stationed  at  a  certain  railroad  crossing,  but  does  require  cer- 
tain other  precautions  to  be  observed  there  for  the  protection  of  the 
public  when  trains  are  operated  there,  such  precautions  may  not  be 
sufficient  under  the  circumstances;  and  in  such  case  it  may  be  neg- 
ligence on  the  part  of  the  railroad  company  not  to  also  station  and 
keep  a  flagman  at  the  crossing.  Chicago,  etc.,  R.  Co.  v,  Perkins,  125 
111.  127;  Louisville  &  N.  »R.  Co.  v.  Cummins'  Admr.,  ill  Ky.  333,  63 
S.  W.  594;  Webb  v,  Portland,  etc.,  R.  Co.,  57  Me.  117;  Guggenheim 
V.  Lake  Shore,  etc.,  Ry.  Co.,  66  Mich.  150,  33  N.  W.  166. 

In  Hubbard  v.  Boston  &  A.  R.  Co.,  162  Mass.  132,  38  N.  E.  366,  it  is 
said  in  the  opinion:  "It  is  well  settled  in  this  commonwealth  that  the 
requirements  of  the  Pub.  Sts.  c.  112,  §§  163,  164,  in  regard  to  the  erec- 
tion of  signboards  and  the  sounding  of  the  whistle  and  the  ringing 
of  the  bell  of  locomotive  engines  at  crossings,  are  not  exclusive  of 
other  provisions  for  the  protection  of  the  public  where  these  are 
not  sufficient  to  provide  reasonably  for  their  safety,  and  that  it  is  the 
duty  of  a  railroad  corporation  to  erect  gates  or  station  a  flagman  at 
a  crossing  if  the  security  of  the  public  reasonably  requires  it,  even 
though  no  request  in  regard  to  it  has  been  made  by  the  mayor  and 
alderman  or  selectmen,  and  no  order  by  the  county  commissioners, 
under  the  provision  of  Pub.  Sts.  c.  112,  §  166.  Eaton  v.  Fitchburg 
Railroad,  129  Mass.  364,  2  Am.  &  Eng.  R.  Cas.  183,  and  cases  cited. 
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A  similar  rule  prevails  in  other  states.  Richardson  v.  New  York 
Central  Railroad,  45  N.  Y.  846;  Pennsylvania  Railroad  Co.  v. 
Matthews,  36  X.  J.  L,.  (7  Vr.)  531;  Chicago,  etc.,  Eastern  Illinois 
Railroad  v.  Boggs,  101  Ind.  522,  23  Am.  &  Eng.  R.  Cas.  282,  51  Am. 
Rep.  781." 

View  Obstructed. — In  Guggenheim  v.  Lake  Shore,  etc.,  Ry.  Co., 
66  Mich.  150,  33  N.  W.  166,  it  is  said  in  the  opinion:  "When  a  rail- 
road company  so  obstructs  its  track,  that  its  trains  cannot  be  seen  by 
those  aproaching  a  crossing,  and  so  that  the  signals  required  by  stat- 
ute, the  bell  and  whistle,  are  not  sufficient  to  warn  the  traveler,  it 
is  very  clear,  to  my  mind,  that  some  additional  warning  must  be 
given,  and  there  are  cases  where  a  flagman  would  be  necessary  to 
acquit  the   company  of  negligence." 

Statutory  Precautions  Exclusive. — But  in  Dyson  v.  New  York,  etc., 
R.  Co.  57  Conn.  9,  17  Atl.  137,  it  is  held  that  a  statute  which  requires 
of  railroad  companies  certain  precautionary  measures  at  highway 
crossings  is  exhaustive  and  defines  the  whole  of  their  ordinary  du- 
ties in  such  respect. 

Adoption  of  Electric  Bell     at  Crossing  without  Notice  to  County 

Commissioners — Failure  to  Station  Flagman — Negligence — Statute 

Where  a  state  statute  empowers  the  commissioners  of  a  county  to 
require  railroad  companies  to  place  either  flagmen  or  a  system  of 
electric  signal  bells,  or  to  erect  safety  gates,  or  change  the  grade 
where  a  crossing  is  regarded  as  dangerous,  the  railroad  which  has 
adopted,  without  notice  from  the  commissioners,  an  electric  signal 
bell  at  a  crossing,  will  not  be  held  negligent  for  failure  to  place  a 
flagman  there.  So  held  in  Northern  Cent.  Ry.  Co.  v.  Mediary  (Md.), 
7  Am.  &  Eng.  R.  Cas.,  N.  S.,  526,  37  Atl.  796. 

B.  WHERE  REQUIRED  BY  STATUTE  OR  ORDINANCE. 

Violation  of  Statute  or  Ordinance  Not  Negligence  Per  Se. — Failure 
to  comply  with  a  statute  or  ordinance  requiring  a  railroad  company 
to  station  a  flagman  at  a  particular  crossing,  while  not  negligence  per 
se,  so  as  to  render  the  compnay  liable  where  the  injury  was  in  no 
way  attributable  to  such  failure,  it  may  constitute  actionable  negli- 
gence. Denver,  etc.,  R.  Co.  v.  Ryan,  17  Colo.  98,  28  Pac.  79;  Pennsyl- 
vania Co.  V.  Hensil,  70  Ind.  569,  6  Am.  &  Eng.  R.  Cas.  79,  36  Am.  Rep. 
88;  McGrath  v.  New  York  Cent.,  etc.,  R.  Co.,. 63  N.  Y.  522;  Wilson 
V.  New  York,  etc.,  R.   Co.,  18  R.  I.  598,  29  Atl.  300. 

Failure  to  Comply  with  Ordinance  Requiring  Flagman — Negligence 
Not  Connected  with  Injury — Instruction. — In  Pennsylvania  Co.  v, 
Hensil,  70  Ind.  569,  6  Am.  &  Eng.  R.  Cas.  79,  36  Am.  Rep.  88,  an 
action  against  a  railroad  company  to  recover  for  personal  injuries 
inflicted  by  a  train  at  crossing,  through  the  alleged  negligence  of  de- 
fendant, it  was  held  error  to  instruct  the  jury  that,  if  there  was  a 
city  ordinance  requiring  defendant  to  keep  a  flagman  at  such  cross- 
ing, "then  the  defendant  could  fail  or  neglect  to  comply  with  its 
requirements,  w^ithout  being  guilty  of  negligence,"  if  such  negli- 
gence be  not  connected  with  the  alleged  injury. 

Failure  to  Comply  with  Ordinance — Negligence — Question  for 
Jury. — A  violation  or  disregard  of  an  ordinance  requiring  railroads  to 
maintain  flagmen  at  street  crossings,  while  not  conclusive  proof  of 
negligence,  is  evidence  upon  that  subject  to  be  submitted  to  the 
jury,  in  an  action  for  injuries  inflicted  by  a  train  at  such  a  cross- 
ing. So  held  in  McGrath  v.  New  York  Cent.,  etc.,  R.  Co.,  63  N.  Y. 
522. 

Negligence   Per   Se— Failure  to   Comply  with   Ordinance.— But   in 
Murray  v.  Missouri  Pac.  Ry.  Co.,  101  Mo.  236,  13  S.  W.  817,  it  is  held 
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that  the  failure  of  a  railroad  company  to  comply  with  an  ordinance  re- 
quiring it  to  keep  a  flagman  at  a  street  crossing  for  the  protection 
of  the  public  is  negligence  per  se. 

II.  MISCELLANEOUS. 

1.  Implied  Power  of  City. 

A  municipal  corporation  has  not  the  implied  power  to  compel  a 
railroad  company  to  maintain,  at  a  street  crossing,  a  flagman  to  warn 
passers-by  of  the  approach  of  trains.  So  held  in  Ravenna  r.  l^enn- 
sylvania  Co.,  45  Ohio  St.  118,  12  X.  E.  445. 

2.  Authority  of  Town  to  Compel  Railroad  to  Keep  Flagman  at  Each 

Street  Crossing — Statute. 

A  state  statute  gave  the  board  of  trustees  of  an  incorporated  town 
the  exclusive  control  over  the  streets,  alleys  and  highways  and 
bridges  within  the  corporate  limits  of  such  town,  and  authorized  them 
to  declare  what  should  constitute  a  nuisance,  and  to  prevent,  abate, 
and  remove  the  same,  to  regulate  or  prohibit  the  use  of  things  tend- 
ing to  endanger  persons  or  property,  to  prevent  the  interference 
with  the  free  use  of  the  streets  and  alleys  of  the  town,  and  to  es- 
tablish such  ordinances,  not  repugnant  to  the  laws  of  the  state,  as 
might  be  necessary  to  carry  into  effect  the  laws  of  such  powers.  It 
was  held  that  such  statute  did  not  authorize  an  ordinance  to  compel 
a  railroad  company  to  keep  at  its  own  expense  a  watchman,  and 
erect  and  maintain  a  gate  on  each  side  of  its  track  at  each  street 
crossing  within  the  town  limits.  So  held  in  Pittsburgh,  etc.,  R. 
Co.  z:  Crown  Point  (Ind.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.  324. 

3.  Duty  to  Maintain  Flagman  at  Grade  Crossing  over  Highways  Not 

Authorized  by  Railroad  Conunission — Statutes. 

Under  R.  I.  Gen.  Laws  1896,  c.  187,  §  47,  providing  that  every  rail- 
road corporation  operating  a  railroad  m  the  state  shall  cause  a  flag- 
man to  be  placed  where  a  railroad  crosses  a  public  highway,  when, 
in  the  opinion  of  the  town  council,  it  is  necessary  for  the  public 
safety,  and  chapter  834,  §  2,  declaring  that  no  highway  shall  be 
built  across  any  railroad  track  at  grade  except  by  consent  of  the 
railroad  commission,  a  railroad  company  is  under  no  obligation  to 
maintain  a  flagman  at  a  grade  crossing  over  a  highway -not  authorized 
by  the  railroad  commission,  though  the  council  has  ordered  that 
flagmen  shall  be  stationed  at  all  grade  crossings  within  city  limits. 
So  held  in  McGoran  v.  New  York,  etc.,  R.  Co.,  25  R.  I.  387,  9  R.  R. 
R.  367,  32  Am.  &  Eng.  R.  Cas.,  X.  S.,  367,  55  Atl.  929. 

4.    Failure    to    Station    Flagman — Negligence — Pleading. 

In  Lesan  v.  Maine  Cent.  R.  Co.,  77  Me.  85,  22  Am.  &  Eng.  R.  Cas. 
247,  it  is  held  that  it  need  not  be  alleged  in  the  declaration  that  the 
cause  of  the  injury  was  the  negligence  of  the  railroad  in  not  having 
a  flagman  at  the  crossing,  in  order  to  be  permitted  to  show  such 
omission  as  evidence  of  negligence,  if  none  be  required  either  by 
statutory  or  municipal  regulation. 

5.  Flagman's  Failure  to  Fully  Perform  His  Duty  to  Child — Sufficiency 

of  Evidence. 

In  an  action  to  recover  against  a  railroad  for  personal  injuries  sus- 
tained by  a  child  at  a  grade  crossing,  where  there  was  a  gate  consist- 
ing of  a  single  bar  under  which  the  plaintiff  could  pass,  there  was 
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evidence  tending  to  show  that  just  before  the  accident  the  flagman 
lowered  the  gates  while  a  train  passed  on  the  west  bound  track; 
that  as  the  train  was  passing  the  child  came  to  the  crossing  and, 
passing  either  under  the  gate  or  by  the  sidewalk,  went  up  and 
stood  by  the  flagman;  that  when  the  train  passed  she  walked  with 
him  to  the  east  track,  where  he  stood,  but  she  kept  on  as  if  to  cross 
it;  that  he  called  her  back,  and  she  returned,  and  stood  near,  facing 
hira;  and  that  w^hile  thus  situated  an  incoming  train  struck  and  in- 
jured her.  It  was  held  that  the  jury  might  infer  that  the  flagman  had 
not  fully  performed  his  .duty  to  the  child.  Jones  v.  Harris,  18  Pa. 
St.  469. 

6.  Frightening  Teams — Duties  of  Flagmen. 

Proper  care  requires  a  railroad  crossing  flagman  to  give  the  driver 
of  a  team  such  warning  of  the  approach  of  a  train  as  will  enable 
him  to  stop  his  team  at  a  point  where  an  ordinarily  well-broken  and 
gentle  team  would  not  become  dangerously  frightened,  or  where, 
if  his  horses  were  not  ordinarily  well-broken  and  gentle,  he  would 
have  time  to  turn  around  and  drive  to  a  point  of  safety.  Louisville 
&  X.  R.  Co.  V.  Sights   (Ky.),  89  S.  W.  132. 

7.  Negligence  of  Flagman  Sole  Cause  of  Accident. 

If  a  person  approaching  a  crossing  where  there  is  a  flagman  does 
not  discover  the  approach  of  an  engine,  and  the  flagman  fails  to  give 
any  warning,  and  such  person  is  struck  by  the  engine,  and  the  ac- 
cident is  due  solely  to  such  failure  on  the  part  of  the  flagman,  it 
is  sufficient  to  render  the  railroad  liable.  So  held  in  Kissenger  v. 
Xew  York  &  H.  R.     Co.,  56  N.  Y.  538. 

8.  View  Obstructed — Knowledge  of  Absence  of  Flagman. 

The  fact  that  one  about  to  pass  over  a  railroad  at  a  street  crossing, 
when  it  is  dark  and  foggy,  knows  that  no  flagman  is  stationed  there 
at  such  hour,  and  his  dependence,  therefore,  upon  his  own  sight  and 
hearing  to  discover  the  approach  of  trains  will  not  excuse  the  railroad 
for  its  negligence  in  not  keeping  a  flagman  there  at  such  time. 
So  held  in  Annaker  v,  Chicago,  etc.,  Ry.  Co.,  81  Iowa  267,  47  X. 
W.  68. 

9.  Speed  Prohibited  by  Ordinance — Absence  of  Watchman  and  Head- 
light— Failure  to  Stop  to  Look  for  Trains. 

In  Southern  R.  Co.  v.  Aldridge,  101  Va.  142,  43  S.  E.  333,  it  appeared 
that  the  train  which  killed  plaintiffs  intestate  approached  the  place 
of  the  accident,  a  grade  crossing  in  a  city,  at  a  rate  of  speed  pro- 
hibited by  an  ordinance;  that  no  notice  was  given  of  its  approach; 
that  the  headlight  was  extingiiished;  that  the  crossing  watchman 
was  not  present  to  perform  his  duties;  and  that  deceased  passed 
along  a  much  frequented  street  in  approaching  such  crossing,  where 
an  ordinance  required  a  watchman  to  be  stationed  to  warn  travelers, 
and  there  was  no  train  due  at  the  time.  It  was  held  that  the  rail- 
road was  guilty  of  negligence;  and  that  the  failure  of  deceased  to 
stop  to  look  for  trains  did  not,  as  a  matter  of  law,  make  a  case  of 
contributory  negligence,  so  plain  as  to  justify  the  court  in  withdraw- 
ing it  from  the  consideration  of  the  jury. 

10.  Persons  Entitled  to  Protection  of  Statute  or  Ordinance. 

There  are  authorities  holding  that  an  ordinance  or  statute  requiring 
a  flagman  to  be  stationed  at  a  railroad  crossing  is  intended  only  for 
the  protection  of  persons  using  or  intending  to  use  the  crossing,  and 
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who  reach  it  by  means  of  the  street  or  highway  across  which  the 
railroad  track  is  laid;  and  that  noncompliance  with  such  an  ordi- 
nance or  statute  is  not  actionable  negligence,  for  instance,  with  re- 
spect to  persons  who  reach  the  crossing  by  using  the  railroad  track 
as  a  foot-path. 

Chicago,  etc.,  Ry.  Co.  z>.  Eininger,  114  111.  79,  29  N.  E.  196;  Mary- 
land Cent.  R.  Co.  v.  Xeubeur,  62  Md.  391,  19  Am.  &  Eng.  R.  Cas. 
261;  Matthews  v.  Philadelphia,  etc.,  R.  R.,  161  Pa.  St.  28,  28  Atl.  936; 
Carrow  v.  Barre  R.  Co.,  74  Vt.  176,  4  R.  R.  R.  933,  27  Am.  &  Eng. 
R.  Cas.,  N.  S.,  933,  52  Atl.  537;  Schwartz  v.  Delaware,  etc.,  R.  Co. 
(Pa.),  16  R.  R.  R.  441,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  441. 

Using  Track  as  Footpath. — An  ordinance  requiring  a  railroad  to 
keep  a  flagman  at  a  street  crossing,  to  give  warning  of  the  approach 
of  trains,  is  not  intended  for  the  benefit  of  persons  walking  along  the 
track  and  using  it  as  a  footpath;  and  the  company  owes  persons  so 
using  its  track  no  duty  in  respect  to  a  flagman.  So  held  in  Chicago, 
etc.,  Ry.  Co.  v.  Eininger,  114  111.  79,  29  X.  E.  196. 

Trespassers. — A  railroad  company  is  under  no  duty  to  keep  a  flag- 
man at  a  crossing  for  the  protection  of  trespassers  on  its  track,  but 
only  for  the  benefit  of  those  about  to  cross  the  track.  So  held  in 
Roden  v.  Chicago,  etc.,  R.  Co.,  133  111.  72,  24  X.  E.  425. 

Accident  Not  at  Crossing — Absence  of  Watchman  Not  Connected 
with  Cause  of  Accident. — In  an  action  for  the  negligent  death  of  one 
standing  near  a  railroad  right  of  way,  caused  by  the  derailment  of  a 
train,  the  fact  that  the  flagman  was  absent  from  the  crossing  was 
immaterial  where  deceased  was  not  on  the  crossing,  and  the  ab- 
sence of  the  watchman  had  nothing  to  do  with  his  injuries.  So  held 
in  Illinois  Cent.  R.  Co.  v.  Watson's  Adm'r  (Ky.),  10  R.  R.  R.  27,  33 
Am.  &  Eng.  R.  Cas.,  X.  S..  27,  78    S.  W.  175. 

Person  Climbing  upon  Train. — Failure  of  a  railroad  to  perform  the 
duty  of  maintaining  a  flagman  at  a  railroad  crossing  is  not  actionable 
negligence  with  respect  to  a  person  injured  while  attempting  at  the 
crossing  to  climb  upon  one  of  the  company's  trains.  So  held  in 
Chicago,  etc.,  R.  Co.  v.  Roath,  35  111.  App.  349. 

II.  Duties  and  Liabilities  of  Company  Using  Railroad  of  Another 

Company. 

Ordinance  Not  Applicable  to  Company  Having  Restricted  License 
to  Run  Cars  on  Track. — In   Lake   Shore,   etc.,   R.   Co.   v,   Kaste,  11 

III.  App.  536,  it  is  held  that  an  ordinance  requiring  the  stationing  of 
flagmen  at  street  crossings  of  a  railroad  has  reference  to  the  duty 
of  the  owners  or  lessees  of  the  tracks;  and  that  a  failure  to  comply 
with  such  ordinance  cannot  be  made  the  basis  of  a  liability  against  a 
railroad  company  not  owning  or  leasing  the  track,  nor  having  any 
control  over  it,  but  having  only  a  license  to  run  its  cars  on  the  track 
subject  to  certain  regulations. 

Absence  of  Flagman  Habitually  Kept  at  Crossing — Liability  of 
Company  Using  Railroad  Track  by  Permission. — In  McGrath  v.  Xew 
York,  etc.,  R.  Co.,  63  X.  Y.  522,  it  is  held  that  where  the  law  does  not 
expressly  require  a  flagman  to  be  stationed  at  a  railroad  crossing,  a 
company  running  its  trains  over  the  tracks  of  another  is  not  liable 
for  an  injury  at  the  crossing,  merely  because  there  was  no  flagman 
there  at  the  time,  though  it  was  the  custom  of  the  company  o.wning 
the  track  to  keep  a  flagman  there. 

Gateman  of  Owner  of  Railroad  as  Employee  of  Another  Company. 
— In  Cleveland,  etc.,  Ry.  Co.  v.  Schneider,  45  Ohio  St.  678,  35  Am.  & 
Eng.  R.  Cas.  334,  17  X.  E.  321,  it  is  held  that  a  railroad  company 
which,  in  operating  a  road  with  the  owner  of  the  same,  under  an 
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agreement  to  pay  the  latter  a  specified  sum  yearly,  in  excess  of  the 
amount  to  which  it  is  entitled  out  of  the  joint  earnings,  for  the  use  of 
its  tracks  and  the  cost  of  switching,  uses  the  tracks  at  a  crossing 
where  gates  and  a  gateman  are  maintained,  is  bound  to  the  same  care 
in  the  use  thereof  as  the  company  owning  the  road,  and  should 
anticipate  the  reasonable  effect  of  the  gates,  and  the  gatemen's  con- 
duct in  their  management,  on  persons  using  or  about  to  use  the 
crossing,  and  operate  the  road  at  that  place  with  due  regard  to  such 
probable  effect,  and  exercise  care  proportioned  to  the  probable  dan- 
ger to  persons  using  such  crossing  under  those  circumstances;  and 
if  it  accepts  the  services  of  the  gateman  employed  by  the  com- 
pany owning  the  road,  instead  of  employing  gatemen  of  its  own, 
they  become  its  servants,  for  whose  negligence  it  is  responsible; 
and  if  it  does  not  accept  their  services,  its  duty  is  to  place  compe- 
tent gatemen  at  such  crossing  and  is  responsible  for  its  omission  to 
do  so. 

A.   R.   Y 


Taylor  et  al.  v.  Florida  East  Coast  Ry.  Co. 

(Supreme  Court  of  Florida,  Division  A,  Dec.  17,  1908.) 

[45   So.   Rep.   574.] 

Specific  Performance — Injunction — When  Granted. — In  a  proceed- 
ing for  the  specific  performance  of  a  contract,  a  temporary  injunc- 
tion will  not  be  granted,  unless  the  allegations  of  the  bill  of  com- 
plaint warrant  a  decree  of  specific  performance,  nor  unless  it  also 
appears  that    an  injunction  is  appropriate  and  just. 

Injunction — Preliminary  Injunction. — The-  granting  or  denying  of 
a  temporary  injunction  is  largely  within  the  discretion  of  the  trial 
judge;  but  such  discretion  is  controlled  by  established  principles  of 
equity.  If  the  allegations  of  the  bill  are  sufficient,  and  the  evidence 
in  support  thereof  is  ample  to  warrant  the  granting  of  the  tem- 
porary injunction,  and  no  sufficient  defense  is  made,  an  order  deny- 
ing an  injunction  will  be  reversed. 

Carriers — Duties  to  Public. — Whether  the  duty  a  common  carrier, 
a  railroad  corporation,  owes  to  the  public  is  materially  and  in- 
juriously affected  by  the  contract  obligations  of  the  corporation  to 
individuals,  cannot  be  arbitrarily  determined  by  the  corporation  for 
itself. 

Specific  Performance — Contract  of  Railroad  Company — Remedy  in 
Damages. — Where  a  common  carrier  railroad  corporation  asks  for 
and  receives  land  upon  which  to  construct  its  road,  and  as  a  con- 
sideration therefor  promises  to  maintain  a  spur  track  and  depot 
at  a  certain  place  upon  lands  given  for  that  purpose,  and  the  party  giv- 
ing the  land,  relying  upon  the  promise  of  the  corporation,  incurs  great 
expense  in  improving  his  property  for  use  in  connection  with  the 
advantages  of  the  spur  track  and  depot  and  the  operation  of  trains 
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thereon,  and  the  breach  of  the  promise  results  in  an  injury  that  can- 
not be  adequately  compensated  in  damages,  equity  may  enforce 
performance  of  the  promise  in  the  manner  and  to  the  extent  agreed, 
at  least  in  the  absence  of  a  proper  showing  of  superior  rights  of  the 
public. 

Railroads — Right  of  Way  Deed — Construction. — A  deed  conveying 
lands  to  a  railroad  company  for  its  right  of  way  by  the  owner  of  a 
hotel  situated  near  to  the  proposed  road,  containing  an  agreement  on 
the  part  of  the  corporation  "to  maintain  the  spur  track,  depot,  and 
platform,  and  to  operate  all  its  regular  passenger  trains  upon  said 
spur  track  to  said  depot  during  what  is  known  as  'winter  tourist 
season,'  which  consideration  is  binding  upon  the  party  of  the  second 
part,  its  successors  and  assigns,"  taken  in  connection  with  the  con- 
ditions that  surrounded  the  parties  and  the  purpose  to  be  accom- 
plished, indicates  an  intention  that  the  agreement  should  remain  in 
force  at  least  during  a  continuance  of  substantially  the  same  mutual 
conditions  and  relations  of  the  parties  and  their  privies. 

Injunction — Right  of  Way  Deed — Breach  of  Conditions. — Where 
the  owner  of  land  conveys  it  to  a  railroad  corporation  for  the  right 
of  way  of  its  main  line,  and  the  corporation  violates  its  agreement 
contained  in  the  deed  of  conveyance  to  maintain  a  spur  track  and 
depot  on  the  spur  track,  the  grantor  of  the  land  cannot  enjoin  the 
running  of  trains  over  the  main  line,  since  the  public  have  rights  re- 
quiring uninterrupted  service  over  the  main  line. 

Specific  Performance — Contracts  Enforceable.^ — While  equity  will 
not  ordinarily  decree  the  specific  performance  of  contracts  requiring 
continuous  acts  involving  skill,  judgment,  and  technical  knowledge, 
contracts  relating  to  the  operation  of  railroads  may  be  specifically 
enforced. 

Carriers — Control  and  Regulation — Validity  of  Contract. — While  a 
common  carrier  railroad  corporation  may  not  be  bound  by  a  con- 
tract which  renders  the  corporation  incapable  of  performing  its  du- 
ties to  the  public,  yet  where  the  subject-matter  of  a  contract  made 
by  such  a  corporation  is  not  foreign  to  the  lawful  purposes  of  the 
corporation,  but  is  fairly  within  its  authorized  pow'ers  and  purposes, 
and  the  contract  is  not  forbidden  by  statute^  and  is  not  otherwise 
illegal,  it  will  not  be  nullified  by  the  courts. 

Specific  Performance — Contracts  Enforceable — Operation  of  Rail- 
road.— Where  a  railroad  company  accepts  a  deed  conveying  to  it 
land  for  its  right  of  way,  and  so  uses  the  land,  any  valid  contract 
or  agreement  contained  in  the  deed  of  conveyance  is  binding  upon 
the  railroad  company,  even  though  the  company  did  not  sign  the 
deed;  and,  under  proper  circumstances,  such  agreement  may  be  en- 
forced in  equity  by  specific  performance. 

♦See  foot-notes  appended  to  St.  Louis,  etc..  R.  Co.  v.  Crandall 
(Ark.),  15  R.  R.  R.  837.  38  Am.  &  Eng.  R.  Cas..  N.  S-  837;  City  of 
Tyler  v.  St.  Louis  S.  W^  Ry.  Co.  (Tex.),  19  R.  R.  R.  625,  42  Am.  & 
Eng.    R.   Cas.,    N.    S.,   625. 
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Same — Maintenance  of  Depot  and  Spur  Track. ^ — Where  the  owner 
of  a  hotel  conveys  land  to  a  railroad  company  upon  which  to  con- 
struct its  right  of  way  for  the  main  line,  a  spur  track,  and  depot, 
and  the  deed  of  conveyance  contains  an  agreement  upon  the  part  of 
the  railroad  company  to  maintain  the  spur  track  and  depot  to  a 
point  near  the  grantor's  hotel,  and  to  operate  all  its  regular  pas- 
senger trains  upon  the  spur  track  to  the  depot  during  a  certain 
season  of  the  year,  and  it  appears  that  a  controlling  consideration 
for  the  conveyance  was  the  maintenance  of  the  spur  track  and  depot 
thereon  and  the  operation  of  passenger  trains  over  the  spur  to  the 
depot,  which  would  be  peculiarly  beneficial  to  the  grantor's  hotel 
property  and  business,  and  extensive  improvements  of  the  hotel 
property  are  made  upon  the  fact  of  the  agreement  to  maintain  the 
spur  and  depot  and  to  operate  the  passenger  trains  as  stated,  such 
agreement  may  be  specifically  enforced  in  equity,  unless  such  en- 
forcement will  directly,  materially,  and  injuriously  affect  the  rights 
of  the  general  public.  Xhis  accords  with  the  public  policy  declared 
in  chapter  4203,  p.  139,  Acts  1893;  section  2848,  Gen.  St.  1906. 

Same — ^Jurisdiction — Decree. — Where  a  court  of  equity  properly 
acquires  jurisdiction  of  a  cause  to  enforce  specific  performance  of 
a  contract,  the  court  will  proceed  to  administer  complete  justice  by 
adjudicating  all  matters  properly  presented  and  involved  in  the  case. 
Injunctions,  both  mandatory  and  restraining,  may  be  granted,  and 
damages  may  be  awarded,  upon  proper  allegations  and  proofs,  when 
necessary  to  do  complete  justice. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Brevard  County;  Minor  S.  Jones, 
Judge. 

Bill  by  Henrietta  W.  Taylor  and  others  against  the  Florida 
East  Coast  Railway  Company.  Decree  for  defendant,  and  com- 
plainants appeal.     Reversed  and  remanded. 

Cooper  &  Cooper,  for  appellants. 
Geo.  M.  Robbins,  for  appellee. 

Whitfield,  J.  The  cause  of  action  alleged  is,  in  brief,  that 
Fred  F.  Taylor  and  the  appellee  in  1892  entered  into  an  agree- 
ment by  which,  in  consideration  of  the  conveyance  of  certain  de- 
scribed lands  by  Taylor  to  defendant  on  which  to  build  a  portion 
of  defendant's  main  line,  and  also  a  designated  spur  track,  Y,  de- 
pot, and  platforms,  at  Rockledge,  Fla.,  and  the  payment  by  Taylor 
of  $2,500  towards  the  erection  of  the  track  and  depot,  and  the  re- 
lease of  claims  for  damages  amounting  to  $2,500  to  the  defendant 
by  Taylor,  the  defendant  agreed  to  construct  a  Y  and  a  spur  track 
from  its  main  line  to  a  point  near  where  a  hotel  owned  by  Taylor 
was  being  reconstructed,  to  erect  a  depot  and  platforms  there,  and 

♦See  foot-note  on  preceding  page. 
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to  maintain  said  spur  track,  depot,  and  platforms  at  said  point, 
and  to  operate  all  its  regular  passenger  trains  upon  the  spur  track 
to  the  depot  during  what  is  known  as  the  "winter  tourist  season" 
in  that  locality ;  that  the  defendant  constructed  the  spur  track  and 
erected  the  depot ;  that  Taylor  was  in  possession  of  said  land,  and 
on  said  understanding  and  agreement  permitted  defendant  to 
construct  its  track  upon  the  land  and  to  take  possession  thereof 
under  said  understanding  and  agreement;  that,  relying  upon  said 
agreement  and  the  great  advantage  to  accrue  therefrom  and 
from  the  construction  of  the  spur  track  near  his  hotel  on  Indian 
river,  then  being  reconstructed,  said  Taylor  changed  his  plans 
from  simply  reconstructing  the  then  existing  hotel,  and  built  a 
large,  modern,  and  expensive  hotel  building  for  the  accommoda- 
tion of  tourists,  and  expended  thereon  about  $65,000,  and  also 
purchased  additional  property  immediately  north  of  the  hotel 
property  and  improved  same  at  a  cost  of  about  $18,000;  that 
said  expenditures  were  made  upon  the  reliance  of  Taylor  on 
said  agreement;  that  Taylor  and  wife  conveyed  the  land  to  de- 
fendant, the  consideration  stated  in  the  deed  of  conveyance  being 
that  the  defendant  "having  constructed  a  spur  track  from  the 
main  line  of  its  railway  into  Rockledge  and  erected  a  depot  at 
the  easterly  end  of  said  spur  track,  and  its  agreement  to  main- 
tain said  spur  track,  depot,  and  platform  and  to  operate  all  its 
regular  passenger  trains  upon  said  spur  track  to  said  depot  dur- 
ing what  is  known  as  the  'winter  tourist  season,'  which  consid- 
eration is  binding  upon  the  party  of  the  second  part,  its  successors 
and  assigns;"  that  defendant  accepted  the  deed  and  the 
money  as  aforesaid,  had  the  deed  duly  recorded,  and 
took  and  still  holds  possession  of  the  land  conveyed 
under  the  agreement ;  that  after  the  winter  of  1894  in  accordance 
with  said  agreement  the  depot  was  continuously  and  regularly 
maintained  at  the  end  of  the  spur  track  near  the  Indian  river  and 
within  200  feet  south  of  said  hotel,  and  regular  passenger  trains 
of  defendant  operated  over  same  to  said  depot,  and  the  depot 
maintained  as  stated  in  the  agreement;  that  until  October  16, 
1906,  defendant  recognized  its  obligation  to  maintain  said  depot 
at  the  end  of  the  spur  track  near  the  hotel  and  to  operate  its 
regular  passenger  trains  during  the  tourist  season  to  said  depot, 
and  up  to  about  October  21,  1906,  did  so  in  pursuance  of  the 
terms  of  said  agreement  and  said  deed ;  that,  after  the  construc- 
tion of  said  track  and  depot,  Taylor  completed  the  hotel,  and  the 
same  was  profitably  operated  on  account  of  its  location  on  In- 
dian river,  and  on  account  of  its  accessibility  from  said  track  and 
depot  and  the  attractive  appearance  of  the  hotel  and  grounds  to 
tourists  and  travelers  on  arriving  over  said  track  at  the  said  de- 
pot; that  on  November  25,  1905,  Fred  F.  Taylor  died  intestate, 
leaving  Henrietta  W.  Taylor,  his  widow,  Albert  A.  Taylor,  and 
Blanche  Taylor  Peck,  his  only  children,  and  that  Henrietta  W. 
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Taylor  had  duly  elected  to  take  a  child's  part  in  the  estate;  that 
Fred  F.  Taylor  died  seised  and  possessed  of  the  hotel  property, 
and  that  said  widow  and  heirs  have  fee-simple  title  to  said  prop- 
erty; that  on  Sunday,  October  21,  1906,  defendant  with  a  work 
train  and  with  a  large  force  of  workmen  tore  up  and  removed 
the  spur  track  and  portions  of  the  depot,  and  abandoned  same, 
and  located  another  depot  on  the  main  line  at  least  a  half  mile 
away  in  a  most  undesirable,  unsuitable,  and  swampy  locality,  ex- 
tremely unattractive  in  appearance  and  unsuited  for  the  purposes 
of  such  depot,  and  the  appearance  and  view  from  same  to  trav- 
elers arriving  thereat  are  in  all  respects  unattractive  and  repulsive ; 
that,  in  addition  to  abandoning  said  depot,  defendant  removed 
the  telegraph  office,  express  office,  and  baggage  rooms  to  the  new 
depot;. that  the  removal  of  said  depot  was  done  without  notice 
to  complainants,  without  their  knowledge  or  consent,  and  in  a  se- 
cret and  clandestine  manner,  indicating  a  purpose  to  violate  the 
rights  of  complainants  and  to  prevent  them  from  obtaining  relief ; 
that  complainants  have  demanded  and  defendant  has  refused  a 
restoration  of  said  spur  track  and  depot  and  a  carrying  out  of 
said  agreement  and  deed ;  that  defendant  retains  the  money,  the 
release  for  damages,  and  the  right  of  way  given  by  Taylor ;  that 
the  removal  of  the  spur  track  and  depot  and  the  nonoperation  of 
the  train  violates  the  agreement,  greatly  injures  and  depreciates 
all  of  complainants'  said  property,  and  particularly  the  value  of 
the  hotel  property  and  the  use  of  the  same  as  a  hotel,  and  largely 
increases  the  cost  of  operating  the  hotel  because  of  additional 
transportation  to  and  from  the  depot;  that  practically  the  entire 
stock  of  the  defendant  company  is  owned  by  the  same  persons 
who  own  and  control  the  stock  of  another  corporation  that  owns 
and  operates  hotels  lying  north  and  south  of  complainant's  hotel 
in  other  cities  on  said  line  of  railroad,  which  hotels  compete  with 
complainants'  hotel,  and  defendant  has  constructed  spur  tracks 
near  to  the  defendant's  hotels,  and  maintains  depots  at  the  end  of 
such  spurs  near  its  hotels  for  the  benefit  of  said  hotel  company, 
thus  making  an  unfair  and  unjust  discrimination  against  com- 
plainants' hotel ;  that  because  of  such  acts  great  loss  and  damage 
have  accrued  to  complainants;  that  the  business  of  the  hotel  is 
fiaily  being  lessened  and  damaged  because  of  said  acts  of  defend- 
ant. The  prayer  is  for  a  decree  for  specific  performance  of  the 
agreement,  and  for  a  restoration  of  the  spur  track  and  depot  and 
the  operation  of  the  trains  as  agreed,  and  fox  temporary  injunc- 
tion and  an  accounting.  A  temporary  injunction  was  denied, 
and  the  court  sustained  the  demurrer  on  the  grounds  of  no  equity 
and  of  an  adequate  remedy  at  law,  and  dismissed  the  bill.  An 
appeal  was  taken  by  the  complainants  from  the  final  decree,  and 
the  orders  and  decree  are  assigned  as  errors. 

Upon  the  application  for  a  temporary  injunction  on  bill  and  evi- 
<lence,  the  complainants  filed  several  affidavits  and  other  evidence 
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in  support  of  the  allegations  of  the  bill.    The  defendant  presented 
a  time-card  schedule  of  its  passenger  trains,  and  also  an  affidavit 
of  its  general  manager  stating  that  defendant  did  not  agree  with 
Fred  r.  Taylor  to  permanently  and  perpetually  maintain  the  spur 
track  constructed  by  it  into  the  Rockledge  hotels,  regardless  of 
the  exigencies  of  its  future  business  or  the  interests  of  the  public 
interested  in  the  operation  of  such  railroad,  but  simply  to  **main- 
tain  said  spur  track,  depot,  and  platform,  and  to  operate  its  reg- 
ular passenger  trains  upon  said  depot  during  what  is  known  as 
the  'winter  tourist  season,*  "  without  any  stipulation  as  to  the 
duration  of  said  maintenance ;  that  said  railroad  company  has  fully 
complied  with  said  contract  by  maintaining  said  spur  track  and 
operating  its  passenger  trains  on  the  same  for  the  period  of  13 
years,  until  the  lengthening  of  its  line,  the  increase  of  its  business, 
and  the  interests  of  its  patrons  conflict  with  the  further  mainte- 
nance thereof ;  that  some  20  to  30  minutes  have  been  required  in 
the  past  to  operate  its  passenger  trains  over  said  spur,  and  this 
time  has  been  added  to  the  schedule  time  of  through  passenger 
trains;  that  said  railroad  is  now  operating  under  different  con- 
ditions  from  those  which  existed  when  said  arrangement  was 
made;  that  the  country  below  Rockledge  has  become  settled  up, 
and  many  more  people  have  to  be  catered  to  below  Rockledge, 
which  requires  the  stopping  at  stations  not  in  existence  at  the 
time  said  spur  was  built ;  that  the  main  line  is  being  extended  to 
Key  West,  and  a  reasonably  good  passenger  service  now  requires 
that  the  minimum  time  should  be  lost  by  stops  at  stations,  and 
that  no  detours  from  the  main  line  shall  be  made;  that  affiant 
expects  that  in  a  comparatively  short  time  the  public  interest  will 
require  the  elimination  of  the  operation  of  the  spurs  at  Ormond 
and  Palm  Beach,  except,  perhaps,  by  special  trains,  so  that  reg- 
lar  passenger  trains  shall  not  be  unreasonably  delayed. 

In  a  proceeding  for  the  specific  performance  of  a  contract,  a 
temporary  injunction  will  not  be  granted,  unless  the  allegations 
of  the  bill  of  complaint  warrant  a  decree  of  specific  performance, 
nor  unless  it  also  appears  that  an  injunction  is  appropriate  and 
just.  Knox  z'.  Spratt,  19  Fla.  817.  The  granting  or  denying  of  a 
temporary  injunction  is  largely  within  the  discretion  of  the  trial 
judge;  but  if  the  allegations  of  the  bill  are  sufficient,  and  the 
evidence  in  support  thereof  is  ample  to  warrant  the  granting  of 
the  temporary  injunction,  and  no  sufficient  defense  is  made,  an 
order  denving  an  injunction  will  be  reversed.  Godwin  z\  Phifer, 
51  Fla.  441,  41  South.  597;  City  of  Apalachicola  v.  Curtis,  9  Fla. 
34a  74  Am.  Dec.  284.     . 

The  allegations  of  the  bill  of  complaint  are,  as  shown  herein, 
pruiia  facie  sufficient  to  warrant  a  decree  of  specific  performance. 

The  matters  set  up  in  the  affidavit  offered  by  the  defendant, 
if  available  to  it,  are  not  sufficient  as  a  defense  under  the  fact> 
as  they  now  appear.    If  the  public  interests  in  the  service  being 
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rendered  by  the  defendant  railroad  company  as  a  common  car- 
rier would  be  injuriously  affected  by  a  performance  of  the  agree- 
ment made  between  the  railroad  company  and  Fred  F.  Taylor, 
or  by  an  observance  of  the  conditions  of  the  deed  conveying  the 
land  to  the  defendant,  relief  from  the  contract  should  be  sought 
by  the  proper  plaintiff  in  the  courts. 

It  is  the  duty  of  a  common  carrier  railroad  corporation  to  have 
regard  for  the  rights  of  the  public  in  the  service  it  engages  to  per- 
form under  the  franchises  the  state  permits  it  to  use  primarily 
for  the  benefit  of  the  public.    This  requirement  embraces  the  duty 
to  render  a  service  adequate  to  meet  all  just  requirements  of 
the  public,  including  reasonable  dispatch,  convenience,  regularity, 
and  promptness  in  the  transportation  of  passengers,  provision  and 
maintenance  of  adequate  depot  facilities  suited  to  the  business  and 
convenience  of  the  communities  along  the  road,  and  the  perform- 
ance of  the  duties  and  the  rendering  of  the  service  due  to  the 
public,  without  unjust  discriminations  of  any  character  as  to  per- 
sons, localities,  or  conditions.     This  duty,  however,  does  not  re- 
lieve the  corpMDration  from  its  contract  obligations  to  individuals, 
when  an  observance  of  the  obligations  does  not  materially  and  in- 
juriously affect  the  rights  of  the  public;  and  where  the  public, 
or  any  member  of  it,  is  so  affected,  the  rights  of  the  respective 
parties  cannot  be  arbitrarily  determined  by  the  corporation  for 
itself.    If  the  private  rights  under  the  contract  cannot  be  adjuster! 
by  agreement,  resort  should  be  had  to  the  courts  by  proper  par- 
ties, where  all  rights  will  be  adjudged.    It  is  the  duty  of  the  cor- 
poration to  observe  the  obligation  of  its  contracts  with  individuals 
that  are  made  in  good  faith,  and  that  do  not  necessarily,  directly, 
and  materially  affect  injuriously  substantial  rights  of  the  public, 
until  the  corporation  is  relieved  from  such  contracts  by  due  cour^^e 
of  law.    The  railroad  company  is  allowed  a  reasonable  discretion 
in  the  performance  of  its  duties  and  in  the  rendering  of  service  to 
ihe  public ;  but  such  discretion  should  be  exercised  in  good  faith 
and  for  the  public  welfare,  and  not  arbitrarily,  and  it  is  subject 
io  control  and  regulation  by  governmental  authority.     State  ex 
rel.  Attorney  General  v.  Atlantic  Coast  Line  R.   Co.,   53  Fla. 
— .  44  South.  213. 

If  the  defense  interposed  here  can  avail  the  defendant  in  this 
proceeding,  the  proofs  in  this  case  do  not  clearly  show  that  the 
substantial  interests  of  the  public  are  necessarily,  directly,  and 
materially  affected  injuriously.  The  running  of  all  passenger 
trains  into  the  depot  near  the  hotel  was  continued  for 
years,  and  there  is  ample  and  undisputed  testimony  that 
the  public  in  and  around  the  town  of  Rockledge  was 
better  served  by  the  depot  near  the  hotel  than  at  the 
new  point.  It  does  not  appear  that  through  travel  on  the  main 
line  of  the  railroad  was  unreasonably  hindered  and  delayed  by 
operating  the  passenger  trains  into  the  depot  over  the  spur,  or 


296        Voi.  27  R  R  R— Voi<  50  Am  &  Eng  R  Cas,  N  S 

Taylor  v.  Florida  East  Coast  Rj.  Co 

that  any  public  authority  or  any  part  of  the  public  has  complained 
of  inconvenience  occasioned  thereby,  or  demanded  an  abondon- 
ment  of  the  depot  on  the  spur  for  the  welfare  or  convenience  of 
the  public.  It  does  not  appear  that  the  use  of  the  spur  and  de- 
pot operated  as  an  unjust  discrimination  against  other  localities 
or  persons ;  but  it  is  alleged  that  the  abandonment  of  the  spur  and 
depot  at  this  point  operates  as  an  unfair  and  unjust  discrimination 
against  the  complainants'  hotel,  for  the  reason  that  other  hotels 
on  said  railroad,  owned  and  controlled  by  the  owners  of  the  de- 
fendant railroad,  have  the  advantage  of  depots  on  spur  tracks 
to  such  hotels,  and  there  is  uncontradicted  evidence  that  the  local 
public  at  the  town  of  Rockledge  was  well  accommodated  by  the 
depot  on  the  spur  there,  and  that  the  same  public  is  less  conven- 
iently accommodated  by  the  depot  at  the  new  point.  On  the 
showing  made  it  appears  that  the  public  was  better  served  by  the 
depot  on  the  spur  near  the  hotel. 

The  defendant  appears  to  have  asked  for  and  received  in  kind 
the  property  and  advantages  from  the  complainants  under  the 
contract,  and  promised  in  consideration  thereof  to  perform  its 
stated  undertakings.  Relying  upon  the  promise  of  defendant, 
Taylor  incurred  great  expenditures  and  is  damaged  by  the  defend- 
ant's breach  in  a  way  that  cannot  be  adequately  compensated  in 
damages.  Under  the  facts  alleged  it  is  prima  facie  equitable  that 
the  complainants  should  have  the  benefit  of  a  performance  by  the 
defendant  of  the  agreement  on  its  part  in  the  manner  and  to  the 
extent  agreed  on,  at  least  in  the  absence  of  a  proper  showing  of 
superior  rights  of  the  public  against  the  corporation  as  a  common 
carrier.    ■ 

The  contention  that  the  contract  of  the  defendant  with  the  com- 
plainants had  been  fully  performed  cannot  be  maintained.  The 
agreement  and  consideration  for  the  deed  was  "to  maintain  said 
spur  track,  depot,  and  platform,  and  to  operate  all  its  regular  pas- 
senger trains  upon  said  spur  tracks  to  said  depot  during  what 
is  known  as  the  'winter  tourist  season,'  which  consideration  is 
binding  upon  the  party  of  the  second  part,  its  successors  and  as- 
signs." This  language,  the  conditions  that  surrounded  the  parties, 
and  the  purpose  to  be  accomplished  by  the  agreement  indicate  an 
intention  that  the  agreement  should  remain  in  force  at  least  dur- 
ing a  continuance  of  substantially  the  same  mutual  conditions  and 
relations  of  the  parties  and  their  privies.  The  officers  of  the 
defendant  repeatedly  recognized  in  writing  the  obligation  of  the 
agreement  as  a  continuing  one  for  the  benefit  of  the  complainant's 
hotel  business,  which  in  great  measure  depended  upon  the  agreed 
service  by  the  defendant  for  successful  operation.  If  the  enforce- 
ment of  the  agreement  injuriously  aflfects  the  material  rights  of 
the  general  public,  the  relief  sought  herein  should  be  denied. 

The  prayer  for  an  injunction  to  restrain  the  defendant  from 
running  its  trains  over  the  portion  of  its  main  line  built  on  the 
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land  conveyed  to  the  defendant  by  the  complainant  should  be  de- 
nied, in  view  of  the  rights  of  the  public  to  transportation  service 
over  the  main  line  of  the  railroad.  See  Pensacola  &  A.  R.  R.  Co. 
i\  Jackson,  21  Fla.  146. 

The  grounds  of  the  demurrer  to  the  bill  of  complaint  are:  (1) 
No  equity;  (2)  adequate  remedy  at  law;  (3)  full  performance  of 
the  contract  by  the  defendant. 

The  granting  or  denial  of  equitable  relief  for  the  specific  per- 
formance of  a  contract  rests  within  the  sound  judicial  discretion 
of  the  court,  and  such  discretion  is  controlled  by  the  established 
principles  of  equity  applicable  to  the  facts  of  each  case.  See  Asia 
t\  Hiser,  38  Fla.  71,  20  South.  796;  20  Ency.  PI.  &  Pr.  389  et 
seq.;  3  Page  on  Contracts,  §  1624  et  seq. 

Courts  of  equity  will  not  enforce  the  specific  performance  of  a 
contract  where  the  remedy  at  law  by  action  for  damages  or 
otherwise  affords  a  complete  and  adequate  remedy ;  but  where  the 
injury  is  peculiar  in  its  nature,  and  a  jury  cannot  estimate  with 
any  degree  of  certainty  the  damages  sustained,  and  no  other  ad- 
equate remedy  is  afforded  at  law,  specific  performance  will  be  en- 
forced by  a  court  of  equity,  where  the  necessary  facts  are  alleged 
and  proven. 

While  equity  will  not  ordinarily  decree  the  specific  performance 
of  contracts  requiring  continuous  acts  involving  skill,  judgment, 
and  technical  knowledge,  contracts  relating  to  the  operation  of 
railroads  have  been  specifically  enforced  in  a  number  of  cases. 
Where  a  railroad  company,  in  consideration  of  the  conveyance  to 
it  of  land,  makes  a  reasonable  agreement  to  perform  in  return  for 
such  conveyance  certain  service  that  is  fairly  within  its  corporate 
powers  and  purposes,  and  that  is  not  essentially  inconsistent  with 
the  company's  duty  to  the  general  public,  such  agreement,  if  not 
otherwise  illegal  or  unenforceable,  will  be  specifically  enforced  in 
equity  upon  proper  allegations  and  proofs.  See  6  Pomeroy's  Eq. 
Jur.  §  761 ;  Union  Pac.  R.  Co.  v,  Chicago,  R.  I.  &  P.  Co.,  163  U. 
S.  564,  16  Sup.  Ct.  1173,  41  L.  Ed.  265 ;  Id.,  51  Fed.  309,  2  C.  C. 
A.  174;  Id.  (C.  C.)  47  Fed.  15;  Schmidtz  v,  Louisville  &  N.  R. 
Co.,  101  Ky.  441,  41  S.  W.  1015,  38  L.  R.  A.  809;  Joy  v,  St. 
Louis,  138  U.  S.  1,  11  Sup.  Ct.  243,  34  L.  Ed.  843 ;.  Prospect 
Park  &  C.  I.  R.  Co.  v.  Coney  Island  &  B.  R.  Co.,  144  N.  Y.  152, 
39  N.  E.  17,  26  L.  R.  A.  610;  Hood  v.  Northeastern  Ry.  Co., 
8  L.  R.  Eq.  Cas.  666;  Murray  v.  Northwestern  R.  Co.,  64  S.  C. 
520,  42  S.  E.  617;  Lawrence  v,  Saratoga  Lake  R.  Co.,  36  Hun, 
467;  2  Current  Law,  1682. 

The  bill  of  complaint  alleges  in  direct  terms  an  agreement  be- 
tween Fred  F.  Taylor  and  defendant,  under  which  Taylor  was  to 
convey  to  defendant  particular  lands  at  Rockledge  needed  for 
right  of  way  for  a  portion  of  the  main  line  and  for  a  designated 
spur  track  and  depot  purposes  for  a  railroad  company, 
to    pay    defendant    $2,500    towards    building    specified     side 
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track  and  depot  on  the  land,  and  to  release  a  claim 
of  $2,500  for  damages  against  defendant;  and  defendant  was 
to  construct  its  spur  track  and  depot  to  a  point  near  to  com- 
plainants' hotel,  and  on  the  land  conveyed  as  agreed  upon, 
and  to  maintain  the  spur  and  depot,  and  to  operate  all  of 
its  regular  passenger  trains  upon  said  spur  track  to  the  depot  near 
plaintiffs'  hotel  during  the  winter  tourist  season.  The  considera- 
tion on  the  part  of  the  defendant  as  to  maintaining  the  spur  and 
depot  and  operating  the  trains  was  stated  in  the  deed  conveying 
the  land  to  defendant  corporation  to  be  "binding  upon  the  party 
of  the  second  part,  its  successors  and  assigns."  It  is  also  alleged 
that  the  designated  land  was  duly  conveyed,  possession  given  to 
and  taken  by  defendant,  and  title  thereto  duly  recorded ;  that  the 
track  and  depot  was  constructed  as  agreed,  and  trains  operated 
thereon  as  agreed  until  October,  1906,  when  the  spur  track  and 
depot  were  on  Sunday  secretly  taken  away  and  the  depot  removed, 
without  complainants'  knowledge  or  consent,  to  an  inaccessible 
and  unsuitable  point  a  half  mile  away,  to  the  great  and  peculiar 
damage  of  complainants,  whose  hotel  property  had  been  enlarged 
and  greatly  improved  at  large  expense  in  reliance  upon  the  agree- 
ment that  the  spur  track  and  depot  would  be  maintained  and  the 
trains  operated  thereon  to  the  convenient  and  attractive  depot  near 
complainants'  hotel  as  agreed. 

When  the  grantee  accepts  a  deed  and  enters  into  possession 
of  the  land  conveyed,  he  is  deemed  by  such  acts  to  have  expressly 
agreed  to  do  what  is  stipulated  in  the  deed  he  should  do,  even 
though  he  did  not  sign  the  deed.  Silver  Springs,  O.  &  G.  R.  Co. 
V,  Van  Ness,  45  Fla.  559,  34  South.  884. 

Where  a  railroad  company  accepts  a  deed  conveying  to  it  land 
for  its  track,  and  so  uses  the  land,  any  valid  contract  or  agreement 
contained  in  the  deed  of  conveyance  is  binding  upon  the  rail- 
road company,  and,  under  proper  circumstances,  such  agreement 
mav  be  enforced  in  equity  bv  specific  performance.  See  Post 
V,  West  Shore  R.  Co.,  123  N^  Y.  580,  26  N.  E.  7. 

While  a  common  carrier  railroad  corporation  may  not  be  bound 
by  a  contract  which  renders  the  corporation  incapable  of  perform- 
ing its  duties  to  the  public,  yet  where  the  subject-matter  of  a  con- 
tract made  by  such  a  corporation  is  not  foreign  to  the  lawful 
purposes  of  the  corporation,  but  is  fairly  within  its  authorized 
powers  and  purposes,  and  the  contract  is  not  forbidden  by  statute 
and  is  not  otherwise  illegal,  it  will  not  be  nullified  by  the  courts. 
See  Union  Pac.  R.  Co.  v,  Chicago,  M.  &  St.  P.  R.  Co.,  163  U. 
S.  564,  16  Sup.  Ct.  1173,  41  L.  Ed.  265;  Jacksonville  M.  P.  Ry. 
&  Nav.  Co.  I'.  Hooper,  160  U.  S.  514,  16  Sup.  Ct.  379,  40  L.  Ed. 
515;  Prospect  Park  &  C.  I.  R.  Co.  v.  Coney  Island  &  B.  R.  Co., 
144  X.  Y.  152,  39  X.  E.  17,  26  L.  R.  A.  610. 

The  agreement  contained  in  the  deed  of  conveyance  of  the  right 
of  way  cannot  be  said  to  be  in  violation  of  the  public  policy  of 
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this  state,  since  chapter  4203,  p.  139,  Acts  of  1893  (section  2848, 
Gen.  St.  1906),  authorizes  the  specific  performance  of  contracts 
in  the  nature  of  this  one,  and,  if  necessary,  the  appointment  of  a 
receiver  to  perform  the  contract.  See  1  Page  on  Contracts,  § 
326. 

The  contract  is  to  be  construed  with  reference  to  its  subject- 
matter  and  the  circumstances  under  which  and  the  purposes  for 
which  it  was  made.  Its  language,  so  considered,  requires  a  con- 
tinuance of  the  defendant's  agreement  to  maintain  the  spur  and 
depot  and  to  operate  the* trains  thereon  as  stated,  at  least  as  long 
as  conditions  and  relations  of  the  parties  thereto  continue  sub- 
stantially as  begun,  unless  superior  rights  of  the  public  or  others 
properly   intervened. 

In  this  case  the  agreement  is  that  defendant  and  its  successors 
and  assigns  shall  maintain  a  spur  track  and  a  depot  thereon  and 
operate  trains  thereon  as  agreed,  and  not  to  permanently  establish 
a  terminus  of  a  common  carrier  railroad  corporation  and  to 
merely  establish  the  main  shops  of  the  railroad  at  a  particular 
town,  as  in  the  case  of  Texas  &  P.  Rv.  Co.  v.  Marshall,  136  U. 
S.  393,  10  Sup.  Ct.  846,  34  L.  Ed.  385,  or  for  damages  for  re- 
moving a  depot  built  and  used  for  36  years  under  a  void  parol 
contract  to  establish  a  depot  at  a  stated  point,  as  in  Texas  &  P. 
Ry.  Co.  7'.  Scott,  77  Fed.  726,  23  C.  C.  A.  424,  Z7  L.  R.  A.  94: 
and  the  facts  here  are  also  quite  different  from  those  in  Sherwood 
T'.  Atlantic  &  D.  Rv.  Co.,  94  Va.  291,  26  S.  E.  943,  and  Tones  v, 
Xewpcrt  News  &  M.  V.  Co.,  65  Fed.  736,  13  C.  C.  A.  95,  relied 
uoon  bv  the  defendant.  The  last-mentioned  case  accords  to  the 
directors  of  a  railroad  company  the  right  to  terminate  a  con- 
tract that  in  their  jude:ment  was  against  public  interest.  This 
doctrine  cannot  be  maintained  under  our  system  of  laws. 

The  convevance  containing  the  contract  was  accepted  and  used 
bv  the  defendant.    The  contract  is  certain  and  definite  in  its  terms. 
Possession  was  taken  of  the  land  by  the  defendant  and  retained. 
The  contract  was  completely  executed  by  Taylor  and  has  been 
partly  performed  by  the  defendant.    It  is  apparent  from  the  con- 
tract itself  that  one  of  the  controlling  considerations  for  the  con- 
veyance by  Taylor  to  the  defendant  corporation  was  "its  as^ree- 
nient  to  maintain  said  spur  track,  depot,  and  platform,  and  to 
operate  all  its  regular  passenger  trains  upon  said  spur  track  to 
^3id  depot  during  what  is  known  as  the  'winter  tourist  season,' 
H'hich  consideration  is  binding"  upon  the  partv  of  the  second  part, 
Its  successors  a.nd  assigns.'*    Having  accepted  the  conveyance,  the 
defeiK^ant  is  bound  by  the  agreement  stated  therein  as  a  considera- 
f'on  fQ,.  ^Y\e  convevance  of  the  right  of  way;  and,  having  received 
'"  "Specie  or  in  kind  all  the  benefits  of  the  conveyance  to  it,  the  de- 
l^dant  in  equity  should  bear  the  burdens  imposed  by  the  con- 
y^K^Hce  thus  accepted  and  used  for  its  corporate  purposes  in  ren- 
^^^^^Z  a  useful  service  to  the  public,  unless  a  further  continuance 
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of  it  will  injuriously  affect  the  service  of  such  railroad  to  the 
general  public.  The  damages  to  the  complainant  alleged  as  the 
result  of  the  failure  and  refusal  of  defendant  to  carry  out  its  part 
of  the  agreement  are  peculiar  to  the  conditions  affecting  the  busi- 
ness with  reference  to  which  the  agreement  was  made.  They  are 
in  their  nature  such  as  cannot  be  ascertained  with  any  degree  of 
certainty,  and  cannot  be  adequately  compensated  for  in  damages. 
Therefore  an  action  at  law  for  damages  will  not  afford  the  com- 
plainants an  adequate  or  a  reasonably  complete  remedy.  See  Lane 
V.  Pacific  &  I.  N.  R.  Co.,  8  Idaho,  230,.  67  Pac.  656.  See,  also. 
Southern  Ry.  Co.  v.  Franklin  &  P.  Ry.  Co.,  96  Va.  693,  32  S.  E. 
485,  44  L.  R.  A.  297. 

The  defendant  having  received  in  specie  or  in  kind  and  used 
the  property  of  complainant,  in  consideration  that  certain  things 
shall  be  done  by  the  defendant,  its  successors  and  assigns,  with 
reference  to  the  particular  property  and  peculiar  business  of  the 
complainant,  the  successful  use  of  which  property  and  business 
was  a  controlling  consideration  for  the  conveyance,  the  com- 
plainant is  in  justice  entitled  to  a  performance  of  the  defendant's 
agreement  according  to  its  terms  as  far  as  it  is  legally  within  the 
power  of  the  defendant  to  do,  unless  compliance  therewith  further 
materially  interferes  with  the  defendant  company's  duty  to  the 
general  public. 

The  bill  of  complaint  alleges  that  the  abandonment  of  the  depot 
near  complainants'  hotel,  and  the  removal  of  the  spur  track  and 
depot  to  an  inaccessible  and  undesirable  place  a  half  mile  away, 
is  seriously  injurious  to  the  welfare  of  at  least  a  portion  of  the 
public.  This  is,  of  course,  admitted  by  the  demurrer,  and  it  can- 
not be  assumed  that  the  service  rendered  by  the  defendant  rail- 
road comf>any  over  the  spur  track  and  at  the  depot  near  the  hotel 
of  complainant  for  more  than  10  years,  as  alleged,  injuriously  af- 
fected the  rights  of  the  public.  It  is  alleged  that  spur  track  and 
depot  service  similar  to  that  formerly  rendered  under  the  agree- 
ment, but  now  denied  to  complainants,  is  being  rendered  to  hotels 
at  other  points  on  the  line  of  defendant's  railroad ;  and  this  tends 
to  indicate  that  the  general  public  is  not  seriously  injured  by- 
such  spur  track  and  depot  service. 

It  does  not  appear  that  a  specific  performance  of  the  agree- 
ment will  work  a  hardship  on  the  defendant  or  be  of  little  titility 
to  the  complainants;  but,  on  the  contrary,  a  serious  injury  to 
complainants  appears,  and  it  is  not  shown  that  the  performance  of 
the  agreement  will  be  unduly  burdensome  to  the  defendant  or  re- 
sult in  material  detriment  to  the  public  interests. 

The  peculiar  damages  alleged  as  accruing  to  the  complainants 
by  the  refusal  of  the  defendant  to  perform  its  part  of  the  agree- 
ment are  to  property  and  business  which  were  the  only  inducement 
for  the  agreement  and  are  not  capable  of  being  adequately  com- 
pensated by  an  action  for  damages.    See  Joy  z\  St.  Louis,  138  U. 
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S.  1,  11  Sup.  Ct.  243,  34  L.  Ed.  834;  Franklin  Tel.  Co.  v,  Har- 
rison, 145  U.  S.  459,  12  Sup.  Ct.  900,  36  L.  Ed.  776.  The  allega- 
tions as  to  the  agreement  and  the  subjects  to  which  it  relates 
appear  to  be  sufficiently  definite  to  warrant  a  decree  of  specific 
performance,  if  sustained  by  the  proofs. 

The  terms  of  the  agreement,  the  circumstances  under  which  it 
was  made,  and  the  purpose  to  be  accomplished  by  it,  and  the  al- 
legations of  the  bill  of  complaint,  clearly  show  that  the  agree- 
ment has  not  been  fully  performed  on  the  part  of  the  defendant. 

Where  a  court  of  equity  properly  acquires  jurisdiction  of  a 
cause  to  enforce  specific  performance  of  a  contract,  the  court  will 
proceed  to  administer  complete  justice  by  granting  appropriate 
process  and  by  adjudicating  all  matters  properly  presented  and 
involved  in  the  case.  Injunctions  may  be  granted  upon  proper 
showing,  and  damages  awarded,  when  necessary  to  complete  jus- 
tice in  the  case.  See  Lyle  v,  Addicks,  62  N.  J.  Eq.  123,  49  Atl. 
1121;  Worrall  v.  Munn,  38  N.  Y.  137;  Schmidtz  v,  Louisville 
&  N.  R.  Co.,  101  Ky.  441,  41  S.  W.  1015,  38  L.  R.  A.  809;  2 
High  on  Injunctions  (7th  Ed.)  §  1120  et  seq. 

The  injury  complained  of  was  begun  October  21,  1906,  and 
the  bill  for  relief  was  filed  January  10,  1907,  which  appears  to 
be  reasonable  promptness.  Under  the  facts  as  they  appear,  an 
appropriate  mandatory  injunction  should  be  granted,  imless  the 
defendant  by  its  answer  and  proofs  to  sustain  it  can  show  that 
the  interests  of  the  general  public  will  be  injuriously  affected 
thereby,  or  that  the  duration  of  the  contract  was  not  to  be  in- 
definite as  to  time  as  alleged.  See  4  Pomeroy's  Eq.  Jur.  §  1359; 
Wolverhampton  &  Walsall  Ry.  Co.  v.  London  &  Northwestern 
R.  Co.,  16  L.  R.  Eq.  Cas.  433;  5  Words  &  Phrases  Judicially 
Defined,  4332;  Southern  Ry.  Co.  v.  Franklin  &  P.  Ry.  Co.,  96 
Va.  693,  32  S.  E.  485,  44  L.  R.  A.  297. 

In  so  far  as  the  relief  prayed  for  can  be  decreed  without  serious 
detriment  to  the  public  interests,  the  prayer  should  be  granted. 
From  the  allegations  of  the  bill  of  complaint  it  does  not  appear 
that  the  rights  of  the  general  public  will  be  injuriously  affected 
by  granting  the  relief  prayed  for,  so  far  as  it  extends  to  the  spur 
track  and  depot  and  the  operation  of  the  trains  as  required  by  the 
agreement. 

The  decree  dismissing  the  bill  of  complaint  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  overrule  the  defendant's 
demurrer  and  to  require  the  defendant  to  answer  the  bill,  and  for 
such  further  proceedings  as  shall  be  consonant  with  equity  prac- 
tice and  not  inconsistent  with  this  opinion. 

Shackleford^  C.  J.,  and  Cockrell,  J.,  concur. 

Taywr,  HockeR,  and  Parkhill,  JJ.,  concur  in  the  opinion. 
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(Court  of  Appeals  of  New  York,  Dec.  20,  1907.) 

[83  N.   E.  Rep.  32.] 

Appeal — Questions  Reviewable. — A  defendant,  appealing  from  a 
judgment  of  the  Appellate  Division  unanimously  affirming  a  judg- 
ment entered  on  a  verdict  against  him,  is  precluded  from  arguing 
his  exception  to  the  denial  of  a  motion  for  nonsuit,  and  is  confined 
to  his  exceptions  taken  during  the  trial. 

Carriers — Passengers — ^Assumption  of  Risks.* — A  street  car  passen- 
ger, who  voluntarily  takes  his  stand  on  the  platform  or  running 
board  of  a  car,  assumes  the  dangers  necessarily  incident  to  such 
position;  but  he  is  not  guilty  of  negligence. 

Same — Negligence.t — A  street  railway  company  maintained  tracks 
4  feet  apart  for  the  operation  of  cars,  between  which  there  was  a 
space  of  22  inches  in  the  clear.  There  were  no  defects  in  the  roadbed 
or  rolling  stock.  On  a  holidays  while  its  cars  were  overtaxed,  a 
passenger  on  a  crowded  car  took  a  position  on  the  running  board 
next  to  the  parallel  track,  and  was  struck  by  a  car  thereon.  He  knew 
of  the  danger.     Held,  that  the  company  was  required  only  to  use 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  ride  on  car  platform,  see 
foot-notes  appended  to  Coffey  v.  Omaha,  etc.,  Ry.  Co.  (Xeb.),  25  R. 
R.  R.  599,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  599;  foot-notes  appended  to. 
Louisville  &  N.  R.  Co.  v.  Mulder  (Ala.),  23  R.  R.  R.  66,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  66. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  street  car  passenger  to  ride  on  the 
running  board,  see  foot-notes  appended  to  Egan  v.  Old  Colony  St. 
Ry.  Co.  (Mass.),  23  R.  R.  R.  406,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  406. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Kline  v.  Santa  Barbara  Consol.  Ry.  Co.  (Cal.),  25  R.  R.  R.  41,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  41;  extensive  note,  1  R.  R.  R.  7,  24  Am. 
&  Eng.  R.  Cas.,  N.  S.,  7;  Chicago,  etc.,  Ry.  Co.  v.  Stibbs  (Okl.), 
24  R.  R.  R.  427,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  427;  foot-notes  ap- 
pended to  Marablc  v.  Southern  Ry.  Co.  (X.  Car.),  24  R.  R.  R.  418, 
47  Am.  &  Eng.  R.  Cas.,  N.  S.,  418;  foot-notes  appended  to  Indian- 
apolis, etc.,  Co.  V.  Lawson  (C.  C  A.),  24  R.  R.  R.  219,  47  Am.  & 
Eng.  R.  Cas.,  X.  S.,  219;  Illinois  Cent.  R.  Co.  v.  Johnson  (111.),  24 
R.  R.  R.  213,  47  Am.  &  Eng.  R.  Cas.,  X.  S.,  213;  Mobile,  L.  &  R. 
Co.  V.  Walsh  (Ala.),  24  R.  R.  R.  114,  47  Am.  &  Eng.  R.  Cas.,  X.  S., 
114;  foot-notes  appended  to  MacFeat  v.  Philadelphia,  etc.,  R.  Co. 
(Del.  Sup'r  Ct.),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  X.  S..  56; 
foot-notes  appended  to  Chicago  City  Ry.  Co.  v.  Shreve  (111.),  23 
R.  R.  R.  444,  46  Am.  &  Eng.  R.  Cas.,  X.  S.,  444;  foot-notes  appended 
to  Farrell  v.  Great  Xorthcrn  Ry.  Co.  (Minn.),  23  R.  R.  R.  408.  46 
Am.  &  Eng.  R.  Cas.,  X.  S.,  408;  foot-notes  appended  to  Louisville 
&  X.  R.  Co.  V.  Mulder  (Ala.),  23  R.  R.  R.  66,  46  Am.  &  Eng.  R.  Cas.. 
N.  S.,  66. 
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reasonable  care  to  carry  him  safely  under  the  circumstances,  and  an 
instruction  that  it  must  have  used  the  "utmost"  care  was  error. 
Vann  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Action  by  Chester  H.  Gregory  against  the  Elmira  Water,  Light 
&  Railroad  Company.  From  a  judgment  of  the  Appellate  Di- 
vision unanimously  affirming  a  judgment  for  plaintiff  (10  App. 
Div.  630,  95  N.  Y.  Supp.  1130),  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Frederick  Collin,  for  appellant. 
Ckarles  H.  Kipp,  for  respondent. 

Edward  T.  Bartlktt,  J.    This  action  was  brought  to  recover 
damages  for  personal  injuries.     The  Appellate  Division  granted 
the  defendant   leave   to  appeal   to  this   court.     The   defendant 
operates  an  electric  street  car  line  in  the  city  of  Elmira.    The  ac- 
cident, the  subject  of  this  action,  occurred  on  the  2d  of  September, 
1901,  Labor  Day,  at  about  3  o'clock  in  the  afternoon,  weather 
pleasant,  and  when  the  street  car  lines  were  overtaxed  in  carry- 
ing passengers.    Lake  street,  in  the  city  of  Elmira,  runs  north  and 
south,  and  upon  it  the  defendant  company  had  laid  a  double  track ; 
the  northern  terminus  being  in  the  village  of  Horseheads,  Sj^ 
miles  from  the  city.    The  track  on  the  west  side  of  the  street  was 
used    for    cars     running    south,     and    on    the    east    side     for 
cars  running    north.      The    space   between    the    east    rail   of 
the  west  track  and  the  west  rail  of  the  east  track  was  4  feet. 
The  space  in  the  clear     between  the  two  cars  involved  in  this 
action  was  22  inches.    The  plaintiff,  with  two  companions,  boarded 
a  car  running  north.    It  was  known  as  a  "trailer,"  and  was  drawn 
by  an  electric  motor.    All  of  the  seats  were  occupied,  as  well  as 
the  standing  room  between  the  seats  and  in  the  aisle.    It  was  an 
open  car,  with  running  boards  on  each  side.    The  plaintiff  and  his 
companions  were  able  to  get  upon  the  running  board  on  the  west 
side,  and,  having  done  so,  it  filled  the  place  to  its  utmost  capacity. 
It  seems  to  have  been  the  practice  of  the  defendant  company  to 
allow  passengers  to  ride  on  the  running  boards  if  thece  was  no 
room  in  the  car.     The  plaintiff  stated  upon  cross-examination : 
"I  recognized  that  it  would  be  a  good  deal  safer  inside,  and  still 
^afer  if  I  could  have  found  a  place  to  have  stood  upon  the  plat- 
^crm.    It  was  a  place  of  danger  every  minute  that  one  was  upon 
the  running  board,  if  one  wasn't  in  very  close.    I  have  ridden  on 
these  motor  cars  more  or  less  for  years."    The  Appellate  Division 
Tendered  a  imanimous  decision  in  affirming  the  judgment  entered 
^pon  the  verdict,  and   the  appellant  is  thereby  precluded   from 
arguing  his  exception  to  the  denial  of  the  motion  for  a  nonsuit, 
^"^  is  confined  to  his  exceptions  taken  during  the  trial. 
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The  principal  and  controlling  question  in  this  case  is  whether 
the  learned  trial  judge  laid  down  the  proper  rule  of  care  under 
which  the  defendant  rested,  in  view  of  the  peculiar  circumstances. 
The  defendant's  counsel  states  in  his  brief  as  follows:  "The 
court  erred  in  its  repeated  charge  to  the  jury  that  the  defendant 
was  under  the  duty  to  use  every  precaution  that  human  skill  and 
foresight  could  provide  or  suggest  to  protect  plaintiff  against 
coming  in  contact  with  the  south-bound  car."  It  appears  that 
the  plaintiff  was  knocked  off  from  the  running  board,  where  he 
was  standing,  by  the  south-bound  car  striking  him  on  the  left 
shoulder,  and  that  no  other  passenger  upon  that  running  board  was 
interfered  with  in  any  way.  The  south-bound  car  was  a  closed  car 
having  no  running  board.  The  trial  judge,  alluding  to  the  above 
facts,  charged  as  follows:  "It  is  practically  undisputed  that  the 
plaintiff  was  a  passenger  on  one  of  the  defendant's  cars,  and  it  is 
the  duty  of  the  carrier  of  passengers  to  use  care  to  provide  a  reason- 
ably safe  place  for  its  passengers ;  that  is  to  say,  a  reasonably  safe 
,way,  and  a  reasonably  safe  operation  thereof,  and  the  degree  of 
care  must  be  commensurate  with  the  danger  involved  in  the  man- 
ner in  which  the  business  is  transacted.  In-  the  case  where  cars 
are  propelled  by  electricity,  it  is  the  duty  of  the  carrier  to  use 
every  precaution  that  human  skill  and  foresight  can  provide  to 
secure  the  safety  of  its  passengers.  It  is  not  an  insurer  against 
accidents.  It  is  not  bound  to  foresee  every  possible  emergency 
or  guard  against  every  possible  danger.  It  is  not  obliged  to  use 
the  precaution  which  it  may  appear,  after  the  happening  of  the 
accident,  would  have  prevented  it;  but,  as  in  this  case  no  similar 
accident  having  happened  before,  it  was  obliged  to  use  such 
precaution  as  human  foresight  and  skill  could  suggest  without 
knowledge  that  such  an  accident  was  to  occur." 

The  counsel  for  respondent  insists  that  this  was  a  fair  and  cor- 
rect statement  of  the  law,  in  view  of  the  closing  qualification.  It 
is  true  that  the  trial  judge  alluded  to  the  fact  that  no  similar  ac- 
cident had  happened;  but  he  does  not  vary  his  previous  charge 
that  the  carrier  was  to  use  every  precaution  that  human  skill  and 
foresight  could  provide.  There  was  no  qualification  of  the 
measure  of  care  which  the  jury  could  understand  and  apply  to  the 
case.  In  other  words,  the  court  stated  that  the  defendant  rested 
under  the  duty  of  exercising  the  "utmost"  care.  The  expression 
"such  precaution  as  human  skill  and  foresight  could  suggest"  is 
synonymous  with  "utmost."  We  are  of  opinion  that  this  portion 
of  the  charge  above  quoted,  under  the  peculiar  circumstances  of 
this  case,  was  erroneous,  and  that  the  defendant  rested  only  un- 
der the  obligation  to  exercise  ordinary  care.  It  has  been  held  that, 
where  a  passenger  voluntarily  takes  his  stand  on  the  platform  or 
running  board  of  a  car,  he  is  not  thereby  guilty  of  negligence; 
but  he  necessarily  assumes  the  dangers  and  risks  naturally  inci- 
dent to  the  position  he  occupies.    Cattano  v.  Metropolitan  Street 
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Bailway  Co.,  173  N.  Y.  565,  at  page  573,  66  N.  E.  563,  at  page 

566.    Cullen,  J.,  there  states :    "When  a  passenger  takes  his  stand 

on  the  platform  of  a  car,  I  think  he  assumes,  not  the  exceptional, 

but  the  natural  and  usual,  risks  of  his  position,  such  as  jolts  and 

jars,  from  which  a  car  propelled,  even  over  the  best  of  tracks,  is 

not  entirely  free.    *    *    *    I  f  a  passenger  will  insist  in  getting  on 

the  crowded  platform  of  a  car,  so  far  as  the  position  is  dangerous 

from  the  presence  of  the  crowd  and  the  natural  incidents  of  the 

operation  of  the  car  to  which  I  have  alluded,  he  takes  the  risk 

of  those  dangers,  though  not  of  exceptional  ones."     In  the  case 

at  bar  there  was  no  defect  in  the  roadbed,  the  rolling  stock,  or  in 

the  location  of  the  tracks,  4  feet  apart,  and  the  operation  of  the 

cars,  between  which  there  was  a  space  of  22  inches  in  the  clear. 

As  to  the  passenger  in  such  a  position,  where  there  is  no  defect 

in  the  management  or  operation  of  the  road  save  such  dangers 

which  were  common  from  the  peculiar  position  occupied  by  the 

passenger,  we  are  of  opinion  that  the  measure  of  duty  on  behalf 

of  the  carrier  is  simply  to  use  reasonable  care  to  carry  passengers 

safely  under  the  circumstances.     If  we  were  to  apply  the  rule 

charged  by  the  court  below,  that  the  company  was  bound  to  use 

such  precaution  as  human  foresight  and  skill  could  suggest — that 

is,  "utmost"  care — it  would  be  practically  to  obliterate  the  rule 

that  when  a  passenger  voluntarily  enters  upon  this  dangerous 

position  he  assumes  the  ordinary  risks  in  this  respect.     We  do 

not  mean  to  relax  the  rule  in  any  other  respect  except  in  such 

cases.    The  plaintiff  frankly  recognized,  as  already  pointed  out. 

that  he  voluntarily  entered  a  place  of  great  and  continuing  danger. 

As  the  foregoing  error  in  the  charge  leads  to  a  reversal  of  the 

judgment,  we  deem  it  unnecessary  to  discuss  the  other  exceptions 

contained  in  appellant's  brief. 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

27  R  R  R— 20 
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(Supreme  Court  of  South  Carolina,  July  12,  1907.) 

[57  S.  E.  Rep.  1102.] 

Evidence — Parol  Evidence.* — Parol  evidence  is  admissible,  where  a 
written  contract  is  found  by  the  judge  calculated  to  mislead  men  of 
ordinary  intelligence,  to  enable  the  jury  to  determine  if  either  party 
was  misled. 

Carriers — Round-Trip  Ticket — Modification. — A  conditional  round- 
trip  ticket  had  the  words  "Charleston,  S.  C,  and  Return"  written  in 
ink  across  the  printed  matter.  Held  not  to  make  a  new  contract, 
or  render  the  one  in  print,  requiring  the  ticket  to  be  validated  in 
Charleston,  ambiguous. 

Appeal  from  Common  Pleas  Circuit  Court  of  Chesterfield 
County;   Gage,   Judge. 

Action  by  Hardy  J.  Sellers  against  the  Atlantic  Coast  Line 
Railroad  Company.  .  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Wilcox  &  Wilcox,  Henry  E.  Dazns,  and  Bdzcard  Mclvcr,  for 
appellant. 

W .  P.  Pollock  and  George  K,  Laney,  for  respondent 

Gary.  a.  J.  This  is  an  action  for  damages  alleged  to  have  been 
sustained  by  plaintiff  as  the  result  of  certain  wrongful  acts  on  the 
part  gf  the  defendant.  The  complaint  alleges  that  on  or  about  the 
16th  of  May,  1904,  the  plaintiff  purchased  from  the  agent  of 
the  Chesterfield  &  Lancaster  Railroad  Company,  at  Chesterfield, 
S.  C,  a  round-trip  ticket  from  that  point  to  Charleston  and  re- 
turn; that  he  was  permitted  to  use  the  ticket  on  the  trip  from 
Chesterfield  to  Charleston,  but  on  the  return  trip  the  conductor  of 
the  Atlantic  Coast  Line  Railroad  Company  refused  to  accept  the 
ticket,  and  put  him  off  the  train  at  a  point  about  seven  miles  from 
Charleston,  where  there  was  no  shelter  or  other  conveniences:  in 
consequence  of  which  he  was  compelled  to  walk  back  to  Charles- 
ton ;  that  the  conduct  of  the  conductor  in  so  doing  was  willful, 
wanton,  and  unlawful ;  that  he  was  about  70  years  of  age,  infirm, 
not  accustomed  to  travel,  ignorant  of  its  methods  and  customs,  and 
on  account  of  his  lack  of  experience  of  such  matters  and  his  ex- 
treme age  was  not  possessed  of  ordinary  intelligence  as  to  such 

♦For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  parol  evidence  to  vary  the  contract  purported  to  be  ex- 
pressed b}*^  the  terms  of  a  railroad  passenger  ticket,  see  foot-notes 
appended  to  Nicklcs  r.  Seaboard  Air  Line  Ry.  (S.  Car.),  20  R.  R.  R- 
755,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  755. 
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matters;  that  when  he  purchased  the  ticket  he  did  not  read  it, 
and  knew  none  of  its  conditions  until  he  presented  it.  to  the  con- 
ductor, who  informed,  him  that  it  was  not  good,  because  he  had 
not  signed  it  and  had  it  stamped  as  required  by  its  terms;  "that 
plaintiff  noticed  that  there  was  some  printed  matter  on  the  said 
ticket,  but  the  same  was  written  across  in  pen  ^nd  ink  with  the 
words,  *Charleston,  S.  C,  and  Return,'  and  plaintiff  thought  that 
the  said  ticket  so  indorsed  or  written  across  was  simply  a  ticket 
to  Charleston,  S.  C,  and  return  to  Chesterfield,  and  that  the 
printed  matter  thereon  so  written  across  was  by  such  writing 
canceled,  and  had  nothing  to  do  with  the  ticket  as  so  indorsed, 
and  he  alleges  that  by  such  indorsement  or  writing  across  said 
ticket  all  the  conditions  thereon  were  canceled,  that  the  said  in- 
dorsement was  made  thereon  before  the  plaintiff  had  signed  said 
ticket,  and  by  the  writing  thereof  by  the  agent  selling  same  to 
plaintiff  he  was  misled  if  any  conditions  remained  to  the  ticket, 
the  said  selling  agent  not  telling  plaintiff  anything  to  the  con- 
trary';"  that  by  the  willful,  wanton,  and  unlawful  conduct  of 
the  defendant  he  has  been  damaged  in  the  sum  of  $8,000. 

The  defendant  answered,  admitting  the  first  and  second  al- 
legations of  the  complaint,  but  alleged  that  the  ticket  was  sold 
at  a  greatly  reduced  rate,  in  consideration  of  which  plaintiff 
agreed  to  all  the  conditions  and  requirements  printed  thereon,  with 
which  he  failed  and  refused  to  comply.  All  the  other  allegations 
of  the  complaint  were  denied,  and  defendant,  by  way  of  further 
defense,  alleged,  if  plaintiff  was  ejected  from  its  traip,  it  was 
because  of  his  failure  to  present  his  ticket  duly  validated,  as  re- 
quired by  his  special  contract.  Upon  the  call  of  the  case  defend- 
ant interposed  a  demurrer  to  the  complaint,  on  the  ground-  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
for  the  reasons  it  appeared  upon  the  face  thereof  that  there  was 
a  failure  on  the  part  of  the  plaintiff  to  comply  with  the  require- 
ments of  the  contract,  to  furnish  evidence  of  his  identity,  and  to 
sign  the  ticket  in  the  presence  of  the  agent  at  Charleston.  The 
case  came  on  for  trial  before  his  honor,  Judge  Benet,  and  a  jury 
at  the  November,  1905,  term  of  court  for  Chesterfield  County. 
The  demurrer  having  been  overruled,  a  trial  was  had,  which  re- 
sulted in  a  verdict  for  plaintiff  in  the  sum  of  $2,000.  On  a 
motion  for  a  new  trial  it  was  ordered  that  the  verdict  be  set 
aside  and  a  new  trial  granted,  unless  plaintiff  would  remit  all 
^jgcept  $750.  Plaintiff  having  refused  to  remit,  the  cause  came 
on  for  the  second  trial,  before  his  honor.  Judge  Gage,  and  a 
jury,  at  the  spring,  1906,  term  of  court  for  Chesterfield  county. 
The  demurrer  was  again  interposed  and  overruled.  The  jury  ren- 
dered a  verdict  in  plaintiff's  favor  for  $2,500,  and  the  defendant 
has  appealed  upon  exceptions  covering  22  pages. 

The  vital  question  in  the  case  involves  the  construction  of  the 
contract,  and  this  question  will  be  solved  by  ascertaining  the 
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force  and  effect  of  the  words,  "Charleston,  S.  C,  and  Return," 
written  in  ink  upon  the  face  of  the  ticket.     The  ruling  of  the 
presiding  judge  upon  this  question  was  as  follows :    "When  you 
purchased  the  ticket,  did  you  or  not  read  the  ticket — read  all 
this  printed  matter  on  it?      A.  No,  sir;  I  did  not.    Q.  Did  you 
read  any  of  that  pri;ited  matter?     A.  No,  sir;  I  read  nothing. 
I  thought  it  was  all  right.     I  didn't  read  it.     Q.  Did  you  notice, 
when  you  bought  it,  this  writing  across  it  ?    A.  Yes,  sir.    Q.  What 
effect  did  you  think  that  had  on  the  ticket,  or  on  the  printed 
matter  under  it?     (Objected  to.)     The  Court:    As  held  by  our 
Supreme  Court,  if  a  purchaser  signed  a  ticket  of  unequivocal 
meaning,  the  law  presumes  him  to  have  known  what  was  in  it, 
whether  he  actually  knew  or  not.     The  courts  say,  however,  if 
the  ticket  was  received  under  a  mistake,  which  I  understand  to 
be  a  mistake  of  fact,  that  the  party  is  not  bound.     Now,  the 
ticket  in  evidence  here,  in  my  judgment,  is  in  effect  two  tickets. 
One  of  them  is  set  out  in  the  printed  matter  and  signed  by  the 
party,  and  the  other  is  a  statement  in  ink,  across  the  face  of  it, 
that  it  is  for  'Charleston,  S.  C,  and  Return.'    Now,  if,  as  a  matter 
of  fact,  that  indorsement  across  the  face  of  the  ticket  led  the 
witness  to  believe  that  this  was  a  straight  ticket,  without  condi- 
tions, from  Chesterfield  to  Charleston  and  return,  he  ought  to 
be  allowed  to  say  so,  because,  at  best,  it  is  a  doubtful  contract. 
The  writing  across  the  face  of  it  makes  it  doubtful ;  and  it  seems 
to  me  in  the  last  analysis,  it  being  doubtful,  it  is  a  question  that 
would  have  to  be  left  to  the  jury  whether  or  not  he  bought  an 
*iron-clad'  ticket,  or  bought  a  straight  ticket  to  Charleston  and 
return.     Now,  that  is  the  way  it  seems  to  be  on  short  notice. 
There  is  no  charge  of  fraud  and  no  charge  of  misrepresentation, 
but  a  mistake — that  the  man  bought  it  under  a  mistake.'' 

The  construction  of  a  written  instrument  presents  a  question 
of  law,  to  be  determined  by  the  judge,  and  is  not  to  be  submitted 
to  the  jury,  unless  its  language  is  ambiguous,  requiring  explana- 
tory testimony.  Ky.  Mag.  Mfg.  Co.  7\  People's  Supply  Co.,  77 
S.  C.  92,  57  S.  E.  676.  When,  howev;?r,  the  judge,  in  construing 
the  instrument,  concludes  that  upon  its  face  it  is  reasonably  cal- 
culated to  mislead  a  man  of  ordinary  intelligence,  then  it  be- 
comes his  duty  to  allow  the  introduction  of  parol  testimony,  for 
the  purpose  of  enabling  the  jury  to  determine  whether  the  in- 
dividual in  the  particular  instance  was  misled.  The  cases  of  Bethea 
V.  Railroad,  26  S.  C.  91,  1  S.  E.  372,  and  Daniels  z'.  Railroad,  62 
S.  C  1,  39  S.  E.  762,  shows  that  ordinarily  a  person  purchas- 
ing a  round-trip  ticket  is  not  entitled  to  return  passage  thereon, 
unless  he  complies  with  the  requirements  of  the  contract  as  to 
signing  in  the  presence  of  the  agent,  at  the  point  from  which  his 
return  trip  commences.  The  words,  "Charleston,  S.  C,  and  Re- 
turn," do  not  change  the  terms  of  the  contract  in  any  respect, 
as  similar  words  were  already  a  part  thereof.     The  mere  in- 
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sertion  of  words  already  forming  part  of  a  contract  can  neither 
have  the  effect  of  making  a  new  contract  nor  of  rendering  it 
ambiguous,  in  which  case  it  would  be  necessary  to  resort  to  parol 
testimony  explanatory  of  the  ambiguity,  and  this  would  present 
a  question  to  be  determined  by  the  jury.  It  appears  upon  the 
face  of  the  contract  that  the  words,  "Charleston,  S.  C,  and  Re- 
turn," could  not  reasonably  be  construed  as  having  any  other  ob- 
ject (if  they  were  intended  to  have  any  effect  whatever)  than 
that  of  convenience  in  advising  the  conductor  at  a  glance  as  to 
the  nature  of  the  ticket.  Therefore  it  cannot  be  successfully  con- 
tended that  they  were  reasonably  calculated  to  mislead  a  person 
of  ordinary  intelligence.  The  exceptions  raising  this  question  are 
sustained. 

Under  this  construction  of  the  contract  the  plaintiff  was  not 
entided  td  any  damages  arising  out  of  the  failure  to  transport  him 
as  a  passenger  on  his  return  trip.  Nor  do  we  find  any  testimony 
from  which  it  could  reasonably  be  inferred  that  he  was  ejected 
from  the  train  by  the  conductor  in  such  a  highhanded  manner  as 
manifested  a  disregard  of  the  plaintiff's  rights.  The  case  falls 
within  the  principle  announced  in  Gwynn  v.  Telegraph  Co.,  69 
S.  C.  434,  48  S.  E.  460,  67  L.  R  A.  Ill,  104  Am.  St.  Rep.  819. 
These  views  render  unnecessary  the  consideration  of  the  excep- 
tions seriatim. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  case  remanded  to  that  court  for  a 
new  trial.  ^.  . 
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(Supreme   Court   of  Arkansas,   Nov.   19,   1906.) 

[98  S.  W.  Rep.  374.] 

Carriers — Overcharge — ^Action  for  Excess — ^Admissibility  of  Evi- 
dence.— In  an  action  ag^ainst  a  carrier  to  recover  an  excess  of  charges 
paid,  testimony  of  the  rate  clerk  of  the  railroad  commission  as  to 
what  would  be  a  reasonable  charge,  based  on  the  report  of  a  former 
auditor  of  the  railroad,  was  admissible,  notwithstanding  errors  in  the 
report;  it  being  open  to  the  carrier  to  show  the  errors. 

Evidence — Expert  Testimony — Competency. — On  an  issue  as  to 
reasonable  rate  for  the  shipment  of  goods,  testimony  of  a  person 
having  special  knowledge  of  rates  under  similar  condition  was 
properly  admissible,  though  he  did  not  have  knowledge  of  the  fi- 
nancial condition  of  the  road  and  cost  of  transportation  on  a  par- 
ticular line. 

Carriers — Overcharge — ^Action  to  Recover — Evidence. — On  an  is- 
sue as  to  reasonable  rates  for  the  carriage  of  goods  over  a  particular 
division,  evidence  of  through  rates  and  the  division  thereof  was 
admissible. 

Same — Regulation — Interstate  Shipment.* — A  complaint  in  the  lan- 
guage of  Kirby's  Dig.,  §§  6621,  6730,  for  the  recovery  of  an  excess 
over  reasonable  charges  paid  to  a  carrier  for  an  interstate  shipment, 
which  is  also  good  as  stating  a  common-law  cause  of  action,  is 
not  rendered  bad  by  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104, 
24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154],  dealing  with  the  subject 
of  reasonable  and  just  rates,  in  view  of  section  22  of  that  act  (24 
Stat.  387  [U.  S.  Comp.  St.  1901,  p.  3171]),  providing  that  nothing 
therein  contained  shall  in  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but  the  provisions  of  the  act 
are  in  addition  to  such  remedies. 

Courts — Conflicting  Jurisdiction — State  and  Federal  Courts — Regu- 
lation of  Interstate  Commerce. — The  common-law  right  of  a  ship- 
per to  recover  an  excess  of  charges  paid  to  a  carrier  for  an  inter- 
state shipment  is  not  within  the  exclusive  jurisdiction  of  the  federal 
courts,  but  may  be  enforced  in  a  state  court. 

Appeal  from  Circuit  Court,  Columbia  County;  Charles  W. 
Smith,  Judge. 

Action  by  the  H.  L.  Halliday  Milling  Company  against  the 

♦For  the  authorities  in  this  series  on  the  subject  of  state  inter- 
ference with  interstate  commerce,  see  foot-notes  appended  to  State 
V.  Omaha  Elevator  Co.  (Neb.),  23  R.  R.  R.  510,  46  Am.  &  Eng.  R 
Cas.,  N.  S.,  510;  foot-note  appended  to  Harrill  Bros.  v.  Southern  Ry. 
(N.  Car.),  23  R.  R.  R.  427,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  427. 
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Louisiana  &  Northwest  Railroad  Company.     From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.    Reversed  and  remanded. 

C.  IV,  McKay,  for  appellant. 

Stez'ens  &  Stevens  and  Moore,  Smith  &  Moore,  for  appellee. 

Hill,  C.  J.  Appellant  was  a  grain  dealer  at  Cairo,  111.,  and 
shipped  seven  cars  of  corn  and  one  car  of  flour  to  customers  at 
Magnolia,  Ark.,  in  December,  1905,  at  a  delivered  price.  The 
shipments  were  made  over  St.  Louis  Southwestern  Railroad  from 
Cairo,  III.,  to  Pine  Bluff,  Ark.,  there  consigned  to  a  local  agent  of 
appellant,  and  by  him  reshipped  over  the  St.  Louis  Southwestern 
from  Pine  Bluff  to  McNeil,  and  from  McNeil  to  Magnolia  over 
line  of  appellee.  The  latter  distance  is  6.4  miles,  and  the  distance 
from  Pine  Bluff  to  McNeil  about  100  miles.  Cairo  to  Magnolia 
is  about  378  miles.  The  appellee  railroad  collected  from  appel- 
lants consignees  12^  cents  per  hundred  pounds  for  its  freight  for 
shipment  over  the  6.4  miles  from  McNeil  to  Magnolia;  and  ap- 
pellant repaid  to  its  consignees  the  charge  over  its  contract  price 
of  delivery,  and  sued  appellee  company  for  an  amount  claimed 
to  be  excessive  and  unreasonable  and  unjust,  and  alleged  that 
6  cents  per  hundred  pounds  on  corn  and  7j/^  cents  per  hundred 
pounds  on  flour  would  have  been  a  reasonable  rate,  and  prayed 
for  recovery  of  the  sum  paid  over  said  rate.  The  court  directed 
a  verdict  for  the  defendant,  and  the  sole  question  is  whether  ap- 
pellant adduced  evidence  authorizing  it  to  go  to  the  jury  on  the 
charge  made. 

In  passing  upon  this  question,  only  the  evidence  favorable  to 
appellant  is  pertinent,  and  only  it  will  be  reviewed.  Just  previous 
to  the  shipments  in  question  there  had  been  a  joint  rate  between 
St.  Louis  Southwestern  Railroad  and  appellee  from  Cairo  to 
Magnolia,  on  corn  20  cents  and  on  flour  25  per  hundredweight, 
of  which  appellee  received  30  per  cent,  or  6  cents  on  corn  and 
7j4  cents  on  flour.  Whether  this  rate  was  in  force  at  time  of 
shipment  was  a  matter  of  conflict  in  the  evidence.  There  was 
also  a  joint  rate  existing  between  appellee  near  this  same  time 
with  other  connecting  roads  for  corn  and  flour  froni  Cairo  to 
Magnolia  coming  over  Vicksburg,  Shreveport  &  Pacific  Railroad 
to  Gibbsland,  La.,  there  connecting  with  appellee  and  over  appel- 
lee road  from  Gibbsland  to  Magnolia,  a  distance  of  54  miles,  for 
much  less  than  the  charge  complained  of.  There  was  also  in  evi- 
dence the  Arkansas  commission  tariff  which  was  five  cents  on 
corn  and  eight  cents  on  flour  from  McNeil  to  Magnolia.  There 
was  evidence  from  a  witness  thoroughly  familiar  with  rates  on 
the  commodities  under  inquiry  and  in  this  section  of  the  country 
who  testified  to  the  unreasonableness  of  the  charges  made,  and 
sustained  as  reasonable  and  fair  the  charges  as  alleged  in  the  com- 
plaint. The  basis  of  his  estimates  was  knowledge  of  rates  under 
similar  circumstanes  and  knowledge  of  the  usual  divisions  of  ac- 
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cepted  rates.  Other  testimony  along  the  same  line  was  offered. 
Appellee  also  introduced  the  rate  clerk  of  the  Arkansas  railroad 
commission  whose  duties  were  to  assist  the  commission  in  fixing 
rates  within  the  state,  and  who  had  full  knowledge  of  existing 
rates  and  conditions.  He  had  before  him  the  financial  statement 
of  appellee  road  rendered  to  the  commission  (the  correctness  of 
which  was  attacked  by  appellee),  showing  its  earnings  and  ex- 
penses, capital  invested,  etc.  Taking  into  consideration  proper 
compensation  to  the.  road  and  a  proper  rate,  based  on  other  con- 
siderations as  well  as  a  compensatory  one,  he  pronounced  the  rate 
charged  excessive  and  unreasonable,  and  fixed  five  cents  on  corn 
and  eight  cents  on  flour  as  the  reasonable  rate.  Appellant's  su- 
perintendent explained  why  the  shipment  was  made  to  Pine  Bluff 
and  reshipment  from  there  to  Magnolia,  instead  of  a  direct  ship- 
ment from  Cairo  to  Magnolia,  in  this  way:  He  was  under  the 
impression  that  a  through  rate  theretofore  in  force  from  .Cairo  to 
Magnolia  had  been  withdrawn.  He  afterwards  learned  this  was 
a  mistake,  but,  believing  that  there  was  no  through  rate,  he 
thought  he  had  better  ship  to  appellant's  local  agent  at  Pine  Bluff, 
and  let  him  reship  on  a  combination  of  local  rates,  rather  than 
ship  direct  to  McNeil  on  the  St.  Louis  Southwestern  Railway 
where  he  had  no  one  to  make  reshipment  over  appellee's  line  from 
there  to  Magnolia.  Pine"  Bluff  is  a  city  on  the  St.  Louis  South- 
western Railway,  between  Cairo  and  McNeil. 

L  Appellee  argues  that  the  evidence  of  the  railroad  commission 
rate  clerk  was  incompetent,  because  it  was  shown  by  the  president 
and  auditor  of  the  company  that  the  financial  statement  furnished 
the  Railroad  Commission  by  the  former  auditor  was  not  correct, 
and  showed  a  surplus,  when  it  should  have  showed  a  deficit.  The 
former  report  was  duly  verified  by  proper  officers  of  the  com- 
pany, and  was  made  pursuant  to  law,  and  was  a  competent  basis 
from  which  to  make  estimate  on  proper  compensation  in  rates, 
and  was  furnished  for  that  purpose.  It  was  open  to  appellee  to 
show  errors  in  it,  but  that  did  not  destroy  the  admissibility  of  tes- 
timony based  upon  it  unless  the  testimony  against  it  was  uncon- 
tradicted, reasonable,  and  consistent  in  itself,  not  weakened  by 
cross-examination,  nor  its  credibility  impeached.  H  within  the 
latter  category,  then  the  jury  could  not  arbitrarily  disregard  it. 
The  testimony  against  the  report  was  not  of  such  a  character  that 
it  would  have  been  an  arbitrary  and  unwarranted  action  on  part 
of  the  jury  to  have  disregarded  it.  The  rate  clerk  did  not  base 
his  testimony  entirely  upon  the  financial  statement,  although  it 
was  one  of  the  controlling  factors.  An  attack  is  made  upon  the 
testimony  of  the  former  superintendent  of  appellant  company. 
His  testimony  as  to  rates  has  heretofore  been  mentioned.  He 
properly  qualified  himself  as  an  expert  to  testify  on  the  subject 
within  the  rules  governing  'the  qualification  of  experts.  1  Wig- 
more  on  Evidence,  §  556;  5  Enc.  of  Evidence,  pp.  517,  599;  Rail- 
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way  V.  Bruce,  55  Ark.  65,  17  S.  W.  363.  The  expert's  evidence 
of  a  reasonable  rate,  based  on  special  knowledge  of  rates  under 
similar  conditions,  was  properly  admissible,  although  he  did  not 
have  knowledge  of  the  financial  condition  of  the  road  and  cost 
of  transportation  on  this  line,  for  a  reasonable  compensation  is 
usually  determined  by  usage  or  the  amount  commonly  or  cus- 
tomarily paid  for  like  services  under  similar  conditions.  John- 
son r.  P.  &  P.  Ry.  Co.,  16  Fla.  623,  26  Am.  Rep.  731 ;  L.  E.  & 
St.  L.  Ry.  V,  Wilson  (Ind.  Sup.)  21  N.  E.  341,  4  L.  R.  A.  244; 
4  ElliOit  on  Railroads,  §  1560;  Hutchinson  on  Carriers,  §  447; 
Ray  on  Xeg.  of  Imp.  Duties  Freight  Carriers,  p.  845.  See, 
also,  2  Elliott  on  Railroads,  §§  692,  663.  The  evidence  of 
through  rates  and  the  division  thereof  on  both  ends  of  appellee 
line  was  also  admissible.  It  would  be  fair  to  deduce  therefrom 
that  the  appellee  would  not  agree  to  maintain  rates  which  were 
not  fair  and  compensatory  to  itself,  as  well  as  reasonable  for  the 
services  rendered.  Of  course,  none  of  these  matters  were  con- 
trolling, and  it  was  open  to  appellee  to  remove  them  by  a  weight 
of  evidence  or  explain  them,  but  the  facts  adduced  were  compe- 
tent and  sufficient  to  go  to  a  jury  as  tending  to  prove  the  matters 
charged,  and  Jhe  case  should  have  been  sent  to  the  jury  unless  the 
matters  urged  by  appellee  presented  legal  obstacles. 

2.  Appellee  says  that  appellant's  action  was  based  on  state  stat- 
utes regulating  freight  rates  for  interstate  shipments,  and  that 
Congress  has  by  statute  covered  the  same  field,  and  hence  it  can- 
not be  maintained.  If  tjjis  is  a  statutory  action,  the  proposition 
is  correct.  Railway  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct.  802,  39 
L.  Ed.  910;  T.  &  P.  Ry.  v.  Mugg,  202  U.  S.  242,  26  Sup.  Ct.  628, 
50  L.  Ed.  1011 ;  Spratlin  v.  Railway,  76  Ark.  82,  88  S.  W.  386. 
Originally  this  action  was  brought  for  overcharge,  penalty,  and 
attorney's  fees,  and  it  may  fairly  be  inferred  that  the  pleader  was 
basing  his  action  upon  sections  6730,  6733,  and  6621,  Kirby's  Dig. 
The  penalty  feature  (section  6733)  was  stricken  out  and  an 
amended  complaint  filed  which  seems  to  be  in  the  language  of, 
and  pursuant  to,  sections  6730  and  6621,  supra.  It  is  conceded  by 
appellant  that  under  the  decision  in  Porter  v.  Railway  (Ark.),  95 
S.  W.  453,  the  facts  in  this  case  make  the  shipments  in  question 
interstate  transactions,  and  they  will  be  so  treated.  That  decision 
was  rendered  after  the  trial  of  that  case.  "Reasonable  and  just'' 
rates  are  a  subject  of  legislation  in  section  1  of  Interstate  Com- 
merce Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St.  1901, 
p.  3154],  and  therefore  the  subject-matter  of  section  6730,  Kir- 
by's  Dig.,  is  covered  by  the  congressional  legislation,  and  the  state 
statute  is  ousted  from  applying  to  interstate  transactions.  Ap- 
pellee contends  that  this  ends  the  case,  and  so  it  does  unless  the 
complaint,  and  facts  adduced  to  support  it,  can  be  sustained  as  a 
good  common-law  action. 

Section  22  of  said  interstate  commerce  act  provides:     "And 
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nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by  statute,  but  the  pro- 
visions of  this  act  are  in  addition  to  such  remedies."    Act  Feb.  4, 
1887,  c.  104,  24  Stat.  387  [3  U.  S.  Comp.  St.  1901,  p.  3171].    At 
common  law  the  carrier  could  charge  reasonable  remuneration  for 
the  services  performed,  and  no  more.    The  reasonableness  of  the 
charge  is  determined  by  similar  services  under  like  condition,  the 
cost  of  service,  fair  compensation  for  capital  invested,  and  the 
manifold  elements  entering  into  it  which  make  rate  making  one  of 
the  problems  of  the  age.     The  common  law  went  no  further  in 
this  regard  than  to  demand  that  the  charge  be  a  reasonable  and 
-fair  one.    Johnson  v.  P.  &  P.  Ry.,  16  Fla.  623,  26  Am.  Rep.  731; 
Hutchinson  on  Carriers,  §  447;  4  Elliott  on  Railroads,  §  1560; 
Ray  on  Freight   Carriers,  p.   845.    It    follows  that  section  6730, 
Kirby's  Dig.,  is  but  declaratory  of  the  commoo  law,  and  a  com- 
plaint good  under  one  is  good  under  the  other.    Is  there  a  com- 
mon law  "in  interstate  transactions"?     Let  Mr.  Justice  Brewer 
answer  it:     "There  is  no  body  of  federal  common  law  separate 
and  distinct  from  the  common  law  existing  in  the  several  states 
in  the  sense  that  there  is  a  body  or  statute  law  enacted  by  Con- 
gress separate  and  distinct  from  the  body  of  statute  law  enacted 
by  the  several  states.    But  it  is  an  entirely  different  thing  to  hold 
that  there  is  no  common  law  in  force  generally  throughout  the 
United  States  and  that  the  countless  multitude  of  interstate  com- 
mercial transactions  are  subject  to  no  rules  and  burdened  by  no 
restrictions  other  than  those  expressed  in  the  statutes  of  Congress. 
*    *    *    Can  it  be  that  the  great  multitude  of  interstate  commer- 
cial transactions  are  freed  from  the  burdens  created  by  the  com- 
mon law,    *    *    *    and  are  subject  to  no  rule  except  that  to  be 
found  in  the  statutes  of  Congress?     We  are  clearly  of  opinion 
that  this  cannot  be  so,  and  that  the  principles  of  the  common  law 
are  operative  upon  all  interstate  commercial  transactions  except 
so  far  as  they  are  modified  by  congressional  enactment."     W.  U. 
Tel.  Co.  7'.  Call  Pub.  Co.,  181  U.  S.  92,  21  Sup.  Ct:  561,  45  L. 
Ed.  765.    See,  also,  Judson  on  Interstate  Commerce,  §  66. 

Appellee  insists  that  a  suit  to  enforce  a  common-law  right 
growing  out  of  an  interstate  shipment  is  a  matter  of  primary 
and  exclusive  jurisdiction  in  federal  courts,  and  cites  to  sustain 
that  position  a  decision  bv  Judge  Grosscup.  Swift  t'.  Railroads 
(C.  C.)  58  Fed.  858,  decided  in  1893.  This  decision  is  bottomed 
on  the  proposition  that  the  common-law  rule  forbidding  common 
carriers  from  exacting  unreasonable  charges  does  not  apply  to  in- 
terstate transactions,  and  that  such  an  action  is  purely  one  based 
on  the  interstate  commerce  act.  If  Judge  Grosscup's  premise 
was  right,  his  conclusion  would  be  sound,  for  the  jurisdiction  to 
enforce  statutory  rights  conferred  by  the  interstate  commerce  act 
of  1887  is  conferred  on  United  States  courts  by  section  8  of  said 
act  (24  Stat.  382  [3  U.  S.  Comp.  St.  1901,  p.  3159]).    But  Judge 
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Grosscup*s  premise  was  wrong  and  directly  in  opposition  to  the 
principles  announced  eight  years  later  in  the  decision  quoted  from. 
The  court  is  unable  to  see  smy  reason  why  the  state  courts  may 
not  entertain  jurisdiction  of  a  suit  based  on  common-law  rights 
flowing  from  an  interstate  shipment  when  Congress  has  expressly 
declared  that  such  remedies  are  not  ousted  by  the  legislation  on 
the  subject  of  interstate  commerce,  but  that  such  legislation  is  in 
addition  to  existing  common-law  remedies.  Chief  Justice  Conner 
for  the  Court  of  Civil  Appeals  in  Texas  so  fully  and  completely 
reasoned  out  in  principle  and  on  authority  the  soundness  of  this 
position  that  he  left  nothing  further  to  be  said  on  it.  Abilene 
Cotton  Oil  Co.  V.  T.  &  P.  R.  Co.  (Tex.  Civ.  App.)  85  S.  W.  1052^ 
1053,  and  the  same  case  in  60  Cent.  Law  J.  468,  where  an  inter- 
esting note  is  found.  Appellant  was  entitled  to  go  to  the  jury^ 
with  its  case. 
Reversed  and  remanded. 


Staples  v.  Rhode  Island  Suburban  Ry.  Co. 

(Supreme  Court  of  Rhode  Island,  April  9,  1906.) 

[67  Atl.   Rep.  431.] 

Evidence — Similar  Transactions.* — In  an  action  by  one  whose  hand 
was  crushed  between  the  guard  rail  on  which  it  was  laid  and  some 
part  of  a  car  being  passed  on  another  track,  evidence  that  at  various, 
times  before  the  accident  cars  similar  to  those  •  involved  therein 
had  been  heard  and  felt  to  scrape  together  when  passing  each  other 
at  or  near  the  place  of  the  accident  was  admissible. 

Carriers — Carriage  of  Passengers — Personal  Injuries — Manage- 
ment of  Conveyances.t — A  street  railroad  company  is  liable  for  in- 
juries resulting  from  such  a  condition  of  its  tracks  as  permits  passing 
cars  to  come  in  contact  with  each  other. 

Exceptions  from  Superior  Court,  Providence  County. 

Action  by  Levi  Staples  against  Rhode  Island  Suburban  Rail- 
way Company  for  personal  injuries.  Verdict  for  plaintiff,  and 
defendant  brings  exceptions.  Exceptions  overruled,  petition  for 
new  trial  denied,  and  case  remitted  for  judgment  on  the  verdict. 

John  W.  Hogan,  for  plaintiff. 

Henry  IV.  Hayes,  Frank  T,  Easfon,  Lefferts  S.  Hoffman,  and 
^lonzo  R.  IVilliams,  for  defendant. 

*See  foot-note  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Fronk  (Miss.), 
^^  R.  R.  R.  94.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  94. 

fSec  extensive  note,  3  R.  R.  R.  525,  26  Am,  &  Eng.  R.  Cas.,  N.  S., 
^^5-  extensive   note,  2  R.  R.  R.  776,  25  Am.  &  Eng.  R.  Cas.,  N.   S.,. 

^>6: 
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Per  Curiam.  The  defendant's  exceptions  all  relate  to  the  in- 
troduction of  the  testimony  of  witnesses  that  at  various  times  be- 
fore the  accident  cars  similar  to  thos€  involved  in  the  accident  had 
been  heard  and  felt  to  scrape  together  when  passing  each  other 
at  or  near  the  place  where  this  accident  occurred.  This  testi- 
mony was  clearly  admissible,  and  was  corroborated  by  the  de- 
fendant's own  witness  Purrington.  This  evidence  might  be  in- 
credible if  there  had  been  no  change  in  the  tracks  after  the  acci- 
dent and  before  the  trial;  but  there  was  evidence,  also,  that  the 
tracks  had  been  changed  with  the  very  purpose  of  avoiding  the 
contact  of  cars  passing  each  other,  and  it  was  not  clearly  shown 
that  all  work  of  this  character  preceded  the  accident. 

Upon  the  whole  evidence  we  cannot  see  how  the  jury  could 
have  come  to  any  conclusion  other  than  that  the  plaintiff's  hand 
was  crushed  between  the  guard  rail,  upon  which  it  was  laid,  and 
some  projection,  probably  a  step,  upon  the  box  car.  For  such  a 
condition  of  the  tracks  as  would  permit  this  collision  the  defend- 
ant is  liable.  The  damages  were  not  excessive.  On  the  contrary, 
we  consider  them  less  than  might  reasonably  have  been  assessed. 

The  exceptions  are  overruled,  and  the  petition  for  a  new  trial 
is  denied.  The  case  will  be  remitted  to  the  superior  court  for 
judgment  on  the  verdict. 


HoRNE  et  al.  %k  Southern  Ry. 

(Supreme  Court  of  South  Carolina,  Sept.  3,  1907.) 

[58  S.   E.   Rep.  963.] 

Trial — Instructions — ^Preponderance  of  Evidence. — Where,  at  the 
beginning  of  his  charge,  the  court,  in  the  clearest  language,  placed 
on  plaintiff  the  burden  of  proving  by  preponderance  of  evidence  the 
allegations  that  the  negligence  of  defendant  was  the  proximate  cause 
of  the  injury  to  plaintiff,  a  verbal  slip  placii^  on  defendant  the 
burden  of  proving  contributory  negligence  by  preponderance  of  evi- 
dence, which  might  be  construed  to  mean  that  the  primary  inquiry- 
was  whether  defendant  had  made  out  such  a  defense,  was  not  mis- 
leading. 

Same. — Where,  in  instructions  concerning  contributory  negligence, 
there  was  language  which  might  bear  the  meaning  that  defendant 
could  not  rely  on  the  position  that  plaintiffs  injury  was  due  en- 
tirely to  her  own  negligence,  unless  it  proved  that  fact  by  the  pre- 
ponderance  of  evidence,  it  was  not  misleading,  when  the  court 
charged  that  the  plaintiff  must  show  that  defendant's  negligence  was 
the  proximate  cause  of  the  injury. 
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(/p|[^ner8 — ^Duty  to  Invalid  Passenger.* — A  carrier  is  bound  to  ren- 
of  I f^^sonable  assistance  to  a  passenger  whose  inability  to  take  care 
J^ J'^Self  is  made  known  to  the  carrier. 
.    *^ — Instructions — Construing  Charge  as  a  Whole. — An  instruc- 
''^11  that  the  negligence  of  defendant  carrier  entitled  plaintiff  to  re- 
cover punitive  damages  if  it  intentionally  injured  her,  "injured  her 
carelessly,  did  not  care  whether  she  suffered  injury  or  not.     That  is 
meant  by  willfulness" — was  not  ground  for  reversal,  where,  from  all 
that  was  said  on  the  subject  taken  together,  the  jury  could  not  have 
failed  to  understand  punitive  damages  could  be  recovered  only  for 
willful  or  wanton  misconduct. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
County ;  Klugh,  Judge. 

Action  by  Mary  Louisa  Horn  and  Ben  Horn  against  the  South- 
ern Railway.  Judgment  for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Sanders  &  De  Pass,  for  appellant. 
De  Pass  &  De  Pass,  for  respondents. 

Woods,  J.  The  plaintiff  Mary  Louisa  Horn,  her  husband, 
John  Horn,  and  her  adult  sister  on  March  5,  1905,  were  passen- 
gers from  Union  to  Jonesville  on  the  defendant's  train.  The  ac- 
tion was  brought  for  injuries  alleged  to  have  been  received  by  the 
plaintiff  in  a  fall  due  to  the  turning  of  a  stool  placed  on  the 
ground  to  aid  passengers  in  alighting. 

The  plaintiff  testified  she  had  several  parcels,  and  asked  the 
conductor  to  help  her  when  she  reached  Jonesville ;  that  her  hus- 
band preceded  her  in  gettinp"  off  the  train  with  their  baby  in  his 
arms;  that  neither  conductor  nor  porter  rendered  her  any  assist- 
ance; that,  when  she  stepped  from  the  car  with  a  clothes  case  in 
one  hand,  a  hat  and  umbrella  in  the  other,  the  stool  turned  and 
threw  her  to  the  ground  because  it  was  not  set  in  the  right  place ; 
that  the  conductor  was  standing  on  the  ground  where  the  passen- 
gers were  alighting,  saw  her  fall,  and,  so  far  from  offering  her 
assistance,  actually  laughed  at  her.  The  conductor  testified  he 
had  no  recollection  of  the  request  for  assistance ;  that  he  did  take 
the  arm  of  the  plaintiff  as  of  other  women  to  aid  them  in  stepping 
off;  that  the  stool  was  placed  in  exactly  the  proper  place,  but  he 
observed  the  plaintiff  come  down  the  steps  looking  over  at  the 
crowd,  and  not  at  the  stool ;  that  the  plaintiff  merely  staggered 

.  *For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  as  affected  by  the  infirmity  or  helpless  condi- 
tion of  the  passenger,  see  foot-notes  appended  to  Illinois  Cent.  R. 
Co.  V.  Cruse  (Ky.),  21  R.  R.  R.  145,  44  Am.  &  Eng.  R.  Cas..  N.  S., 
145;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  20 
R«  R.  R.  49,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  49,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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around  without  falling,  and  made  no  complaint  whatever.  He 
denied  laughing  at  the  plaintiff.  His  testimony^  that  a  number  of 
other  passengers  had  preceded  the  plaintiff  and  alighted  in  safety 
was  not  disputed.  There  was  some  evidence  that  the  place  where 
the  car  stopped  was  not  quite  level,  but  this  was  denied  by  the 
conductor.  This  statement  makes  the  issues  of  fact  sufficiently 
clear.  The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $800. 
The  appeal  relates  to  alleged  errors  in  the  charge  of  the  circuit 
judge.  We  do  not  think  there  is  any  ground  upon  which  this 
court  can  interfere  with  the  judgment. 

1.  In  imposing  upon  the  defendant  the  burden  of  of  proving 
contributory  negligence  by  a  preponderance  of  the  evidence,  the 
circuit  judge  by  a  verbal  slip  used  language  which  might  be  con- 
strued to  mean  that  the  primary  inquiry  was  whether  the  defend- 
ant had  made  out  the  defense  of  contributory  negligence,  rather 
than  whether  the  plaintiff  had  proved  the  defendant's  negligence 
as  a  proximate  cause  of  injury.  But  at  the  beginning  of  the 
charge,  in  the  clearest  language,  he  had  placed  on  the  plaintiff  the 
burden  of  proving  by  the  preponderance  of  the  evidence  the  al- 
legation that  the  negligence  of  the  defendant  was  a  proximate 
cause  producing  injury  to  the  plaintiff,  and  had  charged  the  plain- 
tiff could  not  recover  without  discharging  this  burden.  So,  taking 
the  instruction  on  this  point  as  a  whole,  we  do  not  think  it  could 
be  inferred  the  jury  were  misled. 

2.  There  is  also  language  in  the  charge,  which,  standing  alone, 
would  bear  the  meaning  that  the  defendant  could  not  rely  on  the 
position  that  the  plaintiff's  injury  was  due  entirely  to  her  own 
negligence,  unless  it  proved  that  fact  by  the  preponderance  of  the 
evidence.  But  this  language  was  used  in  the  instructions  con- 
cerning contributory  negligence.  It  would  be  going  too  far  to 
infer  misapprehension  by  the  jury  on  this  point;  for  the  instruc- 
tion that  the  plaintiff  could  not  recover  without  proving  affirm- 
atively by  the  preponderance  of  the  evidence  her  injury  to  have 
been  due  to  the  negligence  of  the  defendant  certainly  negatived 
the  idea  that  she  could  recover  unless  the  defendant  assumed  and 
discharged  the  burden  of  proving  by  the  preponderance  of  the 
evidence  the  injury  to  have  been  due  entirely  to  her  negligence. 
The  burden  of  proving  the  defendant's  negligence  as  the  prox- 
imate cause  would  imply  to  any  reasonably  intelligent  mind  the 
burden  of  proving  the  absence  of  the  plaintiff's  negligence  as  the 
sole  proximate  cause.  The  charge,  therefore,  does  not  warrant 
a  reversal  on  the  authority  of  Kennedy  v.  So.  Ry.  Co.,  59  S.  C, 
53o,  38  S.  E.  169,  and  Michiner  v.  Telephone  Co.,  70  S.  C.  525, 
50  S.  E.  190.  If  inadvertences  like  those  relied  on  here  are 
deemed  by  council  to  be  material,  they  should  be  called  to  the  at- 
tention of  the  circuit  judge  at  the  close  of  the  charge.  If  they 
escape  the  attention  of  vigilant  and  learned  counsel,  this  court 
ought  not  to  infer  they  were  so  grasped  by  the  jury  as  to  lead 
them  into  error. 
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3.  The  defendant  submits  in  the  next  place  the  following  was 
a  charge  on  the  facts :  "Well,  now,  I  instructed  you  that  it  was 
bound  to  furnish  passengers  with  safe  and  proper  appliances 
and  facilities  for  riding  on  its  trains.  Now,  if  that  included  the 
assisting  of  passengers  from  the  train  by  the  railroad  company's 
handling  whatever  parcel  or  package  the  passenger  has,  if  a  rail- 
road company  of  ordinary  prudence  would  do  that,  then  in  this 
case  it  is  bound  to  do  that.  As  a  matter  of  course,  the  railroad 
company,  no  more  than  any  other  individual,  can  be  held  to  do  that 
which  is  impossible,  and  the  railroad  company  must  go  upon  ap- 
pearances as  the  facts,  and  circumstances  make  these  appearances, 
and  if  a  passenger  is  burdened  with  baggage  and  the  employee  of 
the  railroad  company  sees  that,  why,  the  railroad  company  is 
bound  to,  if  it  becomes  necessary  to  the  safe  alighting  of  the 
passenger  from  the  train,  for  the  railroad  company  to  assist  in 
handling  any  package  or  boxes.  Now,  it  is  the  duty  of  the  rail- 
road company  to  do  that.  It  is  not  the  duty  of  the  railroad  com- 
pany to  go  through  the  train,  and  see  each  passenger  to  know 
whether  he  wants  assistance,  or  to  ascertain  what  baggage  he 
might  happen  to  have  to  get  off  with.  But  if  it  is  apparent,  and 
would  be  apparent  to  a  person  of  reasonable  observation  that 
the  passenger  is  in  need  of  assistance,  then  the  railroad  is  bound 
to  furnish  assistance  just  the  same  as  it  is  bound  to  assist  a  person 
in  any  other  way  prevented  from  safely  alighting  without  assist- 
ance, if  the  person  is  sick  or  aged  or  infirm,  or  in  any  peculiar 
circumstances  which  are  apparent  to  the  railroad  company  or 
comes  to  thQ  knowledge  of  the  railroad  company,  which  renders 
a  greater  degree  of  care  necessary,  why  the  railroad  company  is 
bound  to  afford  that  additional  assistance,  and  exercise  that  addi- 
tional degree  of  care  if  such  appearances  are  obvious.  As  a  mat- 
ter of  course,  the  railroad  company  is  not  bound  to  exercise  that 
same  degree  of  care  in  the  case  of  an  ordinary  person  alighting 
from  its  train."  We  do  not  discern  in  this  language  anything 
more  than  a  fair  statement  of  the  law  as  to  the  duties  of  a  carrier 
to  passengers  on  its  train. 

The  courts  seemed  at  one  time  inclined  against  holding  a  car- 
rier bound  to  aid  in  the  alighting  even  of  a  passenger  manifestly 
disabled  from  sickness  or  infirmity ;  the  view  being  that  such  a 
passerger  in  undertaking  a  journey  should  provide  for  his  own 
assistance.  But  it  is  now  generally  held  that  the  carrier  is  bound 
to  render  reasonable  assistance  to  a  passenger  whose  inability  to 
take  care  of  himself  has  been  made  known  to  the  carrier.  Simms 
V,  Railway  Co..  27  S.  C,  268,  3  S.  E.  301 ;  Doolittle  r.  Railway 
Co.,  62  S.  C.  130,  40  S.  E.  133 ;  Madden  v.  Railway  Co.,  41  S.  C. 
440,  19  S  E.  951,  20  S.  E.  65. 

Xo  doubt  justice  requires  the  exercise  of  great  caution  on  the 
part  of  the  judges  in  stating  this  principle  of  law,  and  on  the  part 
of  the  juries  in  applying  it,  especially  when  negligence  is  charged 
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against  the  carrier  for  failing  to  assist  a  passenger  incumbered 
with  parcels.  As  a  general  rule,  it  is  not  the  duty  of  the  carrier 
to  provide  servants  to  carry  hand  parcels.  Considering  the  num- 
ber of  passengers  usually  on  a  car  and  the  unreasonable  burden  it 
would  be  on  the  railroad  to  employ  attendants  enough  to  assist 
all  of  them,  as  a  general  rule,  passengers  ought  not  to  incumber 
themselves  with  parcels  they  are  not  able  to  carry  with  safety. 
But  there  are  exceptions  to  these  rules  which  the  carrier  must 
recognize  when  brought  to  his  notice,  especially  where  assistance 
is  asked,  in  form  of  the  aged  or  mained  or  sick,  or  children,  or 
adult  persons  traveling  with  small  children  who  may  be  unable  to 
carry  the  parcels  usually  allowed  to  the  passenger  as  reasonably 
necessary.  The  charge  of  the  circuit  judge  did  not  impose  any 
greater  burden  on  the  carrier  than  the  duty  to  take  notice  of  such 
exceptions. 

4.  The  fourth  exception  relates  to  the  following  instruction : 
"Well,  now,  the  plaintiff  claims  not  only  damages  to  compensate 
her  for  loss  or  injury,  but  also  claims  punitive  damages.  She 
claims  the  railroad  was  wanton  and  willful  in  its  negligence,  and 
therefore  it  ought  to  be  punished  by  the  awarding  of  damages, 
besides  any  damages  which  may  be  awarded  for  her  actual  inju- 
ries or  loss.  That's  what  is  meant  by  punitive  or  vindictive  dam- 
ages, damages  to  punish  a  wrongdoer.  In  this  case  the  plaintiff 
claims  the  railroad  company  was  a  wrongdoer,  and  ought  to  be 
punished  because  it  injured  her  willfully  and  wantonly;  that  is, 
it  intentionally  injured  her,  and  that  it  injured  her  carelessly, 
didn't  care  whether  she  suffered  injury  or  not.  T4iat  is  what 
is  meant  by  willfulness.  If  you  find  that  the  railroad  company 
did  injure  plaintiff  and  was  either  willful  or  wanton,  and  willed 
to  do  her  injury,  an  intentional  injury,  that  makes  a  case  w^here 
the  railroad  company  ought  to  be  visited  w^^ith  such  punishment 
as  will  prevent  it  from  being  willful  or  careless,  or  wantonly  in- 
juring a  passenger  or  any  other  person  in  the  future."  The  de- 
fendant submits  this  charge  was  erroneous,  in  that  (1)  "there  is 
no  evidence  in  the  case  to  warrant  the  submission  to  the  jury  of 
the  question  of  punitive  damages" ;  (2)  by  this  charge  his  honor 
made  the  terms  "willful"  and  "careless"  synonymous,  and  in- 
structed the  jury  that  a  verdict  for  punitive  damages  could  be 
given  if  the  defendant  "either  willfully,  intentionally,  or  carelessly 
injured  the  plaintiff."  The  use  of  the  word  "carelessly"  in  stat- 
ing the  basis  of  punitive  damages  was  not  fortunate,  as  it  is  more 
nearly  synonymous  with  "negligently"  or  "inadvertently,"  than 
with  "willfully"  or  "wantonly."  But,  taking  all  that  was  said 
on  the  subject  together,  the  jury  could  not  have  failed  to  under- 
stand punitive  damages  could  be  recovered  only  for  willful  or 
wanton  misconduct. 

The  sworn  statement  of  the  plaintiff  that,  when  she  fell,  the  con- 
ductor made  no  effort  to  aid  her,  and  laughed  at  her,  is  some  evi- 
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dence  of  wanton  misconduct.  The  court  cannot  interfere  with  the 
right  of  the  jury  to  pass  on  the  credibility  of  the  testimony.  But, 
in  addition  to  this,  there  was  no  motion  for  nonsuit  as  to  punitive 
damages,  nor  request  to  charge  that  there  was  no  evidence  upon 
which  punitive  damages  could  be  recovered.  Jennings  v.  Edge- 
field mg.  Co.,  72  S.  C.  411,  52  S.  E.  113. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Atchison^  T.  &  S.  F.  Ry.  Co.  v.  Bourdett. 

(Supreme   Court  of  Kansas,  June  9,  1906.) 
[85  Pac.  Rep.   820.] 

Carriers — Refusal  to  Deliver  Freight.* — A  railway  company  re- 
ceived a  shipment  of  freight  with  the  freight  charges  paid  in  ad- 
vance. At  the  point  of  delivery  its  local  agent  demanded  payment 
by  the  consignor  of  additional  freight  charges  under  a  different 
classification,  and  also  payment  of  a  former  freight  bill,  which  he 
conceived  to  be  due  the  company  from  the  same  consignor  for  a 
previous  shipment  of  the  same  article,  and  refused  to  deliver  the 
shipment  unless  these  additional  sums  were  paid.  After  withholding 
possession  for  seven  days,  the  company  made  delivery  without  re- 
quiring payment  of  either  claim.  Held,  in  an  action  for  damages, 
that  the  demand  for  payment  of  charges  for  a  former  shipment  and 
refusal  to  deliver  unless  such  demand  was  complied  with  render  the 
wthholding  unlawful,  and  preclude  any  inquiry  into  the  merits  of  the 
other  demand,  and  the  company  is  liable  for  the  value  of  the  use  of 
the  shipment  for  the  time  it  was  unlawfully  withheld. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  County;  C.  L.  Swartz, 
Judge. 

Action  by  Douglas  Bourdett  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

Douglas  Bourdett  brought  this  action  against  the  railway 
company  to  recover  damages  on  account  of  the  willful  and  unlaw- 
ful withholding  of  a  freight  shipment.  He  was  employed  in  the 
business  of  drilling  wells  for  gas  and  oil,  and  operated  a  well- 
drilling  outfit  in  Cowley  county.     On  July  2,  1904,  the  drill  was 

♦See  extensive  note,  22  R.  R.  R.  247,  45  Am.  &  Eng.  R.  Cas.,  N. 
S..  247. 

27  R  R  R— 21 
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broken,  and  for  the  purpose  of  having  it  repaired  he  delivered  it 
to  the  railway  company  at  Winfield  for  shipment  to  Independence, 
consigned  to  Bovaird  &  Co.,  a  firm  doing  general  repair  work  at 
that  place,  and  prepaid  the  freight  charges  thereon.  Upon  the  ar- 
rival of  the  drill  at  Independence,  Bovaird  &  Co.,  having  been 
notified,  had  their  fires  and  men  ready  to  begin  work  at  once  upon 
the  repairs,  expecting  to  complete  the  same  within  five  hours  and 
reship  to  Bourdett.  They  demanded  the  drill  and  were  in  the 
act  of  unloading  it  from  their  side  track,  when  informed  by  the 
agent  of  the  railway  company  at  Independence  that  it  would  not 
be  delivered  until  an  additional  sum  was  paid,  amounting  to 
$38.20.  A  bill  was  presented  to  them  by  the  agent's  clerk  for 
this  amount,  made  up  of  two  separate  items,  and  one  of  $18.80  ad- 
ditional freight  charges,  and  one  of  $19.40  which  the  agent  claimed 
was  due  on  a  prior  shipment  of  the  same  drill.  As  soon  as  he 
was  notified  by  Bovaird  &  Co.  of  the  refusal  to  deliver  the  ship- 
ment. Bourdett  saw  the  railway  agent  at  Winfield  about  the  mat- 
ter, who  informed  him  that  the  agent  at  Independence  had  ex- 
ceeded his  authority,  and  that  he  would  wire  him  to  release  the 
shipment.  After  a  second  letter  from  Bovaird  &  Co.,  he  again 
called  upori  the  Winfield  agent  and  was  told  that  the  agent  at  In- 
dependence was  inclined  to  be  stubborn;  that  he  had  repeatedly 
wired  him,  but  could  get  no  answer.  The  railway  company  held 
the  shipment  from  the  morning  of  July  5th  to  the  afternoon  of 
July  11th,  and  then  the  agent  at  Independence  released  it  upon  a 
telegraphic  order  from  the  auditor  to  deliver  the  shipment  as  if 
it  had  been  loaded  in  a  box  car  and  without  demanding  the  extra 
charges.  It  was  repaired  on  the  12th  of  July  and  reshipped  to 
Winfield  on  the  same  flat  car  and  at  the  same  rate.  It  appeared 
that  the  railway  company  was  informed  of  the  purpose  of  the 
shipment  at  tlie  time  it  was  received  at  Winfield  and  during  the 
time  it  was  withheld  at  Independence. 

In  the  petition  it  was  alleged :  "That  the  defendant,  without 
any  legal  reason  or  excuse  therefor,  but  for  the  purpose  of  annoy- 
ing, delaying,  and  injuring  this  plaintiflF,  and  after  having  received 
in  advance  the  full  freight  charges  for  said  shipment,  and  after 
having  been  informed  and  well  knowing  that  said  shipment  was 
made  for  the  purpose  of  having  the  same  repaired,  and  that  any 
delay  upon  its  part  would  cause  the  plaintiff  annoyance  and  dam- 
ages, willfully  withheld  the  possession  thereof,  and  refused  and 
prevented  the  said  Bovaird  &  Co.,  the  possession  of  said  shipment 
for  the  period  of  eight  days.  That  the  said  Bovaird  &  Co.  were 
ready,  willing,  and  able  to  repair  said  shipment  and  reship  the 
same  to  plaintiff  within  five  hours  after  its  receipt.  That  by  said 
wrongful  and  unlawful  acts  of  the  defendant  this  plaintiff  was 
deprived  of  the  use  of  said  shipment,  and  that  its  use  was  worth 
the  sum  of  $20  per  day,  and  that  by  reason  thereof  this  plaintiflF 
has  been  damaged  in  the  sum  of  $160."    It  was  also  alleged  that 
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the  failure  to  deliver  the  drill  caused  defendant  in  error  to  lose 
the  well  upon  which  he  was  at  work  at  the  time  the  drill  broke. 
Upon  the  trial  the  jury  returned  a  verdict  in  favor  of  defendant 
in  error  for  $200,  and  found  in  answer  to  special  questions  that 
the  damages  to  the  well  amounted  to  $60,  and  the  value  of  the 
use  of  the  drill  for  the  time  it  was  withheld  was  $140.  Defendant 
in  error  remitted  the  amount  of  damages  allowed  for  the  loss  of 
the  well,  leaving  only  the  damages  for  loss  of  the  use  of  the  drill 
in  controversy. 

\Vm.  R,  Smith,  O.  J.  Wood,  and  Alfred  A,  Scott,  for  plaintiff 
in  error. 
0,  P,  Fuller,  for  defendant  in  error. 

Porter,  J.  (after  stating  the  facts).  Plaintiff  in  error  de- 
murred to  the  evidence,  which  was  overruled.  It  also  asked  for  a 
peremptory  instruction,  which  was  denied.  Error  is  assigned  upon 
these  rulings  of  the  court,  and  it  is  contended  that  defendant  in 
error  failed  to  make  a  prima  facie  case,  because  there  was  a  fail- 
ure of  proof  of  the  allegation  in  the  petition  that  the  company  will- 
fully and  without  any  legal  reason  or  excuse  withheld  the  ship- 
ment from  the  consignee  at  Independence.  It  is  urged  that  plain- 
tiff's evidence  shows  that  the  shipment  was  not  delivered  because 
of  refusal  to  pay  the  additional  freight  charges  demanded ;  that 
as  a  matter  of  law  it  devolved  upon  plaintiff  below  to  prove  that 
the  charges  were  exortionate,  illegal,  unreasonable,  or  in  excess 
of  the  regular  tariff  rate  charged  other  persons  for  like  shipments. 
The  railway  company  on  the  trial  sought  to  excuse  its  demand 
for  the  additional  freight  charges  on  the  ground  that,  as  the  stem 
of  the  drill  was  too  long  to  go  in  a  box  car  with  side  doors,  it 
was  shipped  on  a  flat  car,  and  thereby  became  subject  to  a  mini- 
mum charge  equal  to  the  charge  for  5,000  pounds  at  firstclass  rate 
under  the  Western  Classification,  which  made  the  charges  amount 
to  $23,  and  that  the  difference  between  this  and  the  $4.20  pre- 
paid was  the  $18.80  demanded  by  the  agent  at  Independence. 

Plaintiff  in  error  insists  that  it  is  the  law  that  the  shipper  must 
tender  the  freight  charges  before  he  is  entitled  to  possession ;  that 
if  he  believes  the  charges  extortionate  or  unreasonable  he  may 
pay  under  protest  and  sue  to  recover  the  excess,  or,  it  is  said, 
he  may  bring  his  action  in  replevin  to  recover  the  possession ;  and, 
because  defendant  in  error  pursued  neither  of  these  remedies, 
it  is  argfued  that  he  catnnot  maintain  an  action  for  damages  for 
withholding  the  possession.  If;  before  he  is  entitled  to  posses- 
sion, he  must  tender  the  freight  charges,  his  action  in  replevin 
H'ou/d  fail,  because  tender  had  not  been  made.  Again,  if  it  be 
tnie  that  he  can  maintain  an  action  in  replevin,  he  could,  in  the 
same  action,  recover  damages  for  the  unlawful  withholding;  and 
it  is  argued  by  defendant  in  error  that,  having  obtained  possession 
without  replevin,  he  should  be  allowed  to  maintain  an  action  for 
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damages  alone.  It  is  assumed  in  the  argument  of  plaintiff  in 
error  as  well  as  in  the  entire  brief  that,  as  a  matter  of  fact,  the 
drill  was  withheld  by  the  agent  at  Independence  for  refusal  to 
pay  $18.80  freight  charges.  The  evidence  of  defendant  in  error 
was  that  the  agent's  clerk  notified  Bovaird  &  Co.  that  the  drill 
would  not  be  delivered  until  $38.20  was  paid,  including  not  only 
the  extra  freight  which  the  company  claimed  as  due  under  the 
Western  Classification,  but  an  old  account  of  $19.40,  which  the 
agent  said  was  due  from  the  consignor  for  shipping  the  same  drill 
several  months  previously. 

The  jury  in  their  answers  to  special  questions  found  this  to  be 
the  fact.  It  will  not  be  necessary  in  our  view  of  the  case  to  con- 
sider the  questions  suggested  by  plaintiff  in  error  as  to  the  rel- 
ative rights  of  the  parties,  and  the  remedies  of  a  consignor  of 
freight  in  a  case  where  the  refusal  to  deliver  was  for  the  failure 
to  pay  freight  charges,  nor  to  inquire  what  effect  the  prepayment 
of  the  freight  charges  demanded  at  the  point  of  shipment  had 
upon  the  rights  of  the  consignor  to  immediate  delivery.  Under 
any  theory  which  might  be  taken  of  these  questions,  the  fact  re- 
mains that  the  agent  of  the  railway  company  at  Independence  in- 
cluded in  his  demand  and  insisted  upon  payment  of  a  claim  which 
did  not  arise  out  of  the  contract  for  shipment  and  which  had  no 
possible  connection  with  it.  With  as  much  propriety  he  might 
have  withheld  delivery  until  a  claim  of  the  passenger  department, 
which  he  conceived  to  be  due  the  company,  or  a  board  bill  of  his 
own  against  the  consignor,  was  paid.  In  view  of  the  arbitrary 
conduct  and  unreasonable  delay  of  the  railway  company,  every 
presumption  should  be  indulged  in  favor  of  the  judgment  in  this 
case. 

It  is  attacked  as  an  allowance  of  speculative  damages,  as  not 
supported  by  any  evidence  showing  actual  loss  of  the  use  of  the 
drill  for  seven  days,  and  because  it  is  said  the  wages  of  the  men 
employed  by  defendant  in  error  was  considered  by  the  jury  in 
determining  the  value  of  the  use.  There  was  some  evidence 
that  the  use  of  the  drill  to  defendant  in  error  was  worth  $20  per 
day,  and  that  the  delay  in  the  delivery  of  it  occasioned  the  loss 
of  at  least  seven  days'  use,  under  the  circumstances,  sufficient,  we 
think,  to  support  the  verdict.  It  is  immaterial,  therefore,  that 
the  jury  disregarded  the  evidence  in  their  special  finding  in  ref- 
erence to  the  usual  and  ordinary  freight  charges  for  similar  ship- 
ments, and  in  answer  to  the  question  whether  the  railway  company 
used  in  its  business  a  book  known  as  the  "Western  Classification." 
The  action  of  the  company  in  withholding  delivery  for  refusal 
to  pay  a  claim  wholly  disconnected  with  the  contract  of  carriage 
precludes  an  inquiry  into  the  merits  of  its  other  demand. 

We  have  examined  the  other  errors  suggested,  but  find  nothing 
requiring  a  reversal. 

The  judgment  therefore  will  be  affirmed.  All  the  Justices  con- 
curring. 
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TiLBURG  V,  Northern  Cent.  Ry.  Co. 

(Supreme    Court  of   Pennsylvania,   April   22,   1907.) 

[66   Atl.    Rep.    846.] 

Carriers — Expulsion  of  Passenger — Damages.* — A  carrier  is  liable 
for  expulsion  of  a  passenger  at  a  dangerous  time  or  place,  not  only 
for  the  injuries  directly  suffered,  but  also  for  subsequent  injuries 
proximately  due   thereto. 

Same— Questions  for  Jury. — In  an  action  to  recover  for  the  death  of 
a  passenger  expelled  from  a  train  at  a  flag  station  and  on  a  stormy 
night  for  failure  to  produce  his  ticket,  where  he  was  afterwards  found 
dead,  apparently  having  been  killed  by  a  locomotive,  whether  the 
servants  of  the  carrier  were  guilty  of  negligence  and  whether  de- 
ceased exercised  due  care  were  questions  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Lycoming  County. 

Action  by  IVIary  Tilburg  against  the  Northern  Central  Railway 
Company.  From  an  order  refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.    Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  and  Stewart,  JJ. 

Otto  G.  Kaupp  and  JVf'.  C.  Rhone,  for  appellant. 
Scth  T.  McCormick,  for  appellee. 

XIestrezat,  J.  This  is  an  action  of  trespass  to  recover  damages 
for  the  death  of  Robert  D.  Tilburg,  the  plaintiff's  husband.  In 
the  afternoon  of  January  3,  1905,  he  and  his  son  Edward  pur- 
chased tickets  at  Williamsport,  Lycoming  county,  over  the  defend- 
ant's road  for  Cogan  Valley  Station.  At  the  same  time  one 
Charles  Stamets  purchased  a  ticket  for  Haleeka,  a  flag  station 
about  one  mile  beyond  Cogan  Valley,  and  the  three 
parlies  entered  and  took  seats  together  in  a  coach  of  the 
same    train.     Soon  after  the  train    left    Williamsport    the    con- 

*For  the  authorities  in  this  series  on  the  subject  of  the  damages  re- 
coverable against  the  carrier  for  refusal  to  transport  a  passenger,  or 
delay  in  transporting  him,  or  for  his  wrongful  ejection,  see  foot- 
notes appended  to  Sappington  v.  Atlanta  &  W.  P.  R.  Co.  (Ga.),  22 
R.  R.  R.  846,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  846;  foot-notes  ap- 
pended to  Louisville  &  N.  R.  Co.  (Ky.),  21  R.  R.  R.  299,  44  Am.  & 
Enjf.  R.  Cas.,  N.  S.,  299. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  on  account  of  future  suffering,  in  actions  for  personal  in- 
juries, see  foot-notes  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Lindenan 
(C.  C.  A.),  20  R.  R.  R.  549,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  549;  foot- 
notes appended  to  Norfolk  Ry.  &  Light  Co.  v.  Spratly  (Va.),  20  R. 
R.  R.  260,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  260. 
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ductor  asked  Tilburg  for  his  ticket,  who,  after  searching  his 
pockets,  informed  the  conductor  that  he  had  a  ticket  for  Cogan 
Valley,  but  was  unable  to  find  it.  The  conductor  then  told  Til- 
burg to  look  for  his  ticket  and  he  would  return,  which  he  shortly 
did,  after  taking  up  the  tickets  of  the  other  passengers.  He  again 
asked  Tilburg  for  his  ticket,  and  was  again  informed  by  Tilburg 
that  he  had  a  ticket,  but  could  not  find  it.  The  conductor  then 
made  inquiry  of  Stamets,  who  was  present  when  Tilburg  pur- 
chased his  ticket,  and  was  informed  by  Stamets  that  Tilburg  had 
purchased  a  ticket  from  Williamsport  to  Cogan  Valley.  The  son, 
Edward  Tilburg,  also  gave  the  conductor  the  same  information. 
About  that  time  the  brakeman  announced  Cogan  Valley  station. 
Edward  Tilburg  arose  from  his  seat  to  leave  the  train  and  went 
to  the  door  of  the  coach  and  on  the  platform.  At  the  same  time 
his  father  got  up  from  his  seat,  but  the  conducor  stood  at  the 
entrance  to  the  seat  with  his  hand  on  Til  burg's  shoulder,  demand- 
ing the  ticket  or  the  fare,  and  would  not  permit  Tilburg  to  leave 
the  coach,  telling  him  that  he,  the  conductor,  must  have  the  ticket 
or  the  fare  before  they  came  to  the  next  stop,  "or  he  would  take 
care  of  him."  The  train  stopped  only  a  minute  at  Cogan  Valley. 
Edward  Tilburg  alighted,  but  his  father  was  still  on  the  train. 
The  conductor  continued  to  demand  the  ticket  or  payment  of  his 
fare  until  the  train  arrived  at  Haleeka,  where  it  stopped.  Here 
the  conductor  put  Tilburg  off  the  train.  Stamets,  who  was  pres- 
ent and  also  alighted  from  the  train,  says  that  the  conductor 
shoved  Tilburg  "down  off  the  step."  This  was  at  5  o'clock  in 
the  evening,  and  it  was  dark.  Edward  Tilburg  testified  that  "it 
was  storming  when  the  train  left  Williamsport,  and  that  in  the 
evening  it  was  snowing  and  blowing  terrible  cold,  very  cold,  the 
coldest  day  we  had  last  winter";  that  it  had  been  storming  since 
the  day  before;  and  that  there  were  four  inches  of  newly  fallen 
snow  on  the  ground.  Stamets  testified:  Q.  Standing  at  the  Hal- 
eeka flag  station,  at  the  point  where  Robert  Tilburg  was 
ejected,  at  the  time  that  you  say  that  he  was  ejected, 
what  could  you  see  of  the  surrounding  country  ?  A.  Couldn't 
see  anything.  Q.  Why?  A.  It  was  dark  and  stormy,  and  the  wind 
was  blowing  very  hard,  and  you  couldn't  see  anything."  Stamets 
says  there  was  no  house  or  place  of  shelter  at  the  station.  Til- 
burg was  a  stranger  in  that  community,  and  had  never  been  at 
the  station  before.  The  conductor  gave  him  no  information  as 
to  where  he  could  find  shelter  or  how  he  could  return  to  Cogan 
Valley.  After  he  had  been  ejected  from  the  coach,  Tilburg  asked 
Stamets  if  he  knew  how  he  could  get  back  to  Cogan  Valley  sta- 
tion, and  Stamets  told  him  "the  only  way  I  knew  was  to  go  back 
down  the  railroad,  because  I  didn't  know  any  more  about  it  than 
he  did."  The  evidence  does  not  disclose  that  there  was  any  sta- 
tion house  or  other  buildings  at  Haleeka  in  which  Tilburg  could 
secure  shelter  or  protection  from  the  storm,  or  in  which  he  could 
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remain  during  the  night.  Nor  did  it  appear  whether  there  were 
any  roads  in  that  vicinity,  or  that  there  was  any  other  practicable 
or  safe  way  than  the  railroad  by  which  Tilburg  could  have  re- 
turned to  Cogan  Valley.  After  Tilburg  had  been  ejected  from 
the  train,  he  started  to  return  to  Cogan  Valley  by  way  of  the  rail- 
road. He  was  not  again  seen  until  his  body  was  found  along  the 
railroad  track  the  next  morning  about  a  quarter  of  a  mile  from 
Haleeka  station.  The  ticket  he  had  purchased  at  Williamsport 
for  Cogan  Valley  was  in  his  pocket.  Fifteen  or  twenty  minutes 
after  Tilbugh's  ejection  from  the  train  a  freight  train  passed  to- 
wards Williamsport,  the  direction  in  which  Tilburg  was  walking. 
The  evidence  tended  to  show  that  he  was  killed  by  being  struck 
by  a  locomotive.  Upon  these  facts,  the  learned  trial  judge  granted 
a  nonsuit,  which  he  subsequently  refused  to  take  off. 

The  nonsuit  was  granted  solely  on  the  ground  that  the  plaintiff 
had  failed  to  show  affirmatively  that  the  deceased  could  not  have 
returned  to  Cogan  Valley  except  by  walking  on  the  railroad  track. 
The  learned  court,  in  its  opinion  refusing  to  take  off  the  nonsuit, 
held  "that  it  was  the  duty  of  the  plaintiff  to  affirmatively  show  the 
necessity  of  the  deceased  to  follow  the  railroad  track  towards  his 
place  of  destination,  and,  having  totally  failed  so  to  do,  we  granted 
the  compulsory  nonsuit  now  under  consideration."  We  cannot 
agree  with  the  learned  trial  judge  in  the  disposition  he  made  of 
this  case.  Having  purchased  the  ticket  and  having  taken  his  place 
in  the  coach  of  the  defendant's  train,  Tilburg  became  a  passenger, 
and  it  was  the  duty  of  the  defendant's  servants  to  treat  him  as 
such.  The  conductor  was  informed  by  Edward  Tilburg  and  Sta- 
mets  that  Tilburg  had  purchased  a  ticket  which  entitled  him  to  be 
carried  from  Williamsport  to  Cogan  Valley.  It  was  his  duty, 
when  requested,  to  deliver  his  ticket,  and,  after  being  given  a  rea- 
sonable time  to  find  it  and  failing  to  produce  the  ticket  or  pay 
his  fare,  the  conductor  could  have  expelled  him  from  the  train. 
This  could  have  been  done  at  Cogan  Valley  station,  Tilburg's 
destination,  which  the  train  at  the  time  was  approaching,  and 
at  which  it  subsequently  stopped.  Tilburg  desired  to  leave  the 
train  at  that  station,  but  was  prevented  by  the  conductor.  This 
action  on  the  part  of  the  conductor  was  a  clear  misapprehension 
of  his  duty  and  an  infringement  of  the  rights  of  Tilburg.  The  train 
stopped  at  the  station  but  a  moment,  hardly  giving  Tilburg  an  op- 
portunity to  alight  if  he  had  not  been  prevented  from  doing  so. 
The  train  moved  on,  and  the  next  station  is  a  flag  station.  Here 
the  conductor  exercised  his  authority,  and,  if  the  only  testimony 
submitted  is  believed,  forcibly  ejected  Tilburg  from  the  train 
at  a  time  and  place  and  under  circumstances  which  a  jury  would 
have  been  fully  justified  in  finding  endangered  the  life  of  the  pas- 
senger. If  the  case  had  been  submitted,  and  the  jury  had  so  found, 
it  would  clearly  have  been  negligence  on  the  part  of  the  carrier 
«>nipany.    2  Hutchinson  on  Carriers  (3d  Ed.)   §§  1082,  1084. 
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In  6  Cyc.  563,  it  is  said:  "The  servants  of  the  carrier  should 
not  expel  a  passenger  (or  even  a  trespasser)  at  a  time  or  place 
which  is  dangerous,  and  the  carrier  will  be  liable  in  such  a  case, 
not  only  for  injuries  directly  suffered  in  connection  with  such  ex- 
pulsion, but  also  for  subsequent  injuries  proximately  due  thereto, 
such  as  injury  from  other  trains  which  the  ejected  person  could 
not  reasonably  avoid,  the  probable  consequences  of  improper  ex- 
posure, and  the  like."  Under  the  facts  disclosed  by  the  evidence 
it  was,  therefore,  a  question  for  the  jury  to  determine  whether 
the  conductor  had  exercised  the  care  required  of  him  in  expelling 
the  passenger  from  the  train  at  Haleeka  flag  station.  2  Hutchin- 
son on  Carriers  (3d  Ed.)  §  1083.  As  said  by  Mr.  Justice  Gordon 
in  delivering  the  opinion  of  the  court  in  Arnold  v.  Pennsylvania 
Railroad  Co.,  115  Pa.  135,  8  Atl.  213,  2  Am.  St.  Rep.  542: 
"In  the  case  in  hand,  the  duty  of  the  conductor  in  expelling  the 
plaintiff  from  the  cars  at  the  time  and  place  selected  for  that  pur- 
pose was  certainly  one  that  was  not  strictly  defined.  It  may  be 
admitted  that  as  a  faithful  officer  he  was  obliged  to  eject  Ar- 
nold from  the  train ;  but  then  the  very  important  question  arises : 
Did  he,  as  the  company's  employee,  properly  discharge  this  obli- 
gation in  dismissing  the  plaintiff  from  the  car  between  the  tracks 
of  the  railroad,  on  a  very  dark  night,  at  a  way  station  that,  from 
the  want  of  light  in  or  about  it,  could  not  be  seen?  As  everything 
in  this  proposition  depends  upon  facts  and  circumstances,  its  so- 
lution  was    for   the   jury.*' 

In  the  case  at  bar,  while  it  is  true  the  expulsion  took  place,  at 
5  o'clock  in  the  afternoon,  it  was  a  January  evening,  and  the  un- 
contradicted evidence  shows  that  it  was  dark.  The  lights  were 
shining  at  Cogan  Valley  as  the  train  passed.  There  were  no 
lights  at  Haleeka  station.  A  fierce  storm  was  at  the  time,  and  had 
been  since  the  previous  day,  prevailing  in  that  community.  The 
weather  was  extraordinarily  cold,  and  the  country  was  covered 
with  snow  to  an  extent  which  rendered  it  difficult  to  see  any  paths 
or  roads  which  might  exist  at  that  place  or  might  lead  in  the 
direction  of  Cogan  Valley  station.  Under  these  circumstances, 
the  duty  of  the  conductor  towards  a  passenger,  or  even  a  tres- 
passer upon  his  train,  certainly  could  not  be  determined  as  a 
matter  of  law  by  the  court,  so  as  to  justify  the  conductor's  action 
in  expelling  Tilburg  from  the  train.  If  it  had  clearly  appeared 
by  the  evidence  of  the  plaintiff,  and  there  is  no  other  evidence  in 
this  case,  that  the  passenger  had  been  ejected  in  daylight  and  under 
circumstances  which  gave  him  an  opportunity  to  protect  himself 
from  danger  in  returning  to  Cogan  Valley,  we  would  have  another 
and  an  entirely  different  question  before  us.  The  plaintiff  has 
shown  the  place  where  her  husband  was  ejected,  and  the  conditions 
under  which  he  was  ejected,  and  the  facts  as  disclosed  by  her  testi- 
mony are  clearly  sufficient  to  go  to  the  jury  on  the  question  of  the 
negligence  of  the  defendant's  servants  in  expelling  the  deceased 
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from  the  train.  If,  as  contended  by  the  defendant  company,  the  de- 
ceased was  expelled  from  the  train  at  a  safe  place  and  under  con- 
ditions which  did  not  make  the  expulsion  unsafe,  those  facts  must 
be  made  to  appear  by  testimony.  It  was  not  the  province  of  the 
court  to  surmise  whether  there  were  roads  leading  from  or  to 
Haleeka  station,  or  whether  there  were  highways  leading  from 
that  station  to  Cogan  Valley,  or  whether  there  was  a  station  house 
at  Haleeka,  or  whether  there  was  a  clubhouse  or  other  houses  in 
that  vicinity.  These  were  matters  which  were  not  shown  by  the 
testimony,  and  which,  therefore,  did  not  justify  the  court  in 
withdrawing  the  case   from  the  /jury. 

After  Tilburg  had  been  expelled  from  the  train,  he  was  re- 
quired to  use  reasonable  and  ordinary  prudence  in  seeking  shelter 
and  in  attempting  to  return  to  Cogan  Valley.  Under  the  circum- 
stances, it  was  not  negligence  per  se  for  him  to  walk  on  the  rail- 
road in  going  from  Haleeka  to  Cogan  Valley.  As  said  in  Ham 
V.  Delaware  &  Hudson  Canal  Co.,  155  Pa.  548,  26  Atl.  757,  20 
L.  R.  A.  682,  the  cases  cited  by  appellee  which  hold  that  a  man 
who  steps  his  foot  on  a  railroad  track,  except  at  a  public  crossing, 
does  so  at  his  peril,  have  no  application  to  the  facts  presented 
here.  If,  as  alleged  by  the  plaintiff,  her  husband  was  put  off  the 
train  at  Haleeka  station  at  a  time  and  under  circumstances  which 
imperiled  his  life,  he  was  not  guilty  of  negligence  if,  in  escaping 
from  the  position  in  which  he  had  been  placed,  he  acted  as  a  rea- 
sonably prudent  man  in  walking  on  the  defendant  company's 
tracks.  As  pertinent  and  applicable  to  the  facts  of  this  branch  of 
the  case,  we  may  here  quote  the  language  of  the  present  Chief 
Justice  in  Ham  v.  Delaware  &  Hudson  Canal  Co.,  155  Pa.  548, 
553.  26  Atl.  757,  758,  20  L.  R.  A.  682:  "The  substantial  con- 
troversy in  this  case  is  upon  the  standard  of  conduct  required 
of  a  man  who,  like  Ham,  is  wrongfully  put  on  a  railroad  track, 
as  to  the  time  and  manner  of  getting  off.  The  learned  judge  be- 
low told  the  jury  concisely,  in  affirming  the  plaint  iff  *s  thirteenth 
point,  that  *all  the  car«  that  was  required  of  Ham,  after  being  put 
off  the  car,  was  simply  the  ordinary  care  and  diligence  of  a  rea- 
sonably prudent  man  under  the  circumstances,'  and  again,  in  af- 
firming the  defendant's  twenty-second  point,  that  'when  Ham  was 
placed  upon  the  track  it  was  his  duty  to  leave  the  same  at  the 
earliest  practical  [practicable]  moment,  and  if  he  did  not  do  so, 
he  was  guilty  of  contributorv  negligertce.  *  *  *  '  That  this  was 
the  proper  rule  for  the  guidance  of  the  jury  does  not  admit  of 
question.  Ham,  as  already  noted,  was  put  in  a  place  of  danger 
without  fault  of  his  own.  He  was  bound  to  use  care,  diligence, 
and  judgment  to  get  out  at  the  first  opportunity ;  but,  using  these, 
he  was  not  chargeable  with  responsibility  for  the  result,  and  the 
standard  of  the  care,  diligence,  and  judgment  he  was  bound  to 
use  was  the  common  standard  of  the  ordinary  prudent  and  care- 
ful man."    What  avenue  or  avenues  of  escape  were  presented  to 
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Tilburg  that  night,  and  whether  he  exercised  prudence  and  care 
in  selecting  the  railroad  as  the  way  for  reaching  his  destination 
after  his  ejection  from  the  train,  were  questions  for  the  jury. 
He  was  a  stranger  there,  and  the  darkness  prevented  him  from 
seeing  the  real  conditions  as  they  existed.  Snow  covered  the 
earth  and  hid  from  his  view  what  lay  beneath.  Would  a  reason- 
ably prudent  man,  under  the  circumstances,  have  started  out  into 
the  darkness  and  the  storm  to  hunt  roads  or  paths  unknown  to 
him,  and  which  might  have  existed,  and  thus  subject  himself  to 
the  dangers  of  the  holes  and  pitfalls  which  might  have  been  open 
to  receive  him?  Or  would  he  have  taken  the  direct  route,  which 
lay  along  the  defendant's  tracks,  to  travel  the  mile  required  to 
reach  his  destination? 

Again  we  may  be  permitted  to  quote  as  pertinent  in  this  con- 
nection what  was  said  in  the  Ham  Case  (page  555  of  155  Pa., 
page  759  of  26  Atl.  [20  L.  R.  A.  682] )  :  "Whether  a  safe  road 
was  there,  or  not,  was  only  a  part  of  the  question.  There  still 
remained  whether  Ham  with  ordinary  diligence  and  prudence 
could  have  seen  it,  and,  seeing,  ought  to  have  taken  it.  A  man 
familiar  with  the  locality  may  take  an  uninviting  path,  knowing 
it  will  lead  him  aright,  while  a  careful  man,  not  knowing  how  it 
may  turn  out,  nor  even  whither  it  may  lead,  may  well  be  exon- 
erated from  negligence  in  not  making  the  experiment,  though  it 
would  in  fact  have  been  the  best  thing  to  do.  The  elements  of 
prudent  conduct  on  the  part  of  Ham  were  too  many  and  too  varied 
to  be  determined  except  by  the  jury,  and  the  rule  laid  down  for 
the  jury's  guidance  was  in  accordance  with  the  settled  law.*' 
Malone  v.  Pittsburg  &  Lake  Erie  Railroad  Co.,  152  Pa.  390,  25 
Atl.  638,  was  an  action  for  personal  injuries  by  a  woman  who  was 
wrongfully  ejected  from  a  train  upon  which  she  was  a  passenger 
at  a  regular  stopping  place,  where  there  was  no  station  house,  but 
only  a  box  car  used  temporarily  as  a  station.  A  storm  was  pre- 
vailing at  the  time  she  was  ejected.  She  started  to  walk  back  to  the 
station  from  which  she  had  started,  and  on  the  way  was  over- 
taken by  a  storm  which  injured  her  health.  In  affirming  a  judg- 
ment for  the  plaintiff,  the  present  Chief  Justice  says  (page  393  of 
152  Pa.,  page  638  of  25  Atl.)  :  "We  start  with  the  fact  estab- 
lished by  the  verdict  that  plaintiff  was  wrongfully  put  off  the 
train,  at  a  regular  station  to  be  sure,  but  one  where  she  was  a 
stranger,  and  where  there  was  at  the  time  no  regular  station  house. 
She  was  in  no  fault  herself,  and,  being  thus  put  in  a  position  of 
embarrassment  and  difficulty,  she  was  not  bound  to  use  the  best 
judgment,  but  only  to  good  faith  and  reasonable  prudence.  Penna. 
R.  R.  Co.  V.  Werner,  89  Pa.  59."  Whether  the  servants  of  the 
carrier  company  were  guilty  of  negligence  in  carrying  Tilburg 
beyond  Cogan  Valley  station,  or  in  putting  him  off  at  Haleeka 
station,  which  in  either  case  proximately  resulted  in  his  death,  and 
whether   he   exercised   the  care  required   of  him  after  he  had 
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alighted  at  Haleeka  station,  are  questions  which  should,  under 
proper  instructions,  have  been  submitted  to  the  jury.  The  non- 
suit was  improperly  granted,  and  the  judgment  must  be  reversed. 
The  assignments  of  error  are  sustained,  the  judgment  is  re- 
versed, and  a  procedendo  is  awarded. 


Louisville  &  N.  R.  Co.  v,  Gaddie. 

(Court  of  Appeals  of  Kentucky,  June  6,  1907.) 

[102  S.  W.  Rep.  817.] 

Carriers — Failure  to  Discharge  Passenger  at  Station — Duty  of  Car- 
rier— ^Evidence. — In  an  action  against  a  railroad  for  failure  to  dis- 
charge plaintiff  at  her  destination,  evidence  that  defendant's  con- 
ductor did  not  know  of  any  other  train  following  him  was  inadmissi- 
ble as  a  basis  for  an  argument  that  the  conductor  should  have  tun 
his  train  back  to  plaintiffs  station  and  let  her  off  there. 

Same — ^Damages.* — In  an  action  against  a  railroad  for  a  failure  to 
discharge  plaintiff,  a  passenger,  at  her  destination,  her  recovery 
should  have  been  limited  to  such  loss  of  time,  illness  and  inconveni- 
ence suffered  as  was  the  natural  and  reasonable  result  of  being  car- 
ried by  her  station. 

Appeal  from  Circuit  Court,  Nelson  County. 
"Not  to  be  officially  reported." 

Action  by  Sarah  E.  Gaddie  against  the  Louisville  &  Nashville 
Railroad  CSompany.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

John  S,  Kelly  and  Benjamin  D.  Warfield,  for  appellant. 
/.  Smith  Barlow  and  John  A.  Fulton,  for  appellee. 

0*Rear,  C.  J.  Mrs.  Sarah  E.  Gaddie,  appellee,  was  a  pas- 
senger on  one  of  appellant's  passenger  trains.  By  mistake  the 
conductor  failed  to  announce  the  station  at  which  she  was  to  get 
off,  and  carried  her  by  it.  Discovering  the  error,  he  notified  her, 
and  told  her  he  would  put  her  off  at  the  next  station,  about  three 
miles  from  her  destination;  but  that  on  the  returning  passenger 
train,  due  in  two  or  three  hours,  she  would  be  carried  back  to 
her  station.  She  refused  to  get  off  the  train ;  but,  being  urged  by 
the  conductor,  did  grumblingly  alight.  The  weather  was  warm 
and  the  time  was  about  the  middle  of  the  day.  She  was  placed 
in  charge  of  the  station  agent.    He,  learning  where  she  wanted  to- 

♦Sec  preceding  case,  and  foot-note. 
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go,  telephoned  to  her  daughter,  who  sent  a  buggy  for  her,  and 
took  her  to  her  destination.  The  difference  in  distance  was  about 
two  miles,  as  she  would  have  been  compelled  to  travel  some  part 
of  the  journey  in  a  huggy,  even  if  she  had  been  put  off  at  the 
right  station.  She  was  accompanied  by  her  little  girl,  about  nine 
years  old.  She  complained  that  the  child  was  ejected  from  the 
train  by  force.  But  we  fail  to  see  any  evidence  of  that  fact. 
What  occurred  was  the  conductor  took  the  child  by  the  arm  and 
helped  her  off  the  car.  Appellee  says  the  conductor's  manner  was 
rough  toward  her.  But  she  details  the  facts,  and  we  do  not 
find  any  evidence  of  mistreatment  or  incivility.  Appellee  claims 
she  was  made  sick  and  nervous  by  being  put  off  at  a  strange 
place.  She  was  already  sick,  and  seems  to  be  of  a  very  nervous 
tenjperament.  But  there  is  nothing  to  warrant  the  assessment 
of  punitive  damages  such  as  was  permitted  by  the  instructions  in 
this  case,  and  evidently  considered  by  the  jury. 

Appellee  proved  that  the  conductor  did  not  know  of  any  other 
train  following  his,  and  ought,  therefore,  to  have  run  his  train 
back  to  the  station  and  let  appellee  off  there.  We  do  not  think 
this  evidence  or  any  argument  based  upon  it  proper  in  this  case. 
For  aught  the  conductor  knew,  there  may  have  been  another  train 
following  his.  He  could  not  know,  and  ought  not  to  hazard  guess- 
ing about  such  an  important  matter.  Besides,  trackmen  and  hand 
cars  might  have  followed  his  train  out,  relying  on  its  proceeding 
on  its  schedule  time.  And  it  would  have  been  grossly  negligent 
in  either  event  for  the  conductor  to  have  run  his  train  back  that 
distance  without  orders. 

We  think  the  only  question  in  this  case  is  to  what  extent  ap- 
pellee was  entitled  to  recover  for  her  loss  of  time  and  incon- 
venience suffered  by  her  and  any  aggravation  of  her  illness  caused 
by  reason  of  having  been  carried  by  her  station  and  put  off  at 
the  wrong  one.  Her  recovery  should  be  limited  to  such  loss  of 
time,  illness,  and  inconvenience  suffered  as  was  the  natural  and 
reasonable  result  of  being  carried  by  her  station. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  under 
proceedings  not  inconsistent  herewith. 
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(Supreme   Court  of  Missouri,   Division  No.  2,  June  11,  1907.) 

[103  S.  W.  Rep.  54.] 
Carriers — Street  Railroad — Passengers — Care  Required.'*' — A  street 


car  company  as  a  carrier  of  passengers-  is  bound  to  exercise  the 
highest  care  and  skill  for  the  safety  of  passengers  that  a  prudent 
man  would  exercise  in  a  like  business  and  under  like  circumstances. 

Same — Injury  to  Passenger — Res  Ipsa  Loquitur .f — Where  a  street 
car  passenger  was  injured  by  the  derailment  of  a  car  caused  by  a 
brick  on  the  track,  plaintiff  estajblished  a  prima  facie  case  by  proof 
of  her  relation  as  a  passenger,  and  that  she  was  injured  by  the  de- 
railment of  the  car. 

Same — Malicious  Acts  of  Third  Person — Negligence  of  Defendant's 
Servants4 — Where  plaintiff,  a  street  car  passenger,  was  injured  by 
the  derailment  of  a  car  caused  by  a  brick  maliciously  placed  on  the 
track  by  a  boy,  and,  though  the  motorman  could  have  seen  the 
brick  in  time  to  have  stopped  the  car  before  striking  it  or  at  least 
reduced  the  speed  so  as  to  have  prevented  the  derailment,  he  did 
neither,  the  malicious  act  of  the  boy  was  no  answer  to  the  street 
car  company's  liability  for  plaintiff's  injuries. 

Same — Instructions. — In  an  action  for  injuries  to  a  street  car  pas- 
senger, an  instruction  that  if,  before  plaintiff  reached  her  destina- 
tion, the  car  left  the  track  and  struck  a  post,  causing  plaintiff  to  be 
thrown  from  her  seat  and  sustain  the  injuries  complained  of,  she  was 
entitled  to  recover,  unless  defendant  showed  by  a  greater  weight  of 
evidence  that  it  could  not  have  prevented  such  derailment  by  the 
exercise  of  the  highest  degree  of  care  employed  by  a  very  careful 
railroad  under  the  same  or  similar  circumstances  in  maintaining  its 
tracks  in  the  same  condition,  and  in  the  management  and  control  of 
cars,  etc.,  w^as  proper. 

Trial — Instructions — Conformity  to  Issues. — Where,  in  an  action 
for  injuries  to  a  street  car  passenger  by  derailment,  the  charge  given 
fully  covered  all  the  issues  in  the  case  and  a  vigilant  watch  ordi- 
nance in  no  manner  affected  it,  the  court  did  not  err  in  refusing  to 
charge  that,  while  it  was  the  duty  of  defendant's  motorman  to  exer- 
cise that  degree  of  care  that  a  very  careful  motorman  would  be 
expected  to  use  to  avoid  injury  to  plaintiff,  it  was  also  his  duty  to 
keep   a  vigilant   watch   for   persons    on   or   approaching    the    tracks. 


*See  foot-notes  appended  to  Verrone  v.  Rhode  Island  Sub.  Ry.  Co. 
(R.  I.),  21  R.  R.  R.  685,  4a  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  foot-notes 
appended  to  Whilt  v.  Public  Service  Corp.  (N.  J.),  21  R.  R.  R.  423, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  423. 

tSee  foot-notes  appended  to  Spurlock  v.  Shreveport  Traction  Co. 
(La.),  22  R.  R.  R.  854,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  854.     . 

tSee  note,  2  R.  R.  R.  782,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  782. 
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especially  children,  and  that  if  children  immediately  before  the  acci- 
dent were  running  or  playing  about  the  track  so  as  to  be  in  danger, 
and  defendant's  motorman,  seeing  the  children,  was  putting  his  car 
under  control  and  sounding  his  gong  in  order  to  warn  them,  and 
while  so  engaged  he  failed  to  see  the  brick  on  the  track  which  caused 
the  derailment,  etc.,  it  was  not  a  part  of  his  duty  to  anticipate  that  a 
boy  would  run  suddenly  from  the  sidewalk  and  place  a  brick  on  the 
track. 

Carriers — ^Injury  to  Passenger — Question  for  Jury. — Where  a  street 
car  passenger  was  injured  by  the  derailment  of  the  car  caused  by  a 
brick  placed  on  the  track  by  a  boy  some  forty  or  fifty  feet  in  front 
of  the  car,  whether  the  motorman  by  the  exercise  of  reasonable  dili- 
gence could  have  seen  the  brick  placed  on  the  track,  or  could  have 
seen  it  after  it  had  been  placed  there' for  a  sufficient  length  of  time  to 
have  permitted  him,  with  the  means  and  appliances  at  his  command, 
to  stop  the  car,  was  for  the  jury. 

Damages — Personal  Injuries — Evidence. — Plaintiff,  a  married  wo- 
man, 35  years  of  age  and  enceinte,  was  thrown  from  her  seat  in  a 
street  car  by  the  derailment  thereof  against  the  seats  and  timbers  of 
the  car,  striking  on  her  abdomen  and  right  chest.  She  was  rendered 
unconscious  for  a  few  minutes,  when  she  immediately  went  home 
and  sent  for  a  doctor.  She  suffered  a  miscarriage  of  a  three  months' 
foetus  on  the  succeeding  evening,  and  was  confined  to  her  bed  for  six 
weeks.  Her  health  was  poor  after  she  was  able  to  get  up,  and  her 
physician  testified  that  she  could  never  be  entirely  well  without  an 
operation,  which  would  be  necessarily  dangerous,  that  he  had  con- 
tinued to  treat  her  up  to  the  time  of  the  trial,  and  that  her  trouble 
would  require  continued  treatment.  Two  other  experts,  who  had 
examined  plaintiff  under  order  of  court,  testified  that  she  did  not  have 
a  retroverted  womb.  Held,  that  a  verdict  allowing  her  $7,500  allowed 
to  stand  by  the  trial  court  was  not  so  excessive  as  to  indicate  pas- 
sion and  prejudice. 

Appeal  from  St.  Louis  Circuit  Court;  Warwick  Hough,  Judge. 

Action  by  Elizabeth  O'Gara  against  the  St.  Louis  Transit 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Boyle  &  Priest,  Edzcard  T.  Miller,  T.  £.  Francis,  and  F.*  5. 
IVhitelazi',  for  appellant. 

A.  R.  Taylor,  for  respondent. 

Gaxtt,  J.  This  is  an  action  by  the  plaintiff,  Mrs.  O'Gara.  a 
married  woman  of  the  age  of  35  years,  lo  recover  damages  for 
personal  injuries  sustained  by  her  while*  a  passenger  on  one  of 
defendant's  street  cars  south-bound  on  Fourteenth  street,  at  the 
intersection  of  Fourteenth  and  Mallinekrodt  streets,  in  the  city  of 
St.  Louis,  on  the  twenty-third  day  of  September,  1903,  by  the 
derailment  of  the  car  and  the  collision  of  that  car  with  a  telegraph 
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pole  at  or  near  the  southwest  corner  of  Fourteenth  and  Mallinck- 
rodt  slreets.  The  action  was  originally  brought  against  both  the 
transit  company  and  the  United  Railways  Company  of  St.  Louis, 
and  on  the  trial  of  the  case  the  United  Railways  Com- 
pany obtained  a  dismissal  under  the  ruling  of  the  circuit  court, 
and  the  cause  proceeded  to  verdict  and  judgment  against  the  tran- 
sit company  alone. 

The  petition,  in  substance,  alleges  that  the  defendant  at  all  the 
times  stated  was  a  corporation  by  the  virtue  of  the  laws  of  Mis- 
souri, and  owned,  used,  and  operated  the  railway  and  car  men- 
tioned   for     the    purpose    of    carrying    passengers     for     hire 
from    one    point    to    another     in     the    city    of      St.     Louis; 
that     on     the     twenty-third     day     of  September,     1903,     the 
defendant    by     its    servants    in    charge    of    this    south-bound 
car    on    Florissant    avenue,    in    the    city    of    St.    Louis,    re- 
ceived the  plaintiff  as  a  passenger  thereon,  and,  for  a  valuable  con- 
sideration by  the  plaintiff  paid  to  the  defendant,  defendants  un- 
dertook and  agreed  with  the  plaintiff  to  carry  her  safely  to  her 
point  of  destination  on  defendant's  line,  to  wit,  Eighth  and  Olive 
streets,  but  that  defendant,  unmindful  of  its  duty  in  the  premises, 
did  by  its  servants  in  charge  of  said  car  so  negligently  and  care- 
lessly manage  and  control  the  same  and  by  its  servants  in  charge 
of  maintaining  its  tracks  and  cars  in  repair  did  so  negligently 
manage  said  track  and  cars  and  machinery  and  appliances  that 
said  ear  left  said  track  at  a  point  near  Fourteenth  and  Mallinck- 
rodt  streets,  and  became  derailed  and  ran  across  the  street  and 
collided  with  a  telegraph  pole,  and  thereby  plaintiff  was  thrown 
down,  striking  the  seats  and  timbers  of  said  car,  and  was  greatly 
and  permanently  injured  upon  her  body,  abdomen,  back,  and  spine 
and  chest,  and  sustaining  permanent  internal  injuries,  and  her 
ner\'ous  system  was  permanently  injured,  and  she,  being  pregnant, 
was,  by  said  injuries,  caused  to  suffer  a  miscarriage  of  a  child 
about  three  months  advanced  towards  birth,  and  plaintiff  was 
oihcTwise  injured  and  bruised  upon  her  body  and  head ;  that  by 
her  injuries  so  sustained  the  plaintiff  has  suffered  and  will  suffer 
great  pain  of  body  and  mind,  and  her  health  and  strength  has  been 
permanently  destroyed,  and  her  capacity  to  labor  and  earn  money 
has  been  permanently  impaired,  to  her  damage  in  the  sum  of 
$15,000,  for  which  she  prays  judgment.    The  answer  of  the  de- 
fendant was  a  general  denial.    The  trial  of  the  cause  resulted  in 
a  verdict  for  the  plaintiff  in  the  sum  of  $7,500. 

There  is  practically  no.  conflict  in  the  testimony.  The  evidehce 
without  dispute  showed  that  the  defendant  was  operating  the  car 
and  railway  in  question  on  the  twenty-third  day  of  September, 
1903,  and  that  plaintiff  on  that  day  was  received  by  the  defendant's 
servants  as  a  passenger  on  one  of  defendant's  cars  south-bound 
College  and  Florissant  avenues ;  that  she  paid  her  fare  as  such 
passenger;  that  while  she  was  such  passenger  on  said  car,  at  or 
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near  the  north  crossing  of  Fourteenth  and  Mallinckrodt  streets, 
the  car  left  the  track  and  ran  south  across  ^lallinckrodt  street 
and  colhded  with  a  telegraph  pole  near  the  southwest  corner  of 
the  two  streets,  and  that  thereby  plaintiff  was  injured.  The  na- 
ture and  extent  of  plaintiff's  injuries  will  be  considered  in  the 
course  of 'the  opinion  in  the  discussion  of  the  contention  by  de- 
fendant that*  the  damages  awarded  her  by  the  jury  were  excess- 
ive. 

As  to  the  cause  of  the  derailment,  the  plaintiff  testified  that 
she  did  not  know  what  was  the  cause.  She  did  not  examine  the 
track.  She  heard  that  tliere  was  a  stone  on  it,  but  she  did  not 
see  it  herself,  as  there  was  quite  a  crowd  standing  around  there. 
There  were  a  number  of  people  standing  around  when  she  recov- 
ered her  consciousness,  and  they  said  a  brick  was  the  cause  of  the 
derailment.  On  cross-examination  she  stated  there  was  a  school- 
house  right  near  where  this  accident  occurred. 

Warner  Cliff,  a  police  officer,  testified  that  he  was  on  the  car 
at  the  time  of  the  accident,  and  made  an  examination  to  ascertain 
the  reason  for  the  car  leaving  the  track,  and  he  saw  a  brick  there 
just  where  the  trucks  left  the  track.  The  broken  piece  of  the 
brick  was  still  there  on  the  track  immediately  after  the  derail- 
ment. The  testimony  showed  that  the  accident  occurred  before 
noon  of  the  day;  that  it  was  broad  daylight  at  the  time  it  hap- 
pened, a  bright  pleasant  day.  Thomas  Gadden,  a  passenger,  at 
the  time  plaintiff  was  hurt  testified  that  he  saw  the  motorman 
trying  to  stop  the  car  after  it  left  the  track  until  it  got  within  four 
or  fi\(t  feet  of  the  telegraph  pole.  He  judged  that  the  ear  ran 
about  30  feet  before  it  struck  the  pole  after  leaving  the  track. 
He  heard  the  bell  ringing  just  before  the  car  left  the  track. 
After  the  accident  he  saw  a  red  brick  on  the  track,  the  brick  was 
right  on  the  rail,  and  at  a  point  where  the  wheel  left  the  track 
part  of  the  brick  was  crushed  and  lying  on  the  rail.  The  track 
at  the  point  where  the  car  left  it  was  straight.  There  was  no 
curve,  and  no  other  railroad  crossing  there.  Asked  how  far  he 
could  see  an  ordinary  sized  brick  on  the  track  in  front  of  the 
car,  he  answered  he  could  see  it  half  a  block,  that  his  eyesight  was 
ordinarily  good. 

On  the  part  of  the  defendant,  Mr.  Edward  J.  Mash  testified  that 
he  was  a  pessenger  on  the  car  in  question,  having  boarded  it  at 
John  and  Florissant  avenues ;  that  he  was  sitting  in  the  front  seat 
of  the  car,  and  saw  a  small  boy  run  from  the  west  side  of  Four- 
teenth street  to  the  track  and  lay  a  vitrified  paving  brick  on  the 
track,  and  then  run  away ;  that  there  was  a  school  right  near  the 
track,  artd  a  number  of  children  were  playing  on  the 
track  and  on  both  sides  of  it,  and  the  car  was  running  at  a  moder- 
ate rate  of  speed,  and  was  only  40  or  50  feet  from  the  point  on 
the  track  where  the  brick  was  laid  when  it  was  placed  there. 
When  the  car  struck  the  brick  and  left  the  track,  the  motormaH 
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^^inediately  wrapped  his  brake  and  tried  to  stop  the  car,  which 
^as  going  downgrade.    The  brick  was  eight  inches  long,  two  in- 
^"fs  thick,  and  four  inches  wide,  and  hard  as  iron.    Malcomn  R. 
^osson,  the  motorman  in  charge  of  the  car,  stated  that  the  car 
»'5s  running  about  five  miles  an  hour.    He  did  not  see  the  brick 
p/aced  on  the  track,  but  saw  it  on  the  track  in  a  crushed  condi- 
tion after  the  derailment.    The  car  and  the  track  and  the  car  ma- 
chinery were  in  good  condition.     He  testified  that  there  was  a 
school  near  the  place  of  the  accident,  and  a  number  of  children 
were  playing  around  the  track  or  both  sides.     He  was  ringing 
his  gong  and  looking  out  for  the  children,  and  did  not  see  the  boy 
run  out  and  place  the  brick  which  derailed  the  car  on  the  track. 
He  was  on  the  platform  of  the  car,  trying  to  stop  it,  when  the 
car  struck  the  telegraph  pole.     He  wrapped  the  brake  and  re- 
versed his  car,  but  the  trolley  came  off  when  the  car  left  the  track, 
and  so  the  reverse  was  of  no  effect.     Kromer,  the  conductor, 
saw  the  crushed  brick  on  the  track  after  the  accident,  and  saw  the 
children  prior  thereto  playing  around  the  track,  and  heard  the 
motorman  ring  the  gong.    John  Wallace,  defendant's  track  fore- 
man, testified  that  the  track  was  in  good  condition  at  the  time  of 
the  accident,  and  no  car  had  been  derailed  there  since.     Jacob 
Gell,  a  car  inspector  and  repairer  for  the  defendant,  examined 
the  car  before  and  after  the  accident,  and  found  it  in  good  condi- 
tion in  all  respects,  except  that  after  the  accident  the  dashboard 
was  damaged  bv  coming  in  contact  with  the  telegraph  pole.    Of- 
ficer Cliff,  recalled  on  part  of  the  plaintiff,  testified  that  he  heard 
the  motorman  say  he  saw  the  boy  put  the  brick  on  the  track. 

1.  Did  the  circuit  court  err  in  refusing  to  sustain  the  defend- 
ant's demurrer  to  the  plaintiff's  evidence,  either  at  the  close  of 
the  plaintiff's  case  or  at  the  close  of  all  of  the  evidence?  This 
question  must  be  answered  in  the  light  of  the  law  governing  de- 
fendant's liability  as  a  carrier  of  passengers.  It  is  the  settled  law 
of  this  state  that  s'treet  car  companies  as  carrier  of  passengers  are 
held  to  the  same  degree  of  care  and  vilgiance  in  preventing  inju- 
ries to  their  passengers  as  is  required  of  other  railroads  carrying 
passengers  for  hire;  that  is  to  say,  the  highest  care 
and  skill  which  prudent  men  would  use  and  exercise 
in  a  like  business  and  under  like  circumstances.  Jackson  v.  Rail- 
road, 118  Mo.  199,  24  S.  W.  192 :  O'Connell  v.  Railroad,  106  Mo. 
482,  17  S.  W.  494;  Redmon  v.  Railroad,  185  Mo.,  loc.  cit.  0.  84 
S.  W.  26,  105  Am.  St.  Rep.  558 ;  Allen  v.  St.  Louis  Transit  Com- 
pany, 183  Mo.  411,  loc.  cit.  433,  81  S.  W.  1142.  In  Hipsley  v. 
Railway  Co.,  88  Mo.,  loc.  cit.  352,  it  was  said :  "In  the  case  of 
Lemon  v.  Chanselor,  68  Mo.  341  [30  Am.  Rep.  799],  we  had  oc- 
casion to  consider  the  rights  of  a  passenger  and  the  duty  under  the 
law  which  that  relation  cast  upon  the  common  carrier,  and  it  was 
there  held  that  when  the  evidence  shows  that  a  passenger,  with- 
out fault  of  his  own,  receives  injury  by  the  overthrowing  or 
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breaking  down  of  the  vehicle  in  which  he  is  being  carried,  a 
prima  facie  case  is  made  out  for  him,  and  the  onus  is  cast  upon 
the  carrier  of  relieving  himself  of  the  responsibility  by  showing 
that  the  injury  was  the  result  of  .an  accident  which  the  utmost 
skill,   foresight,  and  diligence  could  not  have  prevented.     This 
rule  was  applied  in  a  case  where  horse  power  and  a  hack  were 
used  by  the  carrier  for  carrying  passengers,  and  it  applies  with 
equal,  if  not  greater,  force  when  the  more  powerful  instrumen- 
tality of  steam  is  used  as  the  motive  power.    While  carriers  are 
not  insurers  of  the  absolute  safety  of  passengers,  and  are  not  re- 
sponsible for  inevitable  and  unavoidable  accidents,  regard  for  the 
safety  of  human  limb  and  life  has  led  to  the  adoption  of  the  rule 
announced.     It    follows   from   this   ruling  that  plaintiff  having 
offered  evidence  tending  to  prove  that  he  w^as  a  passenger  on  the 
defendant's  train  and  that  he  was  injured,  without  any  fault  on 
his  part  by  the  derailing  of  the  train,  made  out  a  prima  facie  case 
entitling  him  to  a  verdict,  unless  it  was  rebutted  and  overthrown 
by  the  evidence  of  defendant  showing  that  the  accident  was  not 
the  result  of  that  want  of  care  and  vigilance  which  the  law  made  it 
obligatory  on  the  defendant  to  bestow."    In  Redmon  v.  Railroad, 
185  Mo.,  loc.  cit.  9,  84  S.  W.  26,  105  Am.  St.  Rep.  558,  the  doc- 
trine just  cited  was  followed  and  approved.     In  Carpue  v.  Rail- 
road, 5  Ad.  &  El.  (N.  S.)  747,  where  the  injury  was  caused  by 
a  train  running  off  of  the  track  and  overturning  the  carriage 
in  which  the  plaintiff  was  a  passenger,  Denman,  C.  J.,  told  the 
jury  that,  "it  having  been  shown  that  the  exclusive  management 
both  of  the  machinery  and  the  railway  was  in  the  hands  of  the  de- 
fendants, it  was  presumable  that  the  accident  arose  from  their 
want  of  care,  unless  they  give  some  explanation  of  the  cause." 
In  the  ease  at  bar,  the  defendant  was  the  owner  of  and  in  the  ex^ 
elusive  control  of  the  track  on  which  it  propelled  its  cars.     Plain- 
tiff was  a  passenger  in  one  of  its  cars,  and,  while  sitting  in  her 
seat,  she  was  injured  by  the  sudden  derailment  of  the  car  and 
its  collision  with  a  telegraph  post  on  the  side  of  the  street.     In 
short,  under  the  plaintiff's  case,  it  appeared  that  the  injury  apose 
from  apparatus  wholly  and  entirely  under  the  control  of  the  de- 
fendant and  furnished  and  operated  by  it,  and,  such  being  the 
case,  we  think  the  court  committed  no  error  in  overruling  the  de- 
murrer to  the  plaintiff's  evidence,  because  the  plaintiff  had  made 
out  a  prima  facie  case  of  negligence  against  the  defendant,  and  the 
burden  was  cast  upon  the  defendant  of  showing  that  the  accident 
was  not  the  result  of  that  want  of  care  and  vigilance  which  the 
law    makes    obligatory    on    defendant    to    bestow.      Hipsley  t^. 
Railroad,  supra ;  Redmon  v.  Railroad,  supra.    Defendant  concedes 
that  its  duty  is  properly  declared  in  the  foregoing  cases,  but  it 
insists  that  upon  all  the  evidence  plaintiff  ought  not  to  recover 
because  the  plaintiff's  injuries  were  the  result  of  the  tortious  act 
of  a  s! ranger  over  whom  it  had  no  control,  to  wit,  the  school  boy 
who  placed  the  brick  on  the  track. 
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The  plaintiff  having  made  a  prima  facie  case  the  burden  de- 
volved up<5n  the  defendant  of  showing  that  the  derailment  of 
its  car  was  caused  by  the  tortious  act  of  the  boy,  and,  if  it  could 
establish  that  plaintiff's  injury  was  caused  solely  by  the  act  of  the 
boy  or  some  third  person  placing  the  brick  upon  the  track,  then 
it  must  have  shown  the  good  legal  excuse  for  the  exemption  from 
liability.    The  law  makes  each  man  liable  for  the  consequences 
of  his  own  negligent  and  wrongful  act,  but  it  does  not  attempt 
to  hold  him  for  the  misconduct  of  another  over  whose  acts  he 
has  no  control,  unless  his  negligence  concurs  with  that  other  in 
causing  damage.    Wright  v.  Railway  Co.,  L.  R.  8  Excheq.  137; 
Bailey  v.  Citizens'  Ry.  Co.,  152  Mo.  449,  52  S.  W.  406.     It  is 
in  view  of  this  principle  that  the  defendant  insists  that  the  court 
should  have  given  a  peremptory  instruction  upon  the  whole  evi- 
dence in  the  case.    The  learned  counsel  for  the  defendant  says: 
"What  caused  the  derailment?    There  can  be  but  one  answer — 
the  brick  placed  on  the  track  by  a  boy.    The  queslion  then  arises, 
can  the  appellant,  under  these  established  facts,  be  liable  to  the 
plaintiff  for  injuries  sustained  in  an  accident  so  caused?     And 
the  answer  must  depend  on  how  another  question  is  answered, 
namely,  did  the  motorman  see,  or  by  the  exercise  of  ordinary 
care  could  he  have  seen  the  brick  on  the  track  in  time  to  avert 
the  accident?"     Counsel  then  proceeds  to  argue  that  the  motor- 
man  testifies  he  did  not  see  the  boy  place  the  brick  on  the  track, 
but  concedes  that  the  witness"  for  the  plaintiff  in  rebuttal  testified 
that  the  motorman  said  he  saw  the  boy  put  the  brick  on  the  track, 
hut  counsel  argues  that,  whether  the  motorman  saw  or  did  not 
see  the  brick  placed  on  the  track,  still  there  is  no  testimony  to 
show  that  after  the  brick  was  placed  on  the  track  he  could  have 
stopped  the  car  in  time  to  avoid  the  accident.    If  we  are  to  assume 
the  absolute  truthfulness  of  the  witness  for  the  defendant,  Mr. 
Mash,  the  car  was  40  or  50  feet  from  the  boy  when  he  placed 
the  brick  on  the  track.     It  was  a  bright,  clear  day,  and  the  evi- 
derxe  on  behalf  of  the  plaintiff  tended  to  show  that  the  brick 
could  be  seen  for  a  half  block.     The  track  was  straight  at  this 
place  with  no  curve,  and  the  witness  Mash  was  sitting  in  the  car, 
and  certainly  did  not  have  as  good  or  at  least  was  not  in  a  better 
position  to  see  the  brick  placed  on  the  track  than  the  motorman, 
who  was  standing  on  the  front  p<latform  of  ithe  car.    The  motor- 
man  testifies  that  his  car  was  moving  at  5>^  miles  an  hour  at  the 
outside.    He  testified  that  he  saw  some  children  playing  around 
there,  and  there  was  one  boy  on  the  left-hand  side  of  the  track  and 
another. came  out  on  the  right-hand  side,  and  there  were  some 
little  children,  little  girls,  just  the  other  side  of  them  on  the  east 
side  of  the  track  playing  and  he  started  to  wind  the  brake  to 
Wp  from  running  on  them,  and  did  not  think  about  what  the 
^y  was  doing,  or  whether  he  intended  to  do  anything  or  not. 
On  cross-examination  he  said :    "I  saw  a  boy  when  I  was  about 
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50  feet  of  him  about- to  go  out  there.    I  did  not  see  him  put  tlu 
brick  on  the  track.     I  saw  him  running  out  there  on*the  track. 
I  saw  him  out  there,  and  I  rang  my  gong,  and  he  wheeled  an! 
ran  away."     Asked  if  he  could  have  seen  the  brick  if  he  ha«l 
looked,  he  answered,  "Well,  I  did  not  see  it."     On  redirect  ex 
aminalion  he  stated  "that  the  boy  was  about  50  feet  from  nv. 
when  I  saw  him  run  out  to  the  track  and  then  run  back.    At  tl:- 
time  he  stopped  and  put  it  on  I  suppose  I  was  30  feet  from  hiir. 
from  the  time  he  started  away."     Asked  if  he  could  not  hav-. 
stopped  the  car  moving  5  miles  an  hour  or  Syi  miles  an  hour 
on  a  good  track  with  the  light  load  that  he  had,  within  five  fee: 
he  answered  he  could  not  say  but  that  he  could  not  have  steppe 
it  "on  a  dead  still"  in  the  length  of  the  car.     On  the  other  hainl 
the  officer  stated  that  Rosson,  the  motorman,  stated  to  him,  aiv' 
Mr.  Gadden  that  he  saw  the  boy  put  the  brick  on  the  track,  but  tlia* 
he  thought  that  he  would  run  over  it.     Unquestionably  it  is  the  lav 
as  declared  by  the  court  that  it  was  the  duty  of  the  defendant  U 
maintain  its  track  in  safe  condition,  and,  while  it  was  not  to  blair.. 
in  the  first  instance  for  the  tortious  act  of  the  little  boy  in  placing 
the  brick  on  the  track,  it  was  its  duty,  if  by  the  exercise  of  or<]' 
nary  care  its  servants  could  have  seen  the  brick  upon  the  track  i- 
time  to  have  avoided  running  over  it  and  thereby  derailing  its  caT 
to  have  done  so,  and  this  issue  was  submitted  to  the  jury  in  th 
instruction  given  on  behalf  of  the  defendant.     If  it  was  impn> 
sible  with  the  means  and  appliances  then  at  his  command    f«  - 
the  motorman  to  have  stopped  the  car  in  time  to  avoid  the  do 
railment,  then  the  defendant  was  not  liable.     But  the  rule  al 
ready  stated,  which  would  exonerate  the  defendant  on  accoui: 
of  the  little  boy  in  placing  the  brick  upon  the  track,  only  clothe- 
the  defendant  with  immunity  when  its  own  negligent  act  doe^ 
not  concur  with  that  of  the  tortious  act  of  the  stranger  in  pro- 
ducing the  damage.    Keeping  in  mind  always  the  obligation  wliici' 
the  law  places  upon  a  common  carrier  of  passengers  to  exercise 
that  high  degree  of  care  in  maintaining  its  tracks  that  a  very  pru- 
dent man  would  in  like  circumstances,  it  is  obvious  that  it  wa-- 
the  duty  of  the  defendant,  not  only   to    have  a  well-constructe<I 
track  in  the  first  instance,  but  to  use  a  high  degree  of  care  in 
keeping  it  free  of  obstacles  which  might  cause  a  derailment  of 
its  cars.     This  was  pithily  put  by  Baron  Bambell  in  Wright  t-. 
Midland  Ry.  Co.,  L.  R.  8  Excheq.,  loc.  tit.  143,  wherein  he  says : 
"Then  Mr.  Forbes  puts  this  case.    He  says,  supposing  a  carriage 
had  been  left  by  the  North  Western  Company  on  the  railway, 
that  would  be  a  nonfeasance,  and  there  would  be  no  liability  upon 
the  part  of  the  defendant,  because  they  did  not  put  it  there,  and 
no  liability  upon  the  part  of  the  North  Western  Company  be- 
cause they  had  no  privity.     I  dissent  from  both  propositions.     If 
it  had  been  left  by  the  North  Western  Company  upon  the  line, 
it  would  have  been  the  duty  of  the  defendants  to  have  got  it  out 
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ercise  of  ordinary  care,  to  have  avoided  striking  the  wagon,  and 
the  facts  in  each  clearly  distinguish  them  from  the  ease  at  bar, 
in  which  all  the  evidence  shows  that  the  accident  happened  on 
a  clear,  bright  day,  on  a  perfectly  straight  track,  and  when  the 
circumstances  of  the  children  being  about  the  track  of  themselves 
call  for  the  exercise  of  care  and  diligence  at  the  point,  and  when 
the  evidence  shows  that  a  passenger  in  the  car  saw  the  boy  place 
the  brick  upon  the  track  50  feet  in  advance  of  the  car,  and  the 
motorman,  standing  on  the  front  platform,  had  the  same  or  l^etier 
opportunity  to  observe  the  tortious  act.  Neither  are  the  cases 
of  Sullivan  ta  Railway  Co.,  133  Mo.  1,  34  S.  W.  566,  32  L.  R. 
A.  167,  and  Woas  r.  Transit  Co.,  198  Mo.  664,  96  S  W.  1017, 
in  both  of  which  the  company  was  entirely  guiltless  of  anv  neg- 
ligence whatever,  and  the  acts  which  caused  the  injuries  in  those 
cases  were  the  sole  wrongful  acts  of  a  third  party,  at  all  like 
the  case  at  bar.  Accordingly  we  think  the  circuit  court  com- 
mitted no  error  in  refusing  the  peremptory  instruction  requested 
by  the  defendant  at  the  close  of  all  the  testimony. 

2.  The  defendant  assails  the  instruction  given  for  the  plaintiff 
because  it  told  the  jury  that  if  they  find  and  believe  from  the 
evidence  that  while  the  plaintiff  was  a  passenger  upon  said  car, 
and  before  she  reached  her  destination,  to  wit,  at  or  near  Four- 
teenth and  Mallinckrodt  streets,  said  car  left  the  track  and  be- 
came derailed  and  struck  a  post,  and  that  thereby  plaintiff  was 
caused  to  be  thrown  from  her  seat  in  said  car  and  to  sustain  the 
injuries  mentioned  in  the  evidence,  she  was  entitled  to  recover, 
unless  the  defendant  showed  by  a  greater  weight  of  evidence  that 
it  could  not  have  prevented  such  derailment  by  the  exercise  of 
the  high  degree  of  care  of  a  very  careful  railroad  employee  un- 
der the  same  or  similar  circumstances  in  maintaining  its  track'? 
in  safe  condition  and  in  the  management  and  control  of  said 
car  and  if  the  defendant  has  not  so  shown,  the  verdict  should  be 
for  the  plaintiff.  For  the  reasons  already  given,  we  think  there 
was  no  error  in  this  instruction,  but  that  it  announces  a. well- 
settled  principle  of  law,  and  the  duty  due  from  a  comn>on  car- 
rier of  passengers  to  a  passenger  on  its  cars. 

3.  It  is  next  insisted  that  the  court  erred  in  refusing  to  give 
instructions  1  and  2  requested  by  the  defendant.  To  properly 
understand  this  assignment,  it  should  be  noted  that  the  court  at 
the  request  of  the  defendant  gave  the  following  instructions: 
Third.  "If  the  jury  find  from  the  evidence  that  defendant's  car 
was  caused  to  leave  the  track  by  a  brick  and  to  collide  with  the 
pole,  thereby  causing  plaintiff  to  be  shocked  and  injured,  and  if 
you  further  find  from  the  evidence  that  the  boy  suddenly  ran 
from  or  near  the  sidewalk  with  said  brick  and  placed  the  same 
on  the  track,  so  near  to  defendant's  car  that  it  was  impossible 
for  defendant's  motorman  with  the  means  and  appliances  then 
at  his  command  to  stop  the  car  in  time  to  avoid  the  derailment 
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of  said  car,  then  plaintiff  cannot  recover,  and  your  verdict  will 
be  for  the  defendant."     Fifth.     "You  are  instructed  that  there 
is  no  evidence  in  this  case  that  the  defendant's  car  or  its  appli- 
ances were  unsafe,  nor  is  there  any  evidence  in  this  case  that 
the  rails  of  the  defendant's  track  were  defective,  and  the  court 
instructs  you  that  you  cannot  find  in  favor  of  the  plaintiff  and 
against  defendant  upon  the  ground  that  the  car  or  its  ap^)liances 
were  unsafe  or  the  rails  of  the  track  were  defective."     The  de- 
fendant also  asked  the  following  instruction:     Fourth:     "If  the 
jury  find  from  the  evidence  that  defendant's  car  was  caused  to 
leave  the  track  by  the  brick  mentioned  in  the  evidence,  then  plain- 
tiff cannot  recover  in  this  action,  unless  you  further  find  from  the 
evidence  that  said  motorman  either  saw  said  brick  being  placed 
on  the  track  or  saw  it  after  it  was  placed  thereon  for  a  suffi- 
cient length  of  time  to  permit  him  with  the  means  and  appli- 
ances at  his  command  to  stop  the  car  in  time  to  avoid  collision 
with  it."    The  court  declined  to  give  it  in  this  form,  but  amended 
it  so  that  it  read  as  follows :    "If  the  jury  find  from  the  evidence 
that  defendant's  car  was  caused  to  leave  the  track  by  the  brick 
mentioned  in  the  evidence,  then  plaintiff  cannot  recover  in  this 
action,  unless  you  further  find  from  the  evidence  that  said  motor- 
man  either  saw  or  by  the  exercise  of  reasonable  diligence  could 
have  seen  said  brick  being  placed  on  the  track,  or  saw  or  by  the 
exercise  of  reasonable  diligence  could  have  seen  it  after  it  was 
placed  thereon  for  a  sufficient  length  of  time  to  permit  him,  with 
the  means  and  appliances  at  his  command,  to  stop  the  car  in  time 
to  avoid  collision  with  it."     The  instruction  No.  1,  refused  by 
the  court  and  asked  by  the  defendant,  instructed  the  jury  that, 
while  it  was  the  duty  of  defendant's  motorman  to  exercise  that 
degree  of  care  that  a  very  careful  motorman  would  be  expected 
to  use  under  the  same  or  similar  circumstances  to  avoid  injury 
to  plaintiff  and  other  passengers,  it  was  also  his  duty  to  keep 
a  vigilant  watch  for  persons  upon  or  approaching  defendant's 
track,  especially  children,  and  if  they  find  from  the  evidence  that, 
immediately  before  the  accident  complained  of,  children  were  run- 
ning and  playing  upon  or  near  defendant's  track  so  as  to  be  in 
danger  of  being  struck  by  defendant's  car,  and  defendant's  motor- 
man,  seeing  said  children,  was  putting  his  car  under  control  and 
sounding  the  gong  in  order  to  give  the  children  warning  of  his. 
appfroach,  and  while  so  engaged  and  employed  failed  to  see  the 
brick  on  said  track,  or  its  being  placed  thereon,  and  that  he  did 
not  know  that  a  brick  had  been  placed  upon  the  track  until  after 
the  derailment  of  the  car,  and  that  thereafter  he  did  all  that  he 
was  able  with  his  appliances  to  stop  the  car,  then  plaintiff  could 
not  recover.    And  the  second  instruction  was  along  the  same  line, 
to  wit,  that  it  was  the  duty  of  the  motorman  to  sound  the  bell 
or  gong  on  his  car  and  to  keep  the  same  under  control  as  would 
enable  him  to  avoid  injury  to  children,  and  that  he  had  seen  the 
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children,  and  was  in  the  performance  of  his  said  duties,  and  did 
not  expect  or  anticipate  that  an  obstacle  would  be  placed  upon 
the  track,  and,  while  he  was  so  engaged,  a  small  boy  ran  sud- 
denly from  the  sidewalk  to  the  track  and  placed  the  brick  upon 
the  same,  and  the  motorman  did  not  see  the  brick  or  know  of 
its  being  on  the  track  until  after  the  derailment  of  the  car,  and 
thereafter  he  used  all  the  means  and  appliances  at  his  command 
to  stop  the  car,  then  plaintiff  could  not  recover.     We  think  the 
court   committed   no   error   in   refusing   these  two   instructions. 
The  instructions  given  by  the  court  for  the  plaintiff  and  the  de- 
fendant fully  covered  all  the  issues  in  the  case,  and  the  vigilant 
watch  ordinance  in  no  manner    affected    it.      The    instructions 
amounted  to  no  more  than  an  argument  why  the  motorman  did 
not  see  the  boy  place  the  brick  upon  the  track,  and  there  was 
nothing  in  his  duty  under  that  ordinance  which  exonerated  him 
from  his  duty  to  keep  his  eye  upon  the  track,  and  see  if  there 
were  any  obstructions  thereon.     Besides  all  these  matters  were 
in  evidence  and  under  the  instructions  given  by  the  court,  it  was 
for  the  jury  to  determine  whether  the  motorman  by  the  exercise 
of  reasonable  diligence  could  have  seen  the  brick  placed  on  the 
track,  or  have  seen  it  after  it  was  placed  thereon  for  a  sufficient 
length  of  time  to  permit  him  with  the  means  and  appliances  at 
his  command  to  stop  the  car.    The  instructions  given  fully  cov- 
ered the  case,  and  it  was  not  error  to  give  others  which  were 
caluculated  to  excuse  a  nonperformance  of  his  duty  to  his  pas- 
sengers. 

4.  Finally,  it  is  insisted  that  the  verdict  of  the  jury  is  grossly 
excessive.  As  to  this,  the  evidence  for  the  plaintiff  tended  to 
prove  that  she  w^as  a  married  woman  35  years  of  age.  At  the 
time  of  her  injury  she  was  in  perfect  health  and  strength,  had 
never  had  any  occasion  to  have  a  family  physician.  The  evidence 
tended  to  prove  that  by  the  shock  of  the  collision  she  was  vio- 
lently thrown  from  her  seat  in  the  car  against  the  seats  and  tim- 
bers of  the  car,  striking  upon  her  abdomen  and  right  chest,  and 
was  rendered  unconscious  for  a  few  minutes ;  that  she  was  three 
months  advanced  in  pregnancy';  that  she  went  immediately  home 
after  her  injury,  and  sent  for  a  doctor,  and  had  a  miscarriage  the 
evening  after  the  injury;  that  she  was  confined  to  her  bed  for 
six  weeks ;  that  since  she  has  been  able  to  be  up  out  of  bed  her 
health  has  been  poor,  and  she  has  been  unable  to  do  anythine. 
and  has  suffered  great  pain.  Her  physician,  a  graduated  physi- 
cian and  surgeon,  who  had  practiced  his  profession  11  or  12 
years,  testified  that  she  had  had  a  miscarriage,  and  that  he 
curetted  the  womb,  and  that  he  had  continued  to  treat  her  up 
to  the  time  of  the  trial,  that  her  trouble  requires  continued  treat- 
ment, and  that  she  could  never  get  entirely  well  without  an  opera- 
tion, which  would  necessarily  be  a  dangerous  one.  On  the  other 
hand,  the  defendant  j^roduced  the  testimony  of  two  expert  wit- 
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nesses,  who  examined  the  plaintiff  under  the  order  of  the  court, 
and  testified  that  she  did  not  have  a  retroverted  womb.  The 
jury  heard  the-  evidence  of  these  physicians  on  both  sides,  as  also 
the  testimony  of  the  plaintiff  herself,  and  made  their  estimate 
of  her  damages.  Under  our  Constitution  and  laws  it  was  the 
duty  of  the  jury  to  determine  this  question,  and,  unless  their 
verdict  is  such  that  this  court  can  say  that  it  smacks  of  bias  or 
prejudice,  or  that  it  is  so  unreasonable  that  it  ought  not  to  stand, 
in  view  of  all  the  evidence,  we  would  not  be  justified  in  inter- 
fering with  it  and  substituting  our  judgment  for  that  of  the  triors 
of  the  fact.  That  the  plaintiff  has  suffered  a  serious  injury  and 
been  compelled  to  undergo  much  pain  and  suffering  we  think  is 
incontrovertible.  This  verdict  received  the  approval  of  the  judge 
who  presided  on  the  trial,  and  in  our  opinion  we  would  not  be 
justified  in  declaring  it  excessive. 

The  judgment  of  the  circuit  court  should  be,  and  is,  affirmed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


Louisville  &  N.  Ry.  Co.  v.  Warfield  &  Lee. 

(Supreme  Court  of  Georgia,  Nov.  13,  1907.) 
[59  S.   E.   Rep.   234.] 

Carriers — Carriage  of  Goods — Actions  for  Injury — ^AUegation  of 
Spedfic  Acts  of  Negligence — Necessity.* — In  an  action  instituted  by 
a  shipper  of  goods  against  a  common  carrier  on  account  of  the  civil 
wrong  occasioned  to  the  shipper  by  reason  of  the  fact  that  the  car- 
rier, having  received  the  shipment  in  good  order,  did  not  transport 
it  safely,  but  delivered  it  to  the  shipper,  who  was  also  the  consignee, 
in  a  damaged  condition,  particular  acts  of  negligence  need  not  be 
alleged. 

Same — ^Nature  of  Liability.t — When  a  carrier  fails  to  deliver  the 
goods  intrusted  to  his  care,  or 'delivers  them  in  a  damaged  condi- 
tion, no  excuse  avails  him,  unless  it  was  occasioned  by  the  act  of 
God,  the  public  enemy,  an  inherent  vice  or  natural  deterioration  of 
•the  object  carried,  or,  in  case  of  live  stock,  the  viciousness  of  the 

♦For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-notes  appended  to  Jacksonville  Elec.  Co.  v.  Schmet- 
zer  (Fla.),  23  R.  R.  R.  602,  46  Am.  &  Eng.  R.  Cas.,  N.  S..  602;  Kicht 
r.  Wrightsville  &  T.  R.  Co.  (Ga.),  23  R.  R.  R.  605,  46  Am.  &  Eng. 
R.  Cas..  N.  S.,  605;  Pittsburgh,  etc.,  Ry.  Co.  v.  Nicholas  (Ind.),  24 
R.  R.  R.  230,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  230. 

tSee  extensive  note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Beaslcy.  Couch  &  Co.  (Va.),  23  R.  R.  R.  168,  46  Am.  &  Eng.  R.  Cas., 
X.  S.,  168;  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Sup'r  Ct.),  20 
R.  R.  R.  679,  43  Am.  &  Eng.  R.  Cas.,  X.  S.,  679. 
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animals,  or  that  he  is  excused  by  special  contract  made  with  the 
shipper,  by  statute,  or  by  negligence  of  the  shipper. 

(a)  In  an  action  against  a  carrier  for  the  breach  of  duty  to  safely 
transport,  specific  allegations  of  negligence  may  be  treated  as  sur- 
plusage. 

Same. — The  petition,  as  described  in  the  third  query  of  the 
Court  of  Appeals,  was  not  open  to  the  special  demurrer  made  thereto. 

Same. — So  much  of  the  case  of  Louisville  &  Nashville  Ry.  Co. 
V.  Cody,  119  Ga.  371,  46  S.  E.  429,  as  holds  that  it  is  necessary  for  a 
plaintiff,  who  elects  to  bring  an  action  ex  delicto  against  a  railroad 
company  for  damages  arising  from  a  failure  on  its  part  to  properly 
perform  its  duties  as  a  common  carrier  of  live  stock,  to  specifically 
allege,  when  called  upon  to  do  so  by  special  demurrer,  the  particular 
facts  upon  which  he  relies  in  support  of  his  contention  that  the 
carrier  was  negligent  touching  the  transportation  of  live  stock  in- 
trusted to  its  care  for  shipment,  is  formally  overruled. 

(Syllabus  by  the  Court.) 

Certified  questions  from  Court  of  Appeals. 

Action  by  Warfield  &  Lee  against  the  Louisville  &  Nashville 
Railway  Company  for  damage  to  goods  in  transit.  Judgment 
for  plaintiffs,  and  defendant  brings  error  to  the  Court  of  Appeals, 
which  certifies  questions  to  the  Supreme  Court. 

"The  Court  of  Appeals  desires  the  instruction  of  the  Supreme 
Court  as  to  the  following  questions  of  law  for  the  proper  de- 
cision of  the  above-stated  case,  to  wit : 

,  "(1)  In  a  case  where  an  action  is  instituted  by  the  shipper  of 
goods  against  a  common  carrier,  on  account  of  the  civil  wrong 
occasioned  to  the  shipper  by  reason  of  the  fact  that  the  carrier, 
having  received  the  shipment  in  good  order,  did  not  transport 
it  safely,  but  delivered  it  to  the  shipper,  who  was  also  the  con- 
signee, in  a  damaged  condition,  is  negligence  of  the  carrier  a 
necessary  allegation? 

"(2)  In  such  a  case,  is  proof  of  negligence  by  the  plaintiff 
material  or  immaterial?  And  would  it  be  any  defense  to  the 
carrier  to  show  that  it  had  not  been  negligent  in  respect  to  the 
shipment?  Or  does  the  defendant's  liability  turn  solely  upon  its 
ability  to  show  that  the  damage  resulted  by  act  of  God,  the  public 
enemy,  or  similar  cause?  In  construing  a  petition  against  th« 
carrier  in  such  a  case,  may  an  allegation  of  the  carrier's  negli- 
gence (either  general  or  specific),  through  which  the  carrier 
caused  or  allowed  the  damage  to  occur,  and  from  which  the 
civil  wrong  involved  in  the  fact  that  the  carrier  did  not  transport 
the  shipment  safely  (as  it  was  under  legal  duty  to  do)  arose,  be 
treated  as  immaterial  or  rejected  as  surplusage  ? 

"(3)  In  such  a  case,  where  the  plaintiff  in  his  petition  alleges 
the  fact  of  the  delivery  of  the  goods  to  the  carrier  under  such 
circumstances  as  to  raise  the  legal  duty  on  the  carrier's  part 
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to  safely  transport  them,  and  as  to  raise  the  liability  on  the  car- 
rier's part  for  all  damages  to  them  save  only  such  as  may  be 
occasioned  by  act  of  God  or  the  public  enemy ;  and  further  alleges 
a  breach  of  this  duty,  in  that  the  shipper  did  not  safely  transport 
the  goods,  but  caused  or  allowed  them  to  receive  certain  definitely 
described  injuries;  and,  further,  in  addition  to  these  allegations, 
alleges  that  the  injuries  to  the  shipment  were  caused  by  the  neg- 
ligent delay  of  the  carrier  (the  nature  of  the  delay  having  been 
specifically  set  forth)  and  by  the  carrier's  negligence  in  failing 
to  properly  attend  to  the  shipment  (the  same  consisting  of  live 
stock)  while  the  same  was  in  its  possession — is  a  special  demurrer 
by  the  defendant,  on  the  grounds  that  the  acts  of  negligence 
charged  against  the  defendant  are  not  described,  that  it  does  not 
show  wherein  the  defendant  failed  to  properly  attend  the  ship- 
ment, or  what  would  have  been  proper  attention  thereto  by  the 
defendant,  properly  overruled  by  the  trial  court? 

"In  connection  with  the  last  question  above  stated,  counsel  for 
the  defendant  in  error  in  the  case  at  bar  has,  in  accordance  with 
the  rules  of  this  court,  expressed  a  desire  to  question  for  the 
purpose  of  review  the  decisions  of  the  Supreme  Court  in  the 
case  of  Louisville  &  Nashville  R.  Co.  v.  Cody,  reported  in  119 
Ga.  371,  46  S.  E.  429;  and  this  court,  upon  a  consideration  of 
the  question,  being  of  the  opinion  that  the  decision  should  be 
modified  or  overruled,  in  accordance  with  the  rule  of  court  for 
such  cases  made  and  provided,  certifies  the  question  together  with 
said  request  to  the  Supreme  Court." 

Hardeman  &  Jones,  for  plaintiff  in  error. 

Jos,  H.  Hall  and  Warren  Roberts,  for  defendant  in  error. 

Evans,  P.  J.  The  questions  propounded  by  the  Court  of  Ap- 
peals involve  matters  of  pleading  and  practice  which  were  con- 
sidered by  this  court  in  the  case  of  L.  &  N.  R.  Co.  z\  Codv,  in 
119  Ga.  371,  46  S.  E.  429.  If  the  ruling  in  that  case  be  adhered 
to,  we  could  on  its  authority  give  categorical  answers.  But  a 
motion  was  made  in  the  Court  of  Appeals  to  examine  and  review 
that  case  as  bearing  on  the  pleading  and  practice  questions  sub- 
mitted to  us,  and  we  are  requested  by  the  Court  of  Appeals  to 
review  so  much  of  that  decision  as  relates  to  the  matters  certi- 
fied to  us  for  instruction.  In  the  case  of  L.  &  N.  R.  Co.  v.  Cody 
it  was  held  that  it  is  necessary  for  a  plaintiff,  who  elects  to  bring 
an  action  ex  delicto  against  a  railroad  company  for  damages 
arising  from  a  failure  on  its  part  to  properly  perform  its  duties 
as  a  common  carrier  of  live  stock,  to  specifically  allege,  when 
called  upon  to  do  so  by  special  demurrer,  the  particular  facts 
upon  which  he  relies  in  support  of  his  contention  that  the  car- 
rier was  negligent  touching  the  transportation  of  live  stock  in- 
trusted to  its  care  for  shipment.  Is  the  principle  there  stated 
a  correct  rule  of  pleading? 
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At  common  law  a  common  carrier  was  bound  to  convey  the 
goods  of  any  person  offering  to  pay  his  hire,  unless  the  carriage 
be  already  full,  or  the  risks  sought  to  be  imposed  upon  him  ex- 
traordinary, or  unless  the  goods  be  of  a  sort  which  he  cannol 
convey  or  is  not  in  the  habit  of  conveying.  A  common  carrier 
was  an  insurer  of  the  goods  intrusted  to  his  care,  and  was  re- 
sponsible for  every  injury  sustained  by  them  occasioned  by  any 
means  whatever,  except  only  the  act  of  God  and  the  King's 
enemies.  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393.  For 
the  failure  to  safely  transport  and  deliver  goods  an  action  might 
be  brought  against  a  carrier,  either  in  assumpsit  or  in  case.  In 
assumpsit,  the  action  was  for  the  breach  of  the  contract  to  carry, 
and  an  allegation  of  the  failure  to  perform  was  considered  a 
sufficient  averment  of  its  breach.  When  the  action  was  brought 
in  case,  it  was  founded  on  the  breach  of  the  public  duty.  The 
duty  to  receive  and  safely  transport  goods  was  originally  im- 
plied from  the  custom  of  the  realm.  In  the  evolution  of  time, 
it  became  incorporated  in  the  common  law  of  England,  and  an 
action  ex  delicto  for  the  breach  of  duty  implied  by  law  was  very 
generally  pursued  to  recover  damages  for  goods  lost  or  damaged 
while  in  the  possession  of  the  carrier.  The  main  difference  be- 
tween the  form  of  pleading  in  assumpsit  and  case  was  that  in 
the  former  the  liability  was  based  upon  a  breach  of  contract, 
while  in  the  latter  it  was  for  a  breach  of  duty.  In  the  forms  of 
pleading  approved  by  Mr.  Chitty  (2  Chit.  PI.  [11  Am.  Ed.]  *pp. 
356  and  652)  the  allegations  of  breach  of  contract  and  breach  of 
duty  were  substantially  in  the  same  words,  and  were  to  the  effect 
that  the  carrier  so  negligently  conducted  himself  that  through 
his  carelessness  thfe  goods  intrusted  to  his  care  became  lost  to 
the  plaintiff.  In  Morse  v.  Slue,  Sir  T.  Ryam.  220,  5  Eng.  Rul. 
Cas.  244,  9ne  of  the  oldest  cases  where  the  doctrine  was  stated 
that  a  common  carrier  was  responsible  for  the  safe  carriage  of 
goods  at  all  events,  except  for  loss  occasioned  by  the  act  of  God 
or  the  public  enemy,  the  declaration,  which  was  in  case,  alleged 
that  *the  carrier  so  negligently  kept  the  goods  that  in  default  of 
sufficient  care  the  same  were  totallv  lost."  In  Goggs  v.  Bernard, 
Lord  Raymond,  909,  1  Smith.  Lead.  Cas.  (9th  Ed.)  354,  the 
action  was  on  the  case,  against  a  gratuitous  bailee  for  goods 
lost  in  carriage  by  the  neglect  of  the  bailee,  and  the  negligence 
of  the  mandatary  was  alleged  in  general  terms.  In  declaring 
agrainst  a  mandatary,  Mr.  Hutchinson  says  the  plaintiff  need  not 
allege  the  particular  character  or  degree  of  negligence  upon  which 
he  relies  for  his  recovery,  but  the  allegation  of  negligence  gen- 
erally is  sufficient.  1  Hutchinson,  Car.  §  34.  There  seems  to  be 
no  doubt  that  at  common  law,  in  an  action  ex  delicto,  the  plain- 
tiff was  not  required  to  allege  more  than  general  riegligence. 

The  common-law  rule  as  to  alleging  negligence  generally  is 
in  force  in  manv  of  the  states.    Lachner  v.  Express  Co.,  72  Mo. 
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App.  13;  Carlisle  v.  Keokuk,  etc,  Co.,  82  Mo.  40;  McFadden  v. 
Mo.  Pac.  Ry.,  92  Mo.  343,  4  S.  W.  689,  1  Am.  St  Rep.  721 ; 
McCauIey  v.  Davidson,  10  Minn.  418  (Gil.  335)  ;  Great  Western 
Ry.  i\  Hawkins.  18  Mich.  427 ;  Peck  v.  Weeks,  34  Conn.  145 ; 
Lang  r.  Brady,  73  Conn.  707,  49  Atl.  199.  The  complaint  in  the 
last-named  case  alleged  that  the  defendant  is  a  common  carrier; 
that  the  plaintiff  delivered  to  him,  as  such  common  carrier,  certain 
specified  goods,  to  be  carried  from  A.  to  B.,  and  there  delivered 
to  the  plaintiff  for  hire;  that  the  defendant  neglected  his  duty, 
in  that  he  did  not  safely  carry  and  deliver  the  goods ;  and  that 
the  different  articles  carried  were  injured  by  default  of  the  de- 
fendant, to  the  damage  of  the  plaintiff.  The  defendant  demurred 
to  this  complaint  because  it  alleged  the  several  articles  specified 
were  injured  by  default  of  the  defendant,  without  stating  any 
fact  to  show  in  what  his  default  consisted.  The  court  held  that, 
as  the  action  was  for  a  breach  of  the  duty  imposed  on  common 
carriers,  independentlv  of  contract,  it  was  not  necessary  to  allege 
particular  acts  of  negligence. 

There  is  no  statute  in  this  state  which  requires  a  plaintiff,  in 
a  suit  against  a  common  carrier  for  breach  of  duty  in  failing  to 
safely  transport  goods,  to  allege  particular  acts  of  negligence. 
There  are  sound  reasons  why  he  should  not  be  required  to  specify 
the  particular  acts  of  the  carrier's  negligence  which  caused  the 
loss  or  injury  to  his  goods.  Where  the  law  imposes  an  absolute 
duty,  the  failure  to  perform  that  duty  to  the  damage  of  another 
raises  a  liability,  and  it  would  be  superfluous  to  inquire  into  the 
causes  that  interfered  with  the  discharge  of  the  duty,  when  such 
causes  would  not  relieve  from  liability.  It  is  an  elementary  rule 
of  pleading  that  the  allegation  of  any  fact  which  is  not  issuable 
or  jurisdictional  is  not  demanded.  When  the  carrier  fails  to 
deliver  the  goods  intrusted  to  his  care,  no  excuse  avails  him,  un- 
less it  was  occasioned  by  the  act  of  God  or  the  public  enemies 
of  the  state.  Civ.  Code  1895,  §  2264.  This  was  the  common- 
law  liability.  The  carrier  may  also  set  up  as  an  excuse  for  the 
loss  or  injury  of  goods  in  his  care,  in  case  of  live  stock,  the 
viciousness  of  the  animals  (Ga.  R.  Co.  zf.  Spears,  66  Ga.  485, 
42  Am.  Rep.  81 )  ;  in  the  case  of  perishable  articles,  the  natural 
deterioration  of  the  object  carried  (Forrester  zf.  Ga.  R.  Co.,  92 
Ga.  699,  19  S.  E.  811),  or  the  inherent  vice  in  the  goods,  or  that 
he  is  excused  by  the  special  contract  made  with  the  shipper  ( Boaz 
r.  Central  R  Co.,  87  Ga.  463,  13  S.  E.  711),  or  by  statute,  or 
negligence  of  the  shipper.  None  of  these  excuses  which  the  law 
recognizes  relate  to  the  degree  of  care  which  he  must  exercise 
in  the  performance  of  his  public  duty.  To  illustrate:  Suppose 
the  goods  are  destroyed  by  a  collision  of  the  cars  of  the  carrier. 
It  would  be  altogether  idle  to  inquire  whether  the  collision  was 
caused  by  the  carrier's  negligence,  for  be  he  ever  so  diligent,  his 
diligence  would  not  relieve  him  from  liability,  unless  he  further 
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shows  that  the  loss  of  the  goods  is  attributable  to  one  of  the 
causes  which  the  law  allows  as  an  excuse  for  nonperformance 
of  his  public  duty.  To  require  a  specific  allegation  of  negligence 
relating  to  the  circumstances  attending  the  collision  would  be  to 
introduce  in  the  pleadings  a  feigned  and  superfluous  issue.  Be- 
sides, the  shipper  has  no  means  of  knowing  the  facts  relating  to 
the  loss  of  his  goods,  and  it  would  be  hard  on  him  to  demand 
an  averment  of  facts,  concerning  which,  from  the  very  nature 
of  the  transaction,  he  must  ordinarily  be  ignorant. 

The  rule  stated  in  L.  &  N.  R.  Co.  v.  Cody  is  a  departure  from 
the  common  law,  and  it  is  based  upon  the  four  cited  cases,  none 
of  which  was  a  suit  against  a  carrier  for  damages  arising  from 
the  loss  or  injury  of  goods  delivered  to  it  for  transportation. 
These  cases  concerned  suits  where  damages  were  claimed  for 
personal  injuries  because  of  the  negligence  of  the  carrier.  We 
do  not  think  th^  two  classes  of  cases  are  analogous.  The  duty 
of  a  carrier  of  passengers  to  safely  transport  is  not  absolute. 
The  carrier  is  bound  to  use  extraordinary  diligence  to  protect  the 
lives  and  persons  of  his  passengers,  but  he  is  not  Halle  for  in- 
juries to  the  person  after  having  used  such  diligence.  Civ.  Code 
1895,  §  2266.  So,  also,  in  the  case  of  injuries  to  employees,  and 
to  third  persons,  the  duty  is  to  exercise  ordinary  care,  and  when 
the  carrier  measures  up  to  his  duty  he  is  absolved  of  liability. 
Where  damages  are  claimed  of  a  carrier  from  a  failure  to  ex- 
ercise the  diligence  which  the  law  enjoins,  the  lack  of  diligence 
of  the  carrier  is  the  fundamental  ground  of  the  complaint.  The 
authorities  cited  in  the  opinion  of  Mr.  Justice  Turner  only  go  to 
the  point  that,  when  the  gravamen  of  the  complaint  is  that  the 
injury  was  caused  by  the  failure  of  the  carrier  to  exercise  proper 
diligence,  the  carrier's  dereliction  in  that  respect  should  be  suf- 
ficiently set  forth  as  to  put  him  on  notice  of  the  facts  relied  on 
to  establish  his  negligence,  in  order  that  he  may  repel  the  charge 
against  him.  But,  where  the  action  is  against  the  carrier  for  a 
failure  lo  perform  his  public  duty  respecting  the  transportation 
of  freight,  the  gravamen  of  the  complaint  is  the  failure  to  per- 
form such  duty,  and  an  allegation  that  he  negligently  failed  to 
safely  carry  the  goods,  but  delivered  them  in  a  damaged  condi- 
tion, sufficiently  states  the  breach  of  duty. 

Accordingly,  we  think  that  the  decision  in  the  Cody  Case 
should  be  overruled,  in  so  far  as  it  militates  with  the  views  herein 
expressed.  We  have  incorporated  in  the  syllabi  answers  to  the 
matters  about  which  the  Court  of  Appeals  desired  instruction. 
All  the  Justices  concur. 
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Slaughter  et  al. 

(Court  of  Appeals  of  Kentucky,  Sept.  26,  1907.) 

/  [104  S.  W.  Rep.  291.]     , 

Easements — ^Wajrs — ^Acquisition — Prescription — Evidence — ^Admissi- 
bility.— Where  a  party  asserts  a  right  by  prescription  to  a  way,  and 
shows  a  continuous  user  thereof  for  more  than  20  years,  evidence  of 
user  by  others  living  in  the  neighborhood  for  a  time  insufficient  to 
ripen  into  a  prescriptive  right  as  to  them  is  admissible  to  show 
that  the  community  regarded  the  way  as  free,  if  not  dedicated,  to 
the  use  of  persons  to  whom  it  furnished  the  only  way  of  reaching  a 
public  way. 

Same — Evidence — Findings. — A  finding  that  a  party  had  acquired 
by  prescription  a  right  of  way  over  the  land  of  another  held  justified 
under  the  facts. 

Same — ^Presumptions — Burden  of  Proof. — Where  a  user  of  a  right 
of  way  creates  the  presumption  of  a  grant,  a  party  assailing  the 
right  has  the  burden  of  proving  that  the  use  of  the  way  was  merely 
permissive. 

Railroads — Right  of  Way — Rights  Acquired — Notice  of  Rights  of 
User. — A  railway  company  acquiring  for  a  right  of  way  land  over 
which  individuals  exercised  and  claimed  a  right  of  w&y  adverse  to  and 
by  recognition  of  the  owner  is  chargeable  with  notice  of  the  rights 
of  the  individuals. 

Easements  —  Ways  —  Acquisition  —  Prescription  —  Deviation  from 
Way. — ^Where  no  material  changes  were  made  in  the  location  of  a 
right  of  way  claimed  by  adverse  user,  and  the  changes  made  were 
not  made  for  the  purpose  of  abandoning  the  way,  they  were  im- 
material on  the  issue  of  acquisition  of  a  right  of  way  by  adverse 
user. 

Same — Right  of  Way — Rights  Acquired."** — A  railway  company  ac- 
quired land  for  a  right  of  way  at  a  time  when  individuals  exercised 
and  claimed  adversely  a  right  of  way  over  the  same.  The  railway- 
right  of  way  was  100  feet  in  width,  and  the  use  by  the  individuals 
of  their  right  of  way  did  not  interfere  with  the  operation  of  the 
railway.  The  individuals  used  their  right  of  way  for  more  than  20 
years  under  a  claim  of  right  adversely  to  the  company  and  its 
grantor.  Held,  that  the  individuals  acquired  by  prescription  a  right 
of  way  as  against  the  company. 

*For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession, 
see  foot-notes  appended  to  Louisville  &  X.  R.  Co.  v.  Smith  (Ky.),  23 
R.  R.  R.  351.  46  Am.  &  Eng.  R.  Cas.,  X.  S.,  351;  Railroad  Co.  v.  Vil- 
lage of  Roseville   (Olyo),  25  R.  R.  R.  173,  48  Am.  &  Eng.  R.  Cas., 
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Appeal  from  Circuit  Court,  Lincoln  County. 
"To  be  officially  reported." 

Action  by  the  trustees  of  the  Cincinnati  Southern  Railway 
Company  and  another  against  A.  Slaughter  and  others.  From  a 
judgment  of  dismissal,  plaintiffs  appeal.    Affirmed. 

John  Galviih  and  /.  W.  Alcorn,  for  appellants. 
Robt.  Harding,  M.  C.  Spuflcy,  Bnimett  Purycar,  and  Greene  & 
Van  Winkle,  for  appellees. 

SETTLii,  J.  We  gather  from  the  record  in  this  case  that  the 
village  of  Moreland,  which  is  situated  in  Lincoln  county  and  upon 
the  line  of  railroad  owned  and  operated  by  appellants,  has  for 
its  principal  thoroughfare  the  Danville  &  Hustonville  Turnpike 
Road,  and  that  the  railroad  runs  through  its  corporate  limits 
nearly  north  and  south,  crossing  the  turnpike  a  considerable  dis- 
tance north  of  the  town  and  again  somewhat  south  thereof,  after 
running  through  the  town  and  almost  parallel  with  the  turnpike, 
between  200  and  300  feet  distant  therefrom.  It  further  appears 
that  the  principal  business  section  of  the  town  is  situated  on  the 
east  side  of  the  railroad,  and  that  appellees,  with  divers  other 
residents,  constitute  a  considerable  settlement  on  the  west  side  of 
the  railroad.  The  action  was  brought  mainly  to  quiet  appellants' 
title  to  a  part  of  its  right  of  way  included  in  a  pass  way  claimed 
by  appellees,  and  to  enjoin  appellees  from  using  the  passway, 
which  runs  from  their  places  of  residence,  respectively,  through 
a  part  of  appellants'  right  of  way  to  the  Carter  Road,  which  lat- 
ter road  crosses  the  railroad.  The  answer  of  appellees  admits 
their  use  of  the  passway  and  assert  their  right  to  it  by  grant  and 
prescription;  it  being  alleged  that  they  and  their  vendors  have, 
under  claim  of  right,  had  more  than  15  years  continuous  posses- 
sion and  use  thereof  adversely  to  appellants  and  all  others.  The 
court  below,  upon  the  hearing,  entered  judgment  declaring  ap- 
pellees entitled  to  the  passway  and  dismissing  the  action,  and 
from  that  judgment  this  appeal  is  prosecuted. 

By  consent  of  parties  the  case  was  tried  upon  oral  testimony. 
Owing  to  the  absence  from  the  record  of  a  map,  we  have  had 
some  difficulty  in  ascertaining  the  precise  location  of  the  pass- 
way  and  places  of  residence  of  appellees.  While  the  evidence  is 
conflicting,  we  are  unable  to  say  that  the  judgment  is  not  sus- 
tained by  its  w^eight.  In  other  words,  considered  as  a  whole,  the 
evidence  conduces  to  show  that  appellees  and  those  from  whom 
they  derived  title  to  their  lands  had  for  more  than  20  years  be- 
fore the  institution  of  the  action,  and  commencing  before  ap- 
pellants acquired  their  right  of  way,  continuously  claimed,  oc- 
cupied, and  used  the  passway;  that  such  user  was  not  permissive, 
but  exercised  and  enjoyed  as  a  matter  of  rijjht  adversely  to  ap- 
pellants and  their  vendors.  One  witness  testified  to  a  parol  e[rant 
of  the  passway  by  the  original  owner  of  the  land  of  which  ap- 
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pellants'  right  of  way  is  a  part.  It  was  also  made  to  appear  that 
several  persons,  who  in  recent  years  have  become  residents  upon 
and  along  what  is  known  as  "Haly  Lane,"  use,  and,  like  appel- 
lees, are  dependent  upon,  this  passway  as  their  only  route  of 
travel  from  their  homes  to  the  business  part  of  Moreland,  the 
post  office,  school,  and  church,  east  of  appellants*  railroad  track. 
While  the  use  of  the  passway  by  some  of  the  residents  on  Haly 
Lane  cannot  be  said  to  have  continued  a  sufficient  length  of  time 
to  ripen  into  a  prescriptive  right  as  to  them,  considered  in  con- 
nection with  the  previous  long  use  of  the  passway  by  appellees 
and  vendors  under  a  claim  of  right,  it  is  a  circumstance  tending 
to  show  that  the  entire  community  regarded  the  passway  as  free, 
if  not  actually  dedicated,  to  the  use  of  persons  lo  whom  it  fur- 
nished the  only  way  of  reaching  the  Carter  crossing. 

Accepting  the  correctness  of  the  chancellor's  conclusions  of 
fact,  we  must  conclude  that  such  user  of  a  right  of  way  as  ap- 
pellees and  their  vendors  seem  to  have  enjoyed  creates  the  pre- 
sumption of  a  grant.  This  being  true,  the  burden  was  on  appel- 
lants to  rebut  this  presumpttioh  by  proving  that  the  use  of  the 
passway  by  appellees  and  their  vendors  was  merely  permissive. 
O'Daniel  v,  O'Daniels,  88  Ky.  185,  10  S.  W.  638;  Bowen  v. 
Cooper,  2Z  Ky.  Law  Rep.  2065,  66  S.  \V.  601 ;  Anderson  v, 
Southworth,  25  Ky.  Law  Rep.  776,  76  S.  W.  391 ;  Cheriault  v. 
Gravitt,  27  Ky.  Law  Rep.  403,  85  S.  W.  184;  Talbott  v.  Thorn, 
91  Ky.  417,  16  S.  W.  88;  Riley  v.  Buchanan,  116  Ky.  625,  76 
S.  W.  527,  63  L.  R.  A.  642;  Commonwealth  v,  Terry,  27  Ky. 
Law  Rep.  694,  86  S.  W.  519;  Ray  v,  Nally,  28  Ky.  Law  Rep. 
421,  89  S.  W.  486. 

As  a  railroad  company,  in  the  performance  of  its  duties  as  a 
common  carrier,  may  require  the  use  of  its  entire  right  of  way 
(which,  after  all,  is  but  an  easement),  for  the  laying  of  addi- 
tional tracks  or  other  purposes  appertaining  to  its  business,  we 
would  hesitate  to  say  that  it  should  be  compelled  to  yield  a  pass- 
way  over  its  right  of  way,  upon  the  grounds  of  prescriptive  right 
or  presumed  grant  asserted  by  the  claimant,  however  long  contin- 
ued the  adverse  user,  if  such  user  had  its  beginning  after  the  rail- 
road company  acquired  its  right  of  way.  But  no  such  state  of 
cases  is  here  presented,  for  appellants*  right  of  way  is  100  feet 
in  width,  and  it  was  neither  alleged  in  the  petition,  or  shown  by 
proof,  that  appellees'  use  of  the  passway  will  prevent  the  con- 
struction of  additional  tracks  at  that  point,  or  otherwise  inter- 
fere with  the  operation  of  the  railroad.  Besides,  according  to 
the  weight  of  the  evidence,  the  use  of  the  passway  in  ques- 
tion by  appellees  or  their  vendors  appears  to  have  com- 
menced and  was  exercised  and  claimed  as  a  right  ad- 
versely to,  and  by  recognition  of  the  then  owners  of 
the  land,  appellants'  vendors,  before  appellants  acquired 
their    right    of    way,    which  use    on    the    part    of  appellees    or 
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their  vendors  continued  without  interruption  until  the  time  of 
the  institution  of  this  action.  Appellants,  in  acquiring  their  right 
of  way,  were  therefore  charged  with  notice  of  appellees'  right  to 
the  passway,  for,  as  said  in  Wright  v.  Willis,  23  Ky.  Law  Rep. 
565,  63  S.  W.  991,  quoted  with  approval  in  Ray  v,  Nally,  28  Ky. 
Law  Rep.  421,  89  S.  W.  486:  "The  purchaser  of  land  through 
which  an  old  road  passed  was  charged  with  notice  of  the  fact  that 
the  persons  using  the  road  claimed  the  use  as  a  matter  oi  right, 
as  he  might  have  ascertained  that  fact  by  inquiring  of  them,  in- 
stead of  inquiring  of  the  vendor,  who  informed  him  that  the  use 
was  merely  permissive." 

It  appears  from  the  evidence  that  the  passway  over  appellants' 
right  of  way  is,  and  has  all  along  been,  a  well-defined  roadway, 
showing  the  use  and  wear  of  both  vehicles  and  horses.  It  is, 
however,  insisted  for  appellants  that  more  than  one  change  has 
been  made  in  the  passway  since  its  use  commenced,  and  that  such 
changes  negative  appellees'  claim  of  an  adverse  use  of  the  pass- 
way.  We  are  unable  to  see  the  force  of  this  argument.  The 
evidence  fails  to  show  any  material  change  in  the  passway  since 
it  was  established,  or  that  changes  were  made  with  the  purpose 
of  abandoning  it  as  a  passway.  The  effect  of  such  changes  in  a 
road  or  passway  is  Commented  on  in  the  case  of  Anderson  z\ 
South  worth,  25  Ky.  Law  Rep.  776,  76  S.  W.  391,  in  the  opinion 
of  which  it  is  said :  **It  is  true  that  one  or  two  changes  of  the 
passway  were  made  to  straighten  the  fences  of  some  of  the  own- 
ers of  the  land,  or  to  get  it  upon  firmer  and  better  ground;  but 
such  changes  were  made  by  moving  it  only  a  few  feet,  and  with 
no  purpose  of  abandoning  it  as  a  passway."  Ray  v.  Nally,  28 
Ky.  Law  Rep.  421,  89  S.  W.  486.  The  views  herein  expressed 
are  not  in  conflict  with  the  opinion  in  Thompson  v,  Louisville  & 
Nashville  Railroad  Company,  110  Ky.  973,  63  S.  W.  42.  The 
question  for  decision  in  that  case  was  whether  or  not  the  ap- 
pellant Thompson  was  legally  entitled  to  the  use  of  a  passway 
over  the  right  of  way  of  the  railroad  company.  It  was  held  that 
he  was  not,  because:  (1)  The  railroad  company  acquired  title 
to  and  possession  of  the  right  of  way  over  which  the  passway 
was  claimed  from  the  appellant  Thompson's  ancestors,  Sylvester 
and  Mary  Thompson,  by  proper  conveyances  without  any  reser\''a- 
tion  of  the  passway;  (2)  these  conveyances  were  made  prior  to 
the  time  the  appellant  acquired  title  to  his  land  by  inheritance; 

(3)  the  testimony  relied  on  by  appellant  to  establish  his  right  to 
the  passway  affirmatively  showed  that  no  grant  was  ever  made 
him  of  the  passway,  and  failed  to  show  such  a  continued  and 
adverse  user  thereof  by  him  or  those  under  whom  he  claimed  as 
could  have  ripened  his  claim  into  a  legal  right  by  prescription; 

(4)  the  facts  presented  by  the  record  were  such  as  to  make  it 
manifest  that  the  use  of  such  part  of  the  company's  right  of  way, 
as  would  have  been  included  in  the  passway  claimed,  was  ab- 
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solutely  essential  to  the  operation  of  its  railroad.  Thornton  v. 
Railroad  Company,  19  Ky.  Law  Rep.  96,  39  S.  W.  694.  The 
following  excerpt  from  the  opinion  summarizes  the  court's  con- 
clusions: "To  create  the  presumption  of  a  grant  of  the  right  of 
way,  the  circumstances  attending  its  use  must  be  such  as  to  make 
it  appear  that  its  use  was  accompanied  by  a  claim  of  right,  or  by 
such  acts  as  manifest  an  intention  to  enjoy  it  without  regard  to 
the  wishes  of  the  railroad  company.  The  record  entirely  fails 
to  show  such  evidence  in  this  case,  and  it  is  highly  improbable 
that  such  a  grant  was  ever  made,  as  it  is  manifest  that  the  entire 
right  of  way  claimed  by  appellee  will  ultimately  become,  ab- 
solutely essential  to  it  in  running  its  road,  and  the  business  of  the 
country  has  rapidly  developed  since  the  road  was  projected,  and 
probably  in  a  very  short  time  double  or  quadruple  tracks  will 
be  necessary  for  the  transportation  of  traffic  over  its  line." 

The  pertinency  of  the  last  conclusion  expressed  in  the  opinion 
supra  will  be  better  understood  when  it  is  suggested  that  it  is 
elsewhere  stated  in  the  opinion  that  the  right  of  way  of  the  Louis- 
ville &  Na^shville  Railroad  Company  is  only  66  feet  in  width. 
Moreover,  it  appears  that  the  railroad  company  made  in  that  case ' 
the  defense  that  the  granting  of  the  passway  asked  over  its  right 
of  way  would  not  leave  it  at  that  point  a  sufficiency  of  ground 
for  the  proper  operation  of  its  railroad.  As  before  indicated,  no 
such  defense  was  or  could  have  been  made  in  the  case  at  bar. 
The  facts  appearing  in  the  record  would  have  given  it  no  support. 
In  other  respects  the  case  supra  is  quite  unlike  this,  for  here 
there  is  evidence  out  of  which  arises  the  presumption  of  a  grant 
of  the  right  of  appellees  to  the  passway,  as  their  use  of  it  has 
been  attended  by  circumstances  which  make  it  appear  that  such 
use  was  accomplished  by  a  claim  of  right,  and  also  by  acts  suffi- 
cient to  manifest  an  intention  on  their  part  to  enjoy  it  without 
regard  to  the  wishes  of  appellants. 

Judgment  affirmed. 
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(Court  of  Appeals  of  Maryland,  Feb.  5,  1908.) 

[68    Atl.    Rep.    690.] 

Corporations — Foreign  Corporations — Carrying  on  Business  Within 
State. — Contracts  were  made  in  Maryland,  through  the  Merchants' 
&  Miners'  Transportation  Company,  a  domestic  corporation,  for  the 
Central  of  Georgia  Railway  Company,  a  foreign  corporation,  which 
the  foreign  company  recognized  as  binding.  The  domestic  corpora- 
tion sold  tickets  and  issued  bills  of  lading  good  over  its  own  line 
and  also  over  the  lines  of  the  foreign  corporation,  collecting  the 
whole  fare  in  the  case  of  a  passenger,  and  collecting  the  entire  charge 
for  the  carriage  in  the  case  of  freight.  An  agent  within  the  state 
was  appointed  jointly  by  the  two  companies  to  solicit  traffic  over 
both  lines,  which  were  advertised  under  the  name  of  the  "Central 
Savannah  Line."  In  the  window  of  the  building  occupied  by  the 
domestic  company  there  was  a  sign  "Central  Savannah  Line  via 
Central  of  Georgia  Railway  &  Merchants*  and  Miners'  Transporta- 
tion Company."  In  this  building  the  joint  agent  had  his  office,  and 
solicited  freight  for  transportation  over  parts  of  the  entire  line.  The 
advertising  folders  of  the  Central  of  Georgia  Railway  stated  that 
tickets  over  that  line  could  be  purchased  at  any  of  the  Merchants'  & 
Miners'  ticket  offices.  Held,  that  the  Central  of  Georgia  Railway 
Company  was  transacting  business  in  Maryland  within  the  meaning 
of  Code  Pub.  Gen.  Laws  1904,  art.  23,  §  409,  providing  that  nny 
corporation  not  chartered  by  the  state  which  shall  transact  business 
therein  shall  be  deemed  to  hold  and  exercise  its  franchises  within  the 
state,  and  shall  be  liable  to  suit  in  any  of  the  courts  of  the  state  on 
any  dealings  or  transactions  therein. 

Same — Actions — Process — Service — Sufficiency.* — In  the  absence  of 
statutory  provision,  process  in  an  action  against  a  corporation  is 
sufficient,  if  served  upon  some  person  upon  whom  it  may  fairly  be 
presumed  the  duty  devolves  by  virtue  of  his  official  position,  or  of 
his  employment  to  communicate  the  fact  of  service  to  the  governing 
power  of  the  corporation,  and  service  on  such  person  is  service  on  the 
corporation. 

Same.* — Where   process   is    served   upon    the    agent    of    a    foreign 

♦For  the  authorities  in  this  series  on  the  questions,  where  actions 
against  railroads  may  be  brought,  and  upon  whom,  in  such  actions, 
summons  may  be  served,  see  foot-notes  appended  to  Coakley  f. 
Southern  Ky.  Co.  (Ga.),  13  R.  R.  R.  371,  36  Am.  &  Eng.  R.  Cas..  X. 
S.,  371,  where  all  those  preceding  it  are  collected;  foot-notes  ap- 
pended to  Peterson  v.  Chicago,  etc.,  R.  Co.  (U.  S.),  25  R.  R.  R.  247, 
48  Am.  &  Eng.  R.  Cas.,  N.  S.,  247;  Green  v.  Chicago,  etc..  Rv.  Co. 
(U.  S.),  25  R.  R.  R.  194,  48  Am.  &  Eng.  R.  Cas..  N.  S.,  194;  Nelson 
V.  Chicago,  etc.,  R.  Co.  (111.),  23  R.  R.  R.  668,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  668. 
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corporation,  the  service  must  be  upon  such  an  agent  as  represents 
the  corporation  with  respect  to  the  business  which  it  does  within 
the  state. 

Same— Where  a  foreign  corporation  avails  itself  of  the  privileges 
of  doing  business  within  a  state  whose  laws  authorize  it  to  be  sued 
there  by  service  of  process  upon  an  agent,  its  assent  to  the  mode  of 
service  is  implied  so  as  to  render  it  amenable  to  suit  by  the  mode  of 
service  prescribed  by  the  statute.  ,       . 

Same.* — Two  connecting  carriers,  one  a  foreign  and  the  other  a 
domestic  corporation,  employed  the  same  agent  in  the  state  to  so- 
licit business.     His  office  was  maintained  jointly  by  both  companies 
in  a  building  in  which  was  located  the  offices  of  the  domestic  cor- 
poration.    He   was  under  the   immediate   direction   of  the   domestic 
corporation  by  whom  his  salary  was  paid  in  the  first  instance,  though 
a  portion  of  such  salary  was  afterwards  collected  from  the  foreign 
corporation.     He  did  not  issue  bills  of  lading,  but  quoted  rates,  and 
directed  shippers  to  the  offices  of  the   domestic  corporation  where 
bills  of  lading  were  issued,  and  the  whole  charge  for  transportation 
over  both  lines  collected.     Held,  that  under  Code   Pub.   Gen.   Laws 
1904.  art.  23,  §  411,  authorizing  service  upon  any  agent  of  a  foreign 
corporation  holding  and  exercising  franchises  within  the  state,  serv- 
ice upon    the    soliciting   agent    of    the    process    against    the    foreign 
corporation  was  sufficient  to  render  it  amenable  to  an  action  in  per- 
sonam within  the  state. 

Appeal  from  Superior  Court  of  Baltimore  City. 

Action  by  Maurice  H.  Eichberg  and  another,  copartners,  trad- 
ing as  the  Paper  Mills  Company,  against  the  Central  of  Georgia 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.  •  Affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Sen  mucker, 
Bi'RKE,  and  Worthington,  JJ. 

iohn  J,  Donaldson,  for  appellant. 
William  S.  Bryan,  Jr.,  for  appellee. 

WoRTHiNGTOx,  J.  The  action  in  this  case  was  instituted  in 
the  superior  court  of  Baltimore  city  by  the  appellees  (plaintiffs 
1-elow)  against  the  appellant  and  the  Merchants'  &  Miners' 
Transporta'ion  Company,  as  joint  defendants,  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiffs  through  the  neg- 
ligence of  the  defendants  in  transporting  a  large  quantity  of 
wrapping  paoers  and  paper  bags  from  Atlanta,  in  the  state  of 
Georgia,  to  Baltimore,  in  the  state  of  Maryland;  the  wrapping 
paper  and  paper  bags  having  been  as  alleged  injured  in  transit. 
The  narr  avers  that  both  the  defendants  are  common  carriers 
nf  goods;  ihe  Central  of  Georgia  Railway  Company  operating  a 

*See  foot-note  on  preceding  page. 
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steam  railroad  from  Atlanta,  in  the  state  of  Georgia,  to  Savan- 
nah, in  the  state  of  Georgia,  and  the  Merchants'  &  Miners' 
Transportation  Gjmpany  operating  steamships  from  Savannah, 
in  the  state  of  Georgia  to  Baltimore,  in  the  state  of  Maryland. 
Upon  the  filing  of  the  narr,  a  summons  was  issued  out  of  said 
court  for  the  defendants,  upon  which  the  sheriff  made  the  fol- 
lowing return:  "Summoned  the  Merchants'  &  Miners'  Trans- 
portation Compan]^,  a  body  corporate,  by  service  on  John  H. 
Robinette,  treasurer,  and  the  Central  of  Georgia  Railway  Com- 
pany, by  service  on  Frank  L.  Mortimer,  its  commercial  agent, 
and  a  copy  of  narr,  and  notice  to  plead  left  with  each  defend- 
ant; also  notice  of  said  summons  left  at  the  principal  offices  of 
the  said  corporations;  also  copies  of  the  writ  of  summons,  the 
process  in  the  within  case,  under  cover,  with  postage  stamp  an- 
nexed to  each  envelope,  placed  in  the.  post  office  of  Baltimore 
city  on  the  21st  day  of  March,  1907,  and  directed  to  John  H. 
Robinette  and  Frank  L.  Mortimer,  respectively,  at  the  principal 
offices  of  said  companies  at  the  southeast  corner  of  Light  and 
German  streets  in  the  city  of  Baltimore,  they  being  the  officers 
in  charge  thereof."  Subsequently  the  Central  of  Georgia  Rail- 
way Company  appeared  by  counsel,  specially  and  not  generally, 
and  moved  the  court  to  quash  the  writ  of  summons  issued  against 
it,  and  to  set  aside  the  alleged  service  of  the  same,  for  the  rea- 
sons (1)  that  the  said  railway  company  was  incorporated  by  the 
state  of  Georgia,  where  its  lines  were  chiefly  located,  and  that  it 
did  not  transact  business  in  the  state  of  Maryland  so  as  to  be 
amenable  to  the  jurisdiction  of  the  courts  of  this  state,  and  (2) 
that  service  was  not  made  on  such  an  agent  of  said  corporation 
as  would  legally  bring  the  corporation  into  court.  The  court  be- 
low held  the  service  sufficient,  and  the  railway  company  has 
brought  this  appeal. 

It  was  agreed  by  counsel  at  the  argvunent  that  no  advantage 
should  be  taken  of  the  fact  that  there  has  been  no  final  disposi- 
tion of  the  case  by  the  court  below,  the  desire  on  both  sides  be- 
ing to  have  the  question  of  the  sufficiency  of  the  service  deter- 
mined by  this  court  on  this  appeal.  In  regard  to  the  service  of 
summons  on  foreign  corporations  the  statute  law  of  this  state 
provides  as  follows: 

"(409)  Any  corporation  not  chartered  by  the  laws  of  this 
state  which  shall  transact  business  therein  shall  be  deemed  to 
hold  and  exercise  franchises  within  this  state  and  shall  be  liable 
to  suit  in  any  of  the  courts  of  this  state  on  any  dealings  or 
transactions  therein." 

"(411)  Suits  may  be  brought  in  any  court  of  this  state,  *  *  * 
against  any  corporation  not  incorporated  under  its  laws,  but 
deemed  to  hold  and  exercise  franchises  herein,  *  *  *  by  a 
resident  of  this  state  for  any  cause  of  action;  and  process  in 
such  suits  may  be  served  as  provided  in  section  410,  and  also 
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upon  any  agent  of  such  corporation,  *  *  *  and  in  case  of  serv- 
ice of  process  on  any  agent  notice  of  such  process  shall  be  left 
at  the  principal  office  of  said  corporation  if  there  be  such  office 
in  this. state."  Code  Pub.  Gen.  Laws  1904,  art.  23,  §§  409-411. 
The  question  is  one  for  judicial  determination  upon  the  facts 
as  they  appear  in  the  record.  The  question  may  be  divided  into 
two  propositions:  First.  Was  the  appellant  doing  business  in 
this  state?  Second.  Was  the  service  upon  a  proper  agent  of 
the  appellant?  The  facts  as  they  appear  in  the  affidavits  and 
testimony  found  in  the  record  are  as  follows:  The  appellant  is 
a  railroad  corporation,  organized  and  existing  under  the  laws 
of  the  state  of  Georgia,  having  its  whole  railroad  and  traffic  in 
that  state  and  in  adjoining  states,  no  portion  of  its  line  of  rail- 
way extending  into  this  state.  It  does,  however,  have  an  agent 
in  this  state,  a  Mr.  Mortimer,  whose  duty  is  to  solicit  in  Balti- 
more and  the  surrounding  territory,  traffic  for  and  over  what 
is  called  the  "Central  Savannah  Line";  the  Central  Savannah 
Line  having  no  distinct  legal  entity,  but  being  merely  a  name  to 
indicate  the  route  made  up  of  the  Merchants'  &  Miners'  Trans- 
portation Company,  the  Central  of  Georgia  Railway  Company, 
and  the  connections  of  the  said  railway  company.  Mr.  Mortimer 
has  an  office  in  Baltimore,  the  expense  of  maintaining  which  is 
paid  jointly  by  the  companies  above  named.  He  has  no  author- 
ity as  the  employee  of  the  Central  of  Georgia  Railway  Company 
to  make  contracts  or  agreements  for  the  shipment  of  goods  or 
passengers  or  to  sign  any  bills  of  lading  for  freight.  All  bills  of 
lading  for  goods  received  by  the  Merchants'  &  Miners'  Trans- 
portation Company  for  shipment  to  Savannah,  Ga.,  and  from 
thence  to  points  on  the  appellant's  line,  are  issued  by  the  said 
Merchants'  &  Miners'  Transportation  Company.  All  other  bills 
of  lading  issued  ifi  Maryland  entitling  the  holder  thereof  to  the 
transportation  of  property  over  the  appellant's  line  in  Georgia 
are  issued  by  the  initial  carrier,  and  not  by  the  appellant,  ^ir. 
Mortimer  in  the  solicitation  of  business  is  under  the  direction 
of  the  Merchants'  &  Miners'  Transportation  Company.  He  has 
no  discretion  in  the  quoting  of  rates,  and  no  authority  to  make 
or  agree  to  rates  other  than  those  printed  in  the  tariff  issued  to 
the  public  for  account  of  the  appellant  railway  company  by  the 
Merchants'  &  Miners'  Transportation  Company.  He  has  no  au- 
thcrit}'  to  collect  any  moneys  in  payment  of  freight,  or  to  en- 
tertain or  pay  claims  for  loss  or  upon  any  other  ground.  Mr. 
Mortimer's  salary  is  paid  to  him  directly  by  the  Merchants'  & 
Miners'  Transportation  Company,  who  in  turn  collects  from  the 
appellant  its  proportionate  part.  The  appellant  has  no  property 
in  the  state  of  Maryland  except  its  interest  in  the  furniture  and 
fixtures  used  by  Mr.  Mortimer  in  his  office.  Mr.  Alortimer's 
whole  duty  is  to  solicit  freight,  to  seek  to  get  it  against  the  ap- 
pellant's competitors,  and  to  persuade  the  shippers  to  select  the 
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route  which  includes  the  Central  of  Georgia.  In  case  of  goods 
going  Soulh  over  the  Central  Savannah  Line  via  the  Merchants' 
&  Aliners'  Transportation  Company,  the  latter  would  issue  the 
bill  of  ladiiig.  The  bill  of  lading  in  the  record  reads  in*  part  as 
follows :  "This  bill  of  lading  is  signed  for  the  different  carriers 
who  may  engage  in  the  transportation,  severally  not  jointly, 
each  of  which  is  to  be  bound  by  and  have  the  benefit 
of  the  provisions  thereof,  and  in  accepting  this  bill  of  lad- 
ing the  shipper,  owner,  and  consignee  of  the  goods  and  the  holder 
of  the  bill  of  lading  agree  to  be  bound  by  all  its  stipulations 
whether  printed  or  written."  A  ticket  sold  by  the  Merchants' 
&  ^liners'  Transportation  Company  over  its  line  to  Savannah 
and  thence  by  the  appellant's  road  to  Macon,  Ga.,  reads  in  part 
as  follows:  "In  selling  this  ticket  for  passage  over  other  lines 
and  checking  baggage  on  it  the  Merchants'  &  Miners'  Transpor- 
tation Company  acts  only  as  agent,  and  is  not  responsible  beyond 
its  own  line."  One  of  the  coupons  on  the  ticket  reads  as  fol- 
lows :  "Transfer. — Transfer  of  one  passenger  and  ordinary 
baggage  from  the  Merchants'  &  Miners'  Transportation  Com- 
pany's wharf  to  Central  of  Georgia  Railway  depot."  Then  fol- 
low the  names  of  several  cities  and  towns  in  Georgia  and  Ala- 
bama presumably  stations  on  the  line  of  appellant's 'railroad  in 
those  states,  and  then  appear  the  words,  "Issued  by  Merchants' 
&  Miners'  Transportation  Company."  On  cross-examination 
Mortimer  stated  "that  his  office  is  in  the  Merchants'  &  Miners* 
office  building  at  the  corner  of  Light  and  German  streets,  and 
that  on  the  window  of  his  office  are  the  words  'Central  of  Georgia 
Railway,  Commercial  Agent' ;  that  he  received  his  pay  from  the 
^Icrchants'  &  Miners'  Transportation  Company,  but  presumed 
it  is  contributed  to  bv  the  Atlantic  Coast  Line  and  the  Central 
of  Georgia  Railway  Company.  If  one  wanted  'to  send  freight 
from  here  (Baltimore)  to  some  point  on  the  Central  of  Georgia 
Railway,  witness  would  quote  him  a  rate.  Witness  would  not 
take  the  money  and  issue  a  bill  of  lading.  This  would  be  done 
by  the  agent  of  the  Merchants'  &  Miners'  Company  at  Long 
Dock."  It  was  admitted  for  the  purposes  of  the  motion  that  the 
plaintiffs  are  both  residents  of  the  slate  of  Maryland.  It  was 
also  admitted  that  through  shipments  are  made  from  Baltimore 
by  way  of  the  Mprehants*  &  Miners'  Transportation  line  and 
the  Central  of  Geoigia  Railway  to  points  on  the  line  of  the  lat- 
ter road,  and  a  through  bill  of  lading  is  issued  for  the  same,  and 
a  single  sum  paid  for  the  carriage :  also  that  there  is  a  sign  on  the 
door  of  the  office  where  a  ticket  like  the  one  aforementioned  war- 
sold,  which  reads:  "Merchants'  &  Miners'  Transportation  Com- 
pany's Ticket  Office."  On  one  of  the  windows  in  the  building  is 
the  following;  sign :  "Central  Savannah  Line  Via  the  Central  of 
Georgia  Railway  and  the  Merchants'  and  Miners'  Transportation 
Company."    Th.e  regular  advertising  folders  have  inside  of  them 
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the  statement  that  "the  Central  of  Georgia  sells  tickets  over  the 
Merchants'  &  Miners'  Transportation  Company  for  the  Jamestown 
Exposition  and  the  tickets  over  the  Central  of  Georgia  can  be  pur- 
chased at  an^ of  the  Merchants*  &  Miners'  ticket  offices."  Plaintiflfs 
proved  by  the  deputy  sheriff  who  served  the  writ  of  summons  in 
this  case  that  before  serving  the  writ  he  first  asked  Mr.  Mortimer 
if  he  was  the  commercial  agent  of  the  Central  of  Georgia  Railway 
Company,  and  having  been  answered  in  the  affirmative,  he  served 
the  writ  upon  him.  It  also  appears  that  there  is  another  soliciting 
agent  of  the  appellant  in- the  office  of  Mr.  Mortimer  who  is  under 
the  control  of  Mr.  Mortimer,  and  who  is  called  the  "Commercial 
Agent  of  the  Central  Savannah  Line."  Upon  these  facts  depend 
the  answer  to  the  question  whether  the  service  of  summons 
on  Mortimer  w^as  legally  sufficient  to  bring  the  appellant  within 
the  jurisdiction  of  the  suplerior  court  where  this  suit  was  insti- 
tuted. 

One  element  of  this  sufficiency,  *  as  heretofore  suggested,  is 
whether,  at  the  time  of  the  service  of  the  summons  on  Mortimer, 
the  appellant  was  doing  or  transacting  business  in  this  state,  and 
another  is  wheiher  Mortimer  was  at  the  time  of  such  service 
such  an  agent  of  the  appellant  corporation  as  is  contemplated  by 
our  statute  regulating  service  of  process  upon  foreign  corpora- 
tions doing  business  here.  There  is  no  case  in  our  own  reports 
directly  decisive  of  the  question,  and  an  examination  of  the  re- 
ported cases  of  the  other  states  and  of  the  federal  courts,  on  the 
subject  discloses  some  diversity  of  opinion  in  regard  to  it.  It 
was  formerly  held  that  a  corporation  could  not  be  sued  in  per- 
sonam outside  the  boundaries  of  the  state  under  whose  laws  it 
was  created,  and  wherein  it  resided  (19  Cyc.  1323:  Foster  v. 
Charles  Betcher  Lumber  Co.,  5  S.  D.  57,  58  N.  W.  9,  23  L.  R. 
A.  490,  49  Am.  St.  Rep.  859) ;  but  to  meet  and  obviate  the  in- 
convenience and  injustice  of  such  a  doctrine  the  Legislatures  of 
the  several  states  interposed  and  provided  for  the  service  of  proc- 
ess on  officers  and  agents  of  foreign  corporations  doing^  business 
therein  fSt.  Clair  v.  Cox,  106  U.  S.  350,  1  Sup.  Ct.  354  [1882] 
27  L.  Ed.  222).  In  19  Cyc.  1326,  where  this  subject  is  con- 
sidered, the  governing  principle  in  such  cases  is  declared  to  be 
set  forth  in  the  ckarcst  lieht  by  Mr.  Justice  Field  in  St.  Clair  7'. 
Cox.  supra,  as  follows :  "The  foreign  corporation  must  have  en- 
tered the  domestic  state  for  the  purpose  of  carrying  on  its  busi- 
ness there:  and  the  process  must  be  served  upon  an  agent  sus- 
taining such  relation  to  it  that  notice  to  the  agent  might  well  be 
deemed  notice  to  the  principal  without  any  violation  of  the  prin- 
ciples of  natural  justice."  In  solving  the  question  presented  by 
the  record  in  this  case,  the  first  inquiry  is  whether  the  appellant 
W'as  at  the  time  of  the  Service  of  the  summons  on  Mortimer 
transacting  business  in  this  state  within  the  meaning  of  our  stat- 
ute.   The  facts  show  that  while  Mortimer,  the  agent  upon  whom 
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the  summons  was  served,  had  no  power  to  make  contracts  for 
the  appellant,  yet  that  by  and  through  the  agency  of  the  Mer- 
chants' &  Miners*  Transportation  Company,  a  domestic  corpora- 
tion, contracts  were  made  in  this  state  for  and  in  the  name  of  the 
appellant,  which  contracts  the  appellant  recognized  an3  accepted 
as  valid  and  binding  upon  it.  The  domestic  corporation  sold 
tickets  and  issued  bills  of  lading  good  over  its  own  line  and 
also  over  the  lines  of  the  appellant.  In  the  case  of  a  passenger 
the  whole  fare  would  be  paid  to  the  domestic  corporation,  and  in 
the  case  of  frieght  a  through  bill  of  lading  would  be  issued  and 
a  single  sum  paid  for  the  carriage.  Mr  Mcrtimer  was  appo'ptetl 
jointly  by  the  Merchants'  &  Miners'  Transportation  Company  and 
its  connecting  carrier,  the  Central  of  Georgia  Railway  Company,  to 
solicit  traffic  for  what  was  known  as  the  **Central  Savannah  Line," 
which  was  the  appellation  for  advertising  purposes  of  the  whole 
route  made  up  principally  of  the  two  connecting  carriers  above 
mentioned.  Thus  on  one  of  the  windows  in  the  building  occupied 
by  the  Merchants'  &  Miners'  Transportation  Company  at  the 
Southeast  corner  of  Light  and  German  streets  in  the  city  of 
Baltimore  appears  the  sign :  "Central  Savannah  Line  via  Central 
of  Georgia  Railway  and  the  Merchants'  &  Miners'  Transporta- 
tion Company."  In  this  same  building  Mortimer  has  his  office, 
and,  as  the  representative  of  both  these  connecting  carriers,  is 
regularly  engaged  in  the  procurement  of  freight  for  transporta- 
tion over  some  part  of  the  entire  line.  The  regular  advertising 
folders  of  the  appellant  have  inside  of  them  the  statement  that 
tickets  over  the  Central  of  Georgia  can  be  purchased  at  any  of 
the  Merchants'  &  Miners'  ticket  offices.  All  these  facts  and  cir- 
cumstances taken  together  show  that  the  sale  of  tickets  and  the 
issuance  of  through  bills  of  lading  by  the  domestic  corpo- 
ration over  its  own  line,  and  over  the  lines  of  the  appellant, 
were  not  occasional  or  accidental  merely,  but  a  part  of  its  reg- 
ular, usual,  and  ordinary  business,  and  that  the  domestic  corpo- 
ration was  the  recognized  agent  of  the  appellant,  and,  as  such, 
authorized  to  make  contracts  in  this  state  for  the  transportation 
of  passengers  and  freight  over  appellant's  lines  in  the  state  of 
Georgia.  We  must  therefore  hold  that  the  appellant  was  trans- 
acting business  in  this  state  within  the  meaning  of  our  statute 
provisions  on  the  subject.  For  cases  more  or  less  analogous  we 
cite:  Denver  &  Rio  Grande  R.  R.  z\  Roller,  100  Fed.  738,  41 
C.  C.  A.  22,  49  L.  R.  A.  77;  Van  Dresser  r.  Oregon  Rv.  Co. 
(C.  C.)  48  Fed.  202:  ^^lerchants'  Mfg.  Co.  v.  Grand  Trunk  Ry. 
Co.  (C.  C.)  13  Fed.  358. 

ThQ  remaining  inquiry  is  whether  Mortimer,  upon  whom  the 
summons  in  this  case  was  served,  was,  at  the  time  of  such  serv- 
ice, such  an  agent  of  the  appellant  as  is  contemplated  by  our 
statute.  While  it  is  true  that,  when  process  is  served  on  an  agent 
of  a  foreign  corporation,  the  service  must  be  upon  such  an  agent 
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as  represents  the  corporation  with  respect  to  business  which  it 
does  within  the  state.  (Crook  v.  Girard  Iron  Co.,  87  Md.  138, 
39  Atl.  94,  67  Am.  St.  Rep.  325 ;  North.  Cent.  Ry.  Co.  v.  Rider, 
45  Md.  24),  yet  the  general  principle,  apart  from  statutory  pro- 
vision in  regard  to  all  corporations,  is  that  process  is  sufficient 
if  served  upon  some  person  upon  whom  it  may  fairly  be  pre- 
sumed the  duty  devolves  by  virtue  of  his  official  position,  or  of 
his  employment,  to  communicate  the  fact  of  service  to  the 
governing  power  of  the  corporation.  Service  on  such  a 
person  is  service  on  the  corporation.  Dock  v.  Elizabethtown 
Steam  Mfg.  Co.,  34  N.  J.  Law,  312.  When  a  statute  of  the 
forum  state  provides  a  method  of  service  upon  foreign  corpora- 
tions doing  business  there,  the  foreign  corporation  which  comes 
there  and  transacts  t)usiness  is  presumed  to  assent  to  such  method 
of  service  as  fully  as  though  it  had  specially  authorized  its  agents 
to  receive  service  of  process  in  such  method.  Boggs  v.  Inter- 
American,  etc.,  Co.  (Md.)  66  Atl.  262;  13  A.  &  E.  Ency.  Law, 
895;  Reeves  7\  Southern  Ry.  Co.,  121  Ga.  561,  49  S.  E.  674,  70 
L.  R.  A.  523.  In  the  case  at  bar  Mortimer,  upon  whom  the  sum- 
mons was  served,  was  at  the  time  of  such  service  the  acknowl- 
edged agent  of  the  appellant  in  this  state  for  the  purpose  of 
solicitation.  He  was  also  the  agent  of  the  Mercliants'  &  Miners^ 
Transportation  Company  for  the  same  purpose.  In  addition  to 
this  his  office  in  Baltimore  was  maintained  jointly  by  the  two 
connecting  carriers  in  the  same  building  where  were  located  the 
offices  of  the  domestic  corporation,  which,  as  we  have  seen,  was, 
for  transportation  purposes,  the  agent  of  the  appellant  in  this 
state.  He  was  under  the  immediate  direction  of  the  domestic 
corporation  by  whom  his  salary  was,  in  the  first  instance,  paid, 
though  a  proper  proportion  of  such  salary  was  afterwards  col- 
lected of  the  appellant.  While  Mortimer  did  not  himself  issue 
bills  of  lading,  he  did  quote  rates  and  direct  shippers  to  the  of- 
fices of  the  domestic  corporation  where  through  bills  of  lading  were 
issued  and  the  whole  charge  for  transportation  collected.  Was  he 
not  therefore  representing  the  appellant  here  with  respect  to  the 
business  which  it  was  doing  in  this  state?  and  may  it  not  fairly 
be  presumed  from  the  character  of  his  employment,  without  any 
violation  of  the  principles  of  natural  justice,  that  he  would  com- 
municate the  fact  of  the  service  of  summons  upon  him  to  the 
governing  power  of  the  foreign  corporation  which  he  represented 
here?  If  so,  we  think  Mortimer  was  such  an  agent  of  the  ap- 
pellant as  is  contemplated  by  our  statute.  When  a  corporation 
avajls  itself  of  the  privileges  of  doing  business  in  a  state  whose 
laws  authorize  it  to  be  sued  there  by  service  of  process  upon  an 
agent,  its  assent  to  that  mode  of  service  is  implied.  Accordingly 
it  has  been  repeatedly  held  that  a  foreign  corporation  consents 
to  be  amenable  to  suit  by  such  mode  of  service  as  the  laws  of 
the  state  provide,  when  it  invokes  the  comity  of  the  state  for 
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the  transaction  of  its  affairs.  Denver,  etc.,  R.  Co.  v.  Roller,  100 
Fed.  741,  41  C.  C.  A.  22,  49  L.  R.  A.  77;  Ins.  Co.  v.  French,  18 
How.  fU.  S.)  404,  15  L.  Ed.  451. 

We  have  examined  and  carefully  considered  the  cases  re- 
ferred to  by  the  learned  counsel  for  the  appellant,  and  consider 
that  wherein  they  are  not  distinguishable  from  the  case  at  bar 
we  cannot  give  them  our  sanction  as  applicable  to  the  interpre- 
tation of  the  statute  law  of  this  state  regulating  service  of  proc- 
ess in  a  transitory  action  like  this. 

We  hold,  therefore,  that  the  appellant  was  doing  business  within 
this  state,  and  that  the  service  of  process  upon  Mortimer  was 
upon  an  agent  bearing  such  relation  to  the  business  the  appellant 
transacted  in  this  state  as  to  render  appellant  amenable  to  an 
action  in  personam  in  the  court  wherein  this  suit  was  instituted. 
The  judgment  will  therefore  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


Mason  City  &  Fort  Dotx^e  Railroad  Company  z\ 

C.  D.  Boynton. 

(Argued  January  22,  23,  1907.     Decided  February  25,  1907.) 

[27   Sup.   Ct.   Rep.  321.] 

Removal  of  Causes — Diverse  Citizenship — Which  Party  Is  Defend- 
ant in  Condemnation  Proceedings.* — The  express  declaration  in  Iowa 
Code  1897,  §  2009,  that,  on  the  appeal  to  a  district  court,  which 
either  party  may  take  from  the  commissioners*  award  in  proceedings 
to  condemn  land  for  railway  purposes,  the  "landowner  shall  be 
plaintiff  and  the  corporation  defendant,"  does  not  fix  the  status  of 
the  parties  under  the  removal  act,  but  the  landowner  must  be 
deemed  the  defendant  so  far  as  the  right  of  removal  to  a  Federal 
circuit  court  on  the  ground  of  diverse  citizenship  is  concerned,  be- 
cause, under  the  state  statutes,  the  institution  and  continuance  of  the 
proceedings  depend  upon  the  will  of  the  railroad  company. 

On  a  Certificate  from  the  United  States  Circuit  Court  of 
Aoppals  for  the  Eighth  Circuit  presenting  a  question  as  to 
whether  the  landowner  in  condemnation  proceedings  is  the  de- 
fendant for  the  purnose  of  removal  to  a  Federal  circuit  court. 
Answered   in   the  affirmative. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  riifht  to 
remove  cause  to  federal  court  because  of  diversity  of  citizenship,  see 
foot-note  appended  to  Staton  v.  Atlantic  Coast  Line  R.  Co.  (X.  Car.), 
23  R:  R.  R.  678,  46  Am.  &  Eng.  R.  Cas.,  X.  S..  678;  foot-notes  ao- 
pended  to  Cincinnati,  etc.,  Rv.  Co.  v.  Bohon  (U.  S.),  22  R.  R.  R. 
434,  45  Am.  &  Eng.  R.  Cas.,  is".   S.,  434. 


Voi<  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        365 

Mason  City  &  Fort  Dodg-e  R.  Co.  v,  Boynton 

Statement  by  Mr.  Justice  Holmes  : 

This  case  comes  here  on  the  following  certificate : 

"The  United  States  circuit  court  of  appeals  for  the  eighth 
circuit,  sitting  at  the  city  of  St.  LxDuis,  Missouri,  on  the  8th  day 
of  December,  A.  D.  1905,  certifies  that  the  record  on  file  in  the 
above-entitled  cause,  which  is  pending  in  such  court  upon  a  writ 
of  error  duly  issued  to  review  a  judgment  rendered  in  such  cause 
in  favor  of  the  defendant  in  error  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Iowa,  discloses  the  fol- 
lowing: 

"The  Code  of  Iowa,  1897,  in  a  chapter  relating  to  the  taking 
of  private  property  for  works  of  internal  improvement,  includ- 
ing the  construction  and  repair  of  railways,  contains  ^he  follow- 
ing: 

**  *Sec.  1999.  If  the  owner  of  any  real  estate  necessary  to  be 
taken  for  either  of  the  purposes  mentioned  in  this  chapter  re- 
fuses to  grant  the  right  of  way  or  other  necessary  interest  in  said 
real  estate  required  for  such  purposes,  or  if  the  owner  and  the 
corporation  cannot  agree  upon  the  compensation  to  be  paid  for 
the  same,  the  sheriff  of  the  county  in  which  such  real  estate  may 
be  situated  shall,  upon  written  application  of  either  party,  ap- 
point six  freeholders  of  said  county  not  interested  in  the  same  or 
a  like  question,  who  shall  inspect  said  real  estate,  and  assess  the 
damages  which  said  owner  will  sustain  by  the  appropriation  of 
his  land  for  the  use  of  said  corporation,  and  make  report  in  writ- 
ing to  the  sheriff  of  said  county;  and,  if  the  corporation  shall, 
at  any  time  before  it  enters  upon  said  real  estate  for  the  purpose 
of  constructing  said  railway,  pay  to  the  sheriff,  for  the  use  of  the 
owner,  the  sum  so  assessed-  and  returned  to  him  as  aforesaid,  it 
may  construct  and  maintain  its  railway  over  and  across  such 
premises.' 

"  *Sec.  2009.  Either  party  may  appeal  from  such  assessment 
to  the  district  court  within  thirty  days  after  the  assessment  is 
made,  by  giving  the  adverse  party,  or,  if  such  party  is  the  corpo- 
ration, its  agent  or  attorney,  and  the  sheriff  notice  in  writing  that 
such  appeal  has  been  taken.  The  sheriff  shall  thereupon  file  a 
certified  copy  of  so  much  of  the  appraisement  as  applies  to  the 
part  appealed  from,  and  said  court  shall  try  the  same  as  in  an 
action  by  ordinary  proceedings.  The  landowner  shall  be  plain- 
tiff and    the   corporation   defendant. 

"  *Sec.  2010.  An  appeal  shall  not  delay  the  prosecution  of  work 
upon  said  railway  if  said  corporation  pays  or  deposits  with  the 
sheriff  the  amount  assessed.  The  sheriff  shall  not  pay  such  de- 
posit over  to  the  person  entitled  thereto  after  the  service  of  no- 
tice of  appeal,  but  shall  retain  the  same  until  the  determination 

thereof. 

"'Sec.  2011.    On  the  trial  of  the  appeal  no  judgment  shall  be 
rendered  except  for  costs.    The  amount  of  damages  shall  be  as- 
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certained  and  entered  of  record,  and,  if  no  money  has  been  paid 
or  deposited  with  the  sheriff,  the  corporation  shall  pay  the  amount 
so  ascertained,  or  deposit  the  same  with  the  sheriff  before  en- 
tering upon  the  premises.  Should  the  corporation  decline  to 
take  the  property  and  pay  the  damages  awarded  on  final  deter- 
mination of  the  appeal,  then  it  shall  pay,  in  addition  to  the  costs 
and  damages  actually  suffered  by  the  landowner,  a  reasonable 
attorney's  fee,  to  be  taxed  by  the  court. 

"  *Sec.  2012.  If,  on  the  trial  of  the  appeal,  the  damages 
awarded  by  the  commissioners  are  increased,  the  corporation  shall 
pay  or  deposit  with  the  sheriff  the  whole  amount  of  damages 
awarded  before  entering  on  or  using  or  controlling  the  premises. 
The  sheriff,  upon  being  furnished  with  a  certified  copy  of  the 
assessment,  may  remove  said  corporation,  and  all  persons  acting 
for  or  under  it,  from  said  premises,  unless  the  amount  of  the  as- 
sessment is  forthwith  paid  or  deposited  with  him. 

"  *Sec.  2013.  If  the  amount  awarded  by  the  commissioners 
is  decreased  on  the  trial  of  the  appeal,  the  reduced  amount  only 
shall.be  paid  the  landowners.' 

"Section  3497  of  the  Code  of  Iowa,  1897,  also  provides: 

"  *An  action  may  be  brought  against  any  railroad  corporation, 
*  *  *  in  any  county  through  which  such  road  or  line  passes  or 
is  operated.* 

*The  Mason  City  &  Fort  Dodge  Railroad  Company,  plaintiff 
in  error,  hereinafter  called  'railroad  company,'  was  a  railroad  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of 
Iowa,  and,  as  such,  entitled  to  avail  itself  of  the  provisions  of 
the  foregoing  statutes  of  Iowa.  C.  D.  Boynton,  defendant  in 
error,  hereinafter  called  the  owner,  was  the  owner  of  certain  lots 
of  ground  in  the  town  of  Carroll,  Carroll  county,  in  the  state  of 
Iowa,  and  was,  at  all  times  mentioned  herein,  a  citizen  of  the 
state  of  Missouri.  Prior  to  February  18,  1902,  the  railroad  com- 
pany, requiring  Boynton's  lots  as  a  right  of  way  for  the  con- 
struction of  its  railroad,  filed  an  application  in  the  office  of  the 
sheriff  of  Carrol  county,  asking  for  the  appointment  of  six  free- 
holders to  inspect  the  lots  and  assess  the  damages  which  the 
owner  would  sustain  by  the  appropriation  of  his  lots  for  the  use 
of  the  railroad  company.  On  February  18,  1902,  the  commis- 
sioners were  duly  appointed  by  the  sheriff  and  made  their  re- 
port, assessing  the  owner's  damages  occasioned  by  the  appropria- 
tion of  his  lots  by  the  railroad  company  at  $4,750. 

"On  the  same  day  the  railroad  company  paid  the  sheriff  that 
amount  of  money  for  the  use  of  the  owner. 

"Afterwards,  and  within  the  time  fixed  by  the  state  statute,  the 
owner  appealed  from  the  commissioners'  award  to  the  district 
court  of  Carroll  county.  In  due  time,  the  owner  filed  in  the 
last-mentioned  court  a  petition  for  the  removal  of  the  cause  into 
the  circuit  court  of  the  United  States  for  the  western  division 
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of  the  southern  district  of  Iowa,  on  the  ground  of  diversity  in 
citizenship.  In  his  petition  and  bond  to  secure  such  removal 
the  owner  referred  to  and  treated  himself  as  the  defendant,  and 
referred  to  and  treated  the  railroad  company  as  the  plaintiff,  in 
the  case. 

"In  due  course  the  cause  came  on  for  hearing  in  the  circuit 
court,  when  the  parties,  by  a  written  stipulation  filed  with 
the  clerk,  waived  a  jury  and  agreed  to  try  the  case 
to  the  court.  Both  parties  introduced  evidence  and  fully  sub- 
mitted themselves  to  the  jurisdiction  of  the  court  (if  they  could 
do  so).  The  trial  resulted  in  an  assessment  of  the  owner's  dam- 
ages at  $11,445,  and  in  a  judgment  against  the  railroad  com- 
pany for  costs,  including  a  fee  of  $300  for  the  owner's  attorneys. 
In  due  time  the  railroad  company  regularly  sued  out  a  writ  of 
error  to  the  end  that  the  record  and  proceedings  in  the  circuit 
court  might  be  reviewed  by  this  court.  The  assignment  of  errors 
which  accompanied  the  petition  for  the  writ  of  error  alleged  that 
the  circuit  court  erred  in  ascertaining  and  fixing  the  amount  of 
damages  to  be  paid  by  the  railroad  company  for  its  appropriation 
of  the  owner's  lots,  in  that  there  was  an  entire  absence  of  evi- 
dence to  support  the  award  and  finding.  At  no  time  during  the 
pendency  of  the  proceedings  in  the  circuit  coitrt  did  the  railroad 
company  question  the  jurisdiction  of  that  court  or  the  right 
of  the  owner  to  remove  the  cause  into  that  court,  but  both  parties 
participated  in  the  trial  up  to  a  final  judgment,  and  in  the  pro- 
ceeding to  secure  a  writ  of  error,  as  if  there  was  no  question  of 
jurisdiction  in  the  case.  Not  until  the  railroad  company  filed 
its  brief  in  this  court  was  the  jurisdiction  of  the  circuit  court  in 
any  manner  challenged.  But,  in  its  brief,  as  also  in  the  oral  argu- 
ment made  in  its  behalf,  the  chief  point  relied  upon  by  the  rail- 
road company  to  secure  a  reversal  of  the  finding  and  judgment 
of  the  circuit  court  is  that  the  owner  was  the  plaintiff  in  said 
cause  and  proceeding,  and  did  not  have  the  right  to  remove  the 
same  into  the  circuit  court,  and  that  therefore  that  court  could 
not  entertain  jurisdiction  thereof. 

"And  the  circuit  court  of  appeals  for  the  eighth  circuit  further 
certify  that  the  following  questions  of  law  are  presented  in 
this  cause,  that  their  decision  is  indispensable  to  a  decision  of  the 
cause,  and  that  to  the  end  that  such  court  may  properly  decide 
the  issues  of  law  so  presented  it  desires  the  instruction  of  the 
Supreme  Court  of  the  United  States  upon  such  questions,  to  wit : 

"1.  Was  the  landowner  a  defendant  within  the  meaning  of 
the  removal  statute,  when  the  suit  was  removed  into  the  circuit 
court? 

"2.  If  the  landowner  was  not  a  defendant,  within  the  meaning 
of  the  removing  statute,  could  the  circuit  court  take  cognizance 
of  the  suit  through  a  removal  by  him?  Stated  in  other  words, 
the  question  is  this :     Is  the  provision  of  the  removal  statute,  to 
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the  effect  that  the  removal,  on  the  ground  of  diverse  citizenship, 
may  be  'by  the  defendant  or  defendants  therein,  being  nonresi- 
dents of  that  state/  restrictive  and  jurisdictional  in  the  sense 
that  cognizance  of  the  suit  can  be  taken  by  the  circuit  court 
through  a  removal  only  when  it  is  by  the  defendant,  or  is  the 
provision  only  modal  and  formal  in  the  sense  that  noncompliance 
therewith,  or  nonconformity  thereto,  may  be  waived? 

**3.  Is  the  judicial  proceeding  which  the  landowner  is  au- 
thorized by  the  statutes  of  Iowa  to  initiate  in  the  district  court 
of  the  state,  by  way  of  a  so-called  appeal  from  the  as- 
sessment of  the  commissioners  selected  by  the  sheriff,  a  suit 
which  can  be  originally  instituted  in  the  circuit  court  of  the 
United  States,  when  the  citizenship  of  the  parties  and  the  sum 
or  value  of  the  matter  in  dispute  are  such  as  to  make  the  suit 
otherwise  cognizable  in  that  court? 

'*4.  If  the  circuit  court  could  not  have  taken  cognizance  of  the 
suit  through  the  removal  by  the  landowner,  and  if  the'  circuit 
court  could  have  taken  cognizance  of  the  suit  through  its  original 
institution  in  that  court  after  the  assessment  by  the  commis- 
sioners, did  the  parties,  by  appearing  in  the  circuit  court  and  there 
litigating  to  a  final  conclusion  the  matter  in  dispute,  without  any 
objection  lo  the  jurisdiction  of  the  court  or  to  the  manner  in 
which  its  jurisdiction  was  invoked,  authorize  the  circuit  court  to 
exercise  jurisdiction  and  to  proceed  to  final  judgment  in  like 
manner  and  with  like  effect  as  if  the  suit  had  been  originally 
instituted  in  that  court,  the  citizenship  of  the  parties  and  the 
sum  or  value  of  the  matter  in  dispute  being  such  as  to  make  the 
suit  otherwise  cognizable  in  that  court? 

Messrs,  Thomas  D.  Healy,  A.  G.  Briggs,  John  L.  ErdalL  M- 
F,  Healy,  and  Robert  Healy  for  the  Mason  City  &  Fort  Dodge 
Railroad  Company. 

Mr.  Benjamin  I.  Salinger  for  Boynton. 

Mr.  Justice  IiOlmks  delivered  the  ooinion  of  the  court: 
In  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  49  L.  ed.  462,  25  Sup.  Ct.  Rep.  251,  it  was  decided  that 
proceedings  of  this  character  could  be  removed  to  the  United 
States  circuit  court.  The  question  to  be  decided  now  is  only 
whether  the  removal  in  this  case  can  be  upset  on  the  ground  that 
it  was  asked  by  the  wrong  party.  The  railroad  company  relies 
upon  the  words  of  the  Iowa  Code,  §  2009,  quoted  above,  and 
upon  a  decision  of  the  supf'reme  court  of  the  state  in  a  case  like 
the  present,  except  that  the  railroad  was  a  foreign  company,  in 
which  it  was  held  that  the  railroad  had  a  right  to  remove.  Mvers 
V.  Chicago  &  N.  W.  R.  Co.,  118  Iowa,  312,  324,  91  X. 
W.  1076.  See  also,  Kirby  v.  Chicago  &  X.  \V.  R.  Co.,  lOf^ 
Fed.  551.  It  is  said  that  this  court  is  bound  by  the  con- 
struction given  to  the  state  law  by  the  state  court.  Indeed,  the 
above  §  2009  does  not  need  construction ;  it  enacts,  in  terms,  ihat 
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the  landowner  shall  be  plaintiff.  As  the  right  to  remove  a  suit 
is  given  only  to  the  defendants  therein,  being  nonresidents  of  the 
state,  It  is  argued  that  the  state  decision  ends  the  case. 

But  this  court  must  construe  the  act  of  Congress  regarding  re- 
moval. And  it  is  obvious  that  the  word  "defendant"  as  there 
used  is  directed  toward  more  important  matters  than  the  burden 
of  proof  or  the  right  to  open  and  close.  It  is  quite  conceivable 
that  a  state  enactment  might  reverse  the  names  which,  for  the 
purposes  of  removal,  this  court  might  think  the  proper  ones  to  be 
applied.  In  condemnation  proceedings  the  words  "plaintiff"  and 
"defendant"  can  be  used  only  in  an  uncommon  and  liberal  sense. 
The  plaintiff  complains  of  nothing.  The  defendant  denies  no 
past  or  threatened  wrong.  Both  parties  are  actors :  one  to  ac- 
quire title,  the  other  to  get  as  large  pay  as  he  can.  It  is  not  nec- 
essary, in  order  to  decide  that  the  present  removal  was  right, 
to  say  that  the  state  decision  was  wrong.  We  leave  the  latter 
question  where  we  find  it.  But  we  are  of  opinion  that  the  re- 
moval in  this  case  was  right  for  reasons  which  it  will  not  take 
long  to  state. 

It  is  said  the  proceedings  only  become  a  case,  within  the  mean- 
ing of  the  act  of  Congress,  after  the  preliminary  assessment  and 
the  appeal,  and  that  then  the  landowner  is  in  the  position  of  one 
demanding  pay  for  property  which  he  has  lost.  If  we  take  a 
general  view  of  the  Iowa  statutes,  this  conclusion  is  not  correct. 
The  railroad  might  have  taken  the  appeal.  If  it  had,  the  land- 
owner would  have  been  on  the  defensive  in  endeavoring  at  least 
to  uphold  the  assessment,  but  he  would  have  been  called  the 
plaintiff  none  the  less.  Whichever  party  appeals,  it  is  not  true 
that  the  landowner  is  seeking  pay  for  what  he  has  lost.  By  § 
2011  the  railroad  is  free  to  decline  to  take  the  property  if  it 
thinks  the  price  too  large.  Even  if,  as  in  this  case,  it  deposits 
the  amount  first  assessed  with  the  sheriff,  the  latter  is  not  to  pay 
it  over  until  the  determination  of  the  appeal.  §  2010.  We  see 
no  reason  to  suppose  that  the  deposit  impairs  the  railroad's  right 
to  withdraw,  although  the  supreme  court  of  Iowa  says  tibi  supra, 
that,  by  payment  and  entry,  the  railroad  appropriates  the  land. 
See  §  2013.  Probably,  too,  the  position  of  the  parties  under  the 
act  of  Congress  should  be  determined  upon  general  considera- 
tions, without  regard  to  what  has  happened.  Looked  at  as  a 
whole,  the  Iowa  statutes  provide  a  process  by  which  railroads 
and  others  may  acquire  land  for  their  purposes  which  the  owner 
refuses  to  sell.  The  first  step  is  the  valuation.  Whether  it  is 
part  of  the  case  or  not,  it  is  a  necessary  condition  to  the  pro- 
ceedings in  court.  Against  the  will  of  the  owner  the  title  to  the 
land  is  not  acquired  until  the  case  is  decided  and  the  price  paid> 
The  intent  of  the  railroad  to  get  the  land  is  the  mainspring  of 
the  proceedings  from  beginning  to  end,  and  the  persistence  of 
that  intent  is  the  condition  of  their  effect.    The  state  is  too  con- 
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siderate  of  the  rights  of  its  citizens  to  take  from  them  their  land 
in  exchange  for  a  mere  right  of  action.  The  land  is  not  lost 
until  the  owner  is  paid.  Therefore,  in  a  broad  sense,  the  railroad 
is  the  plaintiff,  as  the  institution  and  continuance  of  the  pro- 
ceedings depend  upon  its  will.  Hudson  River  R.  &  Terminal  Co. 
V.  Day,  54  Fed.  545. 

It  is  not  argued  that  this  is  any  the  less  a  suit  because  the 
railroad  is  free  to  decline  to  take  the  property.  The  adjudica- 
tion fixes  the  right  of  the  railroad  to  take  the  land  at  the  price 
adjudged,  and  charges  it  with  costs  and  attorney's  fees  taxed  by 
the  court,  in  case  it  elects  not  to  take.  The  question  is  not  dis- 
cussed in  Madisonville  Traction  Co.  z\  St.  Bernard  Min.  Co. 
supra,  where,  if  there  had  been  anything  in  it,  possibly  it  might 
have  been  raised.  As  what  we  have  said  is  sufficient  to  dispose 
of  the  matter  of  the  certificate,  we 'think  it  unnecessary  to  con- 
sider other  arguments,  or  to  answer  any  question  but  the  first. 

The  first  question  is  answered  **Yes." 


New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin. 

(Supreme  Court  of  Indiana,  Jan.  8,  1908.) 
[83    N.    E.    Rep.    343.] 

Master  and  Servant — Injuries  to  Servant — Care  Required — Foreign 
Cars — Inspection."" — Where  a  railroad  company  received  a  foreign 
car  to  be  handled  in  a  switchyard,  it  must  exercise  reasonable  care 
to  inspect  the  car  to  ascertain  if  it  is  in  a  reasonably  safe  condition, 
and  if  found  out  of  repair,  either  to  repair  it,  or  notify  those  of  its 
employees  who  may  be  called  on  to  handle  it  of  the  danger  or  de- 
fect. 

Same — Complaint. — In  an  action  for  injuries  to  a  switchman,  the 
first  paragraph  of  the  complaint  alleged  that  defendant  hauled  a 
defective  and  dangerous  car,  with  a  large  nail  projecting  from  the 
brake  beam  in  such  a  position  as  to  come  in  contact  with  the  person 
and  clothes  of  a  switchman  engaged  in  coupling  that  end  of  the  car. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company,  as  a  master,  to  inspect  foreign  cars,  see  foot-notes 
appended  to  New  York,  etc.,  R.  Co.  v.  Hamlin  (Ind.),  22  R.  R.  R- 
701,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  701. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
warn  and  instruct  employees,  see  foot-notes  appended  to  Louisiana 
&  A.  R.  Co.  V.  Miles  (Ark.),  25  R.  R.  R.  475,  48  Am.  &  Eng.  R. 
Cas.,  N.  S..  4^5;  Bollington  v.  Louisville  &  N.  R.  Co.  (Ky.),  25  R. 
R.  R.  350,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  350;  foot-notes  appended  to 
Savage  v.  Rhode  Island  Co.  (R.  I.),  25  R.  R.  R.  206,  48  Am.  &  Eng. 
R.  Cas.,  N.  S.,  206. 
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The  plaintiff  had  no  knowledge  or  notice  of  the  defect  in  time  to 
avoid  it,  though  the  defendant  might  have  discovered  it  on  reason- 
able inspection,  by  reason  whereof  defendant  failed  to  furnish  plain- 
tiff with  a  safe  place  to  work  and  safe  appliances,  which  resulted  in 
plaintiffs  injury.  The  second  paragraph  alleged,  in  addition,  that 
immediately  on  arrival  of  the  car  in  the  defendant's  switchyard, 
prior  to  the  accident,  defendant  inspected  it,  and  found  its  defective 
condition,  but  failed  to  repair  or  give  warning  thereof,  though  it  had 
sufficient  time  to  do  so.  Held,  that  neither  paragraph  is  demurrable 
for  want  of  facts. 

Trial — Special  Interrogatories — General  Verdict — Conflict. — Under 
Prac.  Act,  §  337,  Rev.  St.  1876,  p.  172,  authorizing  a  rendition  of 
judgment  on  answers  to  special  interrogatories,  if  they  are  in  irrecon- 
cilable conflict  with  the  general  verdict,  it  must  appear  from  all 
of  such  interrogatories  taken  together  that  such  conflict  exists,  in 
order  to  justify  the  setting  aside  of  a  general  verdict. 

Same — ^Presumptions. — Presumptions  and  intendments  arising  in 
support  of  a  general  verdict  cannot  be  also  indulged  to  establish  a 
contradiction  in  the  answers  to  special  interrogatories,  but,  excepc  in 
cases  of  doubt,  that  construction  should  be  adopted  which  probably 
sustains  the  conflict. 

Same. — In  an  action  for  injuries  to  a  switchman,  the  jury  found 
that  the  coupling  plaintiff  was  attempting  to  make  at  the  time  he 
was  injured  could  not  have  been  safely  made,  without  injury  to 
plaintiff,  by  his  going  in  advance  of  the  moving  car  and  opening  the 
knuckle  on  the  standing  car,  because  there  was  insufficient  time,  and 
because  plaintiff  had  his  back  to  the  moving  train.  Held,  that  it 
appearing  that  the  jury  in  answering  such  interrogatories  had  in 
mind  the  nearness  of  the  cars  at  the  moment  plaintiff  entered  upon 
his  attempt  to  make  the  coupling,  and  that  it  was  then  too  late  to 
stop  or  slacken  the  movement  of  the  train  and  go  forward  to  the 
standing  car,  such  answer  was  not  in  conflict  with  another  answer 
that  plaintiff  could  not  have  made  the  coupling  he  was  attempting 
to  make  with  safety  by  going  in  advance  and  opening  the  knuckle 
on  the  standing  car,  and  stepping  outside  the  tracks  and  allowing  the 
cars  to  come  together. 

Master  and  Servant — Injuries  to  Servant — Contributory  Negli- 
gence— Proximate  Cause.f — Plaintiff,  an  experienced  switchman,  with 

tFor  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  employees  in  attempting  to  do  their  work  by  a 
more  dangerous  method  than  another  he  might  use,  see  foot-notes  ap- 
pended to  Southern  Ry.  Co.  v.  McGowan  (Ala.),  25  R.  R.  R.  333,  48 
Am,  &  Eng.  R.  Cas.,  N.  S.,  353. 

For  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Missouri,  etc.,  Ry.  Co.  v.  Welch  (Tex.),  25  R.  R.  R.  700,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  700;  Liles  v.  Fosburgh  Lumber  Co.  (N.  Car.),  25 
R.  R.  R.  517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517;  Hayes  v.  Southern 
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full  knowledge  of  the  operation  of  cars  in  defendant's  yard  and 
control  of  the  switch  engine  with  which  he  was  employed,  was 
injured  while  attempting  to  couple  certain  cars  equipped  with  auto- 
matic couplers.  Plaintiff,  knowing  that  it  was  dangerous  to  do  so, 
attempted  to  open  the  coupler  of  a  moving  car  attached  to  the 
engine  by  running  in  advance  of  it,  and  while  so  doing  was  caught 
by  a  nail  projecting  from  the  brake  beam,  thrown  down,  and  run 
over.  Plaintiff  could  have  stopped  the  car  and  opened  the  coupler 
on  it  and  then  signaled  the  engineer  to  back  and  make  the  coupling, 
or  he  could  have  signaled  for  reduced  speed  run  ahead  of  the  car, 
and  opened  the  coupler  on  the  standing  car,  either  of  which  methods 
would  have  been  safe.  Held,  that  plaintiff's  contributory  negligence 
in  attempting  to  effect  a  coupling  in  a  dangerous  manner,  when 
other  safe  ways  were  open  to  him,  and  not  the  presence  of  the  nail 
in  the  brake  beam,  was  the  proximate  cause  of  the  accident,  and  the 
plaintiff  could  not  therefore  recover. 

Gillet,  J.,  dissenting. 

Appeal  from  Superior  Court,  Porter  County;  Harry  B.  Tut- 
hill,  Judge. 

Action  by  Fred  O.  Hamlin  against  the  !\^ew  York,  Chicago  & 
St.  Louis  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Case  transferred  from  Appellate  Court  un- 
der Acts  1901,  p.  565,  c.  247.    Reversed. 

Modified  opinion  for  former  opinion,  see  79  N.  H.  1040. 

Olds  &  Douffhman,  for  appellant. 

Marion  E.  Banihart,  V.  S.  Reiter,  and  L.  L.  Bomberger,  for 
appellee. 

HadlEy,  J.  Appellant  appeals  from  a  judgment  rendered  in 
favor  of  appellee  for  personal  injuries  claimed  to  have  been 
caused  by  the  former's  negligence.  The  accident  happened  at 
Stoney  Island,  a  large  distributing  switchyard  of  appellant  near 
the  city  of  Chicago,  in  the  early  morning  of  July  1,  1903.  The 
plaintiff,  a  practical  switchman  of  16  years*  experience,  was  em- 
ployed by  appellant,  and  was  acting  as  head  switchman  of  a  crew 
engaged  at  Stoney  Island  in  breaking  up  trains  as  they  arrived 
in  the  yard,  and  switching  the  cars  to  the  various  roads  and 
tracks  to  which  they  severally  belonged.  The  plaintiff,  being  tlie 
head  swichman,  had  control  over  the  movements  of  the  engine, 
and  it  was  the  duty  of  the  engineer  (which  was  faithfully  per- 
formed)  to  respond  to  whatever  signals  the  plaintiff  communi- 

Ry.  Co.  (X.  Car.),  24  R.  R.  R.  547,  47  Am.  &  Eng.  R.  Cas.,  X.  S., 
547;  foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Chestnut  Bros. 
(Ky.),  24  R.  R.  R.  108,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  108;  foot- 
notes appended  to  Thompson  v.  Cleveland,  etc.,  Ry.  Co.  (111.).  23 
R.  R.  R.  233,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  233;  Stone  v.  Union  Pac. 
R.  Co.  (Utah),  23  R.  R.  R.  119,  46  Am.  &  Eng.  R.  Cas.,  X.  S.,  119. 
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caled.  About  4  o'clock  on  the  morning  of  July  1,  1903,  No.  35, 
a  mixed  train  of  about  20  cars,  arrived  at  Stoney  Island  from 
Buffalo,  and  the  crew  to  which  the  plaintiflF  belonged  was  set  to 
work  distributing  it.  Prior  to  breaking  up  the  train,  however, 
competent  car  inspectors  examined  the  train,  and  one  Medland, 
an  inspector,  testified  that  he  discovered  on  car  No.  3847,  Duluth, 
South  Shore  &  Atlantic,  from  BuflFalo,  a  projecting  nail,  to  wit, 
a  bolt  went  through  the  end  of  a  brake  beam  which  hung  about 
15  inches  above  the  surface  of  the  track,  and  immediately  over 
the  rail,  and  rested  about  6  inches  back  of  the  end  of  the  car, 
which  bolt  passed  through  the  brake  head  and  projected  outward 
toward  the  end  of  the  car  about  1^^  inches.  Through  the  pro- 
jecting part  of  the  bolt  was  a  slot  immediately  outside  the  nut, 
and  through  the  slot,  as  ordinarily  constructed,  should  have  been 
inserted  a  soft  iron  split  key,  turned  backward  around  the  bolt 
to  prevent  the  escape  of  the  nut.'  The  soft  iron  key  was  miss- 
ing, and  in  its  stead  a  nail  had  been  forced  through  the  slot,  and 
the  point  turned  outward  toward  the  end  of  the  car,  and  thus 
projected  about  1  inch  further  than  the  bolt.  Two  cars  had  been 
thrown  out  of  the  train  on  the  main  track  and  left  standing.  A 
little  later  the  engine,  pushing  five  cars,  under  the  direction  of  the 
plaintiff,  started  down  the  track  to  pick  up  the  two  standing  cars. 
The  cars  were  backing  toward  the  west.  The  plaintiff  was  riding 
on  the  side  ladder  near  the  northwest  corner  of  the  advanced  car, 
which  was  car  No.  3847  containing  the  projecting  nail.  It  was 
equipped  with  the  Trojan  coupler.  The  standing  car  had  a  cou- 
pler that  coupled  in  the  same  way.  The  ears,  by  the  devices,  cou- 
pled by  opening  the  knuckle  of  either  one  of  the  cars.  It  was  not 
necessary  to  open  both.  The  manner  of  coupling  by  these  de- 
vices was  by  raising  with  the  left  hand  a  lever  located  under  the 
northwest  corner  of  the  car  the  plaintiff  was  riding  to  a  holding 
notch  that  would  support  the  lever.  The  lever  would  thus  re- 
lease the  knuckle,  and  then  the  coupling  might  possibly  be  ac- 
complished by  reaching  round  the  end  of  the  moving  car  and 
with  the  right  hand  open  the  knuckle  of  the  moving  car,  then 
clear  the  track,  and  let  the  cars  collide  and  make  the  coupling; 
or  ihe  coupling  might  have  also  been  made  by  going  in  advance 
of  the  moving  car  to  the  standing  car  and  to  the  other  side  of 
the  track,  to  the  south-east  corner  of  the  standing  car,  lifting  the 
lever  to  the  notch,  opening  the  knuckle,  then  recross  the  track  to 
the  north  side  (the  engineer's  side)  to  give  the  necessary  signals: 
or  the  coupling  might  be  made  by  stopping  the  moving  car  until 
the  knuckle  in  it,  or  in  the  standing  car,  could  be  opened,  and 
then  signaling  a  collision  of  the  cars.  On  the  occasion  of  the 
accident  the  plaintiff  rode  the  moving  car  till  it  drew  near  to  the 
standing  car.  He  then  signaled  the  engineer  to  slow  uo,  which 
he  did,  to  the  rate  of  two  miles  an  hour.  The  plaintiff  then  low- 
ered himself  from   the  ladder,  and  lifted  the  brake  lever  with 
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his  left  hand.  The  notch  was  out  of  repair  and  would  not  hold 
the  lever,  so  holding  the  lever  in  his  hand,  he  stepped  in  front 
of  the  moving  car,  stepped  ove^  the  rail,  first  with  his  right  foot, 
extending  his  right  hand,  and  laying  it  upon  the  coupler  to  open 
the  knuckle,  and  as  he  carried  his  left  foot  over  the  rail  something 
caught  him  on  the  inside  of  the  left  leg  midway  between  the  foot 
and  the  knee,  which  threw  him  to  the  track  between  the  rails,  and 
the  forward  trucks  passed  over  him  inflicting  the  injuries  for  which 
he  sues.  The  presence  and  position  of  the  nail  was  not  reported 
to  the  company,  was  not  repaired,  and  no  notice  thereof  was 
given  to  the  plaintiff  and  other  employees  whose  duty  it  was  to 
handle  and  manage  the  train.  The  plaintiff  had  no  knowledge  of 
the  nail,  and  could  not  testify  that  it  was  the  nail  that  caught  him 
and  caused  him  to  fall  on  the  railroad  track.  The  substance  of 
these  facts  was  averred  in  two  paragraphs  of  complaint.  A  de- 
murrer to  each  paragraph  for  insufficiency  of  facts  was  over- 
ruled. There  was  an  answer  of  general  denial,  verdict  for  ap- 
pellee, and  answers  to  interrogatories.  A  motion  for  judgment 
on  the  answers  to  interrogatories  was  overruled,  as  was  also  ap- 
pellant's motion  for  a  new  trial.  An  assignment  of  error  is  made 
on  all  adverse  rulings.  Was  the  complaint  sufficient  against  the 
demurrers  ? 

The  negligence  alleged  in  the  first  paragraph  was  that  the  de- 
fendant hauled  from  Buffalo  a  certain  defective  and  dangerous 
car.  No.  3847,  belonging  to  the  Duluth,  South  Shore  &  Atlantic 
Company.  The  defect  is  described,  and  then  it  is  averred  "that 
a  large  nail  was  negligently  placed,  and  maintained  on  said  brake 
beam  in  a  bent  condition  that  projected  and  extended  outward 
from  the  brake  beam  toward  the  end  of  the  car  a  distance  of 
about  4  inches,  and  was  about  18  inches  above  the  surface  of 
the  ground,  and  in  such  a  position  as  to  come  in  contact  with  the 
person  and  clothing  of  the  switchman  engaged  in  coupling  that 
Qiid  of  said  car.  It  is  then  alleged  that  the  plaintiff  had  no  knowl- 
edge of  the  defective  and  dangerous  condition  in  time  to  avoid 
it,  and  the  defendant  negligently  failed  to  give  him  notice  thereof, 
although  the  defendant  might  have  discovered  it  upon  reasonable 
inspection,  by  reason  whereby  the  defendant  negligently  failed 
to  furnish  the  plaintiff  with  a  safe  place  to  work  and  with  safe 
appliances.  The  second  paragraph  is  like  the  first,  except  it  is 
averred  that  immediately  upon  its  arrival  in  the  yard  at  Stoney 
Island  the  defendant  inspected  the  car,  and  found  the  defective 
condition  described,  and  knowing  of  said  condition  the  defendant 
negligently  failed  to  repair,  though  it  had  plenty  of  time,  and 
wholly  failed  to  give  the  plaintiff  notice,  or  warning  thereof. 
The  objection  presented  in  these  paragraphs  by  appellant's  coun- 
sel is  that  neither  states  sufficient  facts  to  constitute  negligence 
in  appellant  that  appears  to  be  the  direct,  or  proximate  cause  of 
the  plaintiff's  injuries.    In  a  nutshell,  the  first  paragraph  appears. 
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to  be  based  upon  a  failure  to  inspect  a  foreign  car,  and  the  second 
paragraph,  upon  a  failure  to  repair,  or  to  give  the  plaintiff  no- 
tice of  the  defect.    When  a  railroad  compiany  in  the  general  con- 
duct of  its  business  receives  a  foreign  car  to  be  transported  over 
its  lines,  or  handled  by  its  employees  in  its  general  switchyards, 
it  must  under  all  circumstances  exercise  such  reasonable  care  as 
the  time,  place,  and  exigencies  of  business  will  permit  to  inspect 
such  car  to  ascertain  if  it  is  in  a  reasonably  safe  condition,  and  if 
it  is  found  to  be  out  of  repair,  unfit,  or  unsafe  for  the  business 
for  which  it  is  being  employed,  to  repair  such  car  to  a  reasonably 
safe  condition,  or  to  notify  those  of  its  employees  who  may  be 
called  upon  to  handle  it  of  the  danger  or  defect.    Railway  Co.  v. 
Bates,  146  Ind.  564,  45  N.  E.  108,  and  cases  cited.     So  in  this 
case  appellee  owed  the  appellant,  as  one  of  its  switchmen,  the 
duty  of  giving  car  No.  3847,  from  Buffalo,  a  reasonable  inspec- 
tion, which  it  is  averred  in  the  first  paragraph  of  the  complaint 
it  did  not  do,  and  furthermore  it  was  a  duty  owing  to  the  plain- 
tiff to  mend  any  discovered  defect,  or  dangerous  condition,  or 
to  notify  the  plaintiff  of  the  existence  thereof,  all  of  which,  it  is 
alleged  in  the    second    paragraph  the    defehdant    failed    to    do. 
Neither  paragraph  of  the  complaint  is  subject  to  the  general  ob- 
jection stated,  and  no  special  objection  to  either  paragraph  being 
pointed  out,  we  hold  both  paragraphs  sufficient. 

Was  appellant  entitled  to  judgment  upon  the  answer  of  the 
jury  to  interrogatories?     The  answers  referred   to  are  to  the 
following  effect:     The  plaintiff  was  injured  while  attempting  to 
make  a  coupling  between  car  No.  3847,  *'D.,  S.  S.  &  A.,''  and 
another  car  standing  on  the  track   (3).     Car  3847  was  not  in 
good  repair  C4),  on  account  of  a  nail  projecting  from  a  bolt  in 
the  brake  beam    (4J^),  which  brake  beam  extended  within  six 
inches  of  the  forward  end  of  the  car  (5).     Immediately  before 
his  injuries  the  plaintiff  was  riding  on  the  outside  ladder  of  the 
forward  end  of  a  short  train  that  was  backing  down  to  couple 
onto  a  car  standing  on  the  track  (6).    When  injured  the  plaintiff 
was  in  front  of  the  moving  car,  right  hand  on  knuckle,  and  left 
hand  hold  of  lever  trying  to  open  knuckle  when  he  fell  (9).    The 
car  was  moving  two  miles  per  hour   (10).     When  the  plaintiff 
jumped  from  the  ladder  to  the  ground  and  entered  in  front  of 
the  car,  the  bolt  in  the  brake  beam  was  not  in  his  full  view  (12). 
But  the  plaintiff  might  have  seen  the  end  of  the  brake  beam  con- 
taining the    bolt    before    enteiing     upon    the    track    if    he    had 
looked  (13).    The  plaintiff,  at  the  time,  had  control  of  the  move- 
ments of  the  engine  pushing  the  cars,  by  having  command  of  the 
engineer  in  charge,  whose  duty  it  was  to  obey  the  signals  and 
directions  of  the  plaintiff  (14,  15,  16).    The  coupling  of  the  cars 
attempted  by  the  plaintiff  might  have  been  made  without  injury 
.  to  himself  by  going  in  advance  of  the  moving  car  and  opening 
t^e  knuckle  on  the  standing  car,  and  then  permitting  the  cars  to 
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come  together  (17).  The  plaintiff,  by  slackening  the  speed  of 
the  moving  car,  might  have  made  the  coupling  with  safety  to 
himself  by  leaving  the  moving  car  two  or  three  lengths 
distant  from  the  standing  car,  and  going  in  advance  of  the  moving 
car,  and  opening  the  knuckle  on  the  standing  car  and  then  wait- 
ing the  impact  (21).  If  the  plaintiff  had  attempted  to  make  the 
coupling  by  advancing  and  opening  the  knuckle  on  the  standing 
car  without  stopping  the  movements  of  the  advancing  cars,  it 
would  not  have  materially  delayed  the  work  (22).  The  plain- 
tiff could  have  signaled  and  stopped  the  movement  of  the  advanc- 
ing cars,  and  then  opened  the  knuckle  upon  one  of  them,  and 
then  signaled  the  backing  of  them  together  (24),  which  would 
have  delayed  operations  about  one  minute  (25).  The  plaintiff 
had  been  engaged  as  switchman  on  this  and  other  railroads  for 
16  years  (26),  and  was  an  experienced  switchman  {27),  It  was 
dangerous  to  attempt  to  open  the  coupling  on  the  moving  car  by 
running  in  advance  of  it  as  the  plaintiff  was  attempting  to  do  at 
the  time  of  the  accident  (28).  The  plaintiff,  for  lack  of  time, 
and  from  having  his  back  to  the  moving  train,  could  not  have  safely 
made  the  coupling  by  advancing  to  and  opening  the  knuckle  on 
the  standing  car  (29).  The  plaintiff  could  have  made  the  cou- 
pling with  safety  to  himself  by  stopping  the  movement  of  the  car 
upon  which  he  was  riding  and  opening  the  knuckle  thereon  and 
causing  the  car  to  advance  to  the  other  (31).  The  engineer  in 
charge  of  the  locomotive  would,  upon  signal  from  the  plaintiff, 
have  reduced  the  speed  of  the  moving  car  to  a  rate  which  would 
have  given  the  plaintiff  time  to  have  left  the  moving  car  and  ad- 
vanced to  and  opened  the  knuckle  on  the  standing  car,  and 
cleared  the  track,  before  the  moving  car  arrived  within  danger- 
ous proximity  of  the  standing  car  (35).  At  the  time  of  the  ac- 
cident it  would  not  have  been  a  safer  method  for  the  plaintiff  to 
have  signaled  a  slower  movement  of  the  cars,  and  then  gone 
ahead  of  the  moving  car  and  opened  the  knuckle  of  the  standing 
car  than  it  was  to  attempt  to  open  the  knuckle  of  the  coupling 
upon  the  moving  car  by  raising  the  lever  and  stepping  in  front  of 
the  moving  car  (35).  It  was  unsafe  for  the  plaintiff  to  attempt 
to  open  the  coupler  of  the  moving  car  by  stepping  in  front  of  it 
as  he  did  at  the  time  he  was  injured  (40,  41).  The  brake  beam 
which  extended  over  and  about  14  inches  above  the  rails  had  a 
bolt  through  the  north  head  pointing  forward,  and  which  bolt  had 
a  slot  through  it  immediately  outside  the  nut,  and  through  the 
slot  a  nail  had  been  forced  and  bent  forward,  and  thus  project- 
ing about  one  inch  further  forward  than  the  end  of  the  bolt  (43 
to  47,  inclusive).  The  plaintiff  fell  in  front  of  the  car  from  being 
caught  on  the  left  leg  below  the  knee,  and  tripped  by  the  project- 
ing nail  (48,  53  to  56). 

Appellee  insists  that  certain  of  these  answers  relating  to  material 
questions  of  fact  are  in  positive  conflict,  and  should  therefore    be 
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held  as  destroying  each  other,  and  disregarded  in  passing  upon  the 
general  effect  of  the  answers  as.  a  whole.  Those  called  in  question 
we  quote :  "Q.  Was  it  not  the  duty  of  the  engineer  in  charge  of  the 
engine  pushing  the  cars  at  the  time  of  the  accident  to  obey  the 
signals  and  directions  of  the  plaintiff?  A.  Yes.  Q.  Could  not 
the  coupling  which  the  plaintiff  was  attempting  to  make  at  the 
time  of  the  accident  have  been  made  with  safety  to  himself  by 
stopping  the  movement  of  the  car  upon  which  he  was  riding 
and  opening  the  knuckle  thereon,  and  then  causing  the  car  to 
advance  and  make  the  coupling?  A.  Yes.  Q.  If  the  plaintiff 
had  stopped  the  moving  car  and  opened  the  knuckle  and  then 
moved  it  forward  to  the  standing  car,  how  much,  if  any,  would 
it  have  delayed  the  business  at  which  he  was  engaged  ?  A.  About 
one  minute.  Could  not  t)ie  plaintiff  have  made  the  coupling  he 
was  about  to  make  when  injured  with  safety  to  himself  by  slack- 
ening the  speed  of  the  moving  car  two  or  three  cars  lengths  dis- 
tant from  the  standing  car,  and  going  in  advance  of  the  moving 
car  and  opening  the  knuckle  of  the  coupler  on  the  standing  car, 
and  then  stepping  outside  the  track  and  allowing  the  cars  to  come 
together  and  couple?  A.  Yes.  Q.  Would  not  the  speed  of  the 
moving  car  have  been  reduced  by  the  engineer  on  signal  from 
the  plaintiff  to  a  rate  of  speed  allowing  the  plaintiff  time  to  have 
left  the  moving  car  and  gone  in  advance  of  it  to  and  opened  the 
knuckle  of  the  standing  car  and  cleared  the  track  before  the  mov- 
ing ear  arrived  in  dangerous  proximity  of  the  standing  car,  if 
the  plaintifl  had  signaled  the  engineer  to  do  so?  A.  Yes.  Q.  Was 
not  the  plaintiff  injured  by  attempting  to  open  the  knuckle  of 
the  coupler  upon  the  car  while  the  same  was  in  motion  by  step- 
ping immediately  in  advance  of  it?  A.  Yes.  Q.  Was  it  not  un- 
safe to  attempt  to  open  the  knuckle  and  make  the  coupling  in 
the  manner  the  plaintiff  attempted  to  do  it  at  the  time  he  was 
injured  ?  A.  Yes."  Those  claimed  to  be  per  contra  are :  "Q.  29. 
could  not  the  coupling  the  plaintiff  was  attempting  to  make  have 
been  made  safely  and  without  injury  to  him  by  his  going  in  ad- 
vance of  the  moving  car  and  opening  the  knuckle  upon  the  stand- 
ing car?  A.  No.  Q.  30.  If  you  answer  the  foregoing  'No/  then 
answer  'Why?'"  A.  For  lack  of  time  and  for  having  his  back 
to  the  moving  train.  Q.  49.  Could  not  the  plaintiff  have  made 
the  coupling  he  was  attempting  to  make  at  the  time  of  the  acci- 
dent with  perfect  safety  by  having  gone  in  advance  and  opening 
the  knuckle  on  the  standing  car,  which  was  to  be  coupled  on  the 
moving  car,  and  stepping  outside  the  tracks,  and  allowing  the 
cars  to  come  together?  A.  No."  (35)  It  is  further  answered 
that  it  was  not  the  safer  method  to  make  the  coupling  for  the 
plaintiff  to  have  gone  ahead  of  the  moving  car  and  opened  the 
knuckle  of  the  standing  car  than  it  was  to  attempt  to  make  it  by 
stepping  in  front  of  and  attempting  to  open  the  coupling  of  the 
moving  car. 
Upon  first  impression  these  answers  seem  to  present  a  case  of 
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conflict.  But  before  condemning  them  it  is  the  duty  of  the  court 
to  take  into  consideration  all  the  interrogatories  and  answers,  and 
construe  them  together  as  one  document.  As  said  in  Byram  z\ 
Galbraith,  75.1nd.,  at  page  139:  "The  answers  upon  which  judg- 
ment may  be  rendered  in  opposition  to  a  general  verdict,  under 
section  337  of  the  practice  act,  Rev.  St.  1876,  p.  17,  are  all  the 
answers  taken  together,  and  not  some  without  others."  And  while 
the  court  should  avoid  straining  the  language  to  escape  a  conflict, 
it  should  at  the  same  time  give  the  questions  and  answers  as  a 
whole  a  reasonable  construction.  Railway  Company  v.  Hedges^ 
118  Ind.  5,  12,  20  N.  E.  530.  It  should  not  be  held  that  the  pre- 
sumptions and  intendments  that  arise  in  support  of  a  general 
verdict  arise  aFso  to  establish  a  contradiction,  in  the  special  an- 
swers and  finding  of  the  jury,  except  in  cases  of  doubt,  that  con- 
struction should  be  adopted  which  probably  sustains  the  conflict. 
It  should  at  least  be  presumed  that  the  jury  intended  to  make 
their  answers  consistent,  and  not  self-destructive,  and  in  due  re- 
spect to  the  intentions  of  the  jury  the  court  should  make  a  fair 
and  reasonable  effort  to  determine  from  the  body  of  the  findings 
the  true  intent  and  meaning  of  the  jury.  In  Seekel  7'.  Norman,  78 
Iowa,  254,  43  N.  W.  190,  it  was  held,  as  indicated  by  the  head- 
note:  **Special  findings  will  be  understood  and  interpreted  ac- 
cording to  the  evident  intention  of  the  jury,  as  shown  by  other 
and  collateral  findings,  and  not  by  the  mere  letter  of  the  inter- 
rogatory which  the  jury  answers  *Yes,'  or  *No.' "  In  Alhambra, 
etc.,  Co.  r.  Richardson,  72  Cal.  598,  14  Pac.  379,  it  is  held  that 
answers  to  interrogatories  should  be  construed  to  avoid  contra- 
diction, if  it  can  be  reasonably  done,  and  "when  doubtful  or  ob- 
scure reference  may  be  had  to  the  context  for  the  purpose  of  as- 
certaining the  true  meaning."  See,  also.  Brown  z\  O.  &  M.  R. 
Co.,  138  Ind.  648,  655,  37  N.  E.  717,  38  N.  E.  176;  Elliott,  Genl. 
Pr.  §  932 :  20  Ency.  PI.  &  Pr.  p.  569. 

The  apparent  conflict  and  inconsistency  in  the  foregoing  an- 
swers disappear  when  the  real  intention  of  the  jury  is  sought  for. 
Other  answers  disclosed  that  the  moving  ear  was  under  the  direc- 
tion of  the  plaintiff,  and  that  in  making  the  coupling  it  was  nec- 
essary to  open  the  knuckle  on  but  one  of  the  cars,  and  that  one 
might  be  on  either  the  moving  or  the  standing  car.  It  will  be  ob- 
served that  there  were  two  ways  in  which  the  coupling  the  plain- 
tiff set  about  to  make  might  have  been  accomplished  by  him  with 
safety  to  himself,  namely:  (1)  by  stopping  the  car  he  was  rid- 
ing, opening  the  knuckle  thereon,  and  then  signaling  its  forward 
movement  to  make  the  coupling;  or  (2)  by  signaling  a  slow- 
down of  the  moving  train,  and  leaving  the  car  he  was  riding 
when  two  cr  three  lengths  from  the  standing  car,  he  then  might 
safely  have  gone  forward  and  opened  the  knuckle  of  the  standing 
car,  and  cleared  the  track  before  the  arrival  of  the  moving  car 
to  make  the  coupling. 
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It  is  evident  from  the  interrogatories  and  answers  Nos.  29  and 
30  that  the  jury  had  in  mind,  when  they  made  the  said  last  four 
answers,  the  nearness  of  the  cars  at  the  moment  that  the  plaintiff 
entered  upon  his  attempt  to  make  the  coupling.  Interrogatory 
Xo.  29.  calls  attention  to  the  coupling  the  plaintiff  was  attempting 
to  make,  that  is,  was  already  engaged  in  trying  to  make,  and-  as 
relating  to  that  particular  time  the  answer  is,  he  could  not,  with 
safety  to  himself,  have  made  the  coupling  by  going  forward 
and  opening  the  knuckle  of  the  standing  car;  and  the  reason  he 
could  not  have  done  so  is  given  in  the  answer  to  interrogatory 
Xo.  30,  "For  lack  of  time  and  for  having  his  back  to  the  moving 
car."  It  is  altogether  possible  for  the  cars  to  have  been  so  close 
together  at  that  particular  lime  that  it  was  just  as  safe  to  attempt 
to  open  the  knuckle  of  the  moving  car  by  stepping  in  front  of  it 
as  it  would  have  been  with  back  to  the  approaching  car,  to  have 
attempted  to  reach  the  standing  car,  open  the  knuckle,  and  clear 
the  track  before  the  cars  came  together.  It  is  only  reasonable  to 
construe  the  latter  answers  as  referring  to  the  particular  time 
designated,  and  by  so  doing  we  make  all  the  answers  consistent 
and  free  from  conflict.  But  should  it  be  conceded  that  the  an- 
swers with  respect  to  going  forward  and  opening  the  coupling 
on  the  standing  car  are  contradictory,  and  should  be  disregarded, 
the  condition  of  appellee's  case  would  be  but  little  improved; 
for  there  is  no  pretense  that  there  is  a  conflict  in  the  answers 
with  respect  to  safety  in  makipg  the  coupling  if  the  plaintiff  had 
pursued  the  course  of  stopping  the  moving  car  and  opening  the 
coupling  on  it.  The  stopping:  method  was  found  to  be  open  and 
safe  to  the  plaintiff,  but  the  stepping  in  front  of  the  moving  car, 
as  the  plaintiff  did  to  open  the  knuckle,  was  found  to  be  a  dan- 
gerous thing  to  do. 

Upon  the  strength  of  these  findings  appellant  insists  that,  even 

though  car  No.  3847  was  out  of  repair  and  defective  by  reason 

of  having  the  nail  projecting  from  the  bolt  in  the  brake  beam, 

yet  if  appellee  had  used  due  care  in  his  method  of  making  the 

coupling,  no  harm  would  have  come  to  him  from  the  nail ;  and  to 

sustain  the  contention  invokes  the  well-established  rule,  found  in 

the  domain   of  master  and   servant,   that  when   there  are  two 

known  ways  of  doing  a  thing,  one  safe  and  the  other  unsafe,  if 

the  servant  voluntarily  and  knowingly  chooses,  because  easier  or 

more  convenient,  or  for  other  personal  reasons,  the  unsafe  way, 

he  will  be  held  guilty  of  negligence,  and  if  injured  by  reason  of 

such  neg[li^ence,  will  have  no  remedy.    Coal  Co.  v.  Hoodlct,  129 

Ind.  327,  27  X.  E.  741 ;  Publishing  Co.  v.  Beaumeister,  102  Va. 

^77,  47  S.  E.  821;  Schoultz  v.  Eckardt  Co.,  112  La.  568,  36 

South.  593,  104  Am.  St.  Rep.  452;  Gilbert  v.  Railroad  Co.  (C. 

C.)  123  Fed.  832;  Morris  r.  Duluth  Ry.  Co.,  108  Fed.  747,  47 

C.  C.  A,  661 ;  Railroad  Co.  v.  Estes,  37  Kan.  715.  731,  732,  16 

^ac.  131;  Carrier  v.  Railway  Co.,  61  Kan.  447,  59  Pac.  1075; 
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Haven  v.  Bridge  Co.,  151  Pa.  620,  25  Atl.  311;  1  Bailey,  Per- 
sonal Injury,  §§  1121,  1123;  5  Thompson's  Negligence,  §  5372, 
and  cases  collated;  Quirouet  v,  Ala.,  etc.,  Co.,  Ill  Ga.  315,  318, 
36  S.  E.  599 ;  Moore  v.  Kansas,  etc.,  Co.,  146  Mo.  572,  48  S.  W. 
487.  In  the  Pennsylvania  case  the  defendant  was  reconstructing 
a  bridge.  To  accommodate  travel  while  taking  down  the  old 
bridge  the  roadway  was  prepared  to  accommodate  both  vehicles 
and  foot  passengers  while  the  footways  were  being  demolished. 
They  were  torn  up  for  more  than  halfway.  The  entrances  to 
the  footways  were  blocked,  and  the  sentry  informed  the  plain- 
tiff and  companion  that  they  would  have  to  take  the  roadway  as 
the  footpaths  were  unfit  for  travel.  They  took  the  roadway,  and 
when  about  two-thirds  over  they  left^the  roadway  and  entered 
upon  the  footway  at  a  point  where  the'workmen  had  not  reached 
in  their  work  of  tearing  up.  The  roadway  was  perfectly  safe 
for  the  rest  of  the  distance.  On  the  footway  the  plaintiff  stepped 
on  a  board  lying  bottom  side  up,  with  a  nail  protruding  upward, 
that  penetrated  the  plaintiff's  shoe,  causing  her  to  fall  and  injure 
herself.  At  page  627  of  151  Pa.,  page  312  of  25  Atl.,  the  court 
say:  *'The  case  is  brought  directly  within  the  familiar  line  of 
decisions,  which  hold  that,  when  a  person,  having  a  choice  of 
two  ways,  one  of  which  is  perfectly  safe,  and  the  other  of  which 
is  subject  to  risks  and  dangers,  voluntarily  chooses  the  latter 
and  is  injured,  he  is  guilty  of  contributory  negligence,  and  cannot 
recover."  In  the  Quirouet  Case  the  plaintiff,  an  employee,  at- 
tempted to  board  a  loaded  flat  car,  moving  in  a  train  at  the  rate 
of  fivt  or  six  miles  an  hour,  and  which  car  was  the  fourth  from 
the  caboose,  the  proper  car  for  him  to  board,  and  which  was 
equipped  wilh  low  and  convenient  steps  and  could  have  been 
boarded  with  perfect  safety.  In  his  effort  to  board  the  flat  car 
he  put  his  foot  upon  the  journal,  or  grease  box,  and  springing, 
threw  his  hand  and  wrist  around  a  heavy  standard  in  the  side 
of  the  car,  which  rolled  in  its  socket,  causing  the  plaintiff's  foot 
and  leg  to  fall  under  the  wheels.  The  court  said  with  respect  to 
these  facts:  "While  it  was  more  convenient,  still  he  (plaintiff) 
could  have  reached  the  car  by  going  first  upon  the  caboose, 
*  *  *  which  had  appropriate  appliances  for  going  upon  it,  and 
it  was  his  duty  to  have  used  the  more  appropriate  and  less  dan- 
gerous method.  In  such  cases  the  use  of  the  more  dangerous 
method,  even  though  it  be  the  greater  convenience,  will  preclude 
recovery,  if  injury  results.  *  ♦  *  jf  there  are  two  apparent 
ways  of  discharging  the  required  service,  one  more  dangerous 
than  the  other,  the  employee  is  bound  to  select  the  latter,  and  is 
guilty  of  such  negligence  as  will  bar  an  action  for  damages  if  he 
selects  the  former  and  is  injured  thereby."  In  section  1121  Mr, 
Bailey  says :  "It  is  a  familiar  principle,  which  common  sense  as 
well  as  the  rules  of  law  ought  to  teach  any  one,  that  where  an 
employee  of  a  railroad  knowingly  selects  a  dangerous  way  when 
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a  safer  one  is  apparent  to  him,  and  is  thereby  injured,  he  is  guilty 
of  contributory  negligence."  The  rule  is  rooted  in  the  principle 
of  public  policy  that  enjoins  upon  every  one  the  duty  of  exer* 
cising  due  care  to  preserve  his  body  and  health  from  mutilation 
and  injury.  The  individual  is  given  strength,  reason,  ears,  and 
eyes  as  a  means  of  general  protection,  and  he  is  in  duty  bound 
to  employ  these  under  all  circumstances  in  a  reasonable  manner 
for  the  promotion  of  his  own  personal  safety.  So  in  whatever 
station  or  place  he  may  be,  the  employee  is  never  excused  for  an 
abandonment  of  care  in  the  avoidance  of  bodily  harm.  Even  the 
quantum  of  care,  imposed  by  law  upon  the  master,  in  providing 
a  suitable  and  safe  working  place  and  appliances  for  his  servant, 
does  not  in  any  degree  diminish  the  servant's  duty  to  take  care 
of  himself  and  heed  any  apparent  danger,  whether  the  same  is 
usual  or  extraordinary;  and  a  servant  with  knowledge  of  exist- 
ing perils,  gained  through  observation,  or  from  a  long  contin- 
uance in  the  business,  is  bound  to  make  use  of  such  knowledge, 
and  look  out  for  such  dangers  as  experience  has  taught  him  are 
liable  to  produce  injury.  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27 
X.  E.  741;  Railroad  Co.  v.  Finney,  145  Ind.  551,  558,  42  N.  E. 
816;  Railroad  Co.  v,  Ostman,  146  Ind.  452,  464,  45  N.  E.  651. 
The  plaintiff  had  been  for  16  years  employed  as  a  switchman  in 
the  yards  of  appellant  and  others,  and  was  chargeable  with  knowl- 
edge that  it  was  unsafe  to  step  in  front  of  a  moving  car  to  open 
the  knuckle  preparatory  to  a  coupling,  and  also  bound 
to  know  that  a  safe  way  to  effect  a  coupling  was  to  cause  the 
moving  car  to  be  stopped  until  the  necessary  adjustment  of  the 
coupling  could  be  made.  He  had  both  knowledge  of  the  hazard 
and  the  authority  to  make  the  safe  way  available,  and  having, 
with  his  eyes  open,  voluntarily  chosen  the  unsafe  way,  we  see 
no  escape  from  bringing  his  case  within  the  operation  of  the  rule 
above  stated.  1  Bailey's  Personal  Injuries,  §  1125.  At  the  time  he 
selected  the  unsafe  method  he  had  before  him  two  safe  ways,  both 
available,  and  both  under  his  absolute  control,  and  neither  of  which 
would  have  delayed  the  movement  of  the  cars  more  than  one  min- 
ute. "It  is  abhorrent  to  reason  and  common  sense,"  says  the  court 
in  Loranger  v.  Railway  Company,  104  Mich.  80,  62  N.  \V.  137, 
"to  say  that  it  is  good  and  safe  railroading  and  careful  conduct 
for  a  brakeman  to  step  in  front  of  a  train  moving  as  fast  as  a 
fast  walk,  and  perform  the  service  which  requires  him  to  step 
sideways  to  keep  out  of  the  way,  knowing  that  death  is  almost 
sure  to  follow  should  he  miss  his  footing." 

We  are  unable  to  accept  the  contention   that,  assuming  the 
answers  show  that  appellee  was  guilty  of  negligence,  and  took  the 
risk  of  going  in  front  of  the  moving  car,  his  conduct  should  not 
avail  appellant  as  a  defense,  because  it  is  also  shown  by  the  an- 
swers that  it  was  the  nail  projecting  from  the  brake  beam,  and 
jlOt  his  entry  upon  the  track  in  front  of  the  moving  car,  that  con- 
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stituted  the  proximate  cause  of  his  injury.  The  nail  of  itself  was 
harmless.  It  was  a  source  of  danger  only  when  in  motion  by  the 
car,  and  then  ordinarily  only  to  one  in  a  place  where  he  had  no 
right  to  be.  At  most  it  was  but  a  subsidiary  or  concurring  cause. 
There  has  been  much  learning  indulged  by  the  courts  in  defining 
the  distinction  between  the  paramount  or  efficient  cause  of  an 
accident  and  the  causes  that  are  merely  incidental,  or  instrumental, 
to  the  superior  responsible  agency.  Being  the  nearest  in  order 
of  time  is  no  criterion.  The  proximate  cause  is  that  cause  which 
originates  and  sets  in  motion  as  the  dominating  agency  tliat  neces- 
sarily proceeds  through  other  causes  as  mere  instruments,  or 
vehicles,  in  a  natural  line  of  causation  to  the  result.  Pennsyl- 
vania Co.  V.  Congdon,  134  Ind.  226,  33  N.  E.  795,  39  Am.  St. 
Rep.  251 ;  Billman  v.  Railroad  Company,  76  Ind.  166,  40  Am. 
Rep.  230.  No  one  can  say  that  the  plaintiff  would  not  have  fallen 
on  the  railroad  track,  if  the  nail  had  been  absent  from  the  brake 
beam,  but  it  may  be  said,  with  certainty,  that  if  he  had  not  wrong- 
fully gone  to,  and  cast  himself  upon,  the  nail,  it  would  not  have 
harmed  him.  Suppose  appellee,  desiring  to  cross  to  the  other  side 
of  the  track,  attempted  to  do  so  by  crossing  under  one  of  the  cars 
of  the  moving  train.  While  under  the  car  in  transit  an  unex- 
pected and  unknown  broken  rod  caught  his  clothing  and  delayed 
him  so  that  he  was  overtaken  and  injured  by  the  wheels.  Could 
it  be  said  in  that  case  that  the  broken  rod  was  the  efficient  and 
proximate  cause  of  the  injury?  Such  a  parallel  cannot  be  avoided 
by  saying  that  in  going  under  the  car  he  went  into  a  dangerous 
place  where  his  business  did  not  call  him,  and  where  he  was  not 
expected  to  go,  for  appellee  did  precisely  that  thing  when  he  at- 
tempted to  open  the  knuckle  of  car  3847  in  the  manner  he  did. 

We  think  the  answers  to  the  interrogatories  clearly  show  that 
the  plaintiff  was  guilty  of  contributory  negligence,  and  that  the 
appellant's  motion  for  judgment  thereon  in  its  favor  should  have 
been  sustained.  The  judgment  is  therefore  reversed,  with  in- 
structions to  sustain  appellant's  motion  for  judgment  in"  its  favor 
on  the  interrogatories,  and  to  render  judgment  in  favor  of  ap- 
pellant for  costs. 

Judgment  reversed. 

Monks,  J.,  concurs  in  result. 
GiLLETT,  J.,  dissents  with  opinion. 
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(Supreme    Court  of  Appeals  of  Virginia,  Sept.  12,  1907.) 

[58  S.   E.  Rep.  569.] 

Carriers — ^Limiting  Liability — Claims  for  Damages — Notice.* — A 
stipulation  in  a  bill  of  lading  of  a  carrier  that,  unless  claims  for 
damages  are  made  within  30  days,  the  carriers  shall  not  be  liable  in 
any  event,  does  not  exonerate  the  carrier  from  negligence,  in  vio- 
lation of  Va.  Code  1904,  §  1294 1,  providing  that  no  contract  shall 
exempt  any  carrier  from  liability,  and  is  a  reasonable  regulation, 
and  the  failure  to  present  a  claim  for  damages  within  the  time 
prescribed  relieves  the  carrier  from  liability. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  the  Liquid  Carbonic  Company  against  the  Norfolk 
&  Western  Railway  Company.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Vicars  &  Peery,  for  appellant. 

£.  M.  Fulton  and  C,  T.  Duncan,  for  appellee. 

Keith,  P.  This  was  an  action  brought  in  the  circuit  court  of 
Wise  county  by  the  Liquid  Carbonic  Company,  a  corporation,  to 
recover  from  the  Norfolk  &  Western  Railway  Company  for  dam- 
age to  certain  goods  which  the  defendant  railway  compfetny,  as 
a  common  carrier,  undertook  to  transport  from  Pittsburg,  Pa., 
and  to  deliver  to  the  plaintiff  at  Coeburn,  one  of  its  stations  in 
Wise  county,  Va. 

The  bill  of  lading  contained  among  other  provisions  the  follow- 
ing condition :  "Claims  for  loss  or  damage  must  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly  after  arrival  of  the 
property,  and  if  delayed  for  more  than  30  days  after  the  delivery 
of  the  property,  or  after  due  time  for  the  delivery  thereof,  no 
carrier  hereunder  shall  be  liable  in  any  event." 

Claim  was  not  made  in  accordance  with  this  stipulation,  nor 
do  we  find  in  the  record  any  evidence  of  waiver,  or  other  cause 
why  the  defendant  should  not  have  relied  upon  it.  The  question 
fairly  presented,  then,  is:  Does  it  present  a  defense  to  this 
action  ? 

There  was  a  verdict  for  the  defendant,  and  the  plaintiff  in  the 
court  below  obtained  a  writ  of  error  from  this  court;  and  its 
petition  contains  several  assignments  of  error,  but  also  states  that 
"it  is  unnecessary  to  discuss  in  detail  all  of  the  foregoing  assign- 
ments of  error,  because  if  the  fourth  assignment  be  well  taken 
the  judgment  complained  of  must  be  reversed,  and  if  it  is  not 

*See  note  at  end  of  case. 
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well  taken  the  other  assignments  of  error  are  immaterial."  We 
shall,  therefore,  confine  our  consideration  to  this  assignment, 
which  brings  up  for  review  instruction  A,  given  on  behalf  of 
defendant  in  error,  as  follows:  "The  court  instructs  the  jury 
that  unless  they  believe  from  the  evidence  that  the  plaintiff,  or 
some  one  for  it,  did  within  30  days  after  the  delivery  of  the 
•goods  in  question  to  Dingus  &  Kelly  make  claim  for  its  (plain- 
tiff's) alleged  damages,  and  deliver  such  claim  in  writing  to 
the  agent  of  the  defendant  railroad  company  at  Coebum,  Va., 
they  shall  find  for  the  defendant." 

By  section  12941  of  the  Code  of  1904  it  is  provided:  "When- 
ever any  property  is  received  by  a  common  carrier  to  be  trans- 
ferred from  one  place  to  anotjier,  within  or  without  this  state, 
or  when  a  railroad  or  other  transportation  company  issues  its 
receipt  or  bills  of  lading  in  this  state,  the  common  carrier,  rail- 
road or  transportation  company  issuing  such  bill  of  lading  shall 
be  liable  for  any  loss  or  damage  or  injury  to  such  property  caused 
by  its  negligence  or  the  negligence  of  any  common  carrier,  rail- 
road or  transportation  company  operating  within  any  territory 
or  state  of  the  United  States  to  which  such  property  may  be 
delivered,  or  over  whose  lines  such  property  may  pass;  and  the 
fact  of  loss  or  damage  in  such  case  shall  itself  be  prima  facie  evi- 
dence of  negligence,  and  the  common  carrier,  railroad  or  trans- 
portation company  issuing  any  such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  in  a  proper  action  the  amount  of  any  loss, 
damage  or  injury  it  may  be  required  to  pay  to  the  owner  of  such 
property  from  the  common  carrier,  railroad  or  transportation 
company  aforesaid  through  whose  negligence  the  loss,  damage  or 
injury  may  be  sustained.  No  contract,  receipt,  rule,  or  regulation 
shall  exempt  any  such  common  carrier,  railroad  or  transportation 
company  from  the  liability  of  a  common  carrier  which  would 
exist  had  no  contract  been  made  or  entered  into." 

There  is  a  class  of  cases  which  holds  that  such  a  provision  as 
that  under  consideration,  while  generally  valid  in  those  states  not 
having  a  statute  or  statutes  prohibiting  the  limitation  of  the  com- 
mon-law liability,  is  of  no  avail  as  against  a  statute  which  pro- 
hibits any  limitation  of  the  common-law  liability. 

In  6  Cvc.  pp.  505,  506,  it  is  said :  "It  is  usual  to  insert  in  bills 
of  lading,  or  other  contracts  for  shipment,  a  stipulation  that 
written  notice  of  a  claim  for  loss  of  or  damage  to  the  jjoods  shall 
be  given  to  the  agents  of  the  carrier  within  some  specified  time, 
such  as  30  or  90  days,  and  that  unless  such  notice  is  given  there 
will  be  no  liability  on  the  part  of  the  carrier,  and  such  stipulations 
are  generally  upheld  so  far  as  they  are  found  to  be  reasonable. 
Cases  holding  such  stipulations  to  be  invalid  are  usually  based 
on  the  ground  that  the  terms  thereof  are  unreasonable,  rather 
than  on  the  general  invalidity  of  such  conditions.  But  they  are 
regarded  as  Hmitations  of  the  carrier's  liability,  and  therefore 
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as  ineffectual  against  a  claim  for  loss  or  injury  due  to  the  car- 
rier's negligence,  and  also  as  invalid  where  limitation  of  common- 
law  liability  is  prohibited  by  statute."  Cases  are  cited  from  sev- 
eral states  in  support  of  the  text. 

On  the  other  hand,  Hutchinson  on  Carriers  (3d  Ed.)  §  442, 
says :    *lt  is  frequently  the  custom  for  the  carrier  to  insert  in  the 
contract  of  shipment  a  condition  that,  in  the  event  of  loss,  the 
owner  shall  give  notice  of  his  claim  within  a  specified  time.    Such 
conditions  are  usually  to  the  effect  that  the  notice  shall  be  in 
writing  and  presented  to  some  officer  or  agent  of  the  carrier, 
either  before  the  goods  are  removed  from  the  point  of  destina- 
tion, or  within  a  certain  time  thereafter,  or  within  a  designated 
time  after  the  loss  has  occurred ;  and  when  such  conditions  are 
reasonable  the  owner  will  be  precluded  from  the  right  to  maintain 
an  action  against  the  carrier  unless  he  has  presented  the  notice 
within  the  time  stated  and  in  the  manner  provided.    The  object 
of  conditions  of  this  character,  it  is  said,  is  to  enable  the  carrier, 
while  the  occurrence  is  recent,  to  better  inform  himself  of  what 
the  actual  facts  occasioning  the  loss  or  injury  were,  and  thus 
protect  himself  against  claims  which  might  be  made  upon  him 
after  such  a  lapse  of  time  as  to  frequently  make  it  difficult,  if 
not  impossible,  for  him  to  ascertain  their  truth.    It  is  just,  there- 
fore, that  the  owner,  when  a  loss  or  injury  has  occurred,  should 
be  required,  as  a  condition  precedent  to  enforcing  the  carrier's 
liability,  to  give  notice  of  his  claim  according  to  the  reasonable 
conditions  of  the  contract." 

A  great  number  of  cases  hold  that  a  provision  identical  in  terms, 
or  Ln  some  cases  less  favorable  to  the  shipper  than  the  one  under 
consideration,  is  reasonable  and  should  be  enforced — among  them 
Sirnons  v.  Great  Western  Ry.,  86  E.  C.  L.  804,  where  it  was 
held  by  the  Court  of  Common  Pleas  that  a  condition  in  a  bill  of 
lading  was  just  and  reasonable  which  provided  that  "no  claim  for 
damages  will  be  allowed,  unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for  loss,  unless  made  within  three 
days  of  the  time  that  they  should  be  delivered  ;'*  and  Lewis  v. 
Railway  Co.,  5  Hurl.  &  N.  867,  where  a  stipulation  was  held  to 
be  reasonable  to  the  effect  that  "no  claim  for  deficiency,  damage, 
or  detention  will  be  allowed,  unless  made  within  three  days  after 
the  delivery  of  the  goods ;  nor  for  loss,  unless  made  within  seven 
days  of  the  time  they  should  have  been  delivered." 

Express  Company  v,  Harris,  51  Ind.  127,  Capehart  v.  S.  &  R. 
R.  Co.,  77  N.  C.  355,  and  Texas  Cent.  R.  Co.  v,  Morris,  16  Am. 
&  Eng.  R.  Cas.  259,  are  to  the  same  effect. 

In  Black  v,  Wabash  R.  Co.,  Ill  111.  351,  53  Am.  Rep.  628,  a 
bill  of  lading  reqitiring  notice  of  claim  in  writing  within  five 
days  was  held  valid;  the  court  saying:  "The  manifest  object  of 
such  a  provision  is  to  force  those  claiming  to  be  damaged  by  th« 
carrier's  negligence  to  promptly  present  their  claims  for  adjust- 

27  R  R  K— 25 
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ment  wiiile  the  facts  and  circumstances  upon  which  they  are  based 
are  fresh  in  the  memories  of  parties  and  witnesses,  and  to  prevent 
being  harassed  or  imposed  upon  by  dishonest  claimants."  See, 
also,  Sprague  z'.  M.  P.  R.  Co.,  34  Kan.  347,  8  Pac.  465. 

In  Pavitt  V.  L.  V.  R.  Co.,  153  Pa.  302,  25  Ad.  1107,  the  court 
sustained  as  valid  a  stipulation,  in  a  bill  of  lading  for  the  trans- 
portation of  horses,  providing  that  the  shipper  must  make  claim 
in  writing  within  five  days  from  date  of  unloading;  the  court 
saying:  **It  is  settled  from  all  the  authorities  that  such,  a  pro- 
vision as  this,  inserted  in  a  contract  by  a  common  carrier,  is  rea- 
sonable and  will  be  enforced.  It  is  proper,  because  the  demand 
promptly  made  gives  warning  and  enables  the  carrier,  while  evi- 
dence is  attainable  and  recollection  clear,  to  institute  inquiry  into 
the  merits  of  the  claim,  and  thus  guard  against  fraud  or  over- 
valuation." See,  also,  Armstrong  v.  Chicago,  M.  &  St.  P.  Rv. 
Co.,  53  Minn.  183,  54  N.  W.  1059;  Selby  v.  Railroad,  113  N.  C. 
588,  18  S.  E.  88,  Z7  Am.  St.  Rep.  635 ;  C,  C,  C.  &  St.  L.  Ry. 
V.  Newlin,  74  111.  App.  638;  American  Grocery  Co,  v,  Staten 
Island  R.  T.  Co.,  51  N.  Y.  Supp.  307,  23  Misc.  Rep.  356;  St. 
Louis  &  San  Francisco  R.  Co.  v.  Hurst,  67  Ark.  407,  55  S.  W. 
215. 

Let  us  consider  for  a  moment  the  authorities  bearing  upon  the 
effect  of  the  statute  heretofore  quoted  upon  this  provision. 

In  Gulf  &  Santa  Fe  R.  Co.  v.  Trawick,  68  Tex.  314,  4  S.  W. 
567,  2  Am.  St.  Rep.  494,  treating  of  the  effect  of  a  statute  of 
the  state  of  Texas  upon  such  a  stipulation,  it  is  said :  "The  stat- 
utes of  this  state  only  forbidding  such  contracts  as  would  limit 
or  restrict  the  common-law  liability  of  carriers,  we  see  no  reason 
why  contracts  executed  upon  sufficient  consideration  and  reason- 
able in  character,  looking  only  to  the  time  within  which  such 
liability  may  be  enforced,  should  not  be  held  valid.  There  is  no 
rule  of  the  common  law  which  forbids  such  contracts.*' 

In  Goggin  z\  Kansas  Pac.  Ry.  Co.,  12  Kan.  416,  Chief  Justice 
Kingman  said:  "It  is  undoubtedly  settled  that  the  common  car- 
rier may  relieve  himself  from  the  strict  liability  imposed  on  him 
by  the  common  law  by  a  special  contract;  but  it  seems  that  he 
cannot  relieve  himself  from  liability  for  his  own  negligence.  The 
contract  pleaded  does  not  pretend  to  relieve  the  defendant  from 
the  consequences  of  his  own  negligence.  It  only  stipulates  that 
the  shipper  shall  on  his  part  perform  certain  duties." 

See,  also.  Southern  Express  Co.  v.  Hunnicutt,  54  Miss.  566,  28 
Am.  Rep.  385,  and  Sprague  v.  M.  P.  R.  Co.,  supra,  where  the 
court  said :  "The  stipulation  requiring  notice  of  any  claim  for 
damages  to  be  given  cannot  be  regarded  as  an  attempt  to  exon- 
erate the  company  from  negligence  or  from  the  negligence  or  mis- 
feasance of  any  of  its  servants.  The  company  concede  that  such 
an  agreement  would  be  ineffectual  for  that  purpose.  It  is  to  be 
regarded  rather  as  a  regulation  for  the  protection  of  the  com- 
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pany  from  fraud  and  imposition  in  the  adjustment  and  payment 
of  claims  for  damages,  by  giving  the  company  a  reasonable  op- 
portunity to  ascertain  the  nature  of  the  damage  and  its  cause." 

On  this  point  see,  also,  Pavitt  r.  L.  V.  R.  Co.,  supra ;  Case  v. 
C,  C,  C.  &  St.  L.  Ry.  Co.,  11  Ind.  App.  517,  39  N.  E.  426;  B. 
&0.  S.  W.  Ry.  Co.  V.  Ragsdale,  14  Ind.  App.  406,  42  N.  E.  1106. 
The  Supreme  Court  of  the  United  States,  in  Southern  Ex. 
Co.  r.  Caldwell,  21  Wall.  264.  22  L.  Ed.  556,  treats  of  this  subject 
as  follows: 

"The  stipulation  is  not  a  conventional  limitation  of  the  right 
of  the  carrier's  employer  to  sue.  He  is  left  at  liberty  to  sue  at 
any  time  within  the  period  fixed  by  the  statute  of  limitations. 
He  is  only  required  to  make  his  claim  within  90  days,  in  season 
to  enable  the  carrier  to  ascertain  what  the  facts  are,  and,  having 
made  his  claim,  he  may  delay  his  suit. 

'*It  may  also  be  remarked  that  the  contract  is  not  a  stipulation 
for  exemption  from  responsibility  for  the  defendants*  negligence, 
or  for  that  of  their  servants.  It  is  freely  conceded  that,  had  it 
been  such,  it  would  have  been  against  the  policy  of  the  law,  and 
inoperative.  *  *  *  ^  common  carrier  is  always  responsible 
for  his  negligence,  no  matter  what  his  stipulations  may  be.  But 
an  agreement  that,  in  case  of  failure  by  the  carrier  to  deliver  the 
goods,  a  claim  shall  be  made  by  the  bailor,  or  by  the  consignee, 
within  a  specified  period,  if  that  period  be  a  reasonable  one,  is 
altogether  of  a  different  character.  It  contravenes  no  public  pol- 
icy. It  excuses  no  negligence.  It  is  perfectly  consistent  with 
holding  the  carrier  to  the  fullest  measure  of  good  faith,  of  dili- 
gence, and  of  capacity  which  the  strictest  rules  of  the  common 
law  ever  required.  And  it  is  intrinsically  just  as  applied  to  the 
present  case.  *  *  *  If  a  bailor  may  delay  giving  notice  to 
them  of  a  loss,  or  making  a  claim  indefinitely,  they  may  not  be 
able  to  trace  the  parcels  bailed,  and  to  recover  them,  if  acci- 
dentally missel] t,  or  if  they  have  in  fact  been  properly  delivered. 
With  the  bailor  the  bailment  is  a  single  transaction,  of  which 
he  has  full  knowledge ;  with  the  bailee,  it  is  one  of  a  multitude. 
There  is  no  hardship  in  requiring  the  bailor  to  give  notice  of  the 
loss,  if  any,  or  make  a  claim  for  compensation,  within  a  reason- 
able time  after  he  has  delivered  the  parcel  to  the  carrier.  There 
is  great  hardship  in  requiring  the  carrier  to  account  for  the  parcel 
long  after  that  time,  when  he  has  had  no  notice  of  any  failure  of 
duty  on  his  part,  and  when  the  lapse  of  time  has  made  it  diffi- 
cuh,  if  not  impossible,  to  ascertain  the  actual  facts.  For  these 
reasons,  such  limitations  have  been  held  valid  in  similar  contracts, 
even  when  they  seem  to  be  less  reasonable  than  in  the  contracts 
of  common  carriers." 

We  are  of  opinion  that  there  was  no  error  in  the  instruction 
complained  of,  that  it  is  decisive  of  this  controversy,  and  that  the 
judgment  should  be  affirmed. 


.  I 
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COMMON  CARRIERS— VALIDITY  AND  EFFECT  OF  CONDI- 
TION  OF  SHIPPING   CONTRACT  PURPORTING  TO 
LIMIT   TIME   WITHIN    WHICH    CLAIM    FOR 
LOSS  OF  OR  DAMAGE  TO  FREIGHT 
MAY  BE  MADE. 

A.  General  Rule,  388. 

B.  Public  Policy,  390. 

C.  Void  Attempt  to  Limit  Liability,  391. 

D.  Attempt  to  Limit  Liability  for  Negligence,  392. 

E.  Effect  of  Statutory  Prohibition  against  Limiting  Liability,  393. 

F.  Notice  before  Removal  of  Stock  by  Consignee,  394. 

(1)  Stipulation  Held  Unreasonable,  395. 

(2)  Stipulation  Not  Applicable,  396. 

G.  Must  Be  Reasonable,  397. 

H.  Reasonableness  of  Stipulation — Question  for  Jury,  400. 

I.    Notice  May  Be  Given  after  Extent  of  Damage  Is  Ascertained,  400. 

J.    Non-Compliance  Caused  by  Conduct  of  Carrier  or  Its  Agent,  403. 

K.  Waiver  of  Compliance  with  Stipulation — Inconsistent  Conduct  of 
Carrier,  405. 

L.  Waiver — Denial  of  Liability  on  Other  Grounds,  409. 

M.  Burden  of  Proving  Reasonableness  of  Condition,  410. 

N.  Burden  of  Proving  Existence  of  Opportunity  to  Comply  with  Re- 
quirement, 411. 

O.  Burden  of  Proving  Compliance  with  Requirement,  411. 

P.  Burden  of  Proving  Non-Compliancne,  411. 

Q.  Miscellaneous,  412. 

(1)  Pleading,  412. 

(2)  Sufficiency  of   Notice,   412. 

(3)  Application  of  Stipulation,  413. 

Cross  References. 

Stipulation  Requiring  Notice  of  Claim  for  Injuries  to  Live  Stock 
to  Be  Given  to  Carrier  before  It  Is  Removed  by  Consignee  or 
Mingled  with  Other  Stock. — For  general  note  on  this  subject,  see 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  632,  et  seq. 

A.    GENERAL  RULE. 

Such  a  stipulation  is  valid  if  the  limit  of  time  fixed  is  not  unreason- 
ably short  with  reference  to  the  circumstances  of  the  case  in  ques- 
tion. 

United  States. — Southern  Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.) 
264;  The  Arctic  Bird  (D.  C),  109  Fed.  Rep.  167;  The  Naranja  (D. 
C),  104  Fed.  Rep.  160;  The  St.  Hubert  (C.  C.  A.),  107  Fed.  Rep.  727. 

Georgia Hill  v.  Western  Union  Tel.  Co.,  85  Ga.  425,  li  S.  E.  874. 

Illinois Baltimore  &  Ohio  S.  W.  R.  Co.  v.  Fox,  105  111.  App.  54; 

Black  V,  Wabash,  St.  L  &  Pac.  Ry.,  Ill  111.  351,  25  Am?  &  Eng.  R. 
Cas.  388;  Chicago,  etc.,  Ry.  Co.  v.  Bozarth,  91  111.  App,  68;  Chicago 
&  Alton  R.  Co.  V.  Simms,  18  111.  App.. 68;  Coles  &  Co.  v.  Lrouisville, 
E.  &  St.  L.  R.  Co.,  41  111.  App.  607. 

Indiana. — Anderson  v.  Lake  Shore,  etc.,  R.  Co.,  26  Ind.  App.  196; 
Baltimore  &  Ohio  S.  W.  Ry.  Co.  v.  Ragsdale,  14  Ind.  App.  406;  Case 
V.  Cleveland,  etc.,  Ry.  Co.,  11  Ind.  App.  517;  Louisville,  etc.,  Ry.  Co. 
V.  Widman,  10  Ind.  App.  92;  Parrill  v.  Cleveland,  etc.,  R.  Co.,  23  Ind. 
App.  638,  55  N.  E.  1026;  LFnited  States  Express  Co.  v.  Harris,  51 
Ind.   127;   Western   Union  Telegraph   Co.  v.   Yopst,   118   Ind.  248,  20 

NF    2'^^" 

Kansas. — Atchison,  etc.,  Ry  Co.  v.  Morris,  65  Kan.  532,  70  Pac.  651. 
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Minnesota* — Armstrong  v.  Chicago,  etc.,  Ry.  Co.,  53  Minn.  183, 
54  X.  W.  1059. 

Mississippi. — Southern  Express  Co.  v.  Hunnicutt,  54  Miss.  566. 

Missouri. — Dawson  v.  St.  Louis,  etc.,  Ry.  Co.,  76  Mo.  514;  Mc- 
Beath  v.  Wabash,  St.  Louis  &  Pac.  Ry.  Co.,  20  Mo.  App.  445;  Ward 
r.  Missouri  Pac.  Ry.  Co.,  158  Mo.  226,  58  S.  W.  28,  19  Am.  &  Eng. 
•R.  Cas.  30. 

New  York. — ^American  Grocery  Co.  v.  Staten  Island  R,  T.  R.  Co. 
(X.  Y.  Sup.  Ct.),  23  Misc.  Rep.  356,  51  N.  Y.  Supp.  307;  Jennings  v. 
Grand  Trunk  Ry.,  127  N.  Y.  438,  28  N.  E.  394;  Hirschberg  v.  Dins- 
more.  12  Daly  (N.  Y.  Com.  PI.)    429. 

Oklahoma St.  Louis,  etc.,  R.  Co.  v.  Phillips  (Okl.)   22  R.  R.   R. 

201,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  201,  87  Pac.  470. 

Pennsylvania. — Eckert  v.  Pennsylvania  R.  Co.  (Pa.),  18  R.  R.  R. 
475,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475,  60  Atl.  781;  Wolf  v.  Western 
Union  Tel.  Co.,  62  Pa.  St.  83. 

Tennessee. — Glenn  &  Co.  v.  Southern  Express  Co.,  86  Tenn.  594, 
8  S.  W.  152,  35  Am.  &  Eng.  R.  Cas.  627;  Southern  Express  Co.  v. 
Glenn,  84  Tenn.    472,  1  S.  W.  102. 

Texas.--Gulf,  etc.,  Ry.  Co.  v.  Trawick,  68  Tex.  314,  4  S.  W.  567. 

In  a  contract  to  transport  live  stock,  a  provision  requiring  notice 
of  a  claim  for  damages  to  be  made  within  a  stipulated  time  is  valid. 
So  held  in  Eckert  v.  Pennsylvania  R.  Co.  (Pa.),  18  R.  R.  R.  475,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  475,  60  Atl.  781. 

Loss  of  Money — ^Thirty  Days  after  Delivery  to  Express  Company. — 
A  provision  in  a  receipt  issued  by  an  express  company  that  the  com- 
pany shall  not  be  liable  for  money  lost  by  its  default,  unless  (^aim 
therefor  is  made  in  writing,  at  its  office;  within  thirty  days  after  its 
delivery  to  the  company,  is  valid.  So  held  in  Glenn  v.  Co.  v.  Southern 
Express  Co.,  86  Tenn.  594,  8  S.  W.  152,  35  Am.  &  Eng.  R.  Cas.  627. 

A  condition  in  print,  at  the  foot  of  a  receipt  of  an  express  company 
for  a  package,  "that  the  express  company  shall  not  be  liable  for  any 
loss,  unless  claim  therefor  shall  be  made  in  writing  at  this  shipping 
office  within  thirty  days  from  this  date,  in  a  statement  to  which  this 
receipt  shall  be  attached,"  is  a  condition  with  which  the  shipper  must 
comply,  or  lose  his  claim.  So  held  in  Southern  Express  Co.  v. 
Hunnicutt,  54  Miss.  566. 

Sixty  Days  from  Date  of  Sending  Telegraph  Message — Stipula- 
tion in  Small  Tjrpc. — One  of  the  stipulations  of  a  telegraph  company, 
printed  in  their  blank  form,  was  that  they  would  not  be  liable 
for  damages  if  the  claim  was  not  presented  in  sixty  days  from 
sending  the  message.  It  was  held  that  the  condition  was  binding 
iipon  a  person  sending  a  message  on  the  printed  form,  although  such 
stipulation  was  in  very  small  type,  but  with  a  heading  directing  to 
it  in  conspicuous  type.  So  held  in  Wolf  v.  Western  Union  Telegraph 
Co.,  62  Pa.  St.  83.  See  also.  Hill  v.  Western  Union  Telegraph  Co.,  85 
Ga.  425,  11   S.   E.   874. 

Five  Days  from  Removal  of  Stock  from  Cars. — A  stipulation  that 
claim  shall  be  made  in  writing  within  five  days  from  the  time  the 
stock  is  removed  from  the  cars  is  prima  facie  valid,  unless  it  has  been 
waived  or  unless  it  appears  that  the  facts  concerning  its  execution  are 
such  as  to  relieve  the  shipper  from  its  operation.  So  held  in  Cleve- 
land, etc.,  Ry.  Co.  v.  Newlin,  75  111.  App.  638. 

Twenty-Four  Hours  after  Discharge  of  Cargo — Proof  That  All  Bags 
Were  Delivered  on  Deck.— In  The  Naranja  (D.  C),  104  Fed.  Rep. 
160,  it  appeared  that  the  bill  of  lading  for  a  shipment  of  almonds  in 
bags  required  the  consignee, to  receive  the  goods  as  delivered  over 
the  ship's  side,  and  also  provided  that  notice  of  any  claim  should  be 
given  within  twenty-four  hours  after  discharge;  that,  although  having 
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due  notice,  the  consignee  did  not  appear  until  three  days  after  the 
discharge  had  commenced  and  on  the  day  it  was  completed,  and 
did  not  count  the  bags  until  four  days  after,  and  that  several  weeks 
afterwards  a  claim  was  made  for  a  shortage  of  several  bags.  It  was 
held  that  under  the  terms  of  the  shipping  contract  and  the  facts  shown 
the  vessel  was  not  liable  for  the  shortage,  it  being  shown  that  all 
the  bags  shipped  were  delivered  on  the  deck. 

Notice  Must  Be  Given  Shipowner  within  Reasonable  Time  although 
Stipulation  of  Bill  of  Lading  Is  Unreasonable. — In  The  St.  Hubert 
»  (D.  C),  102  Fed.  Rep.  362,  it  is  held  that  a  stipulation  of  a  bill  of 
lading  that  "the  shipowner  is  not  to  be  liable  *  *  *  for  any 
claim,  notice  of  which  is  not  given  before  the  removal  of  the  goods," 
even  if  conceded  to  be  unreasonable  and  void  as  to  the  time  w^ithin 
which  it  requires  the  notice  to  be  given,  is  valid,  and  will  be  enforced 
to  the  extent  of  requiring  notice  to  be  given,  and  it  must  be  given 
within  a  reasonable  time,  or  the  right  to  recover  on  a  claim  for  dam- 
age to  the  freight  will  be  barred. 

Negligence. — A  railroad,  as  a  common  carrier,  may,  for  a  valuable 
consideration,  contract  that,  if  damage  result  to  freight  by  reason 
of  its  negligence,  or  that  of  its  agents,  servants,  or  employees,  the 
shipper  shall  give  notice  of  the  damage  within  a  reasonable  time. 
So  held  in  Atchison,  etc.,  Ry.  Co.  v.  Morris,  65  Kan.  532,  70  Pac.  651- 

B.    PUBLIC  POLICY. 

Such  a  condition  of  a  shipping  contract  is  not  necessarily  void  as 
against  public  policy. 

Black  V.  Wabash,  St.  L-  &  Pac.  Ry.,  ill  111.  35*i,  25  Am.  &  Eng.  R. 
Cas.  388;  Ward  v.  Missouri  Pdc.  Ry.  Co.,  158  Mo.  226,  58  S.  W.  28,  19 
Am.  &  Eng.  R.  Cas.  30;  St.  Louis,  etc.,  R.  Co.  v,  Phillips  (Okl.),  22^ 
R.  R.  R.  201,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  201,  87  Pac.  470. 

Thirty-Six  Hours  after  Notified  of  Arrival. — A  condition  in  a  ship- 
ping contract  that  all  claims  for  damages  against  the  carrier  should 
be  reported  by  the  consigned  in  writing,  within  36  hours  after  he 
had  been  notified  of  the  arrival  of  the  freight  at  its  destination,  is 
not  void  as  against  public  policy.  So  held  in  Ward  v.  Missouri  Pac. 
Ry.  Co.,  158  Mo.  226,  58  S.  W.  28,  19  Am.  &  Eng.  R.  Cas.  30. 

Written  Claim — Affidavit — General  Freight  Agent — Five  Days  from 
Unloading  of  Stock.— In  Black  v.  Wabash,  St.  L.  &  Pac.  Ry.  Co., 
Ill  111.  351,  25  Am.  &  Eng.  R.  Cas.  388,  it  is  held  that  a  stipula- 
tion in  a  shipping  contract,  voluntarily  and  understandingly  entered 
into  by  the  shipper,  that  in  consideration  of  a  reduced  rate  no  claim 
for  damages  accruing  to  the  shipper  shall  be  allowed  or  paid  by  the 
carrier,  or  sued  for  in  any  court,  unless  a  claim  for  such  loss  or  dam- 
age shall  be  made  in  writing,  verified  by  the  affidavit  of  the  shipper 
or  his  agent,  and  delivered  to  the  general  freight  agent  of  the  carrier, 
at  his  office,  within  five  days  from  the.  time  such  stock  is  removed 
from  the  cars,  will  be  binding  upon  the  shipper,  and  is  not  void 
as  being  contrary  to  any  law  or  to  public  policy. 

Responsibility  of  Carrier  May  Be  Limited. — The  responsibility  of 
a  common  carrier  may  be  limited  by  an  express  agreement  made 
with  the  shipper  at  the  time  of  its  acceptance  of  the  goods  for  trans- 
portation, provided  the  limitation  be  such  as  the  law  can  recognize 
as  reasonable  and  not  inconsistent  with  sound  policy.  Therefore,  an 
agreement  that,  in  case  of  failure  by  the  carrier  to  deliver  goods,  he 
shall  not  be  liable,  unless  a  claim  shall  be  made  by  the  bailor  or  by  the 
consignee  within  a  specified  period,  if  that  period  be  a  reasonable 
one,  is  not  against  the  policy  of  the  law.  So  held  in  St.  Louis,  etc., 
R.  Co.  V.  Phillips  (Okl.),  22  R.  R.  R.  201,  45  Am.  &  Eng.  R,  Cas.,  N^ 
S.,  201,  87  Pac.  470. 
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C.    VOID  ATTEMPT  TO  LIMIT  LIABILITY. 

But  in  some  cases  such  a  stipulation,  when  rendered  unreasonable 
by  the  circumstances,  has  been  held  void  as  an  attempt  to  limit  the 
carrier's  common-law  responsibility  for  the  fault  or  negligence  of  it- 
self or  its  employees.  United  States  Watch  Case  Co.  v.  Southern 
Express  Co.,  120  N.  Car.  351,  27  S.  E.  74;  Smitha  v.  Louisville  & 
N.  R.  Co.,  86  Tenn.  198,  6  S.  W.  209. 

Within  Thirty  Days  for  Loss  or  Damage  to  Express  Matter. — A 
condition  of  a  bill  of  lading  issued  by  an  express,  company  that  it 
shall  not  be  liable  for  loss  or  damage,  unless  claim  therefor  is  made 
within  thirty  days  from  the  date  of  the  bill  of  lading  is  void  as  an 
unreasonable  attempt  to  limit  its  liability.  So  held  in  United  States 
Watch  Case  Co.  v.  Southern  Express  Co.,  120  N.  Car.  351,  27  S. 
E.  74. 

Contract  Indefinite  as  to  Person  to  Be  Notified — Exemption  from 
Liability  for  Own  Fault. — A  stipulation  of  a  contract  of  aflFreight- 
mcnt  that  a  shipper  of  live  stock,  as  a  condition  precedent  to  a 
right  to  recover  against  a  common  carrier  for  negligent  injuries  to 
his  stock  by  the  carrier,  shall  give  written  notice  of  his  claim  to  some 
officer  of  the  carrier,  or  his  nearest  station  agent,  before  the  stock 
is  removed  from  the  place  of  delivery,  and  before  it  is  mingled  with 
other  stock,  is  void  for  uncertainty  as  to  the  person  to  whom  the 
notice  must  be  given,  and  because  it  is  an  attempt  to  protect  the 
carrier  from  liability  for  losses  caused  by  its  own  fault,  by  imposing 
an  unreasonable  and  difficult  duty  on  the  shipper  as  a  condition  prec- 
edent to  his  right  to  recover.  So  held  in  Smitha  v.  Louisville  & 
N.  R.  Co.,  86  Tenn.  198,  6  S.  W.  209. 

Written  Notice  before  Repioved  or  Mingled — Failure  of  Contract 
to  Specify  Officer  or  Agent. — In  Missouri  Pac.  Ry.  Co.  v.  Harris,  67 
Tex.  166,  2  S.  W.  574,  it  appeared  that  the  railroad  company,  when 
sued  as  a  carrier,  set  up  a  contract  in  its  answer  by  which  it  was 
agreed  that,  as  a  condition  precedent  to  the  plaintiff's  right  to  re- 
cover damages  for  loss  of  or  injury  to  the  cattle  shipped,  the  shipper 
should  give  notice  in  writing  of  his  claim  to  the  officers  of  the 
carrier  or  its  nearest  station  agent  before  the  cattle  were  removed 
from  the  place  of  delivery  and  before  they  were  mingled  with  other 
cattle.  It  was  held  that  such  condition  was  a  limitation  of  the 
common-law  liability  of  the  carrier,  and  that  a  limitation  of  the 
common  law  of  a  carrier  for  the  proper  delivery  of  articles  to  a 
point  beyond  the  limits  of  Texas,  to  be  recognized,  must  be  reason- 
able; that  the  failure  of  the  answer  to  show  that  the  railroad  had  an 
officer  or  agent  so  situated  that  the  condition  as  to  giving  notice 
was  reasonable,  was  fatal  on  demurrer,  and  that  it  was  doubtful 
whether,  such  a  contract,  which  fails  by  its  terms  to  specify  the 
officer  or  agent  to  whom  such  notice  shall  be  given,  when  the  carrier 
is  a  corporation  and  the  cattle  are  to  be  delivered  in  a  distant  state 
beyond  the  line  of  its  road,  should  ever  be  held  to  be  reasonable  and 
valid.  See  also,  Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex.  127,  9  S. 
W.  749. 

Within  Ninety  Days  from  Delivery  to  Express  Company. — But  in 
Southern  Express  Co.  v.  Calwell,  21  Wall.  (U.  S.),  264,  it  is  held 
that  an  agreement  made  by  an  express  compaay,  as.  a  common  car- 
rier, that  it  shall  not  be  held  liable  for  any  loss  of  or  damage  to  a 
package  whatever,  delivered  to  it,  unless  claim  be  made  therefor 
within  ninety  days  from  its  delivery  to  the  carrier,  is  an  agreement 
which  the  company  can  rightfully  make,  the  time  required  for  transit 
between  the  place  where  the  package  is  delivered  to  the  carrier  and 
that  to  which  it  is  consigned  not  being  long,  in  the  present  case  a 
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single  day.  In  this  case  it  is  said  in  the  opinion:  "It  may  also  be 
remarked  that  the  contract  is  not  a  stipulation  for  exemption  from 
responsibility  for  the  defendant's  negligence,  or  for  that  of  their 
servants.  It  is  freely  conceded  that  had  it  been  such,  it  would  have 
been  against  the  policy  of  the  law  and  inoperative." 

D.  ATTEMPT  TO  LIMIT  LIABILITY  FOR  NEGLIGENCE. 

.\nd  such  a  condition  of  the  shipping  contract  will  not  be  applied 
where  to  do  so  would  in  effect  relieve  the  carrier  from  liability  for 
the  consequences  of  its  fault  or  negligence  or  that  of  its  servants. 
Southern  Express  Co.  v.  Crook,  40  Ala.  468;  Sanford  v.  Housatonic 
R.  Co..  11  Cush.  (Mass.)  155;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Poole 
(Kan.),  21  R.  R.  R.  449,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  449,  87  Pac. 
465;  Cornelious  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  22  R.  R.  R.  222, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  222,  87  Pac.  751;  Baltimore  &  Ohio 
Express  Co.  v.  Cooper,  66  Miss.  558,  6  So.  327,  40  Am.  &  Eng.  R. 
Cas.  97;  Klass  Comm.  Co.  v.  Wabash  R.  Co.,  80  Mo.  App.  164;  Ward 
7'.  Missouri  Pac.  Ry.  Co.,  158  Mo.  226,  58  S.  W.  28,  19  Am.  &  Eng. 
R.  Cas.  30;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McCarty,  82  Tex.  608,  18  S. 
W.  716;  Missouri  Pac.  Ry.  Co.  v.  Harris,  67  Tex.  166,  2  S.  W.  574; 
Missouri  Pac.  Ry.  Co.  v.  Cornwall,  70  Tex.  611,  8  S,  W.  332;  Westcott 
&  Xorthrup  v.  Fargo  (N.  J.),  63  Barb.  349. 

A  provision  in  a  contract  of  shipment  that  all  claims  for  damages 
against  the  carrier  growing  out  of  the  shipment  and  transportation 
of  freight  should  be  reported  by  the  consignee  within  a  specified 
time,  does  n6t  relieve  the  common  carrier  of  its  common-law  re- 
sponsibility for  negligence.  So  held  in  Ward't'.  Missouri  Pac.  Ry. 
Co..  158  Mo.  226,  58  S.  W.  28,  19  Am.  &.Eng.  R.  Cas.  30. 

Receipt  Given  by  Consignees  to  Carrier — Printed  Request  to  Notice 
Errors  within  Twenty- Four  Hours. — A  receipt  given  by  the  con- 
signees of  freight  to  the  carrier,  acknowledging  their  receipt  in  good 
order,  and  in  which  the  consignees  are  requested  to  notice  any 
errors  therein  in  twenty-four  hours,  or  the  carrier  will  consider  it- 
self discharged,  does  not  estop  the  consignor  from  suing  the  carrier 
for  damages  caused  by  negligence  in  transporting  the  goods,  al- 
though no  notice  thereof  was  given  to  the  carrier.  So  held  in  San- 
ford V.  Housatonic  R.  Co.,  ii  Cush.  (Mass.)  155. 

Delay — Loss  of  Market — Depreciation  in  Price  of  Live  Stock. — 
A  stipulation  in  a  live  stock  shipping  contract  that  a  written  notice 
of  a  shipper's  claim  for  damages,  given  before  the  removal  of  the 
stock  from  the  carrier's  pens,  should  be  a  condition  precedent  to  a 
recovery  for  any  loss  or  injury  to  stock  during  transportation,  does 
not  apply  to  damages  such  as  loss  of  market  or  depreciation  in  the 
market  price  of  live  stock,  occasioned  by  the  carrier's  negligent  delay. 
So  held  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Poole  (Kail.),  21  R.  R.  R. 
449;  44  Am.  &  *Eng.  R.  Cas.,  N.  S.,  449,  87  Pac.  465;  Cornelious  v. 
Atchison,  etc.,  Ry.  Co.  (Kan.),  22  R.  R.  R.  222,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  222,  87  Pac.  751;  Pecos  N,  T,  Ry.  Co.  v.  Evans-Snyder- 
Buel  Co.  (Tex.),  24  R.  R.  R.  458,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  458, 
97  S.  W.  466. 

Delay  in  Furnishing  Cars — Injuries  to  Cattle. — Injuries  to  cattle 
sustained  by  reason  of  the  carrier's  delay  in  furnishing  cars  for  ship- 
ment arc  not  covered  by  a  stipulation  in  the  bill  of  lading  that,  "as 
a  condition  precedent  to  a  recovery  of  any  damages  for  any  loss  or 
injury  to  stock  covered  by  this  contract,"  the  shipper  will  give  notice 
to  the  railroad  before  the  stock  is  removed.  So  held  in  St.  Louis, 
etc.,  Ry.  Co.  v.  Law,  68  Ark,  218. 

Failure  of  Express  Office  to  Promptly  Forward  Goods. — A  stipula- 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        393 

Note 

tion  in  the  receipt  given  by  an  express  company  for  goods  to  be 
transported,  "that  the  company  shall  not  be  liable  for  any  loss  or 
damage,  unless  the  claim  therefor  shall  be  presented  to  them  in 
writing  at  this  office  within  thirty  days  after  this  date,"  is  not  appli- 
cable where  the  claim  is  on  account  of  negligence  by  the  express 
office  which  issued  the  receipt  in  not  promptly  forwarding  the  goods. 
So  held  in  Baltimore  &  Ohio  Express  Co.  v.  Cooper,  66  Miss.  558, 
6  So.  327,  40  Am.  &  Eng.  R.  Cas.  97. 

Delay  in  Furnishing  Cars. — A  stipulation  of  a  bill  of  lading  that 
claim  for  loss  of  or  damage  to  freight  must  be  made  within  forty 
days  does  not  apply  to  damages  from  delay  in  furnishing  cars  for 
transportation  of  the  freight.  So  held  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
McCarty,  82  Tex.  608,  18  S.  W.  716. 

Statutory  Penal  Action  for  Failure  to  Feed  and  Water. — A  statu- 
tory penal  action  against  a  carrier  for  failure  to  feed  and  water  live 
stock  in  transit  is  not  affected  by  a  stipulation  of  the  shipping  con- 
tract that  any  suit  for  damages  to  the  stock  must  be  brougnt  within 
forty  days  after  the  damage  occurred.  So  held  in  Gulf,  etc.,  Ry.  Co. 
v.  Gray  (Tex.  Civ.  App.),  24   S.  W.  837. 

Transmission  and  Collection  of  Draft  by  Express  Company — Com- 
panjr's  Failure  or  Refusal  to  Pay. — A  stipulation,  annexed  to  a  receipt 
given  by  an  express  company  upon  receiving  a  draft  for  trans- 
mission and  collection,-  that  it  should  not  be  liable  for  any  loss  or 
damage  unless  a  claim  should  be  asserted  within  90  days,  was  in- 
applicable to  limit  the  company's  liability  for  neglect  or  refusal  to 
pay  the  plaintiffs  the  money  received  for  them.  So  held  in  Bardwell 
V.  American  Express  Company,  ^5  Minn.  344,  28  N.  W.  925. 

Breach  of  Contract — Shipping  by  Freight,  Instead  of  Passenger, 
Service — Injury  to  Stock — Notice  in  Five  Days. — But  in  Pavitt  v. 
Lehigh  Valley  R.  R.,  153  Pa.  302,  25  Atl.  1107,  it  is  held  that,  although 
a  railroad  company  deviates  from  a  contract  to  transport  live  stock 
by  shipping  it  by  freight  service  instead  of  by  passenger  service,  as 
agreed  upon,  and  the  stock  is  injured  by  the  delay  and  rougher  serv- 
ice, such  deviation  does  not  relieve  the  shipper  from  giving  the  car- 
rier notice  of  his  claim  for  damages  within  five  days,  in  accordance 
with  a  stipulation  of  the  contract. 

Ncndelivery^Liability  of  Express  Company  Not  Limited. — A 
stipulation  in  a  shipping  contract  that  "it  (the  express  company)  is 
not  to  be  held  liable  for  any  loss  or  damage  whatever,  unless  claim 
be  made  therefor  within  ninety  days  from  the  delivery  to  it,"  is  to 
be  construed,  in  an  action  upon  the  contract  for  the  nondelivery  of 
freight,  not  to  limit  the  liability  of  the  express  company.  So  held 
in  Porter  v.  Southern  Express  Co.,  4  S.  Car.  135. 

Loss  from  Fraud  or  Gross  Negligence — Simple  Negligence. — And, 
while  a  stipulation  of  a  shipping  contract  that  any  claim  for  loss  or 
damage  must  be  presented  within  thirty  days  from  the  accruing  of 
the  cause  of  action,  does  not  apply  where  the  loss  or  damage  was 
occasioned  by  the  fraud  or  gross  negligence  of  the  carrier  or  its 
employees,  it  may  apply,  by  virtue  of  an  express  provision  of  the 
contract,  to  claims  for  loss  or  damage  arising  with  absence  of 
ordinary  care,  as  the  presentation  of  the  claim  within  the  time  and 
in  the  manner  specified  is  not  a  condition  precedent  to  the  right  of 
action.  So  held  in  Westcott  &  Northrup  v.  Fargo  (X.  Y.),  63  Barb. 
349. 

R  EFFECT  OF  STATUTORY  PROHIBITION  AGAINST  LIM- 
ITING LIABILITY. 

It  has  also  been  held  that  a  statutory  or  constitutional  provision 
declaring  that  the  liability  of  a  common  carrier  shall  not  be  limited 


394        Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Note 

renders  such  a  stipulation  nugatory.  Grieve  v.  Illinois  Cent.  R.  Co., 
104  Iowa  639,  74  N.  W.  192;  Brown  v.  Illinois  Cent.  R.  Co.,  100 
Ky.  525,  38  S.  W.  826;  Illinois  Cent.  R.  Co.  v.  Radford  (Ky.),  64  S. 
W.  511;  Cook  V.  Chicago,  etc.,  R.  Co.  (Xeb.),  23  R.  R.  R.  606,  46 
Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  110  N.  W.  718;  Missouri  Pac.  R.  Co. 
V.  Vandeventer,  26  Neb.  222,  41  N.  W.  998;  Union  Pac.  R.  Co.  v. 
Thompson  (Neb.),  106  N.  W.  598;  Gulf  C.  &  S.  F.  Ry,  Co.  v.  Maetze, 
2  Tex.  Civ.  App.  553,  18  Am.  &  Eng.  R.  Cas.  613;  Missouri  Pac.  Ry. 
Co.  V.   Harris,  67  Tex.  166. 

Kentucky  Constitution. — A  stipulation  in  a  shipping  contract  that 
no  claim  for  loss  or  damage  to  the  stock  shipped  shall  be  valid  unless 
in  writing  and  verified  by  affidavit  and  delivered  to  the  carrier's 
agent  within  ten  days  of  the  time  the  stock  is  unloaded  from  the 
cars,  is  in  violation  of  section  196  of  the  Kentucky  constitution  which 
provides  that  no  common  carrier  shall  be  permitted  to  contract  for 
relief  from  its  common-law  liability.  So  held  in  Brown  v.  Illinois 
Cent.  R.   Co.,  100  Ky.  525,  38  S.  W.  826. 

Nebraska  Constitution. — A  stock  shipping  contract  contained  a 
provision  to  the  eflFect  that  unless  claims  for  loss,  damage,  or  de- 
tention are  presented  within  ten  days  from  the  date  of  unloading 
the  stock  at  destination,  and  before  the  stock  has  been  mingled  with 
other  stock,  such  claims  shall  be  deemed  to  be  waived,  andthe  car- 
riers shall  be  dis<iharged  from  liability.  It  was  held  that  such  provi- 
sion was  void,  under  the  provision  of  the  constitution  of  Nebraska 
providing  that  "the  liability  of  railroad  corporations  as  common  car- 
riers shall  not  be  limited.  Union  Pac.  R.  Co.  v.  Thompson  (Neb.), 
106  N.  W.  598.  See  also,  Missouri  Pac.  Ry.  Co.  v.  Yandeventer,  26 
Neb.  222,  41  N.  W.  998;  Cook  v.  Chicago,  etc.,  R.  Co.  (Neb.),  23  R. 
R.  R.  606,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  110  N.  W.  718. 

F.  NOTICE  BEFORE  REMOVAL  OF  STOCK  BY  CONSIGNEE. 

A  condition  of  a  shipping  contract  requiring  the  consignee  to  give 
notice  to  the  carrier  of  any  claim  he  may  wish  to  make  on  account 
of  injuries  to  his  animals  before  they  are  removed  from  the  carrier's 
premises  or  mingled  with  other  stock  is  generally  held  to  be  valid  if 
the  circumstances  of  the  particular  case  do  not  render  it  unreason- 
able to 'apply  the  restriction.  •   • 

Georgia. — Southern  Ry.  Co.  v.  Adams,  115  Ga.  705. 

Kansas. — Goggin  v.  Kansas  Pac.  Ry.  Co.,  12  Kan.  416;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Kirkham,  63  Kan.  255,  65  Pac.  261;  Sprague  v. 
Missouri  Pac.  Ry.  Co.,  34  Kan.  347,  8  Pac.  465,  23  Am.  &  Eng.  R. 
Cas.  684. 

Kentucky.— Owen  v.  Louisville  &  N.  R.  Co.,  87  Ky.  626,  9  S.  W. 
698. 

North  Carolina.— Sclby  v.  Wilmington  &  W.,  R.  Co.,  113  N.  Car. 
588.  18  S.  E.  88. 

Texas. — Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Harman,  2  Tex.  Civ. 
App.  Cas.  128,  136;  Gulf,  etc.,  Ry.  Co.  v.  Yates  (Tex.  Civ.  App.),  32 
S.  W.  355;  Texas  &  Pac.  Ry.  Co.  v.  Jackson.  3  Tex.  Civ.  App.  Cas. 
§  41;  Texas  Cent.  R.  Co.  v.  Morris,  1  Tex.  Civ.  App.  Cas.  §  374.  16 
Am.  &  Eng.  R.  Cas.  259;  Texas  &  Pac.  Ry.  Co.  v.  Scrivener,  2  Tex. 
Civ.  App.  (ias.  §  330. 

A  contract  of  a  railway  company  for  the  carriage  of  stock  pro- 
vided that  the  shipper  should  give  notice  in  WTiting  of  claims  for 
damages  for  injury  or  loss  to  such  stock  at  the  destination  and  be- 
fore the  removal  of  the  stock  or  mingling  it  with  other  stock,  and 
that  such  notice  was  a  condition  precedent  to  the  recovery  of  dam- 
ages for  injury  or  loss.     It  was  held  that  such  provision  was  rea- 
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sonable.     Kansas,  etc.,  Ry.  Co.  v.   Ayers   (Ark.),  6  Am.   &  Eng.   R. 
Cas.,  N.  S.,  628. 

Notice  before  Removal  of  Goods — Ship's  Knowledge  of  Injuries. — 

In  The  Westminister  (D.  C),  102  Fed.  Rep.  366,  it  is  held  that  a 

stipulation  of  a  bill  of  lading  that  **neither  the  steamship  owners  nor 

their  agents,  nor  any  of  their  servants,  are  to  be  liable  *  *  *  for  any 

claim  notice  of  which  is  not  given  before  the  removal  of  the  goods," 

imposes  a  reasonable  and  valid  condition  precedent  to  the  right  to 

maintain  a  suit  for  damages  to  the  goods  in  transit,  either  against  the 

owners    personally   or  in   rem,   at   leas6  to    the   extent   of   requiring 

notice  to  be  given  within  a  reasonable  time,  and  a  failure  to  comply 

with   such   condition  is  not  excused  by  the   fact  that  the   ship  had 

knowledge  of  the  damages.    See  also.  The  St.  Hubert  (C.  C.  A.),  107 

Fed.  Rep.  727. 

Removal  of  Goods  Construed  to  Mean  Removal  from  Dock. — A 
stipulation  of  a  bill  of  lading  that  the  shipowner  is  not  to  be  liable 
for  any  claim,  **notice  of  which  is  not  given  before  the  removal  of 
the  goods,"  properly  construed,  does  not  require  such  notice  to  be 
given  before  the  goods  are  taken  from  the  ship,  but  before  their 
removal  from  the  dock  where  they  are  deposited  by  the  ship,  and 
where,  after  they  are  released  from  the  ship's  tackle,  they  may  be 
inspected,  by  the  consignees  and  the  officers  of  the  ship.  And,  so 
construed,  the  condition  is  reasonable  and  valid.  So  held  in  The  St. 
Hubert  (C.  C  A.),  107  Fed.  Rep.  727. 

Failure  to  Send  Copy  of  Contract  to  Consignee. — A  stipulation  in 

a  contract  of  affreightment  of  live  stock,  requiring  the  owner  to  give 

notice    in   writing  of  his  claim  for  damages  to  some  officer  of  the 

company  or  its  nearest  station  agent,  before  the  stock  is   removed 

from  the  place  of  destination,  is  a  reasonable  stipulation  and  binding 

on  the  owner,  and  he  cannot  recover  on  failure  to  give  such  notice, 

th<mgh  he  did  not  go  in  person,  or  send  an  agent,  with  the  stock,  as 

in  such   cases   he   should  have   sent   a   copy   of  his   contract   to   the 

consignees,   in   order  that  the   latter  might   have   complied  with   the 

stipulation.     So  held  in  St.  Louis,  etc.,  R.  Co.  v.  Phillips  (Okl.),  22 

R.  R.  R.  201,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  201,  87  Pac.  470. 

Officers  and  Agents  of  Connecting  Carrier  Regarded  as  Those  of 
Contracting  Carrier. — Where  a  railroad  company  contracts  to  carry 
stock  beyond   its   own   terminus,  and   there   is   a    stipulation    in   the 
contract,  which  is  a  condition  precedent  to  right  to  recover  for  loss 
or  injury,  that  the  shipper  must  give  written  notice  of  his  claim  to 
an  officer  of  such  company,  or  its  nearest  station  agent,  before  the 
stock  is  removed  from  the  place  of  destination  or  is  mingled  with 
other  stock,  the  officers  and  agents  of  the  connecting  company  used 
and  adopted  by  the  contracting  company  should,  for  the  purposes  of 
the  contract  be  treated  as  the  officers  and  agents  of  the  latter  com- 
pany, and  notice  given  to  the  agent  of  the  connecting  company  at 
the  place  of  destination  will  be  sufficient.     So  held  in  Wichita  &  W. 
Ry.  Co.  V.  Koch,  47  Kan.  753,  28  Pac.  1013. 

Failure  to  Give  Notice  of  Death  of  Cattle  Occurring  after  Re- 
moval.— Where,  under  a  bill  of  lading  requiring  written  notice  of  in- 
jury before  removal,  the  only  notice  given  the  carrier  as  to  the 
death  oi  cattle  was  for  certain  cattle  that  had  died  before  removal, 
the  shipper  could  not  recover  for  cattle  that  died  after  the  removal. 
So  held  in  Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  6  R.  R.  R.  96,  29 
Am.  &  Eng.  R.  Cas.,  N,  S.,  96,  33  So.  482,  35  Ala.  504. 

(1)     Stipulation  Held  Unreasonable. 
^Yhere  Carrier  Has  No  Officer  or  Agent  at  Such  Point. — A  stipu- 
lation   in    a    shipping  contract  that  the  owner  of  the  stock  shipped^ 
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as  a  condition  precedent  to  his  right  to  recover  for  any  loss  or  injury 
to  his  stock,  must  give  notice  in  writing  of  his  claim  to  some  officer 
of  the  carrier  before  the  stock  is  removed  from  the  place  of  its  desti- 
nation or  delivery,  is  unreasonable  and  voi3,  where  the  carrier  has 
no  officer  or  agent  at  such  point.  So  held  in  Carpenter  v.  Eastern 
Ry.  Co.,  67  Minn.  188,  69  N.  W.  720;  Engesether  v.  Great  Northern 
Ry.  Co.,  65  Minn.  168,  68  N.  W.  4. 

Notice  before  Unloading  Stock. — A  stipulatfon  in  a  shipping  con- 
tract requiring  the  shipper  to  give  notice  of  his  claim  for  damages 
before  he  unloads  his  stock  from  the  cars  is  void  as  unreasonable. 
So  held  in  Ormsby  v.  Union  Pac.  Ry.  Co.  (C.  C),  4  Fed.  Rep.  706, 
2  McCrary,  48. 

Failure  of  Plea  to  Show  That  Shipper  Knew  Name  of  Station 
Agent  at  Destination. — In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Williams 
(Tex.  Civ.  App.),  25  S.  W.  1019,  it  appeared  that  the  contract  for  the 
transportation  of  plaintiff's  stock  required  the  shipper  to  give  writ- 
ten notice  of  any  claim  for  damage,  before  the  stock  was  mingled 

with   other   stock,   to   *' ,   station   agent    of  said'*   carrier  at   A. 

station,  or,  if  he  were  not  at  such  office,  to  such  servant  of  the 
carrier  at  such  station  as  represented  it  at  the  actual  delivery.  "This 
contract  was  set  up  by  a  special  plea  which  alleged  that  plaintiff 
never  made  any  such  demand  within  ninety  days  after  receipt  of  the 
stock,  and  that  the  carrier  had  and  has  at  A.  an  agent  named.  It  was 
held  that  a  reasonable  condition  was  not  alleged,  because  the  plea 
failed  to  show  that  the  shipper  knew  the  name  of  the  station  agent, 
or  that  the  carrier  had  a  station  agent,  or  any  servant  representing 
it,  at  the  delivery  of  the  stock  at  its  destination. 

Stock  Shipped  beyond  Terminus  of  Initial  Railroad — Absence  of 
Agent  or  Officer. — In  Baxter  v.  Louisville,  etc.,  Ry.  Co.  (111.),  7  Am. 
&  Eng.  R.  Cas.,  N.  S.,  618,  it  appeared  that  stock  was  shipped  over  a 
railway  to  a  point  several  hundred  miles  beyond  the  terminus  'bf 
such  railway,  and  the  railway  company  had  no  agent  or  officer  at 
or  near  such  point.  The  contract  of  shipment  limited  such  company's 
liability  to  damages  arising  on  its  own  line.  The  contract  provided 
that  as  a  condition  precedent  to  recovery  of  damages  for  loss  of  or 
injury  to  such  stock  that  the  shipper  should  give  notice  to  some 
officer  of  the  company  or  to  its  nearest  agent  before  the  animals 
were  removed  from  the  station  at  their  destination,  and  before  they 
were  mingled  with  other  stock.  It  was  held  that  such  provision  was 
unreasonable  and  void. 

Failure  of  Contract  to  Give  Names  of  Agents  at  Places  of  Ship- 
ment and  Destination. — A  shipping  contract  stipulated  that,  as  a 
condition  precedent  to  a  right  to  recover  damages  for  injuries  to  the 
stock  shipped,  notice  of  the  claim  for  damages  should  be  given  to  an 
agent  of  the  carrier  before  the  stock  was  removed  from  the  pens  at 
the  place  of  delivery,  but  the  contract  failed  to  give  the  names  of 
the  agents  at  the  places  of  shipment  and  destination.  It  was  held 
that  the  contract  was  unreasonable  because  of  such  failure.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Short  (Tex.  Civ.  App.),  25  S,  W.  142. 

(2)     Stipulation  Not  Applicable. 

Refusal  of  Owner  to  Receive  Injured  Horse — Allowed  by  Carrier 
to  Run  on  Common  at  Destination. — Stock  was  shipped  to  D.  by  de- 
fendant railroad,  upon  a  special  contract,  and  one  of  the  animals 
was  injured  in  transit.  It  was  taken  from  the  cars  at  D.  in  the  pres- 
ence of  the  carrier's  station  agent  who  saw  its  injured  condition. 
The  owner  refused  to  receive  it  and  it  was  allowed  to  run  on  the 
commons  at  D.  The  shipping  contract  provided  that  as  a  condition 
precedent  to  a  right  to  recover  for  such  an  injury  the  shipper  should 
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give  notice  in  writing  to  the  agent  of  the  carrier  of  his  claim  for 
damages  "before  said  stock  is  removed  from  the  place  of  destination 
and  before  such  stock  is  mingled  with  other  stock."  It  was  held 
that  the  condition  as  to  notice  was  not  ai>plicable  as  there  was  no 
removal  of  the  injured  animal,  and  no  mingling  of  it  with  other 
stock,  within  such  stipulation.  So  held  in  Chicago,  etc.,  R.  Co.  v. 
Abels,  60  Miss.  1017. 

Refusal  to  Receive  Worthless  Freight.— In  Gulf,  C  &  S.  F.  Ry. 
Co.  V.  Golding,  3  Tex.  App.  Cas.  §  33,  23  Am.  &  Eng.  R.  Cas.  732, 
it  appeared  that  the  shipping  contract  stipulated^  that  the  extent  of 
the  damage  to  the  freight  should  be  adjusted  in  the  presence  of  an 
officer  of  the  railroad  before  it  was  removed  from  the  station.  It 
was  held  that  the  stipulation  was  not  applicable  Ijecause  there  was 
no  delivery  of  the  freight,  the  owner  having  rightfully  refused  to 
receive  it  because  it  was  so  injured  as  to  be  worthless. 

Removal  from  Destination  by  Carrier. — A  provision  in  a  shipping 
contract  that  th^  shipper  shall  give  notice  of  any  claim  for  damages 
before  the  freight  is  removed  from  the  place  of  delivery,  does  not 
apply  to  a  removal  by  the  carrier.  So  held  in  Baker  v.  Missouri  Pac. 
Ry.  Co.,  34  Mo.  App.  98. 

G.   MUST  BE  REASONABLE. 

Of  course,  such  a  condition  of  a  shipping  contract  will  not  be 
applied  when  the  peculiar  circumstances  of  the  case  would  render  it 
unreasonable  and  oppressive  to  do  so. 

United  States.— Central  Vt.  R.  Co.  v,  Soper  (C.  C.  A.),  59  Fed. 
Rep.  879;  Ormsby  v.  Union  Pac.  Ry.  Co.  (C.  C),  4  Fed.  Rep.  706,  2 
McCrary,  48;  Pacific  Coast  S.  S.  Co.  v,  Bancroft-Whitney  Co.  (C. 
C.  A.).  94  Fed.  Rep.  180. 

Alabama. — Southern  Express  Co.  v.  Bank  of  Tupelo,  108  Ala.  517, 
18  So.  664;  Southern  Express  Co.  v.  Caperton,  44  Ala.  101. 

Arkansas. — St.  Louis,  etc.,  Ry.  Co.  v.  Law,  68  Ark.  218. 

Illinois. — Baxter  v.  Louisville,  etc.,  Ry.  Co.  (111.),  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  618. 

Indiana. — Adams  Express  Co.  v.  Reagan,  29  Ind.  21;  Cleveland,  etc., 
R.  Co.  V.  Potts  &  Co.,  33  Ind.  App.  564. 

Massachusetts. — Cox  v.  Central  Vt.  R.  R.,  170  Mass.  129,  49  N. 
E.  97. 

Minnesota. — Carpenter  v.  Eastern  Ry.  Co.,  67  Minn.  188,  69  X.  W. 
720;  Bardwell  v,  American  Express  Co.,  35  Minn.  344,  28  X.  W.  925. 

Missouri. — Dunn  v.  Hannibal  &  St.  J.  R.  Co.,  68  Mo.  268;  Popha 
V.  Barnard,  77  Mo.  App.  619. 

New  York. — Bruning  v.  Long  Island  R.  Co.,  2  Daly  (X.  Y.  Com. 
PI.),  117. 

North  Carolina.— Capehart  v.  Seaboard  &  R.  R.  Co.,  81  X.  Car. 
438;  Cigar  Co.  v.  Southern  Express  Co.,  120  X.  Car.  348,  27  X.  E.  73. 

Tennessee. — Smitha  v.  Louisville  &  X.  R.  Co.,  86  Tenn.  198.  6  S. 
W.  209. 

Texas.— Good  v,  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.),  li  S.  \V. 
854,  40  Am.  &  Eng.  R.  Cas.  98;  Galveston,  H.  &  S.  A.  Ry.  Co.  z\ 
Boothe,  3  Tex.  Civ.  App.  Cas.  364;  Gulf,  etc.,  'Ry.  Co.  v.  Elliott  (Tex. 
Civ.  App.),  26  S.  W.  636;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume  (Tex. 
Civ.  App.),  24  S.  W.  915;  Gulf,  etc.,  Ry.  Co.  v,  Trawick,  68  Tex.  314, 
4  S.  W.  567;  Gulf,  etc.,  Ry.  Co.  v,  Stanley,  89  Tex.  42.  33  S.  VV.  109, 
2  Am.  &  Eng.  R.  Cas.,  X.  S.,  480;  Missouri  Pac.  Ry.  Co.  v.  Childers 
(Tex.  Qvf.  App.),  29  S.  W.  559;  Missouri  Pac.  Ry.  Co.  v.  Cornwall,  70 
Tex.  611;  Missouri  Pac.  Ry.  Co.  v.  Harris,  67  Tex.  166,  2  S.  W.  574; 
Houston  &  T.  C.  R.  Co.  v,  Davis  (Tex.  Civ.  App.),  31  S.  W.  308. 
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Virginia.— Norfolk,  etc.,  R.  Co.  v.  Reeves  &  McNeil,  97  Va.  284, 
33  S.   E.  606. 

Object  of  Provision — Protection  of  Carrier  against  Unjust  Claims. 
—In  Hinkle  v.  Southern  Ry.  Co.,  126  N.  Car.  932,  it  is  held  that  the 
failure  of  a  shipper  to  give  the  carrier  formal  written  notice  of  loss 
of  or  injury  to  the  freight,  as  required  by  the  contract  of  affreight- 
ment, will  not  prevent  him  from  recovering,  if  otherwise  entitled,  as 
the  object  of  such  a  provision  is  not  to  relieve  the  carrier  from 
just  liability,  but  to  enable  the  latter,  by  proper  investigation,  to  pro- 
tect itself  against  unjust  claims. 

The  manifest  object  of  a  provision  of  a  contract  of  shipment 
limiting  the  time  for  presenting  claims  for  damages  to  freight 
is  to  compel  those  claiming  to  be  damaged  by  the  carrier's  negligence 
to  promptly  present  their  claims  for  adjustment  while  the  facts  and 
circumstances  upon  which  they  are  based  are  fresh  in  the  memories 
of  the  parties  and  witnesses  and  to  prevent  the  carrier  from  being 
harassed  or  imposed  upon  by  dishonest  claimants.  Baltimore  &  Ohio 
S.  W.  R.  Co.  V.  Fox,  103  111.  App.  54.      " 

Harmless  Breach  of  Condition. — A  failure  tp  comply  with  a  pro- 
vision of  the  bill  of  lading  requiring,  as  a  condition  precedent  to  the 
carrier's  liability  for  loss  or  damage,  that  notice  of  claims  for  in- 
juries to  the  freight  be  given  within  a  certain  period,  is  no  defense, 
if  the  carrier  was  not  harmed  by  such  failure.  So  held  in  Ward  v, 
Missouri  Pac.  Ry.  Co.,  158  Mo.  226,  58  S.  W.  28,  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  30. 

Where  Transportation  May  Consume  Entire  Period. — A  condition 
in  a  bill  of  lading  which  requires  a  written  claim  for  loss  or  damage 
to  be  made  within  thirty  days  after  the  Ipss  or  damage  occurs,  where 
the  transportation  may  reasonably  consume  the  whole  thirty  days, 
is  invalid  as  unreasonable.  So  held  in  Cent  Vt.  R.  Co.  v.  Soper 
(C.   C.  A.),  59   Fed.   Rep.  879. 

Claim  against  Steamship  Company — ^Thirty  Days  from  Date  of 
Bill  of  Lading. — A  stipulation  in  a  bill  of  lading  requiring  all  claims 
against  the  carrier  steamship  company  for  damages  to  be  presented 
within  thirty  days  from  the  date  thereof  is  void  as  unreasonable. 
So  held  in  Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.  (C.  C, 
A.),  94  Fed.  Rep.  180. 

Less  of  Money — Thirty-Two  Days  from  Date  of  Bill  of  Lading — 
A  condition  in  a  bill  of  lading  that  "in  no  ev^nt  should  the  defendant 
be  liable  for  any  loss  unless  a  claim  therefor  should  be  made  in 
writing  at  the  office  of  defendant  where  the  money  is  alleged  to  have 
been  shipped  from,  within  thirty-two  days  from  the  date  of  said 
contract,"  is  unreasonable,  tends  to  fraud,  and  is  void.  So  held  in 
Southern  Express  Co.  v.  Bank  of  Tupelo,    108  Ala.  517,  18  So.  664. 

Loss  of  Express  Package — Thirty  Days  from  Date  of  Receipt. — A 
stipulation  in  a  receipt  given  by  a  common  carrier,  that  it  should  not 
be  liable  for  loss  of  a  package  of  money  unless  a  claim  for  the  loss 
was  made  within  thirty  days  from  the  date  of  the  receipt  is  unrea- 
sonable, tends  to  fraud,  and  is  invalid.  So  hefd  in  Southern  Express 
Co.  V.  Caperton,  44  Ala.  101. 

Thirty  Days  from  Date  of  Shipment. — In  Dunn  v.  Hannibal  &  St. 
J.  R.  Co.,  68  Mo.  268,  it  appeared  that  a  shipping  contract  provided 
that  "claims  for  loss  or  damages  must  be  presented  in  thirty  days 
from  date  of  shipment"  in  order  to  receive  attention.  It  was  held 
that  such  provision  was  void,  its  language  being  too  vague  to  be 
allowed  eflFect. 

Claim  against  Express  Company — ^Thirty  Days  from  Date  of  Bill 
of  Lading — Undelivered  Packages  Not  Returned  until  after  Thirty 
Days. — In   Cigar  Co.  v.  Southern   Express   Co.,   120  N.   Caf.   348,  27 
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S.  E.  73,  it  is  held  that  where  an  express  company's  bill  of  lading 
contained  a  condition  that  the  company  should  not  h^  liable  for  loss 
or  damage,  unless  claim  therefor  should  be  made  within  thirty  days 
from  the  date  of  the  bill  of  lading,  and  the  carrier  instructed  its 
agents  not  to  return  undelivered  packages  until  the  expiration  of 
thirty  days  from  their  arrival  at  their  destination,  such  stipulation 
is  invalid  for  unreasonableness. 

Thirty  Dajrs  after  Due  Time  for  Delivery. — A  stipulation  in  a  bill 
of  lading  that  notice  of  loss  or  damage  to  freight  must  be  given 
in  writing  to  a  carrier  within  thirty  days  after  delivery  thereof,  or 
after  due  time  for  such  delivery,  is  invalid  as  unreasonable.  So  held 
in  Gwyn  Harper  Mfg.  Co.  v.  Carolina  Cent.  R.  Co.  (X.  Car.),  38 
S.  E.  894.  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 

Sixty  DajTS  of  Date  of  Contract — Absence  of  Reference  to  Time  of 
Loss. — In  Pacific  Express  Co.  v.  Darnell  (Tex.),  6  S.  W.  765,  32  Am. 
&  Eng.  R.  Cas.  543,  it  appeared  that  machinery  was  delivered  to  an 
express  company  in  Texas  for  shipment  to  Baltimore;  that  the  ship- 
ping contract  stipulated  that  "the  said  company  should  not  be  held 
liable  for  any  claim  arising  from  the  contract  unless  it  be  presented 
within  60  days  of  the  date  of  the  contract."  It  was  held  that  such 
stipulation,  having  no  reference,  to  the  time  of  loss,  was  invalid  as 
unreasonable. 

Grain  in  Elevator  Held  Subject  to  Order  for  Shipment. — A  stipu- 
lation in  a  bill  of  lading,  under  which  grain  is  transported  from 
Chicago  to  Ogdensburg,  and  there  unloaded  into  an  elevator  and 
held  subject  to  order  for  shipment  by  rail  to  various  parts  of  New 
England,  that  the  carrier  shall  not  "be  liable  in  any  case  or  event 
unless  written  claim  for  the  loss  or  damage  shall  be  made  to  the 
person  or  party  sought  to  be  made  liable,  within  thirty  days,"  is  in- 
valid as  unreasonable.  So  held  in  Cox  v.  Central  Vt.  R.  R.,  170 
Mass.   129,  49  N.  E.  97. 

Bill  of  Lading  Blank  as  to  Name  and  Location  of  Agent. — A  provi- 
sion of  a  bill  of  lading  requiring  the  shipper  to  give  notice  to  the 
freight  agent  of  the  carrier  of  any  claim  for  damage  to  the  stock, 
within  five  days  after  its  arrival  at  its  destination,  will  be  held  waived 
where  the  bill  of  lading  is  blank  as  to  the  name  and  location  of  such 
agent,  and  the  location  of  his  office,  and  they  are  unknown  to  the 
shipper.  So  held  in  Norfolk,  etc.,  R.  Co.  v.  Reeves  &  McNeil,  97 
Va.  284,  33  S.  E.  606. 

Notice  on  Reshipment. — In  Gulf,  etc.,  Ry.  Co.  v.  Stanley.  89  Tex. 
42,  33  S.  W.  109,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  480,  it  is  held  that  a 
stipulation  that  the  shipper  must  give  notice  of  his  claim  for  dam- 
ages on  reshipment  of  the  freight  was  void  as  unreasonable. 

Thirty-Six  Hours  after  Delivery — Shipments  beyond  Railroad's 
Terminus — Nature  of  Property  and  Claim. — In  Jennings  v.  Grand 
Trunk  Ry.,  127  N.  Y.  438,  28  N.  E.  394,  it  is  held  that  a  stipulation 
of  a  bill  of  lading  that  no  claim  for  loss  or  delay  shall  be  allowed 
unless  notice  in  writing  and  particulars  of  the  claim  be  "given  to 
station  freight  agent  at  or  nearest  to  the  place  of  delivery  within 
thirty-six  hours  after  the  goods,  in  respect  to  which  said  claim  is 
made,  are  delivered,"  was  applicable  to  shipments  beyond  the  ter- 
minus of  defendclnt's  railway;  but  that  in  view  of  the  nature  of  the 
property  and  the  claim  for  damages,  the  time  specified  was  unreason- 
able, and.  therefore,  the  stipulation  was  invalid. 

Loss  of  Article — Thirty  Days — Adjustment  before  Removal  from 
Station. — A  condition  in  a  contract  of  affreightment  that  claim  for  the 
loss  of  any  article  shipped,  while  in  transit  or  before  delivery,  shall 
be  given  within  thirty  days  to  a  trace  agent  of  the  carrier,  and  that 
the  extent  of  the  damage  or  loss  shall  be  adjusted  before  removal  of 
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the  freight  from  the  station,  is  void  as  an  unreasonable  stipulation. 
So  held  in  Capehart  v.  Seaboard  &  R.  R.  Co.,  81  N.  Car.  438. 

During  Civil  War — Transportation  Interrupted. — Where  a  package 
was  shipped  from  Clayton,  Indiana,  to  Savannah,  Georgia,  during 
the  civil  war,  when  transportation  was  interrupted,  it  was  held  that  a 
stipulation  that  the  carrier  should  not  be  liable  for  any  loss,  unless 
a  claim  therefor  was  presented  within  thirty  days  after  the  shipment 
at  Clayton,  was  unreasonable  and  void.  Adams  Express  Co.  v. 
Reagan,  29  Ind.  21. 

Injured  Animal  Removed  by  Carrier's  Employees  to  Distant  Point 
and  Killed. — A  provision  of  a  shipping  contract  requiring  the  shipper 
to  give  notice  in  writing  of  his  claim,  within  five  days  after  loss  or 
damage  is  sustained,  does  not  apply  where  the  carrier's  employees 
removed  the  injured  animal  to  a  distant  point  and  killed  him.  Rich- 
ardson V.  Chicago  &  A.  R.  Co.,  62  Mo.  App.  1. 

H.   REASONABLENESS  OF  STIPULATION— QUESTION  FOR 

JURY. 

The  question  of  the  reasonableness  of  the  time  within  which  a 
claim  for  loss  of  or  damage  to  freight  must,  under  the  contract  re- 
quirement, be  made,  is  generally  one  for  the  determination  of  the 
jury.  Western  Ry.  Co.  v.  Harwell,  97  Ala.  341,  11  So.  781;  Coles  & 
Co.  V.  Louisville,  E.  &  St.  L.  R.  Co.,  41  111.  App.  607;  Texas  & 
Pac.  Ry.  Co.  v.  Adams,  78  Tex.  372,  14  S.  W.  666;  Texas  &  P.  Ry. 
Co.  V.  Barber  (Tex.  App.),  30  S.  W.  500;  Missouri,  K.  &  T.  Ry.  Co. 
V  Leibold  (Tex.  Civ.  App.),  55  S.  W.  368. 

Thirty-Six  Hours  after  Delivery — Question  for  Jury. — In  Texas  & 
Pac.  Ry.  Co.  v.  Adams,  78  Tex.  372,  14  S.  W.  666,  it  is  held  that  it  is 
a  question  for  the  jury  whether  a  rule  of  the  carrier,  requiring  notice 
of  damage  to  freight  to  be  given  at  the  place  of  delivery  within 
thirty-six  hours  after  its  delivery  by  the  carrier,  was  reasonable. 

I.   NOTICE  MAY  BE  GIVEN  AFTER  EXTENT  OF  DAMAGES 

IS  ASCERTAINED. 

So,  where  the  damage  to  the  freight,  or  its  nature  and  extent,  could 
not  be  discovered  or  ascertained  by  the  consig^nee,  by  the  exercise 
of  due  care,  until  after  the  expiration  of  the  time  limited  by  the 
contract  for  giving  notice  of  claims  for  injuries  to  the  shipment,  the 
stipulation  will  not  protect  the  carrier  if  the  claim  is  made  within  a 
reasonable  time  after  the  loss  or  injury  is  ascertained.. 

United  States. — Ormsby  v.  Union  Pac.  Ry.  Co.,  4  Fed.  Rep.  706, 
2  McCrary  (U.  S.  Cir.  Ct.),  48. 

Alabama. — Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  6  R.  R.  R. 
96,  29  Am.  &  Eng.  R.  Cas.,  X.  S.,  96,  33  So.  482,  135  Ala.  504;  West- 
ern Ry.  Co.  V.  Harwell,  97  Ala.  341,  343,  11  So.  781. 

Arkansas. — St.  Louis,  etc.,  Ry.  Co.  v.  Hurst,  67  Ark.  407,  55  S.  W. 
215. 

Indiana. — Louisville,  etc.,  Ry.  Co.  v.  Steele,  6  Ind.  App.  183. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Temple,  47  Kan.  7.  27  Pac.  98. 

Mississippi. — Southern  Express  Co.  v.  Stevenson  (Miss.),  23  R.  R. 
R.  547,  47  Am.  &  Eng.  R.  Cas.,  X.  S.,  547,  42  So.  678. 

Missouri. — Harned  v.  Missouri  Pac.  Ry.  Co.,  51  Mo.  App.  482; 
Popha  V.  Barnard,  77  Mo.  App.  619;  Richardson  v.  Chicago  &  A.  R. 
Co.,  62  Mo.  App.  1. 

Ohio.— Baltimore  &  O.  R.  Co.  v.  Hubbard,  72  Ohio  St.  302,  16  R. 
R.  R.  71,  39  Am.  &  Eng.  R.  Cas.,  X.  S.,  71,  74  X.  E.  214. 

Tennessee. — Memphis  &  C.  R.  Co.  v.  Holloway  &  Tatum,  68  Tenn. 
188. 
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Texas.— Houston  &  T.  C.  R.  Co.  v.  Davis  (Tex.  Civ.  App.),  31  S. 
W.  308. 

Condition  of  Stock  Made  Known  to  Station  Agent — Opportunity 
to  Inspect — Consent  to  Removal — Notice  of  Claim  Sent  to  Claim 
Agent  within  Four  Days  after  Removal. — In  Atchison,  etc.,  R.  Co. 
V.  Temple,  47  Kan.  7,  27  Pac.  98,  it  appeared  that  a  shipping  contract 
provided  that,  as  a  condition  precedent  to  the  shipper's  right  to  re- 
cover damages  for  any  loss  or  injury  to  his  stock,  he  should  give 
notice  in  writing  to  some  officer  of  the  carrier,  or  its  nearest  station 
agent,  before  the  removal  of  the  stock  from  the  place  of  delivery.  It 
appeared  also  that  the  condition  of  the  stock  was  made  known  to 
the  station  agent  at  the  place  of  destination,  and  he  consented  to  the 
removal  of  the  stock  from  the  car,  and  had  an  opportunity  to  inspect 
the  animals  after  such  removal  and  before  they  were  mingled  with 
other  stock  or  been  removed  from  the  place  of  destination;  and  a 
written  notice  for  damages  was  transmitted  to  the  claim  agent  of 
the  railroad  within  four  days  after  the  removal  of  the  stock  from 
the  car,  and  ten  days  thereafter,  upon  the  death  of  one  of  the  ani- 
mals, a  subsequent  notice  for  damages  was  given  to  the  railroad  com- 
pany. It  was  held  that  there  had  been  a  substantial  compliance  with 
the  contract  by  the  shipper. 

Reasonable  Time  for  Giving  Notice — Definition. — Reasonable  time 
within  which  the  shipper  is  required  to  give  notice  to  the  express 
company  of  his  claim,  is  such  as  would  be  ample  to  ascertain  the 
non-delivery  of  the  parcel  at  the  place  of  destination,  depending 
on  the  distance  and  facilities  of  communication.  So  held  in  South- 
ern Express  Co.  v.  Hunnicutt,  54  Miss.  566. 

Right  to  Give  Additional  Notice. — That  an  owner  to  whom  a  bill 
of  lading  has  been  issued  gives  written  notice  of  injury  to  certain 
cattle  before  their  removal  does  not  preclude  him  from  the  right  of 
giving  additional  notice  of  other  injuries  within  a  reasonable  time 
after  their  discovery.  So  held  in  Louisville  &  X.  R.  Co.  v.  Landers 
(Ala.).  6  R.  R.  R.  96,  29  Am.  &  Eng.  R.  Cas.,  X.  S.,  96,  33  So.  482, 
135  .\la.  504. 

Damaged  Packages. — A  condition  in  a  bill  of  lading  that  the  initial 
carrier  shall  not  be  liable  for  loss  or  damage  to  freight  unless  notice 
thereof  is  given  to  the  delivering  carrier  within  thirty  hours  after 
delivery  is  not  unreasonable,  as  regards  packages  which  may  have 
been  entirely  lost;  and  as  to  damaged  packages,  its  reasonableness 
will  depend  upon  whether  sufficient  time  was  given  to  discover  the 
damage  and  report  the  loss.  So  held  in  St.  Louis,  etc.,  Ry.  Co.  v. 
Hurst.  67  Ark.  407,  55  S.  W.  215. 

At  Time  of  Delivery. — A  stipulation  in  a  shipping  contract  that  a 
claim  for  loss  of  freight  must  be  made  at  the  time  the  goods  are 
delivered  by  the  carrier,  will  not  protect  a  railroad,  where  the  claim 
is  made  within  a  reasonable  time  after  the  loss  is  ascertained.  So 
held  in  Memphis  &  C.  R.  Co.  v.  Holloway  &  Tatum,  68  Tenn.  18S. 

Within  Five  Days  after  Delivery — Notice  and  Extent  of  Loss  Not 
Ascertained  in  Time — Carrier's  Knowledge  of  Injury. — Where  a  ship- 
ping contract  stipulates  that  verified  notice  of  loss  or  damage  shall 
be  given  the  carrier  within  five  days  after  the  freight  reaches  the 
place  of  delivery,  and  the  consignor  does  not  learn  of  the  nature  and 
extent  of  the  loss  for  more  than  a  month  after  the  same  occurred, 
the  application  of  the  rule  is  unreasonable,  and  especially  where  the 
carrier  is  as  well  informed  as  to  the  damage  as  the  shipper.  So  held 
in  Popha'z'.  Barnard,  77  Mo.  App.  619. 

Injuries  to  Cattle  Discovered  after  Their  Removal.— Where  a  bill 
of  lading  for   a   shipment  of   cattle   provides   that   the   shipper,   as   a 
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prerequisite  to  any  right  to  recover  for  injury  to  the  cattle,  shall, 
before  removal  of  the  cattle  from  the  place  of  delivery,  and  before 
their  mingling  with  other  cattle,  give  written  notice  of  any  dam- 
ages, the  requirement  is  complied  with  where  the  shipper  does  not 
discover  the  injuries,  and  could  not  have  done  so,  before  removal, 
but  gives  notice  thereof  within  a  reasonably  short  time  after  discov- 
ery of  the  injury.  Louisville  &  N.  R.  Co.  v.  Landers  (Ala.),  6  R.  R. 
R.  96,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  96,  33  So.  Rep.  482,  135  Ala. 
504. 

A  stipulation  in  a  contract  for  the  carriage  of  live  stock,  that  as 
a  condition  to  a  recovery  for  injury  to  the  stock  at  any  place  where 
the  same  might  be  loaded  or  unloaded  for  any  purpose  notice  in 
writing  should  be  given  to  the  station-master  specifying  the  nature 
of  the  claim,  etc.,  before  the  removal  of  the  stock  from  the  station, 
is  unreasonable,  when  it  appears  that  although  before  reloading  the 
shipper  knew  that  his  cattle  had  been  crowded  in  pens  and  had 
suffered  for  the  want  of  food  and  water,  yet  he  did  not  know  the 
extent  of  his  damages,  and,  at  most,  could  have  made  only  a  vague 
complaint.  So  held  in  Gulf,  etc.,  R.  Co.  v.  Stanley,  89  Tex.  42,  33 
S.  W.  109,  2  Am.  &  Eng.  R.  Ca^.,  N.  S.,"  480. 

Horses  Injured  by  Burning  of  Their  Car. — A  provision  in  a  ship- 
ping contract  requiring  notice  of  any  claim  for  damages  to  be  given 
before  the  removal  of  the  freight  from  the  station,  is,  when  applied 
to  injuries  to  horses  caused  by  the  burning  of  the  car  in  which  they 
were  shipped,  prima  facie  unreasonable,  as  it  is  not  probable  that  the 
full  amount  of  the  damage  to  the  horses  would  be  immediately  dis- 
closed. So  held  in  Houston  &  T.  C.  R.  Co.  v.  Davis  (Tex.  Civ. 
App.),  31  S.  W.  308. 

Survival  of  Horse  in  Doubt. — In  Baltimore  &  O.  R.  Co.  v.  Hub- 
bard, 72  Ohio  St.  302,  16  R.  R.  R.  71,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
71,  74  N.  E.  214,  the  stipulation  requiring  notice  of  claim  for  injury 
to  plaintiffs'  horse  to  be  given  the  carrier  within  a  certain  time  was 
not  reasonable,  if  applied  to  the  claim  in  question,  as  the  owners  of 
the  horse  were  entitled  to  time  sufficient  to  enable  them  to  know 
whether  the  claim  should  be  for  injury  to  a  live  horse,  or  for  the 
value  of  a  dead  one. 

One  Day  after  Delivery  of  Calf —Nature  and  Extent  Not  Imme- 
diately Discoverable. — In  Harned  v.  Missouri  Pac.  Ry.  Co.,  51  Mo. 
App.  482,  it  appeared  that  a  calf  was  shipped  under  a  contract  re- 
quiring service  of  notice  of  loss  within  one  day  after  delivery,  and 
the  injuries  sued  for  were  such  as  to  take  time  to  ascertain  their 
nature  and  extent,  and  when  ascertained  notice  was  given  and  claim 
for  damages  made.  It  was  held  that  was  sufficient  compliance  with 
such  requirement. 

Injury  to  Poultry  from  Delay  before  Removal  or  Mingling  with 
Other  Stock. — In  Louisville,  etc.,  Ry.  Co.  v.  Steele,  6  Ind.  App.  183, 
an  action  to  recover  for  breach  of  a  contract  for  the  delivery  of  a 
car  load  of  poultry  at,  'team  track,'*  Chicago,  it  appeared  that  the 
car,  when  it  arrived  at  51st  street,  Chicago,  was  delayed  at  that 
point  about  nine  hours,  such  delay  causing  the  poultry  to  greatly 
shrink  in  weight  before  it  could  be  got  to  market.  The  contract 
stipulated  that  notice  should  be  given  in  writing  of  any  claim  for 
damages  to  some  officer  of  the  company  or  its  nearest  station  agent, 
before  the  stock  was  removed  from  the  place  of  delivery,  and  before 
it  was  mingled  with  other  stock.  The  only  testimony  as  to  notice 
of  loss  was  by  the  shipper,  which  was  to  the  effect  that  he  notified 
the  carrier  by  letter,  about  two  weeks  after  the  loss,  as  soon  as  he 
had  ascertained  the  amount  thereof.  It  was  held  that  the  evidence 
as   to  notice   was   sufficient  to   withstand   a   demurrer,  and  that    the 
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notice,  under  the  circumstances,  was  a  sufficient  compliance  with  the 
requirement  of  the  contract. 

Extent  of  Illness  of  Horses  Not  Discoverable  before  Removal. — 
In  Ormsby  v.  Union  Pac.  Ry.  Co.,  4  Fed.  Rej).  706,  2  McCrary  (U. 
S.  Cir.  Ct.)  48,  it  appeared  that  a  contract  between  a  railroad  com- 
pany and  a  shipper  of  horses  stipulated  that  for  injuries  to  the  ani- 
mals shipped  over  the  railroad  the  owner  should  make  a  demand  in 
writing  of  the  agent  of  the  carrier  before  removing  them  from  the 
place  of  destination  or  from  the  place  of  delivery.  It  was  held  that 
this  stipulation  did  not  apply  where  the  injury  was  the  illness  of  the 
animals,  and  the  extent  of  the  illness  coiiid  not  be  known  until 
their  removal  from  the  cars,  and  probably  not  for  some  time  after 
their  removal. 

J.  NON-COMPLIANCE  CAUSED  BY  CONDUCT  OF  CARRIER 

OR  ITS  AGENT. 

Such  a  restriction  of  the  carrier's  liability  will  not  be  applied  where 
failure  to  give  the  required  notice  was  caused  by  the  conduct  of  the 
carrier  or  that  of  its  agent  or  servant.  Cleveland,  etc.,  R.  Co.  v. 
Potts  &  Co.,  33  Ind.  App.  564;  Owen  v.  Louisville  &  N.  R.  Co.,  87 
Ky.  626,  9  S.'W.  698;  Soper  v.  Pontiac,  etc.,  R.  Co.,  113  Mich.  443, 
71  N.  W.  853;  Illinois  Cent.  R.  Co.  v.  Bogard,  78  Miss.  11,  18  Am.  & 
Eng.  R.  Cas.,  N.  S.,  410;  Southern  Express  Co.  v.  Stevenson  (Miss.), 
23  R.  R.  R.  547,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  547,  42  So.  670; 
Richardson  v.  Chicago  &  A.  R.  Co.  (Mo.),  13  Am.  &  Eng.  R.  Cas., 
N.  S.,  170,  149  Mo.  311,  50  S.  W.  782;  Atchison,  etc.,  Ry.  Co.  v. 
Grant,  6  Tex.  Civ.  App.  Rep.  674,  26  S.  W.  287;  Reynolds  v.  Great 
Northern  Ry.  Co.  (Wash.),  20  R.  R.  R.  70,  43  Am.  &  Eng.  R.  Cas., 
X.  S.,  70,  82  Pac.  161. 

Freight  Which  Has  Never  Arrived  at  Destination. — When  a  rail- 
road company  seeks  to  defeat  its  common-law  liability  as  a  common 
carrier  by  invoking  a  special  contract,  it  must  show  a  violation  of 
both  the  spirit  and  letter  of  such  contract,  therefore,  where  the 
freight  for  the  loss  of  which  damage  is  claimed  has  never  arrived  at 
its  destination,  written  notice  of  the  claim  provided  for  by  the  ship- 
ping contract  is  not  required.  So  held  in  Ward  v,  Missouri  Pac. 
Ry.  Co.,  158  Mo.  226,  58  S.  W.  28,  19  Am.  &'  Eng.  R.  Cas.  30. 

Freight  Billed  to  Wrong  Party  by  Carrier  without  Authority — 
Goods  Lost — In  Chicago,  etc.,  R.  Co.  v.  Fifth  Nat.  Bank,  2  Ind. 
App.  600,  59  N.  E.  43,  it  is  held  that  failure  to  give  notice  of  loss  as 
required  by  the  bill  of  lading,  will  not  preclude^  a  right  of  action  for 
the  loss,  where  the  loss  resulted  from  the  initial  carrier  billing  the 
goods  direct  to  a  party  other  than  the  consignee,  whereby  the  goods 
were  lost  to  plaintiff,  since  the  carrier  lost  the  benefit  of  the  excep- 
tions from  liability  by  billing  the  freight  to  a  party  other  than  the 
consignee  without  authority  to  do  so.  See  also,  Cleveland,  etc.,  R<. 
Co.  V.  Potts  &  Co.,  33  Ind.  App.  564. 

Oral  Notice  Given  in  Time — Tracer  Sent  Out  by  Express  Agent. — 
A  receipt  given  by  an  express  company  provided  that  it  should  not 
be  liable  for  loss  unless  the  claim  should  be  presented  in  writing 
within  30  days.  Within  a  few  days  after  the  delivery  of  the  package 
verbal  notice  was  given  the  agent  at  the  shipping  point  of  a  partial 
loss,  and  the  agent  sent  out  a  tracer.  After  about  ninety  days  the 
agent  reported  that  he  was  unable  to  find  the  property,  and  immedi- 
ately thereafter  a  written  demand  was  made  on  the  company  for  the 
value  of  the  property  lost.  It  was  held  that  the  notice  was  sufficient. 
Southern  Express  Co.  v.  Stevenson  (Miss.),  23  R.  R-  R.  547,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  547,  42  So.  670. 
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Injured  Animal  in  Charge  of  Carrier's  Employees. — In  Richardson 
V.  Chicago  &  A.  R.  Co.,  149  Mo.  311,  50  S.  W.  782,  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  170,  it  appeared  that  a  shipping  contract  provided 
that  the  owner  of  stock  in  case  of  injury  or  loss  in  shipment  should 
notify  the  railroad  company  within  five  days  '*after  said  loss  or  dam- 
age has  occurred;"  that  after  the  injury  complained  of  the  injured 
animal  was  in  charge  of  the  carrier's  employees,  and  the  delay  in 
giving  the  notice  was  caused  by  their  conduct;  and  that  when  the 
shipper  learned  of  the  loss  he  promptly  notified  the  carrier.  It  was 
held  that  it  would  be  unreasonable  to  require  that  such  owner 
should  have  given  the  notice  sooner  than  he  did,  or  to  deny  him  the 
right  to  recover  simply  because  no  notice  was  actually  given  within 
the  five  days. 

Freight  Refused  by  Consignee — Failure  of  Carrier  to  Return  It 
According  to  Promise — Stipulation  of  Origiofd  Contract  Not  Appli- 
cable.— When  freight,  forwarded  by  the  owner  by  express,  is  refused 
by  the  consignee,  and  the  express  company  promises  to  return  it  to 
the  shipper,  but  negligently  fails  to  do  so,  the  damages  the  shipper 
is  entitled  to  recover  against  the  carrier  is  based  upon  the  contract 
for  the  return  of  the  goods,  and  not  upon  the  original  shipping  con- 
tract, and  is,  therefore,  not  affected  by  a  provision  in  the  latter  con- 
tract requiring  claims  arising  under  it  to  be  made  in  writing  within 
sixty  days  of  its  date.  So  held  in  Green  v.  Pacific  Express  Co.,  37 
Mo.  App.  537. 

Contract  to  Carry  Parcels,  and  Collect  Values  from  Consignees  or 
Return  to  Shipper — Carrier's  Breach  of  Contract. — In  Smith  v.  Dins- 
more,  6  Daly  (N.  Y.  Com.  PL),  188,  it  appeared  that  an  express  com- 
pany undertook  to  carry  for  plaintiff  certain  parcels,  and  also  to 
collect  from  the  consignees  upon  delivery  to  them  the  sums  endorsed 
upon  the  bills  of  lading,  each  of  which  was  marked  C.  O.  D.  The 
bills  of  lading  stipulated  that  **in  no  event  should  the  Adams  Express 
Company"  (the  defendants)  **be  liable  for  any  lo?s  or  damage  un- 
less the  claim  therefor  should  be  presented  to  them  in  writing  at 
their  office  within  30  days  after  the  date  of  the  bill  of  lading  in  a 
statement  to  which  the  receipt  given  to  the  shipper  should  be  an- 
nexed," and  a  further  stipulation  in  these  words:  "If  any  sum  of 
money  besides  the  charge  for  transportation  is  to  be  collected  from 
the  consignee  on  delivery  of  the  above  described  property,  and  the 
same  is  not  paid  within  30  days  from  the  date  of  the  bill  of  lading, 
the  shipper  agrees  that  this  company  may  return  said  property  to 
him  at  the  expiration  of  that  time,  subject  to  the  conditions  of  this 
receipt,  and  that  he  will  pay  the  charge  for  transportation  both 
ways,  and  that  the  liability  of  this  company  for  such  property  while 
in  its  possession  for  the  purpose  of  making  such  collection  shall  be 
that  of  warehousemen  only."  The  carrier  failed  to  collect  the 
amounts  due  on  the  parcels,  and  did  not  return  them  to  the  plaintiff. 
It  was  held  that  plaintiff  was  not  restricted  to  thirty  days,  but  was 
entitled  to  a  reasonable  time  in  which  to  present  his  claim  against 
the  express  company  for  its  default. 

Delay  Caused  by  Shipper  Being  Directed  tv»  See  Other  Agents. — 
A  contract  of  shipment  of  live  stock  stipulated  that  a  claim  for 
damages  unless  presented  within  ten  days  from  the  date  of  unloading, 
at  destination,  should  be  waived.  The  shipper,  on  the  day  after 
unloading,  informed  the  carrier's  agent  at  that  point  that  he  wanted 
to  put  in  a  claim  for  damages.  The  agent  told  the  shipper  to  see 
another  agent  on  paying  the  freight.  The  shipper  did  so,  and  that 
agent  told  him  to  see  another  agent.  The  shipper  within  ten  days 
made  an  oral  claim  to  the  latter  agent,  who  requested  a  written 
statement,  which  was  furnished  after  the  expiration  of  the  ten  days. 
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It  was  held  that  the  claim  for  damages  was  made  within  the  time 
specified.  Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  20  R.  R. 
R.  70.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  70,  82  Pac.  161. 

Stipulation  Expressly  Waived  by  Agent — Verbal  Notice  Sufficient. 
—Where  a  stipulation  of  a  shipping  contract  that  a  written  notice 
of  a  claim  for  damages  must  be  made  in  /riting  to  the  carrier's 
agent  at  the  place  of  delivery  is  expressly  waived  by  sv.ch  agent,  a 
verbal  notice  is  sufficient  upon  which  to  base  a  claim  for  damages. 
So  held  in  Atchison,  etc.,  Ry.  Co.  v.  Grant,  6  Tex.  Gv.  App.  Rep. 
674,  26  S.  W.  286. 

Agents  without  Authority  to  Waive — EfiFect  of  Contract  Provision. 
—But  where,  in  a  special  contract  for  the  shipment  of  cattle,  the 
shipper  expressly  agrees,  as  a  condition  precedent  to  his  right  of 
recovery  for  damages  growing  out  of  such  shipment,  that  "he  will 
give  notice  in  writing  to  the  conductor  in  charge  of  the  train,  or  the 
nearest  station  or  freight  agent  of  the  carrier  on  whose  line  the  in- 
juries occur  before  said  cars  leave  the  carrier's  line,  or  before  the 
cattle  are  mingled  with  other  cattle  or  removed  from  pens  at  desti- 
nation/' the  stipulation  for  such  written  notice,  fairly  entered  into 
by  both  parties,  is  reasonable,  and  binding  upon  the  parties,  and 
where  it  is  further  provided  in  such  contract  that  "no  agent  of  this 
company  has  any  authority  to  waive,  modify,  or  amend  any  of  the 
provisions  of  this  contract,"  it  is  error  to  instruct  the  jury  that  notice 
different  from  that  provided  in  the  contract  is  sufficient,  based  upon 
the  waiver  of  such  written  notice  by  the  acts  or  knowledge  of  the 
agent  of  the  company.  So  held  in  Missouri,  K.  &  T.  Ry.  Co.  v. 
Kirkman  (Kan.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  845,  65  Pac.  261. 

K.    WAIVER   OF   COMPLIANCE   WITH    STIPULATION-^IR- 
CONSISTENT  CONDUCT  OF  CARRIER. 

Compliance  with  a  provision  of  the  shipping  contract  requiring 
notice  of  claims  for  loss  of  or  injury  to  be  given  within  a  fixed 
time  may  be  waived  and  rendered  inapplicable  by  conduct  of  the 
carrier  inconsistent  with  the 'existence  of  an  intention  to  claim  the 
protection  of  the  stipulation. 

Arkansas. — St.  Louis,  etc.,  Ry.  Co.  v.  Jacobs  (Ark.),  4  R.  R.  R. 
314,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  314,  68  S.  W.  248. 

Illinois. — Chicago  &  A.  R.  R.  Co.  v.  Grimes,  71  '111.  App.  397; 
Wabash  Ry.  Co.  v.  Brown,  152  111.  484,  39  N.  E.  273. 

Kcntucky.-~Owen  v.  Louisville  &  N.  R.  Co.,  87  Ky.  626,  9  S.  W. 
698. 

Michigan. — Soper  v.  Pontiac,  etc.,  R.  Co.,  113  Mich.  443,  71  N.  W. 
853;  Wallace  v.  Lake  Shore,  etc.,  R.  Co.,  133  Mich.  634. 

Mississippi. — Illinois  Cent.  R.  Co.  v.  Bogard,  78  Miss.  11,  18  Am. 
&  Eng.  R.  Cas.,  N.  S.,  410. 

Missouri. — Harned  v.  Missouri  Pac.  Ry.  Co.,  51  Mo.  App.  482; 
Hess  V.  Missouri  Pac.  Ry.  Co.,  40  Mo.  App.  202;  Rice  v.  Kansas  Pac. 
Ry.,  63  Mo.  314. 

North  Carolina. — United  States  Watch  Case  Co.  v.  Southern  Ex- 
press Co.,  120  N.  Car.  351,  27  S.  E.  74. 

Oregon. — Bennett  v.  Northern-  Pac.  Express  Co.,  12  Ore.  49,  6  Pac. 
160. 

Pennsylvania. — Eckert  v.  Pennsylvania  Co.  (Pa.),  18  R.  R.  R.  475, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475,  60  Atl.  781. 

Texas.— Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Ball,  80  Tex.  602,  16  S. 
W.  441;  International  &  G.  N.  Ry.  Co.  v.  Underwood,  62  Tex.  21,  21 
Am.  &  Eng.   R.   Cas.  143. 

Acting  on  Vcrl)al  Notice. — Provision  in  a  contract  of  shipment  that 
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the  shipper  give  immediate  written  notice  of  injury  is  waived  by  the 
proper  agents  of  the  carrier  acting  on  verbal  notice,  and  making  all 
investigation  desired  without  demanding  written  notice.  So  held  in 
St.  Louis,  etc.,  Ry.  Co.  v.  Jacobs  (Ark.),  4  R.  R.  R.  314,  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  314,  68  S.  W.  248. 

Promise  to  Settle  Claim  on  Merits. — In  Harned  v.  Missouri  Pac. 
Ry.  Co.,  51  Mo,  App.  482,  it  appeared  that  compliance  with  such  a 
condition  of  the  shipping  contract  was  waived  by  the  carrier's  agent 
admitting  the  possession  of  the  notice  sent  by  the  shipper  and  prom- 
ising to  settle  the  claim  on  its  merits. 

Failure  of  Vendee  to  Pay  for  Goods — Carrier's  Promise  to  Return, 
to  Vendor — Wrongful  Delivery  to  Vendee. — In  Marcus  v.  New  Haven 
Steamboat  Co.  (N.  Y.  Sup.  Ct.),  20  Misc.  Rep.  421,  it  appeared  that 
the  vendor  of  goods,  consigned  by  himself  to  himself  at  a  distant 
point,  after  learning  that  the  vendee  had  failed  to  pay  for  them  on 
delivery,  as  agreed,  demanded  them  of  the  carrier  on  the  thirtieth 
day  after  they  were  forwarded,  and  Was  then  informed  by  its  agent 
that  it  had  the  goods  and  would  return  them  to  the  vendor  within  a 
few  days.  It  was  held  that  the  carrier  could  not  escape  liability 
for  a  conceded  misdelivery  to  the  vendee,  made  without  any  payment 
or  the  presentation  of  the  bill  of  lading,  by  setting  up  the  conceded 
failure  of  the  vendor  to  comply  with  a  clause  in  the  bill  of  lading 
which  protected  the  carrier  from  liability  for  loss  or  damage,  unless 
claim  was  made  therefor  within  thirty  days  after  the  delivery  of  the 
property  or  after  due  time  for  its  delivery. 

Failure  to  Require  Compliance. — A  stipulation  in  an  express  receipt 
that  the  company  shall  not  be  liable  for  loss  or  damage  unless  the 
claim  therefor  shall  be  presented  in  writing  within  ninety  days  after 
date  of  the  receipt,  is  waived  by  the  express  company  in  not  requiring 
compliance  with  the  stipulation.  So  held  in  Bennett  v.  Northern 
Pac.  Express  Co.,  12  Ore.  49,  6  Pac.  160. 

Claim,  Filed  too  Late,  Returned  to  Have  Freight  Bill  Attached. — 
The  bill  of  lading  provided  that  no  claim  for  damages  to  the  stock 
shipped  should  be  made  unless  filed  within  five  days.  The  claim  in 
question  was  filed  one  day  late,  but  was  returned  to  plaintiff  to  have- 
the  freight  bill  attached,  which  was  done,  and  then  the  carrier  de- 
clined to  settle  on  the  ground  that  the  claim  was  filed  too  late.  It 
was  held  that  such  provision  as  to  time  was  waived.  Wallace  v.  Lake 
Shore,  etc.,  R.  Co.,  133  Mich.  634. 

Verbal  Notice  to  Station  Agent  within  Contract  Period — Condi- 
tional Promise  of  Claim  Agent  and  His  Request  for  Documents. — It 
was  stipulated  in  a  bill  of  lading  that  claims  for  damages  must  be 
made  in  writing,  and,  if  delayed  for  more  than  thirty  days  after  de- 
livery of  the  freight,  the  carrier  should  not  be  liable.  The  station 
agent  was  verbally  notified  within  the  time  specified,  and  he  notified 
the  carrier,  and,  after  the  expiration  of  that  time,  the  freight  claim 
agent,  on  having  his  attention  called  to  the  matter,  informed  the 
claimant  by  mail  that  he  could  find  no  record  of  the  claim,  and  asked 
for  certain  papers  in  case  a  "regular"  claim  had  not  been  presented, 
and  expressed  the  company's  willingness  to  make  a  prompt  adjust- 
ment if  it  should  be  found  liable.  It  was  held  that  such  condition 
of  the  bill  of  lading  was  waived,  Falkenberg  v.  Erie  R.  Co.  (N.  Y. 
Sup.  Ct.),  28  Misc.  Rep.  165,  59  N.  Y.  Supp.  44. 

Carrier  Informed  of  Injury  by  Letter — Request  for  Further  Infor- 
mation.— In  Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  297,  it  ap- 
peared that  a  contract  of  affreightment  stipulated  that  in  case  of  loss 
or  damage  the  shipper  must  give  notice  in  writing  of  his  claim,  as  a 
condition  precedent  to  a  right  to  recover;  that  the  carrier  received 
information  of  the  injury  to  the  freight  by  letter,  and  called  for  in- 
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formation  regarding  the  same  shortly  after  the  shipment  was  made.. 
This  was  held  a  sufficient  notice  when  not  objected  to. 

Unverified  Claim  Received — Promise  to  Give  Prompt  Attention  aa 
Soon  as  Discrepancies  Were  Explained. — Evidence  that  a  carrier  re- 
ceived an  unverified  claim  for  damages  from  a  shipper  of  stock,  with 
a  promise  to  give  the  matter  prompt  attention  as  soon  as  certain  dis- 
crepancies were  explained,  and  without  any  other  objection  than  as 
to  the  amount  of  the  claim,  warrants  the  finding  of  a  waiver  of  the 
requirement  of  its  bill  of  lading  that,  in  order  to  maintain  a  claim 
for  damages  to  stock,  a  verified  statement  thereof  must  be  served 
within  five  days  after  the  removal  of  the  animals  from  the  cars. 
So  held  in  Soper  v,  Pontiac,  etc.,  R.  Co.,  113  Mich.  443,  71  N.  W.  853. 

Unsworn  Notice — Claim  Treated  as  Pending  for  Adjustment. — A 
carrier  may  waive  a  stipulation  in  a  shipping  contract  that  claim  for 
damages  must  be  made  in  writing,  in  five  days,  and  be  verified  by 
affidavit,  by  receiving,  without  objection,  unsworn  notice,  and  treat- 
ing the  claim  as  pending  for  adjustment  upon  its  merits.  So  held  in 
Wabash  Ry.  Co.  v.  Brown,  152  111.  484,  39  N.  E.  273. 

Verbal  Notice — Claim  Treated  as  Pending. — A  railroad  company 
may  waive  a  stipulation  in  a  shipping  contract,  that  claims  for  dam- 
ages must  be  made  in  writing,  by  receiving  a  verbal  notice  without 
objection  and  treating  the  claim  as  pending.  So  held  in  Chicago  & 
A.  R.  R.  Co.  V.  Grimes,  71  111.  App.  397. 

Failure  to  Swear  to  Claim — Correspondence — Failure  to  Object. — 

A  clause  in  the  contract  of  affreightment  that  a  claim  for  damages  to 
the  cattle  shipped  shall  not  be  valid,  unless  in  writing,  sworn  to,  and 
delivered  to  the  carrier's  agent  within  10  days  after  knowledge  of  the 
injury,  cannot  be  taken  advantage  of  by  the  carrier,  where  the  agent 
was  written  to  in  regard  to  the  claim,  and  the  shipper  received  sev- 
eral letters  in  reply,  in  none  of  which  was  any  question  made  of  the 
claim  not  being  sworn  to.  So  held  in  Illinois  Cent.  R.  Co.  v.  Bogard, 
78  Miss.  11.  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  410. 

Unverified  Letter  Received  without  Objection  by  Freight  Agent — 
Promise  to  Look  up  and  Adjust. — In  Hess  v.  Missouri  Pac.  Ry.  Co.,. 
40  Mo.  App.  202,  it  appeared  that  a  contract  of  affreightment  pro- 
vided that  the  shipper  in  case  of  damage  to  the  freight  in  transit 
must,  within  twenty-four  hours  after  its  arrival  at  its  destination,  give 
notice  in  writing  verified  by  affidavit  to  some  general  officer  of  the 
carrier;  that  the  shipper  within  such  time  handed  an  unverified  letter 
containing  an  account  of  his  loss  to  defendant's  freight  agent,  who 
received  the  same,  made  no  objection  thereto,  either  as  to  form  or 
substance,  and  promised  to  look  up  and  adjust  the  claims.  It  was 
held  there  was  a  waiver  of  the  requirement  that  the  notice  should 
be  sworn  to. 

Demand  by  Shipper — Pending  Search — Instructions  to  Sell  Ac-> 
cepted  by  Carrier. — Such  a  stipulation,  is  waived  by  the  carrier  stat- 
ing, in  answer  to  the  shipper's  demand  for  the  return  of  the  package 
shipped,  that  the  carrier  was  searching  for  it,  and,  when  found,  by  its 
accepting  the  shipper's  instructions  to  sell.  So  held  in  United  States 
Watch  Case  Co.  v.  Southern  Express  Co.,  120  N.  Car.  351,  27  S.  E.  74. 

Examination  of  Freight  and  Agreement  by  Agent  to  Pay. — In  In- 
ternational &  G.  N.  Ry.  Co.  V.  Underwood,  62  Tex.  21,  21  Am.  & 
Eng.  R.  Cas.  143,  it  appeared  that  a  shipping  contract  stipulated  that 
the  carrier  mast  be  notified  in  writing  of  the  extent  of  damage  sus- 
tained by  the  freight  in  transit,  before  action  was  brought  therefor^ 
and  there  was  evidence  tending  to  show  that  compliance  with  this 
condition  was  waived  by  the  carrier,  through  the  action  of  its  agent, 
after  examining  the  freight,  in  agreeing  to  pay  a  certain  amount  ii\ 
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satisfaction  of  the  claim.  It  was  held  that  a  verdict  for  such  amount 
should  not  be  disturbed. 

Non- Delivery  of  One  Barrel  of  Five-Barrel  Shipment — Promise  of 
Local  Agent.— In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ball,  80  Tex. 
602,  16  S.  W.  441,  a  suit  for  non-delivery  of  one  barrel  of  whiskey, 
of  a  shipment  of  five  barrels,  it  appeared  that  the  bill  of  lading 
stipulated  that  "claims  for  loss  or  damage  must  be  presented  to  the 
delivering  line  within  thirty-six  hours  after  the  arrival  of  the 
freight."  It  was  held  that  the  stipulation  did  not  apply  because  one 
barrel  had  never  been  delivered;  and  that,  upon  the  delivery  of  the 
other  four  barrels,  the  promise  of  the  local  freight  agent  that  it 
(the  carrier)  "would  deliver  this  barrel  in  a  few  days"  was  a  waiver 
of   such  notice. 

Time  Consumed  in  Tracing  Freight — Subsequent  Written  Claim. — 
A  receipt  given  to  the  shipp.er  by  an  express  company  stipulated 
that  the  shipper  must  present  a  written  claim  for  loss  of  damage  to 
the  freight  shipped,  within  thirty  days  of  the  date  of  the  receipt; 
and.  he  having  failed  to  do  this,  such  failure  was  urged  on  the  trial 
against  any  recovery  for  non-delivery  of  freight.  It  appeared  that 
the  company  consumed  time  in  tracing  the  package  and  finally  stated 
to  plaintiflF  that  it  could  not  be  found;  and  then  plaintiff  presented 
his  claim.  It  was  held  that  plaintiflF  was  justified  in  not  presenting 
his  claim  at  an  earlier  date.  Ghormley  v.  Dinsmore,  51  N.  Y.  Sup'r 
Ct.   Rep.  196. 

A  receipt  given  by  an  express  company  provided  that  it  should 
not  be  licible  for  loss  or  damage  unless  the  claim  for  it  should  be 
presented  in  writing  within  thirty  days.  Within  a  few  days  after 
the  delivery  of  the  package  verbal  notice  was  given  the  agent  at 
the  shipping  point  of  a  partial  loss,  and  the  agent  sent  out  a  "tracer." 
After  about  ninety  days  the  agent  reported  that  he  was  tmable  to 
find  the  property,  and  immediately  thereafter  a  written  demand  was 
made  on  the  company  for  the  value  of  the  property  lost.  It  was 
held  the  notice  was  sufficient.  Southern  Express  Co.  v.  Stevenson 
(Miss.),  23  R.  R.  R.  547,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  547,  42  So. 
670. 

Injury  to  Horse  and  Claim  Known  to  Agents — Surgical  Examina- 
tion at  Carrier's  Instance — Carried  back  to  Shipping  Point  at  Own- 
er's Request. — In  Owen  v.  Louisville  &  N.  R.  Co.,  87  Ky.  626,  9  S. 
\V.  608,  it  appeared  that  plaintiflFs  contracted  with  the  defendant  rail- 
road company  to  carry  a  horse  to  a  certain  place,  the  contract  stipu- 
lating that  a  written  notice  of  claim  for  loss  or  damage  should  be 
given  before  the  removal  of  the  stock,  etc.  In  removing  the  horse 
from  the  cars  at  the  place  of  destination  he  was  injured.  The  fact 
of  the  injury  and  plaintiff's  claim  for  damages,  was  not  only  known 
to  the  officers  and  agents  of  the  railroad,  but  an  actual  examination 
of  the  horse  was  made  by  a  surgeon  at  the  instance  of  defendant. 
In  his  crippled  condition  the  hoi-se  was  carried  back  from  its  destina- 
tion and  delivered  at  the  same  depot  from  which  he  was  originally 
shipped.  It  was  held  that  removal,  although  at  the  instance  of  the 
owner,  must  be  regarded  as  by  the  consent  of  both  parties,  and  a 
waiver  of  the  notice  required  by  the  contract. 

Actual  Knowledge  within  Specified  Time — Delay  in  Raising  Ques- 
tion— Question  for  Jury. — Where  a  carrier  of  live  stock  had  actual 
knowledge  of  injuries  to  them  within  the  time  limited  in  the  con- 
tract of  shipment,  or  notice  thereof,  and  had  not  raised  any  question 
as  to  the  want  of  notice  until  the  trial,  a  year  and  a  half  thereafter, 
the  question  whether  the  carrier  has  waived  its  right  to  formal 
notice  is  for  the  jury.  So  held  in  Eckert  v.  Pennsylvania  Co.  (Pa.), 
18  R.  R.  R.  475,  41  Am.  &  Eng.  R.  Cas,,  N.  S.,  475,  60  Atl.  781. 
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Verbal  Notice  to  Stockyard  Superintendent  and  Train  Conductor 
— ^ECEect  of  Their  Promises  and  Statements. — But  when  the  shipping 
contract  stipulated  that  the  shipper  should  give  notice  in  writing  of 
his  claim  for  loss  of  or  damage  to  freight  to  some  officer  of  the 
carrier,  or  its  nearest  station  agent,  before  removing  the  stock  from 
its  place  of  delivery,  and  before  it  should  be  mingled  with  other  stock, 
and  he  did  not  give  any  written  notice  of  his  claim  for  damages, 
but  verbally  notified  the  superintendent  of  a  stockyard,  and  the  con- 
ductor of  the  train  on  which  his  cattle  were  transported,  of  his 
claim  for  damages,  it  was  held  that  the  trial  court  erred  in  finding 
that  a  verbal  notice  of  his  claim  to  the  parties  named  was  a  compli- 
ance with  such  stipulation;  and  that  the  fact  that  upon  giving  such 
verbal  notice  such  persons  told  him  to  wait  a  reasonable  time,  and 
informed  him  that  a  member  of  the  company  would  come  and  settle 
with  him  did  not  amount  to  a  waiver  on  the  part  of  the  carrier  of 
such  written  notice.  Missouri  Pac.  Ry.  Co.  v.  Scott,  2  Tex.  Civ. 
App.  Cas.  §  321. 

L.    WAIVER— DENIAL  OF  LIABILITY  ON  OTHER 

GROUNDS. 

So,  the  stipulation  may  be  waived  by  the  conduct  of  the  carrier  in 
denying  liability  for  the  loss  or  injury  complained  of  on  other 
grounds.  Hill  v.  Western  Union  Tel,  Co.,  85  Ga.  425,  11  S.  \V.  874; 
Hudson  &  Co.  v.  Northern  Pac.  Ry.  Co.,  92  Iowa  231,  60  X.  \V.  608; 
Live  Stock  Co.  v.  Kansas  City,  etc.,  Ry.  Co.,  lOO  Mo,  App.  674; 
Rice  r.  Kansas  Pac.  Ry.,  63  Mo.  314;  Merrill  v.  American  Express 
Co..  62  N.  H.  514;  Patrick  v.  Farmers'  Ins.  Co.,  43  X.  H.  621. 

Notice  Received  in  Time  without  Objection  to  Sufficiency Where 

a  contract  of  affreightment  requires  that,  in  case  of  loss  or  damage, 
notice  thereof  shall  be  given  the  carrier  within  a  limited  time,  and  in 
a  particular  manner,  if  notice  of  loss  is  given  within  the  time  lim- 
ited and  no  objection  is  made  to  its  sufficiency,  but  refusal  to  pay 
the  claim  is  upon  other  grounds,  all  defects  in  such  notice  are  waived. 
•So  held  in  Merrill  v.  American  Express  Co.,  62  N.  H.   514. 

Oral  Notice  after  Contract  Period — Directed  by  Sevend  Freight 
Agents  to  Make  out  Claim. — In  Hudson  &  Co.  v.  Xorthem  Pac.  Ry. 
Co.,  92  Iowa  231,  60  X.  W.  608,  it  appeared  that  a  shipping  contract 
provided  that  claims  for  damages  must  be  in  writing  and  made 
within  a  specified  time.  The  shipper,  injured  by  delay  of  shipment, 
orally  laid  his  claim  before  the  carrier's  general  freight  agent  after 
such  time  had  elapsed.  And  by  his  direction  he  made  out  a  claim 
and  left  it  with  the  claim  agent.  Mo  one  then  objected  to  the  failure 
to  file  the  notice  required  by  the  contract.  The  claim  agent,  later, 
wrote,  declining  to  pay  in  full,  solely  on  the  ground  there  was  no 
liability,  but  offered  to  pay  some  extra  expenditures  caused  by  the 
delay.  It  was  held  that  the  jury  were  warranted  in  finding  that  the 
notice  required  by  the  contract  was  waived. 

Failure  to  Send  Telegram — Claim  That  Company  Was  Not  to 
Blame. — The  agent  or  manager  of  the  company  on  duty  at  the  sta- 
tion from  which  the  telegraph  message  was  sent  is  a  proper  person 
upon  whom  to  make  demand  for  the  damages  claimed,  in  compli- 
ance with  a  stipulation  printed  upon  the  blank  which  the  sender  of 
the  message  signs,  providing  that  "the  company  will  not  be  liable 
for  damages  in  any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the  message;"  and  such  agent  or 
manager  is  competent  to  recognize  and  act  upon  an  oral  demand  and 
thus  waive  written  notice.  And  such  a  waiver  will  result  from  his 
refusal  to  pay  upon  the  sole  ground  that  the  company  was  not  to 
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blame.     So  held  in    Hill  v.  Western   Union   Telegraph   Co.,   85    Ga, 
425. 

Verbal  Claim  Received  by  Agent  without  Objection  to  Its  Form — 
Consent  to  Removal  to  Consignee's  Farm — Opportimity  to  Inspect 
in  Time. — In  Rice  v.  Kansas  Pac.  Ry.,  63  Mo.  314,  it  appeared  that 
the  shipping  contract  in  question  provided  that  no  claim  for  damages 
to  the  cattle  shipped  should  be  allowed  unless  "made  in  writing  be- 
fore or  at  the  time  the  stock  was  unloaded;"  that,  while  in  transit,, 
the  cars  were  thrown  from  the  track  and  some  of  the  cattle  in- 
jured; that  after  a  considerable  delay  the  train  proceeded  to  its  desti- 
nation, where  it  arrived  in  the  rain  about  midnight;  that  the  con- 
signee, before  unloading,  verbally  notified  the  carrier's  yardmaster 
and  agent  that  he  would  not  receive  the  cattle  except  under  protest, 
and  asserted  his  claim  for  damages  without  objection  as  to  its  form, 
and  with  the  assurance  from  the  agent  that  it  was  unnecessary  to 
proceed  to  the  company's  office  that  night;  that  from  the  time  of  the 
accident  till  then,  he  had  been  compelled  to  give  his  entire  attention 
to  the  care  of  his  stock;  that  in  consequence  of  the  unfitness  of  the 
stockyard,  and  by  consent  of  the  company,  the  cattle  were,  on  the 
night  of  their  arrival,  removed  to  plaintfff's  farm  sixteen  miles  dis- 
tant, where  their  examination  by  the  carrier  was  not  difficult.  Three 
days  after  their  removal,  he  gave  a  written  notice  of  his  claim  to  an 
officer  of  the  company,  who  refused  to  pay  the  same,  insisting  that 
the  stock  was  not  damaged;  but  he  made  no  objection  on  the 
ground  of  delay  in  giving  the  notice.  It  was  held  that  this  showed 
a  sufficient  compliance  with  such  provision  of  the  contract,  as  it  af- 
forded the  carrier  an  opportunity  to  inspect  the  cattle  before  they 
were  mingled  with  other  cattle,  or  its  ascertainment  of  damages 
otherwise  rendered  impracticable;  and  that  the  conduct  of  the  carrier 
amounted  to  a  waiver  of  the  delay  in  giving  notice. 

M.     REASONABLENESS    OF    STIPULATION— BURDEN     OF 

PROOF  ON  CARRIER. 

Some  authorities  hold  that  the  burden  of  proving  the  reasonable- 
ness of  the  restriction  is  upon  the  carrier.  Cox  i\  Central  Vt.  R. 
Co.,  170  Mass.  129,  49  X.  E.  97;  Fort  Worth  &  D.  C.  Ry.  Co.  z\ 
Greathouse,  82  Tex.  104,  17  S.  W.  834;  Good  v.  Galveston,  H.  fit  S. 
A.  Ry.  Co.  (Tex.),  11  S.  W.  854,  40  Am.  &  Eng.  R.  Cas.  98;  Galves- 
ton, H.  &  S.  .A.  Ry.  Co.  V.  Boothe.  3  Tex.  Civ.  App.  Cas.  §  364; 
Missouri  Pac.  Ry.  Co.  v.  Childers  ^Tex.  Civ.  App.),  29  S.  W.  559; 
Missouri  Pac.  Ry.  Co.  v.  Harris,  67  Tex.  166,  2  S.  W.  574. 

Must  Be  Shown  to  Be  Reasonable  in  the  Particular  Case. — A  stipu- 
lation that  the  shipper  must  give  the  carrier  notice  of  his  claim  for 
injuries  to  stock,  before  their  removal  from  the  place  of  delivery,  is 
not  valid  unless  it  is  shown  to  be  reasonable  in  the  particular  case^ 
and  it  devolves  upon  the  carrier  to  allege  and  prove  facts  which 
show  it  to  be  reasonable:  and  in  the  absence  of  such  allegation  and 
proof  the  stipulation  will  be  regarded  as  invalid  as  unreasonable. 
So  held  in  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Boothe,  3  Tex,  -A.pp. 
Cas.  §  364. 

Before  Removal  of  Cattle  from  Destination. — A  stipulation  of  a  bill 
of  lading  that  the  shipper  must  give  notice  of  any  claim  for  dam- 
ages to  the  nearest  station  agent,  and  before  the  cattle  are  removed 
from  the  place  of  delivery,  will  only  be  enforced  when  shown  to  be 
reasonable,  when  considered  in  the  light  of  the  subject  matter  and 
the  circumstances.  So  held  in  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Great- 
house,  82  Tex.  104,  17  S.  W.  834. 
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N.  BURDEN  OF  PROVING  EXISTENCE  OF  OPPORTUNITY 
TO   COMPLY  WITH  REQUIREMENT. 

In  Missouri  Pac.  Ry.  Co.  v.  Childers  (Tex.  Civ.  App.),  29  S.  W. 
559,  it  is  held  that  where  a  shipping  contract  stipulates  that  the 
shipper  must  give  notice  of  any  claim  for  damages  to  some  general 
officers  of  the  railroad,  or  to  its  nearest  station  agent,  within  one  day 
after  the  delivery  of  the  stock,  and  before  they  are  removed,  etc., 
the  burden  is  on  the  carrier  to  show  that  it  afforded  the  shipper  rea- 
sonable facilities  to  comply  with  the  contract,  and  where  the  cattle 
are  delivered  in  a  large  city,  in  which  it  is  doubtful  whether  the 
carrier  has  an  officer  known  as  the  "station  agent,"  it  should  also 
appear  that  the  shipper  knew  what  was  meant  by  the  term  "general 
officers,"  and  that  they  were  so  accessible  that  he  could  have  reached 
them,  by  the  exercise  of  reasonable  diligence,  within  the  time  re- 
quired. 

O.   BURDEN  OF  PROVING  COMPLIANCE  WITH  REQUIRE- 
MENT. 

Some  of  the  authorities  hold  that  the  shipper  must  prove  that  the 
notice  was  given  as  required  by  the  contract.  Parrill  v.  Cleveland, 
etc.,  R.  Co.,  23  Ind.  App.  638,  55  N.  E.  1026;  Atchison,  etc.,  R.  Co. 
V.  Crittenden,  4  Kan.  App.  512,  44  Pac.  1000;  Osterhoudt  v.  Southern 
Pac.  Co.  (N.  Y.  Sup.  Ct.),  47  App.  Div.  146,  62  N.  Y.  Supp.  134. 

P.    BURDEN  OF  PROVING  NON-COMPLIANCE. 

But  there  is  a  lack  of  harmony  on  this  point,  and  there  are  deci- 
sions to  the  effect  that  the  carrier  has  the  burden  of  showing  non- 
compliance with  the  requirement.  The  Westminister,  116  Fed.  Rep. 
(D.  C),  123;  Ward  v.  Missouri  Pac.  Ry.  Co.,  158  Mo.  226,  19  Am.  & 
Eng.  R.  Cas.,  N.  S.,  30;  Porter  v.  Southern  Express  Co.,  4  S.  Car. 
135;  Missouri  Pac.  Ry.  Co.  v.  Hays  (Tex.  Civ.  App.),  35  S.  W.  476. 

In  an  action  for  injury  to  freight,  the  carrier  has  the  burden  of 
showing  a  breach  of  a  condition  of  the  shipping  contract  requiring 
the  shipper  to  give  notice  of  any  claim  for  damages  within  a  period 
specified  in  the  contract.  So  held  in  Missouri  Pac.  Ry.  Co.  v.  Hays. 
(Tex.  Civ.  App.),  35  S.  W.  476. 

Claim  against  Ship — Notice  before  Removal  of  Goods. — In  The 
Westminister,  116  Fed.  Rep.  (D.  C),  123,  it  is  held  that  a  ship  de- 
fending against  a  claim  for  damage  to  cargo  in  shipment,  under  a 
condition  in  the  bill  of  lading  exempting  it  from  liability  "for  any 
claim,  notice  of  which  is  not  given  before  the  removal  of  the  goods,"" 
has  the  burden  of  proving  that  the  notice  was  not  given,  to  entitle 
itself  to  the  benefit  of  the  stipulation,  but,  when  it  has  produced  suf- 
ficient testimony  to  justify  the  inference  that  no  claim  was  made,  it 
is  incumbent  on  the  libelant  to  rebut  such  inference  by  evidence. 

Failure  of  Freight  to  Arrive  at  Destination. — The  bill  of  lading 
merely  required,  in  this  connection,  that  claims  for  damages  must 
be  reported  within  thirty-six  hours  after  the  consignee  has  been  noti- 
fied of  the  arrival  of  the  freight  at  the  place  of  delivery.  It  was 
held  that  when  a  carrier  invokes  such  a  limitation  of  its  liability  it 
must  show  that  both  the  spirit  and  the  letter  of  the  requirement  was 
violated.  Ward  v.  Missouri  Pac.  Ry.  Co.,  158  Mo.  226,  58  S.  W.  28, 
19  Am.  &  Eng.  R.  Cas.,  N.  S.,  30. 

Pleading  and  Proof. — In  an  action  for  damage  to  stock  transported 
by  rail,  based  on  an  agreement  by  the  shipper  to  give  notice  of  his 
claim,  plaintiff  need  not  allege  nor  prove  the  giving  of  such  notice; 
and  the  burden  of  proving  its  absence  is  not  met  by  showing  that 
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it  was  not  given  to  the  railroad's  local  agent,  where  under  the  con- 
tract it  could  be  properly  given  to  its  general  officers.  So  held  in 
St.  Louis,  etc.,  Ry.  Co.  v.  Hays,  13  Tex.  Civ.  App.  Rep.  577,  35  S. 
W.  476. 

Q.   MISCELLANEOUS. 

Unreasonably  Short  Time — Duty  to  Present  within  Reasonable 
Time. — In  Osterhoudt  v.  Southern  Pac.  Co.  (N.  Y.  Sup.  Ct.),  47  App. 
Div.  146,  62  N.  Y.  Supp.  134,  it  is  held  that  the  fact  that  the  contract 
of  affreightment  requires  claims  for  loss  or  damage  to  be  presented 
within  an  unreasonably  short  time  does  not  relieve  the  shipper  from 
the  obligation  of  presenting  his  claims  within  a  reasonable  time. 

(1)     Pleading. 

Failure  to  Give  Notice  and  Opportunity  to  Do  So. — In  Houston 
&  T.  C.  Ry.  Co.  V.  Davis  (Tex.  Civ.  App.),  31  S.  W.  308,  it  is  held 
that  where  the  validity  of  a  shipping  contract  depends  upon  the 
reasonableness  of  a  provision  that  in  case  of  injury  to  stock  the 
shipper  shall  give  notice  of  his  claim  therefor,  in  writing,  to  the 
freight  agent,  before  it  is  delivered  to  any  connecting  line,  or  re- 
moved from  the  station,  the  carrier  must,  in  order  to  be  entitled  to 
the  benefit  of  such  stipulation,  allege  in  its  answ^er  a  state  of  facts 
showing  that  the  shipper  had  failed  to  give  the  notice  before  delivery 
to  the  connecting  line,  and  that  he  had  an  opportunity  to  do  so. 

Nature  of  Limitation. — A  receipt  given  by  an  express  company 
stipulated  that  the  company  should  not  be  liable  for  loss  or  damage 
unless  the  claim  therefor  was  made  in  writing  within  thirty  days 
from  the  accruing  of  the  cause  of  action.  It  was  held  that  the 
stipulation  was  not  in  the  nature  of  a  condition  precedent  to  plaintiffs 
right  to  recover,  as  it  assumes  the  existence  of  a  cause  of  action 
which  has  accrued,  but  was  in  the  nature  of  a  limitation,  and  could 
not  be  availed  of  upon  trial  unless  set  up  in  the  answer.  So  held  in 
VVestcott  V.  Fargo,  61  N.  Y.  542. 

(2)  Sufficiency  of  Notice. 

Thirty-Two  Cargoes — Claims  Bunched,  without  Indicating  Respec- 
tive Shipments. — In  Osterhoudt  v.  Southern  Pac.  Co.  (N.  Y.  Sup. 
Ct.),  47  App.  Div.  146,  62  N.  Y.  Supp.  134,  it  appeared  that  the  con- 
signor of  32  cargoes,  instead  of  giving  notice  from  time  to  time  of 
the  damage  to  each  cargo  waited  until  nearly  three  months  after 
the  last  shipment,  and  ten  months  after  the  first,  and  then  bunched 
the  claims,  without  indicating  the  respective  shipments  to  which  the 
various  items  of  damage  pertained.  It  was  held  that  this  was  not  a 
reasonable  compliance  with  the  terms  of  a  shipping  contract  re- 
quiring claims  to  be  presented  within  a  time  assumed  to  be  unrea- 
sonably short. 

Merely  Complaining  by  Letter  of  Delay  and  Extra  Charges. — In 
Texas  &  Pac.  Ry.  Co.  v,  Jackson,  3  Tex.  Civ.  App.  Cas. 
§  41.  the  shipping  contract  required  the  shipper  to  give  notice  in 
writing  of  any  claim  for  damages  to  some  general  officer  of  the 
carrier  or  to  its  nearest  station  agent  before  he  removed  his  cattle 
from  the  place  of  delivery,  and  before  he  mingled  them  with  other 
cattle.  The  only  notice  of  a  claim  for  damages  was  a  letter  written 
by  the  shipper  to  the  railroad's  general  freight  agent,  at  St.  Louis, 
complaining  that  the  train  which  was  transporting  his  cattle  had  been 
delayed  on  the  route,  and  that  the  carrier's  agents  had  exacted  and 
compelled  him  to  pay  $15  extra  expense  of  transportation.  He  made 
no  claim  in  the  letter  for  any  loss  of  or  injury  to  the  cattle,  or  for 
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any  damages  except  such  extra  charge.     It  was  held  that  the  letter 
was  not  a  compliance  with  such  contract  requirement. 

Claim  Accompanied  by  Letter  Filed  as  Bill  of  Particulars — Amend- 
ments.— But  a  claim  in  writing  which  has  been  presented  to  the 
railroad  company  accompanied  by  a  letter  explaining  the  full  par- 
ticulars of  the  transaction,  charging  it  with  the  loss  of  50  per  cent, 
of  147  boxes  of  oranges,  and  for  a  return  of  the  freight  paid  it 
thereon,  is  sufficient  to  notify  the  railroad  of  a  claim  against  it  for 
damages  caused  by  the  negligence  of  the  company  in  the  transporta- 
tion of  the  oranges,  and,  when  such  claim  has  been  filed  before  a 
justice  of  the  peace  as  a  bill  of  particulars,  the  plaintiff  may,  upon 
leave  obtained  from  the  court,  file .  an  amended  bill  of  particulars 
setting  out  such  damages  and  negligence,  and  does  not  thereby  sub- 
stantially change  the  claim  against  the  railroad  company.  So  held  in 
St.  Louis  &  San  Francisco  Ry.  v,  Bryan  Fruit  Co.  (Kan.  App.),  2 
■Am.  &  Eng.  R.  Cas.,  N.  S.,  691. 

(8)  Application  of  Stipulation. 

Claim  Accruing  under  Prior  Verbal  Contract  before  Signing  of 
Bill  of  Lading. — In  Receivers  v.  Graves  (Tex.  Civ.  App.),  16  S.  W. 
102,  it  is  held  that  a  stipulation  of  a  bill  of  lading  that  the  shipper 
must  give  notice  within  a  certain  time  by  any  claim  of  damage  is 
not  applicable  to  a  claim  accruing  under  a  prior  verbal  contract  be- 
fore the  bill  of  lading  was  signed. 

Damage  from  Change  of  Market  Not  Covered. — A  condition  of  a 
contract  of  affreightment  that  the  shipper  shall  give  the  carrier  notice 
of  his  damages  within  five  days  after  the  train's  arrival  at  the  place 
of  delivery  covers  damage  to  the  cattle  themselves  and  not  damage 
sustained  by  reason  of  a  change  of  market.  So  held  in  Leonard  v. 
Chicago  &  A.  Ry.  Co.,  54  Mo.  App.  293. 

Hogs  Placed  in  Stockyards  at  Intermediate  Station — Deaths  from 
Exposure  before  Reshipment. — In  Wichita  &  W.  Ry.  Co.  v.  Koch, 
8  Kan.  App.  642,  56  Pac.  538,  it  appeared  that  a  railroad  company 
unloaded  a  car-load  of  fat  hogs  which  it  had  received  for  shipment 
from  Cheney,  Kan.,  to  Kansas  City,  Mo.,  and  placed  them  in  the 
stockyards  at  Wichita  after  the  animals  had  been  exposed  to  a  very 
severe  storm  for  several  hours  while  the  carrier  was  trying  to  return 
them  from  Wichita  to  the  shipper.  Eighteen  hogs  were  dead  at  the 
time  the  car  was  reloaded  at  Wichita  by  the  company  to  be  for- 
warded to  Kansas  City,  Mo.,  where  they  were  delivered  to  the  ship- 
per's agent.  It  was  held  that  the  written  notice  required  by  the 
contract  was  not  a  prerequisite  to  the  right  to  recover  the  value  of 
the  hogs  which  died  before  such  reshipment. 

Loss  of  Trunk — Verbal  Claim  within  Contract  Period — Necessity 
of  Written  Claim  under  Statute — Carrier's  Knowledge  of  Loss. — In 
Hartwell  v.  Northern  Pac.  Express  Co.,  5  Dak.  463,  37  Am.  &  Eng. 
R.  Cas.  635,  41-  N.  W.  732,  an  action  to  recover  for  the  loss  of  a 
trunk  shipped,  the  defense  was  an  omission  to  make  a  written  claim 
within  the  time  required  by  the  shipping  receipt,  which  was  not 
signed  by  the  consignor,  the  court  charged  the  jury  that  no  written 
claim  was  necessary  and  that,  if  they  found  that  plaintiff  made  a 
claim  to  the  company's  agent  at  the  point  where  the  trunk  was 
shipped  within  the  time  required  by  the  shipping  receipt,  and  that 
the  company  had  knowledge  of  the  loss,  they  would  be  authorized 
in  finding  a  verdict  for  plaintiff.  Section  1263,  Dak.  Ciy.  Code,  pro- 
vides "a  consignor  *  *  ♦  by  accepting  *  *  ♦  a  written  contract 
for  its  terms,  assents  to  the  rate  of  hire,  the  time,  place  and  manner 
of  delivery  therein  stated.     But  his  assent  to  any  other  modifications 
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of  the  carrier's  *  *  *  obligations  contained  in  such  instrument  can 
only  be  manifested  by  his  signature  to  the  same."  It  was  held  that, 
under  this  section,  the  express  company  had  no  reason  to  complain 
of  the  charge. 

Thirty  Dasrs  from  Date  of  Shipping  Receipt — Not  Applicable  to 
Action  against  Ship-^Steamship  Company  as  Claimant. — A  provision 
in  the  shipping  receipts  that  all  claims  against,  the  steamship  com- 
pany or  any  of  its  stockholders  for  damage  to  the  shipment  must  be 
presented  within  thirty  days  from  the  date  thereof,  as  a  condition 
precedent  to  suing  the  company  or  its  stockholders,  does  not  cover 
the  right  to  maintain  a  suit  against  the  ship,  in  whicH  the  steamship 
company  appears  as  claimant.  So  held  in  Pacific  Coast  S.  S.  Co.  t\ 
Bancroft-Whitney  Co.  (C.  C.  A.),  94  Fed.  Rep.  180. 

Only  Applicable  to  Claims  against  Initial  Carrier. — A  provision  of 
a  bill  of  lading  requiring  notice  of  any  claim  for  damage  to  be  given 
within  ninety  days  is  only  applicable  to  claims  against  the  initial 
carrier,  and  cannot  inure  to  the  terminal  carrier's  benefit.  So  held 
in  Grayson  County  Nat.  Bank  v.  Nashville,  C.  &  St.  L.  Ry.  (Tex. 
Civ.  App.),  79  S.  W.  1094. 

Possession  Retained  after  Delivery  for  Non-Pajrment  of  Freight 

— Condition   Applicable   to   Carrier's    Conduct   as   Warehouseman 

But  a  contract  of  shipment  contained  a  stipulation  that  no  claim  for 
loss  or  damage  to  the  stock  shipped  should  be  valid  unless  made  in 
writing  within  thirty  days  after  the  same  should  have  occurred. 
After  the  car  reached  its  destination  the  defendant  retained  posses- 
sion a  few  days  for  non-payment  of  freight.  In  an  action  for  al- 
leged negligence  in  the  care  of  one  of  the  horses  after  the  transpor- 
tation had  ceased,  it  was  held  that  such  condition  was  applicable  in 
respect  to  the  carrier's  conduct  as  a  warehouseman,  that  relation 
being  incident  to  that  of  carrier.  Armstrong  v.  Chicago,  etc.,  Ry. 
Co.,  53  Minn.  183,  54  N.  W.  1059. 

A.  R.  Y. 
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KiLEY  V,  Rutland  R.  Co. 

(Supreme  Court  of  Vermont,  Rutland,  Feb.  3,  1908.) 

[68    AtL    Rep.    713.] 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence. 

— Plaintiff  testified  that  having  unloaded  freight  from  the  middle 
oi  a  long  train,  of  which  he  was  conductor,  and  the  rear  of  which 
was  a  considerable  distance  from  the  station,  the  night  being  dark, 
and  the  only  light  he  had  being  his  lantern,  he  gave  the  starting 
signal  from  the  platform,  and  on  the  train  starting  he  moved  hastily 
towards  the  rear  of  the  train  as  far  as  the  end  of  the  platform;  that 
on  account  of  the  darkness  he  was  uncertain  how  far  away  the  rear 
of  the  train  was;  that  as  the  speed  of  the  train  was  increasing  and 
the  caboose  had  behind  it  a  passenger  car  with  gates  and  a  good 
deal  of  gearing  at  the  rear  end,  he,  out  of  regard  for  his  safety, 
instead  of  waiting  for  the  caboose  or  rear  car,  took  hold  of  the  grab 
iron  of  a  freight  car,  while  the  train  was  going  six  miles  an  hour, 
put  his  foot  on  the  stirrup  below,  swung  himself  around  the  end  of 
the  car  to  the  end  ladder,  placed  his  foot  on  the  lower  round  of  the 
ladder,  took  hold  of  one  of  the  upper  rounds,  was  safely  on  the 
ladder,  and  was  climbing  it,  when  an  end  of  a  round  gave  way, 
causing  him  to  fall;  that  the  way  in  which  he  proceeded  was  a  usual 
and  ordinary  way,  the  grab  iron  and  stirrups  being  provided  to  en- 
able trainmen  to  board  a  train  in  motion,  as  well  as  one  standing 
still;  that  he  omitted  nothing  in  the  regular  process  of  climbing;  that 
the  train's  speed  had  nothing  to  do  with  the  round  giving  way;  and 
that  the  only  thing  that  had  anything  to  do  with  his  fall  was  the 
giving  way  of  the  round.  Held,  that  this  authorized  a  finding  that 
he  was  free  from  contributory  negligence. 

Same — Negligence — Inspection  of  Cars.* — The  inspection  of  a  car, 
a  round  of  a  ladder  of  which,  on  account  of  the  wood  into  which 
it  was  fastened  being  rotten,  gave  way,  as  the  conductor  was  climbing 
it,  could  be  found  negligent,  being  made  by  the  inspector  merely 
walking  along  each  side  of  the  train  and  looking  at  the  cars,  the 
running  gear,  ladders,  and  so  forth. 

Same — Contributory  Negligence — Inspection  of  Cars  by  Trainmen 
— Rules  o£  Company. — The  rule  of  a  railroad  company  that  trainmen 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad  company,  as  an  employer,  in  inspecting  appli- 
ances, see  foot-notes  appended  to  Clippard  v.  St.  Louis  Transit  Co. 
(Mo.),  23  R.  R.  R.  107,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  foot-notes 
appended  to  St.  Louis,  etc.,  R.  Co.  v.  Wells  (Ark.),  23  R.  R.  R.  104, 
46  Am.  &  Eng.  R.  Cas.,  N.  S.,  104. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company,  as  an  employer,  to  inspect  foreign  cars,  see  foot- 
notes appended  to  New  York,  etc.,  R.  Co.  v.  Hamblin  (Ind.),  22  R. 
R.  R.  701,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  701. 
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must -inspect  their  trains  before  leaving  a  terminal  and  at  intervals 
during  the  trip  will  not  be  held  as  matter  of  law  to  require  a  con- 
ductor to  inspect  the  cars  in  the  same  way  as  car  inspectors  at 
terminal  stations;  there  being  evidence  that  what  trainmen  did  under 
the  rule  was  merely  to  look  the  trucks  over  to  see  if  the  connec- 
tions were  all  right,  and  if  the  trucks  were  coupled  up  and  in  work- 
ing order. 

Same — Injuries  in  Performance  of  Duty. — Testimony  of  plaintiff. 
in  an  action  by  a  conductor  for  injuries  from  a  round  of  an  end 
ladder  of  a  car  of  his  train  giving  way,  as  he  was  climbing  it,  after 
mounting  the  car  while  the  train  was  moving,  that  grab  irons  and 
stirrups  on  cars  were  provided  to  enable  trainmen  to  board  a  train 
in  motion,  as  well  as  one  standing,  shows  an  incidental  duty  of 
mounting  moving  trains,  and  so  supports  the  allegation  of  the 
declaration  that  it  was  a  duty  devolved  on  him  by  his  employment 
to  mount  moving  trains. 

Same — Contributory  Negligence. — An  employee  is  not  precluded 
from  recovering  for  injuries  received  in  a  hazardous  position  which 
he  has  voluntarily  and  unnecessarily  taken,  where  the  hazard  has 
in  no  way  contributed  to  the  injuries. 

Same — Fellow  Servants — Car  Inspectors.t — A  car  inspector  is  not 
a  fellow  servant  of  the  conductor  of  a  train,  but  is  intrusted  with 
a  duty  resting  on  the  railroad  company,  which  it  cannot  delegate 
so  as  to  relieve  itself  from  liability  for  nonperformance,  whether  the 
cars  be  its  own.  or  foreign  cars  carried  by  it,  which  foreign  cars  the 
company  is  required  by  statute  to  receive  and  transport  at  reasonable 
times  and  on  reasonable  terms. 

Same — Negligence — Burden  of  Proof — PresumptioiLJ: — While  the 
burden  oi  proof  as  to  negligence  is  on  plaintiff,  in  an  action  by  a 
conductor  for  injuries  from  the  ladder  on  a  car  giving  way  as  he  was 
climbing  it.  there  is  no  presumption  that  the  ladder  was  sufficient. 

Appeal  and  Error — Sufficiency  of  Exceptions. — A  mere  general  ex- 
ception  to  the  charge  of  the  court  on   the   subject-matter  of   seven 


tAs  to  whether  inspectors  of  appliances,  etc.*,  and  other  railway 
emplovees  are  fellow  servants,  see  foot-notes  appended  to  Marsh  r. 
Lehij-h  Valley  R.  Co.  (Pa.),  9  R.  R.  R.  545,  32  Am.  &  Eng.  R.  Cas., 
X.  S.,  5-15.  where  all  those  preceding  it  are  collected,  foot-notes  ap- 
pended to  Snellen  z\  Kansas  City  So.  Ry.  Co.  (Ark.),  25  R.  R.  R. 
110.  48  Am.  &  Eng.  R.  Cas..  X.  S.,  110. 

J  For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  an  employee  is  in- 
jured, see  foot-notes  appended  to  Land  v.  Southern  Ry.  (S.  Car.), 
9  R.  R.  R.  155.  32  Am,  &  Eng.  R.  Cas.,  X.  S.,  155,  where  all  those 
preceding  it  are  collected;  foot-notes  appended  to  St.  Louis,  etc., 
Ry.  Co.  r*.  Standifer  (Ark.).  25  R.  R.  R.  377.  48  Am.  &  Eng.  R.  Cas.. 
Xl  S..  377;  foot-notes  appended  to  Eliot  v.  Kansas  City,  etc.,  R.  Co. 
(Mo.\  24  R,  R.  R.  740,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  740;  Southern 
Rv.  Co.  t\  Carr  (C.  C.  A.),  24  R.  R.  R.  699,  47  Am.  &  Eng.  R.  Cas., 
X*  S..  699. 
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requests  for  instructions,  covering,  in  a  more  or  less  involved  form, 
a  large  part  of  the  law  applicable  to  the  case,  is  insufficient;  but  to 
bring  before  the  appellate  court  for  review  any  proposition  stated 
in  the  charge  a  specific  exception  to  it  was  needed. 

Exceptions  from  Rutland  County  Court;  Loveland  Munson, 
Judge. 

Action  by  Eugene  Kiley  against  the  Rutland  Railroad  Com- 
pany. There  was  a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant excepted.     Affirmed. 

Argued  before  RowELL,  C.  J.,  and  Tyler,  Watson,  and 
Haselton,  JJ. 

BtUler  &  Moloney,  for  plaintiff. 

H.  Henry  Pouters  and  P.  M.  Meldoti,  for  defendant. 

HasElton,  J.  This  was  an  action  on  the  case  for  negligence. 
It  appeared  that  the  plaintiff  was  conductor  of  a  local  freight 
train  of  the  defendant  which  left  North  Bennington  for  Rutland 
June  3,  1903,  in  the  afternoon.  The  train,  as  made  up  at  North 
Bennington,  a  terminal  point,  consisted  of  some  22  or  23  cars, 
counting  the  caboose  and  a  passenger  coach  which  were  at  the 
rear,  and  the  length  of  the  train  was  not  greatly  varied,  though  at 
different  stations  cars  wefe  set  out  and  others  were  taken  in. 
The  plaintiff  was  injured  at  North  Dorset,  where  a  small  amount 
of  freight  was  unloaded.  At  the  close  of  the  evidence  the  de- 
fendant moved  to  have  a  verdict  directed  in  its  favor.  This 
motion  was  overruled,  and  the  defendant  took  an  exception.  The 
entire  evidence  is  referred  to  on  the  questions  raised  by  this  ex- 
ception. 

The  plaintiff's  evidence  tended  to  show  that  the  passenger  coach 
was  behind  the  caboose  at  the  very  rear  end  of  the  train,  was 
empty  of  passengers,  and  had  fi:ates  and  "a  good  deal  of  rigging'' 
at  the  rear  entrance  thereto.  His  testimony  tended  to  show  that 
the  freight  that  was  unloaded  at  North  Dorset  was  unloaded 
from  a  car  about  the  middle  of  the  train;  that  the  cars  were 
from  28  to  40  feet  in  length,  making  the  train  a  long  one,  and 
leaving  the  rear  end  of  the  train  a  very  considerable  distance 
from  the  station;  that  the  night  was  dark  and  the  station  un- 
lighted ;  that  all  the  light  the  plaintiff  had  was  from  his  lantern ; 
that,  after  the  freight  was  unloaded  at  North  Dorset,  the  plain- 
tiff did  not  travel  back  in  the  darkness  with  his  lantern  to  the 
caboose  before  giving  the  signal  for  starting,  but  that  he  gave,  or 
caused  to  be  given,  the  signal  from  the  platform ;  that  the  train 
started,  and  that  he  then  moved  hastily  towards  the  rear  of  the 
train  as  far  as  the  end  of  the  platform,  which  was  a  gravel 
structure;  that  on  account  of  the  darkness  he  was  uncertain  as 
to  how  far  from  him  the  rear  end  of  the  train  was ;  that  as  the 
speed  of  the  train  was  increasing,  and  as  the  caboose  would  be 
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followed  by  a  passenger  car,  he  thought  it  might  be  unsafe  to 
wait  for  the  caboose,  as  he  would  have  otherwise  considered  it 
safe  to  do,  and  that  on  account  of  the  gearing  of  the  gates  at 
the  rear  end  of  the  passenger  coach  he  thought  he' might  get  his 
hand  caught  if  he  waited  for  the  very  rear  end  of  the  train,  and 
that  therefore,  out  of  regard  for  his  safety,  as  a  Boston  &  Maine 
car,  which  proved  to  be  the  fourth  car  from  the  last,  was  going 
by  at  about  six  miles  an  hour,  he  took  hold  of  the  grab  iron  on 
the  side  of  the  car,  put  his  foot  on  the  stirrup  below,  swung  him- 
self around  the  end  of  the  car  to  the  end  ladder,  placed  his  foot 
on  the  lower  round  of  the  ladder,  took  hold  of  one  of  the  upper 
rounds  with  his  hand,  was  safely  on  the  ladder,  and  was  climbing 
it,  when  the  inside  end  of  a  round  which  he  had  hold  of  gave  way, 
causing  him  to  lose  his  balance  and  fall ;  that  he  overlooked  or 
omitted  nothing  in  the  regular  process  of  climbing;  that  the  speed 
of  the  train  had  nothing  to  do  with  the  giving  away  of  the  round ; 
and  that  the  only  thing  that  had  anything  to  do  with  his  fall  was 
the  giving  way  of  the  round  in  question.  The  plaintiff  testified 
to  long  service  on  the  defendant's  road,  and  to  familiarity  with 
its  rules ;  that  he  knew  the  rules  required  him  to  look  out  for  his 
safety ;  that  he  considered  the  course  he  took  a  safe  one ;  that  the 
way  in  which  he  proceeded  was  a  usual  and  ordinary  way;  and 
that  grab  irons  and  stirrups  were  provided  for  the  purpose  of 
enabling  trainmen  to  board  a  train  in  motion  as  well  as  to  get 
onto  one  standing  still.  The  plaintiff,  though  testifying  that  the 
inside  end  of  the  round  gave  way  so  that  the  round  hung  down, 
did  not  undertake  to  say  how  it  gave  way.  He,  however,  called 
as  a  witness  one  Collins,  whose  testimony,  taken  with  other  tes- 
timony, tended  to  show  that  the  fastening  at  one  end  of  the  round 
pulled  out,  leaving  splinters  and  rotten  wood  visible. 

The  defendant's  evidence  tended  to  show  that  the  plaintiff 
was  under  the  influence  of  intoxicating  liquor  at  the  time  of  the 
accident,  while  evidence  on  the  part  of  the  plaintiff  tended  to 
show  that  he  was  sober  and  had  not  been  drinking.  The  evi- 
dence of  two  car  inspectors  of  the  defendant,  Schryer  and  Taj-lor, 
tended  to  show  that  an  inspection  made  after  the  accident  dis- 
closed no  such  condition  as  must  have  existed  if  the  testimony 
of  the  plaintiff  and  Collins  was  true.  A  considerable  part  of  the 
evidence  of  the  defendant  was  directed  to  the  point  that  the  ac- 
cident did  not  happen  in  the  manner  testified  to  by  the  plaintiflF. 
The  car  inspector  of  the  defendant  at  North  Bennington  was  one 
Ilowley,  and  his  testimony  tended  to  show  that  the  inspection 
of  the  cars  in  the  Kiley  train  was  made  by  him  after  the  train 
was  drawn  up,  and  was  made  by  walking  along  on  each  side  of 
the  train  and  looking  at  the  cars,  their  running  gear,  ladders,  and 
so  forth.  There  was  some  evidence  of  an  examination  of  some 
of  the  cars  in  Kiley's  train  before  the  train  was  made  up,  but 
there  was  evidence  from  which  it  could  fairlv  be  inferred   that 
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the  only  real  inspection  of  the  car  in  question  was  made  when 
it  was  in  the  train  as  before  stated.  The  nature  of  that  inspection, 
as  the  testimony  tended  to  show  it,  has  been  referred  to. 

The  first  ground  of  the  motion  to  have  a  verdict  directed  for 
the  defendant  was:  "That  the  attempt  of  the  plaintiff  to  board 
the  train  in  motion,  as  testified  to  by  him,  without  any  necessity 
then  pressing  upon  him,  but,  as  he  says,  because  he  had  done  it 
before  safely  and  he  supposed  he  could  safely  do  it  again,  and 
whether  he  lost  his  job  or  not,  if  left  behind,  was  negligence  per  se ; 
and  that,  as  matter  of  law  on  the  plaintiff's  own  testimony  in  this 
behalf,  he  assumed  the  risk  of  the  experiment,  and  could  not 
recover  damages  received  thereby,  whether  the  defendant  was 
negligent  or  not  in  respect  to  the  condition  of  the  ladder,  and 
whether  or  not  the  plaintiff  was  under  the  influence  of  intoxi- 
cating liquor."  But  enough  references  to  the  testimony  have 
been  herein  made  to  show  that  it  cannot  be  said  as  matter  of  law 
that  in  no  view  of  the  evidence  was  the  plaintiff  free  from  con- 
tributory negligence.  There  was  a  view  of  the  evidence  which 
reasonable  men  might  take  that  exonerated  him  from  contrib- 
utory negligence  that  was  inconsistent  with  the  claim  that  his 
manner  of  boarding  the  train  was  an  "experiment" — a  view  that 
recognized  his  right  to  be  where  he  was  when  the  round  gave 
way,  and  that  contemplated  the  giving  way  of  the  ladder  round 
as  the  sole  cause  of  the  injury. 

The  second  ground  of  the  defendant's  motion  for  a  verdict  was 
as  follows:  "The  car  claimed  to  have  been  defective,  being  on 
the  plaintiff's  own  testimony  a  foreign  car,  the  defendant  owed 
the  plaintiff  the  duty  only  of  inspection  by  a  competent  inspector, 
and  no  claim  is  made  by  the  plaintiff  that  the  inspector  was  in- 
competent, except  in  the  single  instance  of  the  inspection  of  the 
plaintiff's  train  in  the  manner  above  stated."  No  question  was 
made  but  that  Howley  was  competent,  and  in  view  of  the  course 
of  the  argument  this  statement  of  the  second  ground  for  the 
motion  is  treated  as  raising  the  question  of  whether  there  was 
evidence  tending  to  show  that  his  inspection  in  this  instance  was 
negligent.  From  a  review  of  the  evidence  it  is  clear  that  it  can- 
not be  said  as  matter  of  law  that  Howley 's  inspection  was  not 
negligent.  It  appears  from  the  evidence  of  the  defendant  that 
the  inspection  made  by  Howley  was  substantially  the  same  as  that 
made  by  the  two  inspectors  of  the  company  who  inspected  the 
train  after  the  injury  to  Kiley,  and  who,  as  they  testified,  found 
nothing  wrong  about  the  ladder  or  rounds.  H  the  jury  believed 
Kiley  and  G)llins  and  also  all  the  inspectors,  they  may  well  have 
found  that  Howley's  inspection  was  negligent  under  any  stand- 
ard of  duty  whatever. 

The  third  ground  of  the  defendant's  motion  for  a  verdict  was 
that  Kiley,  the  plaintiff,  did  not  make  the  inspection  required  of 
him  by  a  written  rule  of  the  company  with  which  he  was  familiar. 
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and  that  by  such  failure  he  was  guilty  of  contributory  negligence, 
and  therefore  could  not  recover.  The  rule  invoked  is  510  of  the 
defendant  company's  book  of  rules,  and  reads  as  follows: 
"Trainmen  must  inspect  their  trains  before  leaving  a  terminal 
and  at  intervals  during  the  trip."  Kiley  testified  to  the  effect 
that  what  the  trainmen  did  under  the  rule  was  to  look  the  trucks 
over  to  see  if  the  connections  were  all  right,  if  the  trucks  were 
coupled  up  and  in  working  order.  His  evidence  tended  to  show 
that  this  train  inspection  did  not  relate  to  the  ladders,  and  was 
something  different  from  the  inspection  of  the  cars.  There  is 
nothing  unreasonable  in  the  view  that  a  rule  which  imposes  upon 
all  trainmen  the  duty  of  inspecting  their  trains  at  terminals  and 
at  intervals  during  a  trip  is  a  very  different  duty  from  that  im- 
posed upon  car  inspectors  at  terminal  stations,  and  the  practical 
construction  which  Kiley  testified  was  put  upon  the  rule  by  train- 
men seems  to  be  the  true  one.  The  motion  to  have  a  verdict 
directed  for  the  defendant  was  properly  -overruled.  The  de- 
fendant was  entitled  to  have  the  case  submitted  to  the  jury  under 
proper  instructions  as  to  contributory  negligence  and  the  assump- 
tion of  risks,  but  in  the  state  of  the  evidence  the  case  could  not 
be  taken  from  the  jury. 

The  defendant  submitted  seven  requests  to  charge  which  were 
not  in  terms  complied  with.  JThe  first  request  was:  "That  the 
plaintiff  must  prove  every  affirmative  allegation  material  to  the 
issue  that  is  set  up  in  his  declaration.  He  must  prove  that  in 
mounting  the  car  as  he  claims  it  was  a  duty  devolved  upon  him 
by  his  employment  for  the  defendant;  and,  there  being  no  proof 
in  the  case  that  any  such  duty  was  imposed  upon  him  by  the 
defendant,  or  was  fairly  required  by  the  duties  of  his  service  at 
the  time  of  the  accident,  he  cannot  recover."  The  argument 
made  by  the  defendant  upon  this  request,  which  asked  the  court 
to  instruct  the  jury  that  their  verdict  must  be  for  the  defendant, 
is  that  it  is  one  of  the  material  allegations  of  the  declaralion  that 
it  was  the  duty  of  the  plaintiff  to  mount  moving  trains,  and  that 
there  was*no  evidence  whatever  of  any  such  duty.  But  the  evi- 
dence of  the  plaintiff  as  to  the  movement  of  trains  and  the  use 
of  grab  irons  and  other  appliances  tended  to  show  that  trainmen 
were  expected  to  mount  moving  trains.  Several  inquiries  were 
put  to  the  plaintiff  in  cross-examination,  with  the  apparent  pur- 
pose of  shaking  his  testimony  to  show  that  the  mounting  of  mov- 
ing cars  was  incidental  to  his  employment,  but  these  inquiries 
elicited  nothing  of  a  discrediting  character.  The  practical  neces- 
sity on  the  part  of  trainmen  of  mounting  moving  cars  is  recog- 
nized by  the  law,  which  provides  tiiat  railway  companies  shall 
equip  their  cars  with  end  ladders  rather  than  with  side  ladders. 
Kiley's  testimony  with  respect  to  the  incidental  duty  cJf  mounting 
moving  trains  does  not  appear  to  have  been  contradicted. 

The  second  request  was  this:     "That  there  was  no  emergency 
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present  before  the  plaintiff  at  North  Dorset  that  required  him  to 
mount  a  moving  train  in  the  nighttime,  and  that  it  is  a  principle 
of  the  law  of  negligence  well  settled  by  repeated  decisions  of  the 
courts  all  over  the  country  that  a  party  cannot  voluntarily  and 
unnecessarily  place  himself  in  a  position  that  he  knows  is  dan- 
gerous, or  that  an  ordinarily  prudent  man  in  his  position  would 
know  is  dangerous,  when  there  are  other  positions  that  he  might 
take  in  the  discharge  of  his  duty  that  are  safe,  and  if  he  does 
so  he  cannot  recover  any  damages  for  the  injuries  he  may  re- 
ceive.'' To  say  nothing  of  this  request  in  other  respects,  it  is 
enough  to  point  out  that  it  denies  recovery  of  damages  to  one 
who  has  received  injuries  in  a  hazardous  position  which  he  has 
voluntarily  and  unnecessarily  taken,  although  the  hazard  to  which 
he  has  exposed  himself  has  in  no  way  contributed  to  his  injuries. 
Corbin  7\  Railway  Co.,  78  Vt.  458,  63  Atl.  138.  The  defendant 
cites  several  cases,  but  what  is  said  in  the  cases  so  cited  is  guarded 
in  the  very  respect  in  which  this  request  is  not  guarded. 

The  third  request  was  as  follows:  "The  plaintiff  avers  in  his 
declaration  that:  The  defendant  emj^oyed  incompetent  servants 
to  inspect  its  cars.  The  "burden  of  proof  is  upon  the  plaintiff  to 
make  out  this  fact,  if  the  plaintiff  relies  upon  such  incompetency 
to  support  his  case.  That  the  competency  of  the  servant  is  to 
be  presumed  until  the  contrary  appears.  That  a  single  act  of 
negligence  is  not  enough  to  support  the  claim  of  incompetency. 
That  the  only  act  proved  in  this  case  that  the  plaintiff  may  claim 
is  negligence  on  the  part  of  Howley,  the  inspector,  is  his  omission 
to  test  the  rounds  of  this  ladder  by  applying  force  to  them.  That 
the  jury  are  not  at  liberty  to  set  up  their  own  standard  as  to  the 
competency  of  Howley,  nor  as  to  the  piethods  to  be  applied  to 
make  a  proper  test,  but  are  limited  and  confined  to  the  proof 
in  the  case  in  respect  to  that  question;  and,  there  being  no  evi- 
dence in  the  case  showing  or  tending  to  show  his  incompetency 
except  this  single  omission,  the  jury  are  charged  that  incompe- 
tency is  not  established."  This  request  relates  to  the  question  of 
the  competency  of  Howley.  But  the  court  disposed  of  the  ques- 
fion  of  incompetency  by  charging,  in  accordance  with  the  de- 
fendant's contention,  that  there  was  no  evidence  tending  to  show 
that  Howley  was  an  incompetent  inspector,  and  no  claim  that  he 
was.  In  argument  this  request  is  treated  as  touching  on  the 
question  of  Howley's  negligence,  and  that  element  is,  in  a  way, 
woven  into  the  request.  But  upon  that  question  it  is  enough  to 
refer  to  what  is  herein  said  in  considering  the  second  ground  of 
the  defendant's  motion  to  have  a  verdict  directed. 

Thedefendant  fourthly  requested  the  court  to  charge  that,  "If 
Howley  was  incompetent  or  otherwise  negligent,  or  negligent  in 
the  discharge  of  his  duties,  he  was  a  fellow  servant  of  this  plain- 
tiff, and  for  that  reason  this  plaintiff  cannot  recover."  There 
is  no  occasion  for  saying  anything  further  about  the  question 
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of  competency;  but  under  this  request  the  question  is  for  con- 
sideration whether  or  not  the  inspector,  in  the  discharge  of  his 
duties  as  such,  was  a  fellow  servant  of  the  plaintiff,  so  that  the 
plaintiff  is  disentitled  to  recover  because  of  the  fellow-servant 
doctrine.    If  the  case  of  Hard  t'.  Railroad  Co.,  32  Vt.  473,  is  law, 
the  plaintiff  and  Hbwley  were  fellow  servants.     But  that  case 
was  shown  to  have  been  erroneously  decided  in  the  fully  and 
carefully  considered  case  of  Davis  z\  Railroad  Co.,  55  Vt.  84,  45 
Am.  Rep.  590.     The  Davis  Case  practically  overrules  the  Hard 
Case.     That  negligence  in  respect  to  inspection  generally  is  the 
master's  negligence  is  the  doctrine  of  Houston  v.  Brush,  66  Vt. 
331,  29  Atl.  380.     The  opinion  cites  Davis  v.  Railroad  Co.  as 
authority,  and  makes  no  reference  to  Hard  v.  Railroad  Co.,  for 
the  obvious  reason  that  the  case  is  not  authority.    See,  also.  Ma- 
honey's  AdmV  V.  Railroad  Co.,  78  \'t.  244,  62  Atl.  722,  and 
Reynolds  v.  Railroad  Co.,  64  Vt.  66,  24  Atl.  134,  33  Am.  Si.  Rfp 
908.     There  are  several  cases  in  other  jurisdictions  which  hold 
that  a  railroad  company's  inspectors,  in  the  inspection  of  its  own 
cars,  act  as  fellow  servants  of  trainmen..   These  cases  are  in  line 
with  the  Hard  Case  in  this  state  just  referred  to.     But  it  must 
be  said  that  to-day  the  doctrine  is  very  generally  and  firmly  es- 
tablished that  such  inspectors  so  acting  are  in  the  performance 
of  a  duty  which  peculiarly  rests  upon*the  company,  and  which 
the  company  cannot  so  delegate  as  to  relieve  itself  from  respon- 
sibility  for   its   non-performance.     See   Texas,   etc.,   R.   Co.  v. 
Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136:  Union 
Pacific  R.  Co.  V.  Daniels.  152  U.  S.  684,  14  Sup.  Ct.  756,  38  L. 
Ed.  597;  Baltimore,  etc.,  R.  Co.  v.  Baugh,  149  U.  S.  369,  13  Sup. 
Ct.  914.  37  L.  Ed.  772;  Washington,  etc.,  R.  Co.  v.  McDade,  135 
U.  S.  554,  10  Sup.  Ct.  1044,  34  L.  Ed.  235 ;  Northern  Pacific 
R.  Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755; 
Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S.  190,  14  Sup.  Ct. 
978.  38  L.  Ed.  958;  Hough  v.  Railroad  Co.,  100  U.  S.  213,  25 
L.  Ed.  612;  and  see  the  cases  cited  in  the  above  list.     In  this 
state  the  principle  applicable  is  now  so  well  settled  as  to  niake_ 
discussion  of  it  superfluous. 

In  the  case  at  bar  it  is  more  particularly  urged  by  the  defend-^ 
ant  that,  in  the  inspection  of  foreign  cars,  the  inspectors  of  a 
railroad  company  are  fellow  servants  of  the  trainmen  of  the 
train  into  which  the  cars  go ;  that  the  duty  of  the  master  is  dis- 
charged when  he  makes  provision  for  inspection  by  competent 
inspectors.  Upon  this  question  it  was  more  difficult  15  or  20 
years  ago  to  say  on  which  side  the  weight  of  authority  rested 
than  it  is  now  to  say  on  which  side  it  rests.  The  great  preponder- 
ance of  recent  authorities  goes  to  establish  the  doctrine,  which 
this  court  now  declares  and  applies,  that  an  inspection  of  foreign 
cars  as  they  come  to  a  company  from  other  roads  is  the  receiving- 
company's  duty,  growing  out  of  its  obligation  to  exercise  cir- 
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cumspection  for  the  safety  of  its  employees,  and  that,  such  being 
the  character  of  the  duty,  whoever  is  commissioned  to  dicharge 
it  acts  as  the  representative  of  the  company  and  not  as  the  fellow 
servant  of  trainmen,  and  that,  however  competent  the  inspectof 
may  be,  his  negligence,  if  he  is  negligent,  is  the  negligence  of  the 
company  for  which  it  is  responsible  under  the  general  law  oi 
negligence  without  protection  from  the  fellow-servant  doctrine. 
Gottlieb  V.  Railroad  Co.,  100  N.  Y.  462,  3  N.  E.  344;  Goodrich 
V.  Railroad  Co.,  116  N.  Y.  398,  22  N.  E.  397,  5  L.  R.  A.  750,  15 
Am.  St.  Rep.  410;  Eaton  v.  Railroad  Co.,  163  N.  Y.  391,  57  N. 
E.  609,  79  Am.  St.  Rep.  600;  Jones  v.  Railroad  Co.,  20  R.  I. 
210,  37  Atl.  1033 ;  Gutridge  v.  Railroad  Co.,  94  Mo.  468.  7  S. 
W.  476,  4  Am.  St.  Rep.  392;  Louisville,  etc.,  R.  Co.  v.  Williams, 
95  Ky.  199,  24  S.  W.  1,  44  Am.  St.  Rep.  214;  Louisville,  etc., 
R.  Co.  V,  Bates,  146  Ind.  564,  45  N.  E.  108;  Missouri,  etc.,  R. 
Co.  V.  Chambers,  17  Tex.  Civ.  App.  487,  43  S.  W.  1090;  Inter- 
national, etc.,  R.  Co.  V.  Kernan,  78  Tex.  294,  14  S.  W.  668,  9  L. 
R.  A.  703,  22  Am.  St.  Rep.  52;  Jones,  Receiver,  v,  Shaw,  16  Tex. 
Civ.  App.  290,  41  S.  W.  690;  Union,  etc.,  Co.  v.  Goodwin,  57 
Neb.  138,  77  N.  W.  357;  Missouri,  etc.,  R.  Co.  v.  Barber,  44 
Kan.  612,  24  Pac.  969;  Atchison,  etc.,  R.  Co.  v.  Penfold,  57  Kan. 
148,  45  Pac.  574 ;  Budge  v.  Morgan's  etc.,  Co.,  108  La.  349,  32 
South.  535,  53  L.  R.  A.  333 ;  Moon  v.  Railroad  Co.,  46  Minn.  106, 
48  N.  W.  679,  24  Am.  St.  Rep.  195 ;  Dooner  v.  Canal  Co.,  164 
Pa.  17,  30  Atl.  269;  Mason  v.  Railroad  Co.,  Ill  N.  C.  482,  16 
S.  E.  698,  18  L.  R.  A."  845,  32  Am.  St.  Rep.  814;  Louisville,  etc., 
R.  Co.  V.  Reagan,  96  Tenn.  128,  33  S.  W.  1050;  Texas,  etc.,  R. 
Co.  V.  Archibald,  170  U.  S.  665,  18  Sup.  Ct.  777,  42  L.  Ed.  1188; 
Baltimore,  etc.,  R.  Co.  v.  Mackey,  157  U.  S.  72,  15  Sup.  Ct. 
491,  39  L.  Ed.  624.  The  above  cases  are  referred  to  as  fully 
sustaining  the  proposition  that  in  the  inspection  of  the  foreign 
car  in  question  the  inspector,  Howley,  was  not  the  fellow  serv- 
ant of  the  plaintiff,  Kiley.  The  request  which  we  are  now  con- 
sidering raises  no  question  as  to  the  degree  of  thoroughness  of 
the  inspection  which  the  company  was  in  duty  bound  to  make, 
and  the  cases  last  cited  are  not  referred  to  for  their  bearing  upon 
that  question. 

There  are  a  few  cases  which  sustain  the  defendant's  conten- 
tion, but  for  the  most  part  they  are  from  courts  whose  later  de- 
cisions are  given  above.  The  case  of  Mackin  v.  Railroad  Co.,  135 
Mass.  201,  46  Am.  Rep.  456,  sustains  the  defendant's  contention, 
and  has  never  been  overruled,  though  in  consequence  of  a  legis- 
lative enactment  the  Massachusetts  court  is  now  able  to  apply 
and  does  apply  the  law  as  it  is  generally  understood.  See  Bow- 
ers V.  Railroad  Co.,  162  Mass.  312,  38  N.  E.  508.  The  case  of 
Smith  V.  Potter,  Receiver,  46  Mich.  258,  9  N.  W.  273,  41  Am. 
Rep.  161,  makes  an  inspector  a  fellow  servant  of  a  trainman  in 
respect  to  the  inspection  of  foreign  cars,  but  does  this  on  the 
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untenable  ground  that  an  inspector  is  a  fellow  servant  of  train- 
men in  the  inspyection  of  cars  whether  they  are  foreigf!  or  pot. 
The  ground  on  which  this  case  was  decided  is  no  longer  main- 
tained by  the  court  which  rendered  the  decision  therein.  Mc- 
Donald V,  Railroad  Co.,  132  Mich.  372,  93  N.  W.  1041,  102  Am. 
St.  Rep.  426.  Anderson  z\  Railroad  Co.,  68  N.  J.  Law,  647,  54 
Atl.  830.  though  not  on  the  defendant's  brief,  was  somewhat  re- 
lied on  in  oral  argument.  But  that  case  disapproves  of  the  Mass- 
achusetts doctrine  as  announced  in  Mackin  z\  Railroad  Co.,  135 
Mass.  201,  46  Am.  Rep.  456,  and  holds  that  a  company  receiving 
a  foreign  car  for  transportation  is  bound  to  make  such  examina- 
tion as  would  be  likely  to  discover  conditions  which  would  render 
the  car  unsafe  for  use,  assuming  its  original  contruction  to  have 
been  proper.  The  few  cases  which  relieve  a  railroad  company 
from  a  master's  duty  in  respect  to  the  inspection  of  foreign  cars 
do  so,  in  so  far  as  any  reason  is  given,  upon  the  ground  that  the 
company  as  a  common  carrier  and  by  statute  law  must  receive 
and  forward  such  cars.  Our  statute  provides  that  a  railroad  com- 
pany shall  receive  and  transport  such  cars  at  reasonable  times  and 
on  reasonable  terms,  and  the  statutes  of  other  state  are  very 
similar.  Such  statutes  are  intended  to  prevent  unjust 
discriminations  and  ill-groimded  obstuctions;  but  the  ar- 
gument is  far  fetched  that  the  duty  to  transport  cars  "at  reason- 
able times  and  on  reasonable  terms"  obliges  a  company  to  trans- 
port a  car  which  is  in  unsafe  condition,  or  relieves  the  transport- 
ing company  from  a  master's  duty  of  inspection,  or  makes  the 
inspector  in  the  performance  of  that  duty  a  fellow  servant  of  the 
trainmen  of  the  train  into  which  the  foreign  cars  go.  Every 
company  that  transports  a  foreign  car  loaded  with  freight  uses 
the  car  in  its  own  business  of  carrying  freight  for  hire.  See  Rey- 
nolds V.  Railroad  Co.,  64  Vt.  66,  24  Ad.  134,  33  Am.  St.  Rep. 
908. 

The  defendant's  fifth  request  was:  "That  the  sufficiency  of 
the  ladder  is  to  be  presumed,  unless  there  be  evidence  in  the  case 
that  with  fair  usage  it  was  insufficient."  In  respect  to  the  matter 
of  the  request,  there  was  no  presumption  of  law,  but  rather  an  ab- 
sence of  such  presumption.  Negligence  on  the  part  of  the  de- 
fendant was  not  to  be  presumed.  Insufficiency  of  the  ladder  was 
not  to  be  presumed.  The  burden  of  proof  in  respect  to  such 
negligence  and  such  insufficiency  was  on  the  plaintiff,  and  there 
the  charge  of  the  court  correctly  placed  it. 

The  defendant's  sixth  request  was  as  follows:  "That  the 
plaintiff  was  not  justified  in  choosing  one  of  two  dangerous  posi- 
tions to  mount  a  moving  train,  if  a  safe  position  was  available 
to  him,  and  had  no  right  to  start  his  train  and  thereby  create  a 
dangerous  condition,  and  then,  with  such  condition  present,  at- 
tempt to  board  the  moving  train.  If  he  did  this,  he  assumed 
the  ri.sk  of  his  attempt,  and  the  defendant  is  not  liable  for  his  in- 
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juries."  In  their  brief  counsel  for  the  defendant  very  properly 
considered  this  request  in  connection  with  the  second  request, 
and  the  court  could  not  comply  with  it  for  the  same  reason  that 
it  could  not  comply  with  the  second  request.  This  request  like 
the  second  if  complied  with  would  have  precluded  the  plaintiff 
from  recovering  for  his  injuries  even  if  the  jury  found,  as  under 
the  testimony  they  might,  that  the  risk  of  the  attempt,  whatever 
it  may  have  been,  did  not  contribute  to  the  injury.  What  is 
herein  said  in  considering  the  second  request  need  not  be  repeated. 

The  defendant's  seventh  request,  not  complied  with  to  the  sat- 
isfaction of  the  defendant,  was  the  following:  "The  mere  fact 
that  a  fellow  servant  is  incompetent,  or  that  the  materials  have 
proved  defective,  or  that  the  appliances  or  machinery  used  in  the 
prosecution  of  the  business  have  proved  insufficient,  does  not  tend 
even  prima  facie  to  establish  any  negligence  on  his  part,  but  the 
burden  in  all  such  cases  is  upon  the  servant  seeking  recovery  to 
establish  the  fact  that  the  master  did  not  use  reasonable  care  in 
these  respects  or  either  of  them."  The  defendant's  brief  does 
not  argue  this  request,  but  simply  says:  "The  seventh  request 
should  have  been  complied  with."  However  the  charge  upon  the 
burden  of  proof  and  upon  the  matters  connected  therewith  was  a 
substantial  compliance  with  this  request.  Reference  is  made  to 
Morrisette  v.  Railroad  Co.,  76  Vt.,  on  page  278,  56  Atl.,  on  page 
1105,  for  what  was  deemed  a  substantial  compliance  with  a  re- 
quest applicable  there  and  here,  though  not  always,  that  "there 
is  no  presumption  of  negligence  from  the  mere  happening  of  the 
accident." 

The  defendant  also  excepted  to  the  charge  of  the  court  upon 
the  subject-matter  of  the  above  seven  requests.  This  exception 
was  altogether  too  vague  and  general  to  avail  anything.  As  has 
been  seen,  these  seven  requests  covered  in  a  more  or  less  in- 
volved form  a  large  part  of  the  law  applicable  to  the  case.  If 
in  the  course  of  the  charge  the  court  stated  any  proposition  which 
the  defendant's  counsel  deemed  unsound,  a  specific  exception  was 
needed  to  bring  the  proposition  before  this  court  for  review. 
While  V,  Lumiere,  etc.,  Co.,  79  Vt.  206,  64  Atl.  1121,  6  L.  R. 
A.  fX.  S.)  807:  Luce  v,  Hassam,  76  Vt.  450,  58  Atl.  725;  State 
V,  Sargood,  77  Vt.  80,  58  Atl.  971. 

The  trial  court  should  always  know  what  is  excepted  to.  This 
court  should  always  be  able  to  see  that  a  question  argued  here 
was  distinctly  raised  below. 

Judgment  affirmed. 
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Louisville  &  N.  R.  Co.  v.  Brown. 

(Court  of  Appeals  of  Kentucky,  Jan.  9,  1908.) 
[106   S.   W.   Rep.   795.] 

Master  and  Servant — Railway  Trainmen — Gross  Negligence.— It 
was  grossly  negligent  towards  those  on  an  approaching  train  for  the 
engineer  and  conductor  of  a  work  train  to  permit  it  to  stand  on 
a  main  track  on  the  other  train's  time,  though  the  engineer  directed 
the  brakeman  to  flag  such  other  train;  the  brakeman's  failure  to  do 
so  being  also  gross  negligence. 

Same — Fellow  Servants.* — The  engineer,  conductor,  and  brakeman 
of  a  train,  which  they  negligently  permitted  to  stand  on  a  main 
track  on  another  train's  time,  were  not  fellow  servants  of  a  brake- 
man  on  the  other  train,  in  the  sense  that  he  could  not  recover  from 
the  company  for  injuries  received  in  the  collision  resulting  from  such 
negligence. 

Same — Superior  Ofiicers.t — The  rule  that  no  recovery  may  be  had 
from  a  master  for  injury  to.  a  servant,  not  causing  death,  resulting 
from  the  servant's  superior  officer's  ordinary  negligence,  is  limited 
to  cases  in  which  the  superior  officer  has  immediate  control  of  or 
supervision  over  the  servant. 

Same — Fellow  Servants.^ — A  servant  may  not  recover  from  the 
master  for  injuries  inflicted  by  the  negligence  of  a  fellow  servant  in 
the  same  grade  of  employment  engaged  in  the  same  field  of  labor, 
and  associated  or  working  with  the  injured  servant,  however  gross 
such   negligence   may  be;  but   recovery  may  be  had  for  the  negli- 

♦See  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Curd 
(Ky.),  22  R.  R.  R.  69,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  69;  Cincinnati, 
etc..  Ry.  Co.  v.  Hill's  Adm'r  (Ky.),  22  R.  R.  R.  52,  45  Am.  &  Enjf. 
R.  Cas.,  N.  S.,  52;  foot-notes  appended  to  Kane  v,  Erie  R.  Co.  (C.  C- 
A.),  20  R.  R.  R.  383,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  383^  Kane  v.  Erie  R. 
Co.  (C.  C.  A.),  20  R.  R.  R.  233,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  23.3; 
Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  18  R.  R.  R.  665,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  665;  Sherman  v.  Texas,  etc.,  R.  Co. 
(Tex.),  18  R.  R.  R.  637,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  637. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  different 
department  limitation  of  the  fellow-servant  rule,  see  foot-notes  ap- 
pended to  Neagle  v,  Syracuse,  etc.,  R.  Co.  (N.  Y.),  22  R.  R.  R. 
89,  45  .Am.  &  Eng.  R.  Cas.,A^.  S.,  89;  foot-notes  appended  to  Lanning 
V.  Chicago  G.  W.  Ry.  Co.  (Mo.),  22  R.  R.  R.  81,  45  Am.  &  Eng.  R. 
Cas.,  N.  S..  81;  foot-notes  appended  to  Betchman  v.  Seaboard  Air 
Line  Ry.  (S.  Car.),  21  R.  R.  R.  535,  44  Am.  &  Eng.  R.  Cas.,  N.  S.. 
535. 

tSee  foot-notes  appended  to  Waller  v.  Wilmington  City  Ry.  Co. 
(Del.  Sup'r  Ct.),  21  R.  R.  R.  727,  44  Am.  &  Eng,  R.  Cas.,  X.  S..  727; 
McDermott  v.  Severe  (U.  S.),  21  R.  R.  R.  628.  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  628;  Sappington  v.  Atlanta,  etc.,  R.  Co.  (Ga.),  22  R.  R. 
R.  846,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  846. 
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gcnce  of  other  of  the  master's  servants,  whether  it  be  ordinary  or 
gross. 

Damages — Personal  Injuries — Evidence — Admi88ibilit3r.§ — In  an  ac- 
tion against  a  railway  company  for  injury  to  plaintiff  in  a  wreck,  he 
could  show  mental  anguish  and  pain  suffered  while  pinioned  in  the 
wreck  and  in  momentary  danger  of  being  burned  to  death. 

Evidence — Photographs. — Photographs  of  a  railway  wreck,  their 
accuracy  being  shown  by  the  photographers,  are  admissible  in  evi- 
dence in  an  action  against  the  company  for  injuries  received  in  the 
wreck. 

Damages — Personal  Injuries — Excessive  Verdict. — $10,000  is  an  ex- 
cessive recovery  for  injury  to  a  foot  and  other  parts  of  plaintiff's 
body,  where  the  injuries  do  not  appear  to  be  permanent,  though 
punitive    damages    are    allowable. 

Appeal — Review — Damages. — The  Court  of  Appeals  has  the  same 
power  to  set  aside  a  verdict  involving  punitive  damages  as  it  has 
where  only  compensation  is  recovered,  and  in  every  case,  if  the 
verdict  appears  to  have  been  given  under  the  influence  of  passion  or 
prejudice,  a  new  trial  will  be  granted.  « 

Appeal  from  Circuit  Court,  Hopkins  County. 
"To  be  officially  reported." 

Personal  injury  action  by  Harry  Brown  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  for  plaintiff^ 
defendant  appeals.    Reversed,  with  directions  for  a  new  trial. 

Benjamin  D.  IVarfield  and  Clifton  J.  IVaddill,  for  appellant. 
Sypcrt  &  Phillips,  for  appellee. 

Carroll,  J.  Appellee,  who  was  a  head  brakeman  on  one  of 
appellant's  freight  trains,  while  riding  in  the  engine,  w^as  seriously 
injured  in  a  head-on  collision  between  the  engine  in  which  he 
was  riding  and  one  of  appellant's  work  trains.  The  work  train 
was  on  the  main  track  on  the  time  of  the  freight  train,  and  al- 
though the  engineer  of  the  work  train  testified  that  he  directed 
a  brakeman  to  flag  the  freight,  and  supposed  he  had  done  so,  it 
developed  that  he  had  not,  and  the  freight,  running  at  a  high  rate 
of  speed,  had  no  notice  that  the  work  train  was  on  the  track  until 
the  engine  was  within  a  few  feet  of  it,  and  when  it  Tvas  too  late 
to  stop  or  reduce  the  speed  or  avoid  a  collision.  As  a  result  of 
the  collision,  appellee  was  thrown  under  a  large  mass  of  wood  and 
iron,  and  so  fastened  that  he  could  not  immediately  be  extricated. 
While  in  this  position,  where  he  remained  for  about  an  hour,  the 
wreck  caught  fire,  and  appellee  believed,  and,  indeed,  had  good 

•§For  the  authorities  in  this  series  on  the  admissibility  of  photo- 
graphs as  evidence  in  negligence  cases,  see  foot-notes  appended  to 
McFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.  Sup'r  Ct.),  24  R.  R.  R. 
56.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56;  Chicago,  etc.,  R.  Go.  v.  Cross 
(111.),  20  R.  R.  R.  512,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  512. 
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reason  to  believe,  that  he  would  be  burned  to  death  before  he 
could  be  rescued;  but  fortunately,  before  the  fire  reached  him, 
he  was  removed  from  his  perilous  position,  and  escaped  with 
severe  injuries  to  one  of  his  feet  and  some  other  parts  of  his 
body.  He  alleged  in  his  petition  to  recover  damages  that  "the 
agents  and  servants  of  defendant,  in  charge  of  the  trains  and  su- 
perior in  authority  to  plaintiff,  managed  and  operated  the  trains 
and  their  crews  with  such  gross  negligence  and  carelessness  that 
they  came  together  in  a  head-on  collision,  whereby  he  sustained 
permanent  injury  and  suffered  great  mental  and  physical  pain." 
In  its  answer,  after  traversing  the  material  averments  of  the  peti- 
tion and  charging  that  appellee  was  guilty  of  contributory  negli- 
gence, it  set  up  in  a  separate  paragraph  that  "the  collision  was 
due  solely  to  the  ordinary  negligence  of  the  flagman  of  the  work 
train,  who  was  then  and  there  in  the  same  field  of  labor  and  the 
same  grade  of  employment  as  plaintiff  in  the  employ  of  a  com- 
mon master,  and  was  not  superior  in  authority,  but  was  his  fellow 
servant."  On  motion  of  appellee  this  defense  was  stricken  from 
the  answer.  Upon  the  trial  appellee  recovered  a  judgment  for 
$10,000,  which  we  are  asked  to  reverse  (1)  because  the  trial 
court  erred  in  permitting  testimony  to  go  to  the  jury  showing 
the  negligence  of  the  brakeman  on  the  work  train;  (2)  in  strik- 
ing from  the  answer  the  words  before  mentioned;  (3)  in  failing 
to  instruct  the  jury  that 'there  could  not  be  a  recovery  unless  the 
persons  in  charge  of  the  work  train  were  guilty  of  gross  negli- 
gence; (4)  in  admitting  testimony  of  appellee  and  other  wit- 
nesses that  while  under  the  wreck  of  the  colliding  engines  he 
was  in  danger  of  being  burned  to  death;  (5)  in  allowing  photo- 
graphs of  the  scene  of  the  collision  to  be  introduced  in  evidence ; 
(6)  that  the  damages  are  grossly  excessive. 

We  will  consider  the  first,  second,  and  third  assignments  of 
error  together.  It  was  the  duty  of  the  engineer  and  conductor  in 
charge  of  the  work  train  to  know  that  proper  measures  had  been 
taken  to  flag  the  freight  or  notifiy  it  that  the  work 
train  was  on  the  track.  They  knew  the  freight  was 
due,  and  that  they  were  on  the  main  track  on  its 
time.  Although  the  engineer  testifies  that  he  directed  a 
brakeman  to  flag  the  freight,  and  supposed  he  had  done  so,  his 
attempted  performance  of  duty  will  not  relieve  the  company  from 
liability  for  the  accident.  The  conductor  and  engineer  were  in 
control  of  the  work  train,  and  were  charged  with  the  duty  of  tak- 
ing every  possible  precaution  to  see  to  it  that  timely  warning 
was  given  to  the  approaching  freight.  They,  as  well  as  the 
brakeman,  were  guilty  of  gross  negligence,  although  the  company 
would  be  liable  to  appellee  if  they,  or  the  brakeman  alone,  had 
only  been  guilty  of  ordinary  neglect.  Neither  the  conductor  nor 
engineer  on  the  work  train,  or  the  brakeman  who  participated  in 
their  negligence  and  equally  with  them  was  guilty  of  a  failure  to 
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discharge  his  duty,  were  fellow  servants  of  appellee  in  the  sense 
that  appellee  could  not  recover  for  their  negligence.  It  has  been 
frequently  ruled  by  this  court  that  a  servant  for  injuries  not  re- 
sulting in  death  cannot  recover  from  the  master  for  the  ordinary 
negligence  of  his  superior  officers.  Kentucky  Distilleries  &  Ware- 
house Co.  V.  Schrieber,  73  S.  W.  769,  24  Ky.  Law  Rep.  2236 ;  C, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Palmer,  98  Ky.  382,  33  S.  W.  199; 
Greer  v,  L.  &  N.  R.  R.  Co.,  94  Ky.  169,  21  S.  W.  649,  42  Am. 
St.  Rep.  345 ;  Linck's  AdmV  v.  L.  &  N.  R.  R.  Co.,  107  Ky.  370, 
54  S.  W.  184.  But  this  doctrine  is  limited  in  its  application  to 
cases  in  which  the  servant  is  injured  by  the  negligence  of  the 
superior  officer  who  has  immediate  control  of  or  supervision  over 
him.  To  illustrate:  If  appellee  had  been  injured  by  the  negli- 
gence of  the  engineer  or  conductor  on  his  train,  he  could  not  re- 
cover damages  against  the  company  unless  they  were  guilty  of 
gross  neglect.  The  reason  of  this  rule  is  that  the  servant,  when 
he  engaged  to  work,  undertakes  that  he  will  assume  the  ordinary 
risks  incident  to  the  employment,  and  will  not  hold  the  master 
liable  for  the  ordinary  negligence  of  those  employees  with  whom 
he  is  engaged,  whose  actions  and  conduct  he  can  observe  and, 
if  necessary,  guard  against. 

This  doctrine  of  assumed  risk  by  the  servant  has  been  further 
extended  by  this  court  until  now  it  is  well  established  that  a 
servant  cannot  recover  from  the  master  for  injuries  inflicted  by 
the  negligence  of  a  fellow  servant  in  the  same  grade  of  employ- 
ment engaged  in  the  same  field  of  labor,  and  associated  or  work- 
ing with  the  injured  servant,  however  gross  the  negligence  of  the 
fellow  servant  may  be.  Hence,  if  appellee  had  been  injured  by 
the  negligence  of  a  fellow  brakeman  on  the  train  he  was  work- 
ing on,  without  any  fault  on  the  part  of  the  conductor,  or  en- 
gineer, or  other  superior,  or  breach  of  duty  on  the  part  of  the 
company,  he  could  not  recover  in  this  action.  In  L.,  C.  &  L.  R. 
Co.  V.  Cavens'  AdmV,  9  Bush,  559,  the  proposition  before  us 
was  under  consideration  by  the  court,  and  it  was  said:  **It  is 
well  settled  that  where  one  enters  into  service  of  another  he  as- 
sumes to  run  all  the  ordinary  risks  pertaining  to  such  service; 
and  this  means  only  that  he  cannot  recover  for  any  injury  that 
his  employer,  by  the  exercise  of  ordinary  care  and  prudence,  could 
not  provide  against.  And  it  is  equally  as  well  established  that. 
where  a  number  of  persons  contract  to  perform  service  for  an- 
other, the  employee  not  being  superior  or  subordinate  the  one  to 
the  other  in  its  performance,  and  one  receives  an  injury  by  the 
neglect  of  another  in  the  discharge  of  his  duty,  they  are  regarded 
as  substantially  the  agents  of  each  other,  and  no  recovery  can  be 
had  against  the  employer.  Public  policy  requires  that,  where  the 
laborers  are  coequals  and  engaged  in  laboring  in  the  same  field, 
or  on  the  same  railroad  train,  or  in  any  other  employment,  each 
should  exercise  proper  care  in  the  conduct  of  the  business,  and 
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look  to  it  that  his  colaborer  does  the  same  thing;  and,  when  he 
is  told  that  this  care  and  prudence  is  his  only  remedy  against  dan- 
ger from  the  negligence  of  those  employed  with  him,  it  not  only 
makes  him  the  more  careful,  but  stimulates  him  to  see  that  others 
exercise  the  same  caution."  And  this  principle  was  fully  rec- 
ognized and  applied  in  L.  &  N.  R.  R.  Gj.  v,  Sanders'  AdmV,  44 
S.  \V.  644,  19  Ky.  Law  Rep.  1941 ;  Volz  v,  C.  &  O.  Ry.  Co.,  95 
Ky.  188,  24  S.  W.  119;  Dana  v.  Blackburn,  90  S.  W.  237,  28  Ky. 
Law  Rep.  695;  Martin  v.  Mason  &  Hoge  Co.,  91  S.  W.  1146, 
28  Ky.  Law  Rep.  1333 ;  Pitts,  Hankins  &  Trundell  v.  Centers,  98 
S.  W.  300,  30  Ky.  Law  Rep.  311. 

But  when  the  servant  is  injured  by  employees  of  the  same  mas- 
ter, who  are  not  directly  associated  with  him,  and  with  whom  he 
is  not  immediately  employed,  and  whose  qualifications  for  the 
place  they  occupy  he  has  no  means  of  knowing,  and  in  whose 
selection  he  has  no  voice,  and  over  whose  conduct  and  actions  he 
has  no  control,  and  against  whose  negligence  and  carelessness  he 
cannot  protect  himself,  he  may  recover  damages  from  the  master 
for  injuries  received  through  their  negligence,  whether  it  be  or- 
dinary or  gross,  and  without  any  reference  to  the  position  or  place 
the  servant  causing  the  injury  holds.  And  so  appellee,  whose  in- 
juries were  directly  caused  by  the  negligence  of  the  employees 
on  the  work  train,  may  recover  from  the  company,  without  re- 
gard to  which  one  of  them  was  guilty  of  the  neglect  that  resulted 
in  his  injuries.  The  distinction  between  the  liability  of  the  mas- 
ter for  injuries  to  the  servant,  when  the  injury  is  caused  by  the 
neglect  of  those  engaged  directly  with  the  servant,  and  when  it 
is  due  to  the  carelessness  of  employees  not  immediately  as- 
sociated with  him,  was  first  recognized  by  this  court  in  L.  &  N. 
R.  R.  Co.  7'.  Collins,  2  Duv.  114,  87  Am.  Dec.  486,  in  a  case 
against  the  company  to  recover  damages  for  personal  injuries 
inflicted  by  the  negligence  of  the  engineer,  where  it  was  said: 
"The  company  is  responsible  for  the  negligence  or  unskill fulness 
of  its  engineer  as  its  controlling  agent  in  the  management  of  its 
locomotives  and  running  cars;  and  that  responsibility  is  grad- 
uated by  the  classes  of  persons  injured  by  the  engineer's  neglect 
or  want  of  skill.  As  to  strangers,  ordinary  negligence  is  suffi- 
cient. As  to  subordinate  employees  associated  with  the  engineer 
in  conducting  the  cars,  the  negligence  must  be  gross.  As  to  em- 
ployees in  a  different  department  of  service  unconnected  with 
the  running  operations,  ordinary  negligence  may  be  sufficient." 

And  subsequently  this  distinction  was  more  clearly  expressed 
and  applied  thus:  In  Kentucky  Central  Ry.  Co.  v.  Ackley,  87 
Ky.  278,  8  S.  W.  691,  12  Am.  St.  Rep.  480,  the  action  was 
brought  for  personal  injuries  received  by  Ackley,  who. was  an 
engineer  upon  a  passenger  train,  resulting  from  a  collision  with 
a  freight  train  of  the  company.  It  was  contended  by  the  com- 
pany that,  as  the  injuries  were  caused  by  the  negligence  of  em- 
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ployees  in  the  same  grade  of  employment  as  the  person  injured, 
there  could  be  no  recovery.  But  the  court,  in  rejecting  this  con- 
tention, quoted  with  approval  the  principle  announced  in  L.,  C. 
&  L.  R.  Co.  z\  Cavens'  AdmV,  supra,  saying:  "It  is  argued  in 
that  case  that  the  rule  should  be  applied  that  when  a  number  of 
persons  contract  to  perform  a  service  for  another,  the  employees 
not  being  superior  or  subordinate  to  each  other  in  its  perform- 
ance, and  one  is  injured  through  the  negligence  of  another,  they 
are  to  be  regarded  as  the  agents  of  each  other,  and  no  recovery 
can  be  had  against  the  employer.  But  it  was  held  that  a  dif- 
ferent rule  prevails  when  the  employment  is  several,  and  when 
one  is  subordinate  to  the  other,  or  occupies  such  a  position  in 
the  service  with  reference  to  his  colaborer  as  precludes  him  hav- 
ing any  control  over  his  actions  or  the  right  to  advise  even  as  to 
the  manner  in  which  the  service  is  to  be  performed."  In  Illinois 
Central  Ry.  Co.  v.  Hilliard,  99  Ky.  684,  37  S.  W.  75,  Hilliard, 
who  was  a  conductor,  was  injured  bv  the  giving  way  of  a  ladder 
on  one  of  the  cars  in  his  train.  The  company  requested  the 
court  to  say  to  the  jury  that  the  car  inspector,  whose  duty  it 
was  to  keep  the  ladders  in  repair,  and  the  conductor,  were  fellow 
servants  engaged  in  the  same  line  of  service,  and  that  Hilliard 
could  not  recover  unless  the  jury  believed  the  inspector  guilty 
of  gross  negligence.  This  court,  in  commenting  on  this  request, 
said  that  the  instruction  was  properly  refused,  the  conductor  and 
inspector  "acted  in  different  spheres,  and  neither  could  or  was 
required  to  know  whether  the  other  was  properly  doing  his  duty," 
and  held  that  the  company  was  liable  for  the  ordinary  negligence 
of  the  inspector. 

In  L.  &  N.  R.  R.  Co.  r,  Lowe,  118  Ky.  260,  80  S.  W.  768,  65 
L.  R.  A.  122,  C,  X.  O.  &  T.  P.  Rv.  Co.  v.  Hiirs  AdmV,  89  S. 
W.  S23.  28  Ky.  Law  Rep.  530,  and  L.  &  N.  R.  R.  Co.  v.  Hiltner, 
56  S.  W.  654,  21  Ky.  Law  Rep.  1826,  the  rule  announced  in  the 
Collins,  Cavens,  and  Ackley  Cases  was  followed.  In  the  cases 
of  L.  &  N.  R.  R.  Co.  V.  Robinson,  4  Bush,  507,  L.  &  N.  R.  R.  Co. 
V.  Rains,  23  S.  W.  505,  15  Ky.  Law  Rep.  423,  and  Robinson  v. 
L.  &  X.  R.  R.  Co.,  24  S.  W.  625,  15  Ky.  Law  Rep.  626,  it  was 
apparently  held  that  an  employee  on  one  train  could  not  recover 
from  the  company  for  the  negligence  of  the  employees  on  an- 
other train  unless  their  negligence  was  gross;  but  these  cases 
may  now  be  regarded  as  having  been  overruled  by  the  later  ones 
above  referred  to,  and  it  must  be  considered  as  no  longer  an  open 
question  in  this  state  that  there  may  be  a  recovery  in  a  case  like 
the  one  before  us,  although  the  negligence  of  the  person  causing 
it  was  ordinary..  Hence  the  court  correctly  instructed  the  jury 
that,  if  they  believed  from  the  evidence  that  the  injury  to  plain- 
tiff's foot  was  the  direct  result  of  negligence  on  the  part  of  the 
agents  or  servants  of  the  defendant  in  charge  of  the  work  train, 
thev  should  find  for  the  plaintiff. 

Xor  did  the  court  err  in  striking  from  the  answer  the  defense 
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that  the  brakeman  on  the  work  train  was  a  fellow  servant  of 
appellee,  and  therefore  the  company  was  not  responsible  to  ap- 
pellee for  his  neglect. 

Appellee  was  permitted  to  testify  that,  while  he  was  pinioned 
in  the  debris  of  the  wreck,  he  knew  it  was  on  fire  and  was  fear- 
ful that  he  would  be  burned  to  death  before  he  could  be  ex- 
tricated ;  and  other  witnesses  were  allowed  to  say  that  they  saw 
the  fire  burning  close  to  him.  In  our  opinion  it  was  competent 
to  permit  appellee  to  testify  as  to  the  mental  anguish  and  pain 
that  he  suffered  while  he  was  fastened  in  the  wreck.  If  he  had 
not  sustained  any  physical  injury,  he  could  not  recover  at  all  for 
the  mental  suffering  he  endured,  as  was  said  in  Morse  v.  C.  & 
O.  Ry.  Co.,  117  Ky.  11,  77  S.  W.  361 :  "Damages  cannot  be  re- 
covered for  mental  suffering  alone  in  an  action  for  personal 
injuries  based  on  negligence,  unaccompanied  by  some  direct  con- 
temporaneous injury  to  the  person."  But  where  there  is  a  phy- 
sical injury  there  may  be  a  recovery  for  it,  as  well  as  the  mental 
pain  and  suffering  occasioned  by  and  accompanying  it.  Mental 
as  well  as  physical  suffering  directly  caused  by  an  injury  is  a 
part  of  the  compensation  to  which  the  injured  person  is  entitled ; 
and  in  the  cases,  without  exception,  that  have  come  under  our 
notice,  the  jury  have  always  been  instructed  that  they  might 
compensate  for  mental  as  well  as  physical  pain.  Alexander  v. 
Humber,  86  Ky.  565,  6  S.  W.  453.  As  it  was  competent  for 
appellee  to  describe  fully  and  accurately  his  pain  and  suffering 
after  he  was  extricated  from  the  wreck  and  during  the  time  the 
cure  was  being  effected,  and  in  fact  up  to  the  time  of  the  trial, 
we  are  unable  to  understand  upon  what  theory  it  can  be  main- 
tained that  it  was  not  competent  for  him  to  relate  the  torture  he 
endured  when  under  the  wreck  and  in  momentary  danger  of  being 
burned  to  death.  In  our  opinion  it  is  not  at  all  material  or  im- 
portant whether  the  mental  suffering  is  contemporaneous  with 
the  reception  of  the  injury  or  subsequent  to  it,  if  it  is  the  direct 
result  of  it.  In  the  able  and  exhaustive  opinion  in  Denver  & 
Rio  Grande  R.  Co.  z\  Roller,  100  Fed.  738,  41  C.  C.  A.  22,  49 
L.  R.  A.  77,  this  question  was  fully  covered,  and  the  conclusion 
reached  that  evidence  of  this  character  is  competent. 

It  was  also  admissible  for  appellee,  as  well  as  those  who  saw 
him  under  the  wreck,  to  describe  the  surroundings  and  conditions 
that  existed,  so  that  the  jury  might  know  all  the  facts  and  cir- 
cumstances of  appellee's  situation  when  injured.  The  accuracy 
of  the  photographs  was  testified  to  by  the  person  who  took  them, 
and  they  furnished  to  the  jury  a  more  complete  and  realistic 
picture  of  the  wreck  of  the  colliding  engines  than  could  be  ob- 
tained from  any  other  source.  The  wreck  could  not  be  seen 
by  the  jury,  nor  could  it  be  accurately  described  by  the  witnesses; 
but  from  an  inspection  of  the  photographs  the  jury  could  obtain 
a  more  correct  impression  and  a  better  understanding  of  the 
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situation  than  in  any  other  way.  Denver  &  Rio  Grande  R.  Co. 
V.  Roller,  supra;  11  Am.  &  Eng.  Ency.  of  Law,  p.  539;  17 
Cyc.  414. 

Although  there  was  no  error  in  the  admission  of  evidence  or 
the  instructions  given  by  the  court,  we  feel  constrained  to  reverse 
the  judgment  upon  the  ground  that  the  verdict  is  excessive.  If 
there  was  sufficient  evidence  to  show  appellee's  injuries  were 
permanent,  we  would  not  interfere  with  the  finding  of  the  jury 
upon  this  point;  but  there  is  not.  That  he  sustained  severe  in- 
jury, not  only  to  his  foot  but  other  parts  of  his  body,  there  is 
no  doubt;  but,  whether  they  are  permanent  or  not  is  another 
question.  Appellee,  in  answer  to  the  question,  "Is  your  foot 
permanently  injured  or  not?"  answered,  "I  believe  it  is."  Dr. 
Sorry,  the  only  physician  who  testified  for  appellee,  said  that  he 
had  made  only  one  examination  of  appellee's  foot,  and  that  a 
few  days  before  the  trial.  The  material  parts  of  his  evidence 
are  as  follows :  "Q.  Tell  the  character  of  his  injuries  from  your 
examination,  and  whether  or  not  you  think  it  is  permanent.  A. 
Yes,  sir;  I  think  it  is.  Q.  Did  you  make  an  examination  with 
the  X-rays  to  ascertain  whether  or  not  the  bones  were  sound  ? 
A.  No,  sir.  Q.  You  predicate  your  opinion  about  the  permanency 
of  the  injury  upon  the  fact  that  it  should  turn  out  that  the  bone 
is  diseased?  A.  I  take  it  the  bones  were  diseased  from  the  fact 
of  the  time  it  has  been  healing.  If  there  was  no  disease  of  the 
bone,  it  seems  like  it  would  heal.  Q.  You  predicate  your  answer 
solely  upon  that?  A.  From  the  length  of  time  and  the  appear- 
ance of  the  wound.  Q.  You  don't  know  whether  or  not  the  bone 
is  injured?  A.  No,  sir;  the  symptoms  indicate  that  by  having  a 
running  sore  for  several  months.  Q.  If  there  has  been  no  injury 
to  the  bone,  and  no  diseased  condition  of  the  bone,  do  you  think 
it  will  not  heal  ?  A.  If  there  is  no  disease  of  the  bone,  that  flesh 
wound  will  heal;  yes,  sir." 

For  appellant  the  two  physicians  who  treated  appellee  were  in- 
troduced, and  testified  that  they  made  an  examination  of  ap- 
pellee's foot  with  the  X-rays,  and  in  answer  to  questions  said: 
"Q.  I  will  ask  you  whether  any  of  the  bones  of  his  foot  or  ankle 
or  leg  are  broken  or  affected.  A.  No,  sir ;  they  are  not.  Q.  Tell 
the  jury  how  you  know  it?  A.  Well,  simply  by  examination; 
from  the  examination  £tt  the  time  of  the  accident,  and  while  the 
wound  was  fresh.  Q.  Have  you  ever  examined  it  with  the 
X-rays?  A.  Yes,  sir;  examined  it  with  the  X-rays,  and  I  also 
asked  Dr.  Nisbet  to  examine  it  with  them.  Q.  Did  both  of  you 
examine  it  with  the  X-rays  ?  A.  Yes,  sir.  Q.  Is  there  any  injury 
at  all  to  the  bone?  A.  No,  sir;  there  is  not.  Q.  What  was  the 
nature  of  the  wound,  that' causes  it  to  be  so  long  healing?  A.  It 
was  a  flesh  wound,  and  considerable  bruise;  the  muscles  torn, 
and  the  skin  considerable  bruised,  and  a  tear  and  laceration  also.'* 
These  doctors  also  testified  in  substance  and  effect  that  his  in- 
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juries  were  temporary.  It  will  be  observed  that  the  physician 
who  testified  for  appellee  made  only  one  examination,  and  that 
without  using  the  X-rays,  and  his  conclusion  that  the  foot  was 
permanently  injured  was  based  on  the  fact  that  in  his  opinion 
the  bones  of  the  foot  were  diseased ;  while  the  physicians  who 
treated  him  for  the  injury,  and  who  examined  his  foot  frequently 
and  with  the  X-rays,  say  that  the  bones  are  not  injured,  and  that 
in  time  the  foot  will  be  restored  to  its  normal  condition. 

We  are  not  aware  of  any  case  in  which  the  court  has  sustained 
a  verdict  as  large  as  this  one  unless  the  injuries  were  permanent. 
The  fact  that  the  negligence  was  gross,  and  that  punitive  dam- 
ages were  allowed,  and  that  appellee  was  entitled  to  more  than 
mere  compensation  for  his  mental  and  physical  suffering,  does 
not  imply  that  a  jury  are  at  liberty,  unrestrained,  to  award  by 
way  of  punitive  damages  any  amount,  however  large  it  may  be. 
This  court  has  the  same  power  and  discretion  to  set  aside  a  ver- 
dict, when  excessive,  in  cases  involving  punitive  damages  as  it 
has  where  only  compensation  is  recovered.  In  every  case,  if  the 
verdict  appears  to  have  been  given  under  the  influence  of  pas- 
sion or  prejudice,,  a  new  trial  will  be  granted.  L.  &  N.  R.  R.  Co. 
7'.  Long,  94  Kv.  410,  22  S.  W.  747;  Standard  Oil  Co.  v.  Tierney, 
92  Ky.  367,  17  S.  W.  1025,  14  L.  R.  A.  677,  36  Am.  St.  Rep. 
595.  As  was  said  by  this  court  in  Louisville  Railwav  Co.  v. 
Minogue,  90  Ky.  369,  14  S.  W.  357,  29  Am.  St.  Rep.  378:  "It 
is  impossible  to  measure  with  anything  like  absolute  certainty  the 
amount  of  punitive  damages  proper  in  a  case,  or  the  extent  of 
some  of  the  elements  of  those  which  are  compensatory.  The 
opinion  of  a  jury  has  been,  and  properly,  no  doubt,  regarded  as 
the  best  means  of  even  a  fair  approximation,  and  every  verdict 
should  be  treated  prima  facie  as  the  result  of  honest  judgment 
upon  their  part.  They  are  the  constitutional  triors  of  the  facts 
of  the  case,  and  courts  should  exercise  great  caution  in  interfering 
with  their  verdicts.  Litigants  must  not  be  left,  however,  to  their 
arbiirary  will,  and  be  without  remedy  in  cases  where  verdicts 
can  be  accounted  for  only  upon  the  theory  that  they  are  the  result 
of  an  improper  sympathy  or  unreasonable  prejudice." 

It  will  readilv  be  conceded  that  it  is  peculiarly  within  the 
province  of  the  jury  to  fix  the  amount  of  damage  that  a  person 
is  entitled  to  for  mental  and  physical  suffering,  and  will  also 
be  agreed  that  there  is  no  rule  by  which  the  amount  that  should 
be  awarded  can  be  measured.  For  these  reasons  this  court  has 
always  been  reluctant  to  interfere  with  the  finding  of  a  jury  upon 
the  question  of  damages,  and  especially  is  this  true  when  the 
injurv  is  permanent,  or  of  such  a  char^acter  as  to  disable  the  in- 
jured person  from  pursuing  his  usual  occupation  or  employment, 
or  one  that  will  cause  him  to  suffer  serious  pain  probably  through 
life.  Rut,  if  appellee's  foot  should  be  fully  restored,  and  there 
is  a  complete  recovery,  and  he  is  placed  in  the  same  physical  con- 
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dition  as  he  was  before  the  injury,  it  appears  to  us  at  first  blush 
that  the  verdict  is  too  large.  '  The  future  effect  of  the  injury 
should  be  shown  with  reasonable  certainty  to  authorize  damages 
upon  the  score  of  permanent  injury. 

For  the  error  in  the  amount  of  damages,  the  judgment  must  be 
reversed,  with  directions  for  a  new  trial. 


Pittman  v.  Chicago  &  E.  I.  R.  Co. 

(Supreme  Court  of  Illinois,  Dec.  17,  1907.     Rehearing  Denied  Feb.  6, 

1908.) 

[83   N.    E.   Rep.   431.] 

Trial — ^Unsustained  Count — Right  to  Dismiss. — A  motion  to  dismiss 
a  count  because  it  is  unsustained  by  evidence  is  properly  denied; 
the  proper  practice  being  to  raise  the  question  by  presenting  an  in- 
struction. 

Master  and  Servant — Railroads — Death  of  Conductor — Proximate 
Cause."" — ^Where  a  conductor  riding  on  a  coal  car  was  killed  through 
the  car  being  derailed  by  a  defective  track,  that  the  engineer  handled 
the  cars  negligently  does  not  relieve  the  company  from  liability  for 
its  negligrence  respecting  the  track. 

Appeal — Harmless  Error — Instructions. — In  an  action  against  a 
railway  company  for  death  caused  by  a  defective  track,  an  instruction 
directing  a  verdict  for  the  plaintiff,  and  stating  as  one  element  of  the 
hypothesis  of  fact  that  the  track  was  defective  long  enough  to  enable 
the  company  to  have  learned  of  the  defect  in  ordinary  diligence,  if 
erroneous  for  failing  to  allow  further  time  for  repairs,  was  harmless 
error,  where  the  company  had  actual  knowledge  of  the  defect  and 
ample  time  in  which  to  remedy  it. 

Master  and  Servant — Railroads — ^Action  for  Death — Instructions. 
— In  an  action  against  a  railway  company  for  death  caused  by  a  de- 
fective track,  an  instruction  directing  a  verdict  for  plaintiff,  and 
stating  as  one  element  of  the  hypothesis  of  fact  that  the  track  was 
defective  long  enough  to  have  enabled  the  company,  or  its  agents, 
whose  duty  it  was  to  keep  the  track  in  repair,  to  have  learned  of  the 
defect  by  using  ordinary  diligence,  was  not  objectionable,  because  the 
record  did  not  show  what  agent  was  required  to  keep  the  track  in 
repair. 


♦See  third  foot-note  appended  to  Stone  v.  Union  Pac.  R.  Co. 
(Utah),  23  R.  R.  R.  119,  46  Am.  &  Eng.  R.  Cas.,  X.  S.,  119. 

For  the  other  authorities  in  this  series  on  the  subject  of  concurrent 
negligence,  see  foot-notes  appended  to  Smith  v.  Fordyce  (Mo.),  16 
R.  R.  R.  378,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  378. 
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Same — Conductor — Right  to  Rely  on  Engineer.! — A  railway  con- 
ductor was  not  guilty  of  contributory  negligence  in  going  upon  a  coal 
car,  which  was  being  switched  onto  a  side  track,  and  in  relying  upon 
the  engineer  to  obey  his  stop  signals,  so  as  to  prevent  recovery  for 
his  death,  caused  partially  by  the  engineer's  failure  to  obey  such 
signals. 

Same — Actions — Instructions. — In  an  action  against  a  railway  com- 
pany for  death  caused  by  the  derailment  of  car  on  a  defective  track, 
an  instruction  directing  a  verdict  for  plaintiff  was  not  prejudicially 
erroneous  for  failing  to  hypothesize  the  facts  that  he  could  not  have 
known  of  the  defect  by  exercising  due  diligence,  and  that  he  did  not 
have  equal  means  with  the  company  of  knowing  thereof,  where  the 
evidence  showed  he  did  not  have  equal  means  to,  and  did  not  actu- 
ally, know  of  the  defect,  his  duty  as  conductor  not  including  the  in- 
spection of  tracks. 

Appeal — Review — Estoppel  to  Allege  Error. — The  rule  that  one 
party  cannot  complain  of  the  giving  for  the  other  of  an  instruction 
like  one  given  for  him  does  not  prevent  a  defendant  from  complain- 
ing that  an  instruction  directing  a  verdict  for  plaintiff,  if  the  jury 
found  certain  facts,  omitted  facts  essential  to  recovery. 

Appeal  from  Appellate  Court,  Second  District,  on  Appeal  from 
Circuit  Court,  Kankakee  County ;  Frank  L.  Hooper,  Judge. 

Action  by  Blanche  M.  Pittman  against  the  Chicago  &  Eastern 
Illinois  Railroad  Company  for  negligent  death.  From  a  judg- 
ment of  the  Appellate  Court  for  the  Second  District  affirming 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

IV.  R.  Hunter  and  H.  T.  Dick,  for  appellant. 
W,  K.  &  H.  H.  Wheeler,  for  appellee. 

Cartwright,  J.  On  March  18,  1905,  Harry  M.  Pittman  was 
the  conductor  of  a  local  freight  train  of  the  appellant,  Chicago 
&  Eastern  Illinois  Railroad  Company,  making  trips  each  week 
day  from  Momence  north  to  Dal  ton  and  back.  He  had  a  crew 
of  an  engineer,  fireman,  and  three  brakemen.  On  the  morning 
of  that  day  he  went  north  as  usual  from  Momence,  and  at  Grant 
Park  was  required  to  set  two  cars  on  the  side  track— one,  a  car 
of  coal,  to  be  set  by  the  side  of  the  boiler  room  of  the  Curtis 
brickyard  plant,  and  the  other,  a  car  of  wood,  to  be  left  at  a 
woodpile  south  of  the  boiler  room.  The  main  track  ran  nearly 
north  and  south,  and  the  side  track  left  the  main  track  some 

tFor  the  authorities  in  this  series  on  the  question  whether  a  per- 
son injured  through  the  conduct  of  another  had  the  riRht  to  assume 
that  he  had  or  would  perform  the  duties  owing  to  the  person  in- 
jured; or  whether  it  was  the  duty  of  the  injured  person  to  anticipate 
negligence  on  the  part  of  the  other,  see  foot-notes  appended  to 
O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R.  R.  R.  323,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  323. 
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distance  south  of  the  boiler  room  and  curved  to  the  east  and  then 
north  and  ran  by  the  west  side  of  the  boiler  room,  in  which  there 
were  windows  through  which  the  coal  was  to  be  shoveled.  The 
track  at  the  boiler  room  was  elevated  three  or  four  feet  above 
the  natural  surface  of  the  grouncl,  and  it  ended  just  north  of 
the  boiler  room,  at  a  bumping  post.  The  two  rails  at  the  north 
end  had  been  turned  up  and  bent  so  as  to  come  together,  and  were 
fastened  to  the  post.  About  four  weeks  before  that  time  the 
bumping  post  had  been  knocked  out  of  place  toward  the  north- 
east, which  had  pulled  the  west  rail  from  its  connection  with  the 
rail  south  of  it.  The  rails  had  been  fastened  together  at  the 
ends  with  fish  plates  on  each  side  and  bolts  running  through  the 
rails.  Pulling  the  rails  apart  left  a  vacant  space  of  three  or  four 
feet  on  the  west  side,  and  sticks  of  cord  wood  were  thrown  across 
the  track  in  that  space.  Just  west  of  this  vacant  space  in  the 
rail  there  was  a  water  tank  standing  on  posts  near  the  track. 
The  engine  was  headed  north,  and  pushed  five  cars,  with  the 
car  to  be  left  at  the  boiler  room  in  front,  up  quite  a  steep  grade 
towards  the  boiler  room.  The  engine  was  small,  and  at  first 
was  not  able  to  push  the  cars  up  the  grade.  The  engineer  backed 
down  for  a  fresh  start,  and  after  getting  the  sand  box  to  working, 
made  a  second  attempt,  usiiig  all  the  force  he  could.  Pittman 
was  standing  on  the  first  coal  car  at  the  north  end,  and  when 
about  200  feet  from  the  bumping  post  he  gave  the  engineer  a 
signal  to  stop.  There  was  not  room  on  the  side  of  the  car  next 
to  the  boiler  room  for  a  person  to  pass  through,  and  he  went  for- 
ward on  the  coal  car  and  got  dow^n  on  the  west  side,  standing 
with  one  foot  on  the  oil  box  and  holding  on  to  the  side  of  the 
car.  He  gave  repeated  signals  to  the  engineer  to  stop,  and  a 
brakeman  was  also  energetically  giving  such  signals,  but  the  cars 
did  not  begin  to  slow  down  until  within  perhaps  150  feet  of  the 
bumping  post,  and  they  were  still  moving  when  they  passed  the 
boiler  room.  When  the  wheel  on  the  west  side  struck  the  open 
space,  the  car  left  the  track  and  turned  toward  the  water  tank 
on  the  west.  The  trucks  were  stopped,  and  the  bumping  post 
was  knocked  down,  but  the  body  of  the  car  went  3  or  4  feet  be- 
yond the  post.  Pittman  was  caught  between  the  side  of  the  car 
and  a  post  of  the  water  tank  and  was  killed.  He  left  the  ap- 
pellee, his  widow,  and  a  child  was  born  about  40  days  after  his 
death.  Appellee  was  appointed  administratrix,  and  brought  this 
suit  in  the  circuit  court  of  Kankakee  county  to  recover  damages 
resulting  from  his  death.  Upon  a  trial  there  was  a  general  ver- 
dict finding  the  defendant  guilty  and  assessing  the  plaintiff's 
damages  at  $5,000,  and  a  special  finding  that  the  deceased  did 
not  know  of  the  condition  of  the  track  and  bumping  post  before 
he  started  to  place  the  cars  at  the  boiler  room.  On  appeal  to 
the  Appellate  Court  for  the  Second  District  the  judgment  was 
affirmed,  and  this  further  appeal  was  prosecuted. 
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At  the  close  of  the  evidence  for  the  plaintiff,  and  again  at 
the  close  of  all  the  evidence,  the  defendant  moved  the  court  to 
dismiss  certain  counts  of  plaintiff's  declaration,  and  the  motion 
was  denied.  There  were  seven  counts  in  the  declaration,  which 
charged  the  defendant  with  liability  on  various  grounds,  and 
it  is  now  contended  that  the  court  erred  in  refusing  to  dismiss 
all  of  the  counts  except  those  that  charged  that  the  track  was 
defective  and  the  rails  pulled  apart,  for  the  reason  that  there 
was  no  evidence  to  sustain  any  of  the  counts  except  those  making 
such  charges.  The  only  counts  which  the  evidence  tended  to  sus- 
tain were  those  which  alleged  that  the  rails  were  pulled  apart 
and  the  track  was  thereby  rendered  unsafe,  and  when  the  motion 
was  made  the  attorney  for  plaintiff  stated  that  the  only  claim 
of  liability  was  on  account  of  the  track  being  defective  and  out 
of  repair  for  so  long  a  time  that  the  defendant,  by  the  exercise 
of  ordinary  diligence,  could  have  discovered  the  defect.  The 
court,  in  overruling  the  motion  to  dismiss  part  of  the  counts,  said 
that  if,  in  the  judgment  of  the  attorneys  for  the  defendant,  the 
evidence  was  insufficient  to  support  any  particular  count  or  counts 
of  the  declaration,  they  might  present  instructions  raising  that 
question  as  to  such  counts,  and  the  attorneys  did  not  present 
any  such  instruction.  Counsel  say  that  the  provision  of  the  prac- 
tice act  that  the  defendant  may  apply  to  the  court  to  instruct 
the  jury  to  disregard  a  faulty  count  or  counts  applies  only  to  counts 
that  do  not  state  a  good  cause  of  action,  but  that  the  court  ought 
to  dismiss  counts  which  are  not  sustained  by  evidence.  The  first 
part  of  the  proposition  is  correct;  but  there  is  no  practice  by 
which  the  court  is  either  authorized  to  dismiss  counts  of  a  decla- 
ration or  to  instruct  the  jury  orally  respecting  them.  A  plaintiff 
may  dismiss  a  suit,  or  withdraw  a  count  or  counts ;  but  the  court 
is  not  authorized  to  dismiss  particular  counts,  and  can 
only  dismiss  the  suit  for  want  of  jurisdiction,  want 
of  prosecution,  disobedience  to  some  order  of  the  court 
or  for  some  other  recognized  cause.  If  there  is  no  evi- 
dence fairly  tending  to  prove  the  cause  of  action  alleged  in 
a  particular  count  or  counts,  so  that  a  judgment  based  thereon 
could  not  be  sustained  for  want  of  evidence  to  support  it.  the 
proper  practice  is  to  present  a  written  instruction  to  the  court, 
which  it  would  be  the  duty  of  the  court  to  give.  The  court  did 
not  err  in  denying  the  motion. 

Counsel  next  argue  that  the  condition  of  the  track  was  not  the 
proximate  cause  of  the  accident,  which  is  a  question  of  fatt  finally- 
settled  by  the  judgment  of  the  Appellate  Court.  If  the  engineer, 
as  a  matter  of  fact,  was  guilty  of  negligence  in  the  rate  of  si>eed 
and  the  manner  in  which  he  handled  the  cars,  it  would  not  relieve 
the  defendant  from  liability  for  its  negligence  in  respect  to  the 
track.  Negligence  of  the  engineer  concurring  with  that  of  the 
defendant  would  not  bar  a  recovery.     Pullman  Palace  Car  Co^ 
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V.  Laack,  143  111.  242,  32  N.  E.  285,  18  L.  R.  A.  215;  Chicago 
&  Northwestern  Railway  Co.  v,  Gillison,  173  111.  264,  50  N.  E. 
657,  64  Am.  St.  Rep.  117. 

But  one  instruction  was  given  at  the  request  of  the  plaintiff, 
and  it  directed  a  verdict  finding  the  defendant  guilty  if  the  jury 
should  find  the  facts  therein  stated  to  have  been  proved  by  a 
preponderance  of  the  evidence.  The  instruction  was  quite 
lengthy,  and  it  is  criticised  by  counsel  in  many  particulars.  One 
objection  made  is,  that  it  stated  as  one  element  of  the  hypothesis 
of  fact  that  the  track  was  defective  or  unsafe  for  so  long  a  space 
of  time  as  would  have  enabled  the  defendant,  qr  its  agents  whose 
duty  it  was  to  keep  said  track  in  repair,  to  have  learned  of  such 
defect  by  the  use  of  ordinary  diligence,  and  did  not  allow  further 
time  to  make  repairs.  It  is  argued  that  the  correct  rule  was  not 
stated,  for  the  reason  that  after  the  defendant  had  notice  the  law 
permitted  such  further  sufficient  time  to  elapse  as  would  enable 
the  defendant  to  notify  the  proper  employee  and  make  the  re- 
pairs before  liability  would  attach.  Counsel  are  right  as  to  the 
rule;  but  in  this  case  the  liability  did  not  rest  on  constructive 
notice  from  the  lapse  of  time,  but  rested  upon  actual  notice,  and 
it  is  immaterial  whether  the  instruction  was  technically  right  or 
not.  The  uncontradiqted  evidence  was  that  the  track  was  out 
of  repair  and  in  the  condition  stated  for  some  weeks;  that  the 
station  agent  had  actual  notice  of  its  condition ;  that  new  rails  had 
been  procured  to  make  repairs  and  had  been  lying  at  the  station, 
on  the  platform,  for  about  a  week.  There  was  actual  knowledge 
and  ample  time  to  remedy  the  defect,  and  if  the  instruction  did 
not  exactly  fit  the  case,  it  did  no  harm.  A  further  objection 
made  to  that  part  of  the  instruction  is  that  nowhere  in  the  record 
does  it  appear  what  agent  was  required  to  keep  the  track  in 
repair ;  but,  so  far  as  we  can  see,  that  is  a  matter  of  indifference. 

The  instruction  required  the  jury  to  find  that  the  deceased  was 
in  the  exercise  of  due  care,  but  it  is  objected  to  as  limiting  such 
care  to  the  time  while  he  was  on  the  coal  car.  It  is  said  that  if 
the  engineer  had  obeyed  the  signals  and  stopped  the  engine  no 
injury  would  have  resulted,  and  that  the  deceased  was  negligent 
in  going  on  the  car  and  placing  himself  in  a  position  where  his 
safety  depended  on  the  engineer.  He  surely  had  the  right  to 
suppose  that  the  engineer  would  obey  his  signals,  and  if  he  could 
never  put  himself  in  a  position  where  his  safety  depended  on  the 
care  and  discretion  of  the  engineer,  he  would  have  had  to  keep 
off  the  train  entirely,  which  neither  the  law  nor  any  rule  of  the 
defendant  contemplated.  There  would  be  no  time  in  the  opera- 
tion of  the  train  when  the  conductor  would  not  be  dependent 
on  the  engineer  and  on  his  obedience  to  orders. 

The  principal  objection  to  the  instruction  is  that  it  omits  the 
material  facts  that  the  deceased  could  not  have  known  of  the 
condition  of  the  track  by  the  exercise  of  due  diligence,  and  that 
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lie  (lid  not  have  equal  means  with  the  defendant  of  knowing  that 
the  track  was  defective.  The  instruction  required  the  jury  to 
find  that  the  deceased  had  no  knowledge  of  the  defective  and 
unsafe  condition  of  the  track,  and  the  jury  made  the  special 
finding,  before  stated,  that  he  did  not  have  such  knowledge.  Two 
witnesses  testified  for  the  defendant  that  three  or  four  days  before 
the  accident  the  deceased  asked  the  station  agent  when  he  was 
going  to  get  the  bumping  post  repaired,  but  there  was  much  evi- 
dence that  he  knew  nothing  about  it,  and  the  controverted  ques- 
tion of  fact  has  been  settled  by  the  judgment  of  the  Appellate 
Court.  His  duty  as  conductor  did  not  include  the  inspection  of 
tracks,  and  if  the  instruction  had  contained  the  condition  con- 
tended for — that  the  deceased  could  not  have  known  of  the  con- 
dition of  the  track  by  the  exercise  of  due  diligence — it  would 
have  been  misleading  without  an  explanation  as  to  what  would 
constitute  such  diligence  and  that  he  had  no  duty  of  inspection. 
Under  the  evidence  the  jury  could  not  have  found  that  he  had 
the  same  opportunity  to  know  of  the  defect  that  defendant  did. 
Even  if  he  knew  several  days  before  the  accident  that  the  bump- 
ing post  was  leaning  over,  it  does  not  follow  that  he  knew  of  the 
opening  in  the  rail;  nor  does  it  follow  that  he  did  not  suppose, 
or  had  a  right  to  suppose,  that  the  repairs  had  been  made.  The 
rails  for  that  purpose  had  been  at  the  station  for  a  week  or  so, 
and  he  might  well  have  presumed  that  they  had  been  put  in  place. 

Counsel  for  appellee  say  in  relation  to  this  objection  that  the 
defendant  procured  instructions  to  be  given  containing  the  same 
omission,  and  therefore  is  not  entitled  to  complain  of  this  one. 
One  party  cannot  complain  of  an  instruction  given  on  behalf  of 
the  opposite  party  which  is  like  one  given  at  his  own  request.  But 
that  rule  does  not  apply  to  the  instructions  in  this  case.  The 
instruction  in  question  directed  a  verdict,  and  would  be  fatally 
defective  if  it  omitted  any  controverted  fact  essential  to  a  re- 
covery. Pardridge  v.  Cutler,  168  111.  504,  48  N.  E.  125.  The 
instructions  given  at  the  request  of  the  defendant  told  the  jury 
that  the  plaintiff  could  not  recover  unless  she  had  proved  cer- 
tain material  facts,  but  they  did  not  undertake  to  include  all  the 
necessary  facts.  If  some  material  fact  necessary  to  a  recovery 
was  not  proved,  the  defendant  had  a  right  to  an* instruction  that 
there  could  be  no  recovery  in  the  absence  of  such  proof,  without 
mentionins:  other  facts,  and  such  instructions  do  not  cure  a  defect 
in  one  w^hich  purports  to  state  all  facts  which  authorize  the  juc'.e- 
ment.  In  view  of  the  evidence,  the  jury  could  not  have  fouid 
differently  as  to  the  omitted  fact,  and  therefore  the  verdict  \va<i 
not  influenced  by  it,  and  the  instruction  was  not  harmful. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S    441 


Missouri  Pac.  Ry.  Co.  v,  Brinkmeier. 

(Supreme   Court  of  Kansas,  April  3,  1906.     On  Rehearing,  Jan.   11, 

1908.) 

[93    Pac.    Rep.    621.] 

Railroads — Equipment — Safety  Appliance  Act.'*' — A  railway  com- 
pany doing  business  as  a  common  carrier,  engaged  in  interstate  com- 
merce, has  complied  with  the  requirements  of  the  act  of  Congress 
relating  to  safety  appliances,  enacted  March  2,  1893  (Act  March  2, 
1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174],  and  its 
amendments  of  1903,  being  chapter  976,  Act  March  2,  1903,  32  Stat. 
943  [U.  S.  Comp.  St.  Supp.  1907,  p.  885]),  when  it  equips  its  cars 
with  automatic  couplers  as  prescribed  by  said  act,  and  it  will  not 
be  thereafter  subject  to  the  conditions  imposed  by  section  8  of 
such  enactment  (27  Stat.  532  [U.  S.  Comp.  St.  1901,  p.  3176])  on  ac- 
count of  subsequent  defects  occurring  to  the  couplers,  which  ordinary 
care  and  diligence  could  not  have  avoided. 

Same — Petition — Evidence — Interstate  Commerce. — A  petition  con- 
tained an  averment  which  reads:  "The  Missouri  Pacific  Railway 
Company  is  and  was  at  all  the  times  hereinafter  mentioned  a  cor- 
poration, *  *  *  doing  business  as  a  railway  company  as  a  com- 
mon carrier  in,  into,  and  through  the  counties  of  Sedgwick  and  Reno, 
in  the  state  of  Kansas,  and  into  the  states  of  Colorado,  Nebraska, 
Missouri,  Arkansas,  Texas,  Oklahoma,  and  Indian  Territory."  Held, 
that  it  was  not  error  to  admit  evidence  thereunder  showing  that  such 
railway  company  was  engaged  in  interstate  commerce. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County;  Thos.  C.  Wil- 
son, Judge. 

Action  by  Henry  Brinkmeier  against  the  Missouri  Pacific  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

See  77  Pac.  586. 

/.  H.  Richards,  C.  E.  Bcnion,  and  Smyth  &  Helm,  for  plaintiff 
in  error. 

C.  V.  Ferguson  (Kos.  Harris,  F.  Harris,  E.  A.  Moseley,  and 
L.  M.  Walter,  of  counsel),  for  defendant  in  error. 

Graves,  J.  Henry  Brinkmeier,  the  defendant  in  error,  com- 
menced this  action  in  the  district  court  of  Sedgwick  county  against 

♦For  the  aitthorities  in  this  series  on  the  subject  of  the  applica- 
tion of,  and  compliance  with  automatic  coupler  acts,  see  foot-notes 
appended  to  Southern  Rv.  Co.  v.  Simmons  (Va.),  21  R.  R.  R.  572,  44 
Am.  &  Eng.  R.  Cas.,  X.  S.,  572. 
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the  plaintiff  in  error  to  recover  damages  for  personal  injuries 
received  while  in  its  employment  as  brakeman.  He  recovered 
a  judgment  for  $6,500,  and  the  railway  company  brings  the  case 
here  for  review.  The  controlling  facts  are  not  seriously  dis- 
puted. The  controversy  arises  principally  upon  the  construction 
of  sections  2  and  8  of  the  act  of  Congress,  enacted  March  2, 
1893  (Act  March  2,  1893,  c.  196,  27  Stat.  531,  532  [U.  S.  Comp. 
St.  1901,  pp.  3174,  3176]),  and  entitled  "An  act  to  promote  the 
safety  of  employees  and  travelers  upon  railways  by  compelling 
common  carriers  engaged  in  interstate  commerce  to  equip  theip 
cars  with  automatic  couplers  and  continuous  brakes  and  their 
locomotives  with  driving  wheel  brakes  and  for  other  purposes." 
These  sections  read : 

"That  on  and  after  the  first  day  of  January,  1898,  it  shall  be 
unlawful  for  any  such  common  carrier  to  haul  or  permit  to  be 
hauled  or  used  on  its  line  any  car  used  in  moving  interstate  traffic 
not  equipped  with  couplers  coupling  automatically  by  impact 
and  which  can  be  uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  cars. 

"That  any  employee  of  any  such  common  carrier  who  may  be 
injured  by  any  locomotive,  car,  or  train  in  use  contrary  to  the 
provision  of  this  act  shall  not  be  deemed  thereby  to  have  assumed 
the  risk  thereby  occasioned,  although  continuing  in  the  employ- 
ment of  such  carrier  after  the  unlawful  use  of  such 
locomotive,  car  or  train  had  been  brought  to  his  knowledge." 

This  law  was  amended  March  2,  1903  (Act  March  2,  1903, 
c.  976,  32  Stat.  943  [U.  S.  Comp.  St.  Supp.  1907,  p.  885]),  the 
amendment  after  title  and  preliminary  clause  reads:  "*  *  * 
The  provisions  and  requirements  hereof,  and  of  said  acts  relating" 
to  train  brakes,  automatic  couplers,  grab  irons,  and  the  heighth 
of  drawbars  shall  be  held  to  apply  to  all  trains,  locomotiyes, 
tenders,  cars,  and  similar  vehicles  used  on  any  railroad  engaged 
in  interstate  commerce,   *   *   *   in  connection  therewith.   *   *    *'' 

It  is  urged  that  the  petition  does  not  state  a  cause  of  action 
under  this  law ;  that  in  it  there  is  no  averment  that  the  car  which 
inflicted  the  injury  was  being  used  in  moving  interstate  traffic, 
nor  any  statement  equivalent  thereto;  that  there  are  no  facts 
stated  therein  which  suggest  a  violation  of  this  federal  statute, 
but,  on  the  contrary,  they  clearly  indicate  that  the  pleader  in- 
tended to  state  an  ordinary  case  of  negligence.  The  petition 
contains  an  allegation  which  reads :  "The  Missouri  Pacific  Rail- 
way Company  is  and  was  at  all  the  times  hereinafter  mentioned 
a  corporation  legally  existing  and  doing  business  under  and  pur- 
suant to  the  law  of  the  state  of  Missouri,  and  doing  business  as 
a  railway  company  as  a  common  carrier  in,  into,  and  through  the 
counties  of  Sedgwick  and  Reno,  in  the  state  of  Kansas,  and  into 
the  states  of  Colorado,  Nebaska.  Missouri,  Arkansas,  Texas, 
Oklahoma,  and  Indiana  Territory."    Under  this  averment  proof 
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that  the  defendant  was  engaged  in  interstate  commerce  might 
be  properly  introduced.  It  is  unnecessary  to  specifically  mention 
this  act  of  Congress  in  a  cause  of  action  predicated  thereon.  It 
is  sufficient  if  the  pleading  contains  facts  which  would  suggest  to 
a  person  familiar  with  such  act  that  its  provisions  had  been  vio- 
lated. Voelker  v,  C,  M.  &  St.  P.  Ry.  Co.  (C.  C.)  116  Fed.  867. 
All  the  coupling  appliances  of  every  railway  company  engaged 
in  interstate  commerce  are  subject  to  the  provisions  of  this  stat- 
ute, and  when  it  is  shown  that  such  a  railroad  company  had  a 
defective  automatic  coupler  in  use  on  one  of  its  cars  the  addi- 
tional averments  necessary  to  state  a  cause  of  action  are  practically 
the  same  as  those  required  in  an'  action  of  ordinary  negligence. 
We  are  unable  therefore  to  hold  that  the  petition  was  fatally 
defective  as  against  this  objection,  which  appears  to  have  been 
first  specifically  presented  in  this  court.  It  is  expressly  admitted 
that  the  car  in  question  was  engaged  at  the  time  of  the  in- 
jury in  moving  interstate  traffic,  and  is  therefore  clearly  within 
the  provisions  of  this  statute. 

There  is  a  sharp  controversy  between  the  parties  as  to  what 
constitutes  a  compliance  with  section  2  of  the  federal  statute, 
hereinbefore  quoted.    It  is  insisted  by  the  defendant  in  error  that 
every  car  used  in  interstate  traffic  must  be  equipped  with  the 
prescribed  appliance,  and  at  all  times  thereafter  be  in  proper  re- 
pair.    If  because  of  any  defect  therein  an  employee  is  injured, 
the  railway  company  will  incur  the  burden  imposed  by  the  pro- 
visions of  section  8,  however  diligent  it  may  have  been  in  an 
effort  to  discover  and  repair  the  defect.     On  the  other 'hand,  it 
is  urged  that,  when  a  car  is  once  supplied  with  the  appliance  as 
required  by  law,  the  company  will  not  in  case  of  injury  be  sub- 
ject to  the  provisions  of  section  8,  unless  it  has  been  negligent 
with  reference  to  keeping  such  appliance  in  repair.     The  facts 
upon  which  this  controversy  depends,  briefly  stated,  are  these: 
The  plaintiff  was  injured  while  attempting,  as  a  brakeman,  to 
couple  one  car  to  another,  each  of  which  was  equipped  with  an 
automatic  coupler.    One  of  the  couplers  was  not  in  repair,  being 
out  of  its  proper  position,  and  turned  so  that  it  would  not  pro]:)- 
erly  meet  the  one  of  the  other  car.     The  brakeman  while  at- 
tempting to  adjust  the  defective  coupler  so  as  to  make  the  coup- 
ling got  his  foot  between  the  couplers  and  received  the  injuries 
of  which  he  complains.     About  a  year  prior  to  the  injury  the 
company    received  the  car  having    the    defective    appliance,    at 
which  time  the  coupler  was  in  perfect  condition.    When  it  became 
defective  does  not  appear.     So  far  as  the  evidence  shows,  the 
plaintiff  was  the  first  person  to  notice  it,  and  he  made  the  dis- 
covery immediately  before    attempting    to    make    the    coupling. 
Upon  these  facts  the  trial  court  gave  the  jury  instructions  which 
read:    "You  are  instructed  that  under  such  act  it  was  the  duty 
of  the  defendant  railway  company,  not  only  originally  to  equip 
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iis  cars  with  automatic  couplers,*  as  required  by  said  act,  but  also 
to  keep  them  in  proper  condit4on  so  that  they  could  at  all  tiinc> 
be  coupled  or  uncoupled  without  the  necessity  of  men  going  be- 
tween the  ends  of  the  cars  to  assist  in  coupling  or  uncoupling 
them.  And  the  railway  company  was  bound  to  know  at  its  peril 
that  the  coupler  attached  to  the  car  in  question  was  in  proper 
working  condition,  and  the  fact  that  the  defendant  company  may 
not  have  known  of  its  defects  or  defective  condition,  if  you  find 
that  it  was  defective,  does  not  in  any  manner  excuse  its  unlawful 
use.  You  are  further  instructed  that,  if  you  find  the  plaintiff 
has  established  his  injuries,  and  you  find  the  coupler  would  not 
couple  automatically  by  impact*  he  is  entitled  to  recover  for  his 
injury,  unless  you  further  find  that  the  plaintiff  was  negligent  in 
the  premises  which  directly  contributed  toward  hi";  injury.'' 

Under  our  construction  of  the  statute  these  instructions  are 
erroneous :  They  impose  a  materially  greater  burden  upon  com- 
mon carriers  than  the  law  contemplates.  The  duty  prescribed 
by  them  cannot  be  found  in  the  express  language  of  the  statute, 
and  therefore  must  have  been  placed  therein  by  construction.  If 
the  language  is  open  to  construction,  then  it  must  be  construed 
so  as  to  fairly  carry  out  the  Legislative  intent  as  described  by  the 
act.  United  States  v.  So.  Pac.  Ry.  Co.  (D.  C.)  135  Fed.  122; 
United  States  v,  Lacher,  134  U.  S.  624,  10  Sup.  Ct.  625,  33  L. 
Ed.  1080.  In  this  connection  it  is  proper  to  consider  briefly  some 
of  the  conditions  which  led  up  to  the  enactment  of  this  statute. 
During  the  year  ending  June  30,  1891,  47  different  styles  of  car 
couplers  were  in  use,  and  during  that  year  2,660  employees  were 
killed  and  26,140  injured.  Interstate  Commerce  Commission 
Report  1891.  In  the  messages  of  President  Harrison  of  1889, 
1890,  1891,  and  1892  he  urged  the  necessity  of  congressional  ac- 
tion to  ameliorate  this  wholesale  destruction  of  human  life.  In 
his  message  of  1891  he  said :  "It  is  competent,  I  think,  for  Con- 
gress to  require  uniformity  in  the  construction  of  cars  used  in 
interstate  commerce,  and"  the  use  of  improved  safety  appliances 
upon  such  trains.  Time  will  be  necessary  to  make  the  needed 
changes,  but  an  earnest  and  intelligent  beginning  should  be  made 
at  once.  It  is  a  reproach  to  our  civilization  that  any  class  of 
American  workmen  should,  in  the  pursuit  of  a  necessary  and 
useful  vocation,  be  subjected  to  a  peril  of  life  and  limb  as  great 
as  that  of  a  soldier  in  time  of  war."  March  2,  1893.  this  law 
was  enacted.  These  facts,  the  preamble,  context,  and  subject- 
matter  of  the  act  indicate  with  reasonable  clearness  that  the  real 
point  aimed  at  by  the  statute  was  to  eliminate  from  railroad  serv- 
ice the  old  homicidal  link  and  pin  and  the  46  other  dangerous 
devices  then  used  for  coupling  cars  and  compel  the  adoption  of 
a  uniform  class  of  couplers  which  would  reduce  the  loss  of  life 
among  railroad  employees  to  the  mimimum.  In  the  case  of  John- 
son V.  So.  Pac.  Ry.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed. 
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363,  Fuller,  C.  J.,  in  speaking  upon  this  subject,  said :  "The  ob- 
ject was  to  protect  the  lives  and  limbs  of  railroad  employees  by 
rendering  it  unnecessary  for  a  man  operating  the  couplers  to  go 
between  the  ends  of  the  cars,  and  that  object  would  be  defeated, 
not  necessarily  by  the  use  of  automatic  couplers  of  different 
kinds,  but  if  those  different  kinds  would  not  automat- 
ically couple  with  each  other.  The  point  was  that  the 
railroad  companies  should  be  compelled,  respectively,  to 
adopt  devices,  whatever  they  were,  which  would  act  so  far  un- 
iformly as  to  eliminate  the  danger  consequent  on  men 
going  between  the  cars."  In  the  administration  of  this  law 
its  manifest  object  should  be  recognized  and  promoted  by  giving 
full  force  and  effect  to  its  salutary  and  beneficial  provisions.  In 
the  performance  of  this  duty,  however,  courts  cannot  indulge  in 
rules  of  construction  which  change  the  meaning  of  the  law  from 
what  its  framers  contemplated,  nor  which  make  its  requirements 
impractical,  unreasonable,  or  impossible  to  perform.  In  our  view, 
the  law  is  satisfied  as  to  any  specific  car,  whenever  that  car  has 
been  supplied  with  the  prescribed  appliance.  Whenever  an 
automatic  coupler,  such  as  the  act  of  Congress  requires,  is  at- 
tached to  a  railway  car,  it  stands  in  the  same  category  as  all  other 
appliances  and  instrumentalities  used  by  railway  companies. 
Thereafter  it  is  the  duty  of  the  company  to  use  reasonable  and 
ordinary  care  and  diligence  to  keep  this  and  all  other  equipments 
in  good  repair  and  safe  condition  for  the  use  of  its  employees, 
and  a  failure  to  do  so  constitutes  negligence.  This  was  the  law 
before  the  act  of  Congress  was  passed,  and  that  act  did  not 
change  the  law  in  this  respect.  It  seems  reasonable  to  assume 
that,  if  Congress  had  intended  to  impose  a  special  duty  upon  com- 
mon carriers  to  keep  a  particular  appliance  in  repair,  not  appli- 
cable to  all,  such  intent  would  have  been  expressed  in  clear  and 
specific  terms.  The  eonstuction  given  to  this  statute  by  the  in- 
structions of  the  trial  court  impose  conditions  which  seem  to  be 
unreasonable  and  in  some  instances  would  be  impossible  to  per- 
form. Every,  railroad  appliance  must  inevitably  wear  out,  break 
and  become  defective,  and  no  degree  of  foresight  can  anticipate 
the  time  when  repairs  will  be  needed.  Any  appliance,  especially 
couplers,  may  get  out  of  repair  while  cars  are  being  moved  in 
the  yards,  or  on  side  tracks  in  making  up  a  train,  or  while  moving 
in  a  train  between  stations.  Railroad  companies  are  compelled 
to  rely  for  information  concerning  defects  in  their  appliances  al- 
most wholly  upon  the  employees  who  use  them.  Necessarily  it 
takes  time  to  make  repairs.  No  degree  of  djligence  within  the 
limits  of  a  reasonable  possibility  would  be  sufficient  to  enable  a 
railroad  at  all  times  and  under  all  circumstances  to  keep  its  car 
couplers  in  such  a  state  of  repair  as  would  prevent  a  brakeman 
disposed  to  encounter  danger,  as  the  plaintiff  did  in  this  case, 
from  receiving  injury.     So  far  as  the  evidence  shows,  the  coup- 
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ler  in  question  in  this  case  may  have  been  thrown  out  of  place 
by  a  jam  received  immediately  before  the  plaintiff  discovered  it, 
in  which  case  it  would  have  been  impossible  for  the  company  to 
have  known  of  and  repaired  the  defect.  Statutes  should  not 
be  extended  by  constructions  so  as  to  produce  such  unreasonable 
results. 

No  case  has  been  cited  which  can  be  regarded  as  an  authority 
in  support  of  the  construction  insisted  upon.  In  case  of  U.  S.  v. 
So.  Pac.  Ry.  Co.  (D.  C.)  135  Fed.  122,  this  question  is  discussed, 
and  the  opinion  seems  to  sustain  the  view  here  contended  for  by 
the  plaintiff ;  but  in  that  case  it  was  found  by  the  court  that  the 
railroad  company  had  been  guilty  of  gross  negligence  in  not  dis- 
covering and  repairing  the  defect  which  caused  the  injury.  This 
makes  the  discussion  wholly  unnecessary  to  the  decision  of  the 
case,  and  weakens  its  force  as  an  authority.  This  decision  was 
considered  by  the  United  States  District  Court  of  Colorado  quite 
recently,  in  the  case  of  United  States  v.  A.,  T.  &  S.  F.  Ry.  Co., 
93  Pac.  — ,  in  which  it  is  said  that  the  conclusion  there  reached 
is  exceptional,  a  departure  from  the  general  arid  better  rule,  and 
has  been  sharply  criticised.  In  the  case  last  cited  the  court  said : 
*'These  couplings  will  get  out  of  repaii:,  and  it  takes  time  to  re- 
pair them.  It  takes  time  to  discover  whether  or  not  they  are  out 
of  repair.  It  is  the  duty  of  the  railroad  companies  to  use  pru- 
dence and  the  ordinary  diligence  of  a  business  man,  keeping  in 
view  the  purpose  of  this  act,  to  keep  these  couplings  in  repair. 
The  act  construed  in  an  intelligent  and  practical  way  would  not 
impose  on  the  railroad  company  the  absolute  duty  every  instant 
to  have  this  coupling  so  that  it  would  work  automatically.  If  a 
coupling  is  out  of  repair,  and  the  railway  company  handling  the 
car  then  uses  ordinary  and  reasonable  care,  considering  the  fa- 
cilities at  hand  to  repair  the  coupling  and  put  it  in  repair,  so  that 
it  would  comply  with  the  act,  then  it  is  not  liable."  We  think 
the  position  of  the  Colorado  court  more  reasonable  and  less  lia- 
ble to  lead  to  impractical  results.  The  burden  of  proof  was 
upon  the  plaintiff  to  show  that  the  defendant  was  negligent  in 
having  this  defective  appliance  in  use.  Upon  this  question  there 
is  a  total  failure  of  proof.  The  car  was  placed  at  the  saltworks 
two  days  before  the  injury.  It  was  brought  from  there  in  charge 
of  the  plaintiff  as  brakeman.  He  did  not  discover  this  defect 
until  immediately  prior  to  the  accident.  There  is  no  evidence  as 
to  when  the  car  was  last  inspected,  and  nothing  whatever  appears 
to  indicate  negligence  on  the  part  of  the  defendant. 

The  jury  were  told  by  the  instructions  of  the  court  that  if  the 
coupler  was  defective,  and  the  plaintiff  was  thereby  injured,  a 
verdict  against  the  defendant  would  be  proper  regardless  of 
whether  it  had  been  negligent  or  not.    This  was  erroneous. 

The  judgment  is  reversed,  with  direction  to  grant  a  new  trial 
and  proceed  in  accordance  with  the  views  herein  expressed.  All 
the  Justices  concurring. 
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On  Rehearing. 

Graves^  J.  After  the  opinion  had  been  filed  in  this  case,  the 
Interstate  Commerce  Commission  requested  that  a  rehearing  be 
granted  and  that  it  be  permitted  through  special  counsel  to  pre- 
sent an  argument,  both  oral  and  printed,  upon  the  questions  in- 
volved in  the  case.  The  defendant  in  error  joined  in  this  request. 
Appreciating  the  deep  interest  taken  by  this  national  tribunal  in 
all  cases  arising  under  the  provisions  of  the  safety  appliance 
statute,  and  being  anxious  to  receive  all  the  light  possible  upon 
the  questions  involved,  the  rules  applicable  to  ordinary  actions 
were  waived  and  the  request  granted.  At  the  rehearing  ex- 
tended arguments  and  citation  of  authorities  were  presented.  We 
have  carefully  examined  the  briefs  and  decisions  submitted,  and 
have  reconsidered  the  questions  discussed,  but  are  unable  to  ac- 
cept the  contention  of  defendant  in  error  as  to  the  meaning  of 
the  federal  statute  when  applied  to  the  facts  of  this  case,  and 
therefore  adhere  to  the  opinion  heretofore  filed. 

In  the  argument  our  attention  was  called  to  a  question  which 
was  overlooked  when  the  case  was  decided.  It  was  urged  before, 
and  is  insisted  upon  now,  that  the  safety  appliance  act  should 
not  be  considered,  for  the  reason  that  the  plaintiff's  petition  does 
not  allege  a  violation  of  any  of  its  provisions.  The  force  of 
this  position  is  found  in  the  following  facts:  The  injury  com- 
plained of  was  received  November  12,  1900.  At  that  time  sec- 
tion 2  of  this  statute  prohibited  railroad  companies  from  hauling 
any  car  used  in  moving  interstate  traffic  and  not  equipped  with 
the  appliance  required.  In  1893  the  law  was  amended  so  as  to 
make  its  provision  apply,  not  to  a  car  used  in  moving  interstate 
traffic  merely,  but  to  all  trains  or  cars  used  on  any  railroad  en- 
gaged in  interstate  commerce.  The  petition  does  not  allege  that 
the  car  which  caused  the  injury  was  being  used  in  moving  inter- 
state traffic.  It  is  therefore  insufficient  under  the  law  as  it  stood 
when  the  injury  occurred.  It  was  held  to  be  sufficient,  however, 
because  it  contained  averments  which,  by  a  very  liberal  construc- 
tion, could  be  said  to  allege  that  the  car  by  which  the  injury  was 
inflicted  constituted  a  part  of  a  train  owned  and  operated  by  a 
railroad  company  engaged  in  interstate  commerce,  which  made  it 
sufficient  under  the  law  as  amended  some  three  years  after  the 
cause  of  action  accrued.  The  importance  of  these  dates  was  not 
clearly  indicated  in  the  first  argument,  and  was  overlooked  when 
the  case  was  first  considered.  The  plaintiff  in  error  was  entitled 
to  a  reversal  of  the  judgment  upon  this  ground  alone,  and  the 
case  might  have  been  so  decided  if  these  facts  had  been  clearly 
presented.  We  are  satisfied,  however,  with  the  position  taken  in 
the  opinion,  and  still  adhere  to  it. 

In  view  of  the  foregoing  facts,  we  now  place  the  judgment  of 
reversal  both  upon  the  ground  that  the  petition  does  rot  state  a 
cause  of  action  under  the  statute  and  because  the  trial  court 
erred  in  its  instruction  to  the  jury. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  19,  1907.) 

[152    Fed.    Rep.    417.] 

Master  and  Servant — Latent  Defects — Failure  to  Discover  and  Re- 
move Not  Negligence  of  Masten* — The  failure  of  a  master  or  of  his 
inspectors  to  discover  and  remove  latent  defects,  which  the  exercise 
of  ordinary  care  would  not  discover,  in  the  place,  articles,  or  machin- 
ery with  which  his  servant  works,  is  not  negligence  on  their  part, 
because  the  discovery  and  removal  of  such  defects  falls  beyond  the 
limits  of  their  duty  to  exercise  reasonable  care. 

Same — Servant  Assumes  Risk.! — The  servant  assumes  the  risk  of 
the  latent  defects  in  the  place,  articles,  and  machinery  with  which 
he  works,  which  the  ordinary  care  of  the  master  to  make  and  keep 
the  place,  articles,  and  machinery  reasonably  safe  fails  to  discover 
and  remove. 

Same — Negligence — Proof  of  Injury  by  Negligence  or  by  Some 
Other  Cause  Insufificient4 — Evidence  in  actions  for  negligence  that 

♦For  the  authorities  in  this  series  on  the  question  of  the  degree 
of  care  required  of  a  railroad,  as  an  employer,  in  inspecting  ap- 
pliances, see  foot-notes  appended  to  Shandrew  v.  Chicago,  etc.,  Ry. 
Co.  (C.  C.  A.),  22  R.  R.  R.  588,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  588; 
foot-notes  appended  to  Gulf,  etc.,  R.  Co.  v,  Larkin  (Tex.),  19  R.  R, 
R.  235,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  235;  Wood  v.  Southern 
Ry.  Co.  (Va.),  19  R.  R.  R.  19,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  19. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  foot-notes  appended  to  Gulf,  etc.,  Ry.  Co.  v.  Huyett 
(Tex.),  22  R.  R.  R.  637,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  637;  foot- 
notes appended  to  Arenschield  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22 
R.  R.  R.  41,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  41;  Kennedy  v,  Kansas 
City,  etc.,  R.  Co.  (Mo.),  21  R.  R.  R.  818,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  818;  foot-notes  appended  to  Graham  v.  Chicago,  etc.,  R.  Co. 
(Tex.),  21  R.  R.  R.  549,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  549;  Farney 
V.  Oregon  Short  Line  R.  Co.  (Utah),  21  R.  R.  R.  529,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  529;  foot-notes  appended  to  Anderson  v.  North- 
ern Pac.  Ry.  Co.  (Mont.),  21  R.  R.  R.  23,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  23;  Mumford  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  20  R.  R.  R. 
431,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  431;  Ives  v.  Wisconsin  Cent.  R. 
Co.  (Wis.1,  20  R.  R.  R.  393,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  393; 
Western  Ry.  v.  Russell  (Ala.).  20  R.  R.  R.  225,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  225;  Root  v.  Kansas  City  So.  Ry.  Co.  (Mo.),  20  R.  R.  R. 
171,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  171;  foot-notes  appended  to 
Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  20  R.  R.  R.  157,  43 
Am.  &  Eng.  R.  Cas.,  X.  S.,  157. 

JFor  the  authorities  in  this  series  on  the  subjects  of  the  burden 
of  proof  and  presumption  of  negligence,  in  actions  against  employers 
for  injuries  to  their  employees,  see  foot-notes  appended  to  Stewart 
V.  Raleigh,  etc..  R.  Co.  (X.  Car.),  22  R.  R.  R.  572.  45  Am.  &  Eng.  R- 
Cas.,  X.  S.,  572;  foot-notes  appended  to  Norfolk  &  W.   Ry,   Co.   v. 
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the  injury  was  caused  by  the  defendant's  want  of  reasonable  care, 
or  by  a  latent  defect,  or  by  some  other  thing  for  which  he  is  not 
responsible,  is  insufficient,  because  the  burden  is  on  the  plaintiff  to 
show  that  the  injury  resulted  directly  from  the  negligence  of  the 
defendant. 

Same — Negligence — Latent  Defects — Facts — Conclusion. — A  con- 
ductor was  descending  a  ladder  on  the  end  of  one  of  the  cars  of 
his  moving  train,  when  one  end  of  one  of  the  rounds  gave  way,  and 
he  fell  and  was  injured.  The  car  had  been  cornered,  and  this  was  one 
of  five  of  the  six  rounds  of  the  ladder  which  had  been  bent.  The 
defendant  had  provided  inspectors  to  examine  this  and  other  cars  at 
the  station  at  which  the  conductor  took  this  train  and  to  cause  de- 
fects in  them  to  be  remedied.  After  the  accident  one  end  of  the 
wood  screw  which  fastened  the  round  which  gave  way  was  found 
newly  broken  at  a  point  from  an  inch  to  an  inch  and  a  half  within 
the  wood  of  the  car. 

Held,  there  was  no  substantial  evidence  here  of  negligence  of  the 
defendant  or  of  its  inspectors. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

IV,  S,  Roark  {Lee  Monroe  and  W.  F.  Schoch,  on  the  brief), 
for  plaintiff  in  error. 

Paul  E.  Walker  (M.  A,  Low,  on  the  brief),  for  defendant  in 
error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judge. 

Sanborn,  Circuit  Judge.  The  plaintiff  was  a  conductor  in  the 
employment  of  the  defendant,  a  railroad  company.  About  mid- 
night on  July  5,  1903,  he  took  his  train  at  Horton,  in  the  state 
of  Kansas.  After  he  had  passed  two  or  three  stations  he  went 
forward  on  the  top  of  the  train  until  he  came- to  a  furniture  car. 
He  then  attempted  to  descend  on  a  ladder  made  of  iron  rounds 
about  three-quarters  of  an  inch  in  diameter  fastened  to  the  end 
of  this  car  by  wood  screws,  and,  as  he  placed  his  hand  or  foot 
upon  one  of  them,  one  end  of  it  gave  way,  he  fell,  and  was  in- 
jured by  the  moving  train.  The  company  had  furnished  in- 
spectors at  Horton  whose  duty  it  was  to  examine  this  and  other 
cars  before  they  were  delivered  to  the  conductors  and  to  use 
reasonable  care  to  cause  those  found  dangerously  defective  to 
be  repaired.  The  furniture  car  had  been  cornered,  and  five  of 
the  six  rounds  of  the  ladder  from  which  the  plaintiflF  fell  had 

McDonald's  Adm'x  (Va.),  22  R.  R.  R.  101,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  101;  foot-notes  appended  to  Vissman  v.  Southern  Ry.  Co. 
(Ky.),  22  R.  R.  R.  57,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  57;  St.  Louis, 
etc.,  R.  Co.  V,  Hill  (Ark.),  21  R.  R.  R.  20,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  20. 
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been  bent.  After  the  accident  one  end  of  one  of  the  rounds  of 
the  ladder  was  found  to  be  loose  and  hanging  by  the  other  end.  * 
In  the  loose  end  of  this  round  was  one  end  of  a  wood  screw, 
which  had  fastened  it  to  the  car,  newly  broken.  This  screw  was 
about  four  inches  long,  and  it  had  broken  from  an  inch  and  a 
half  within  the  wood  of  the  car.  Upon  this  state  of  facts  the 
court  sustained  a  demurrer  to  the  evidence,  and  this  ruling  is 
challenged  by  the  writ. 

When  one  brings  an  action  for  damages  on  account  of  the 
negligence  of  the  defendant,  he  assumes  the  burden  of  proving 
that  the  defendant  was  guilty  of  some  breach  of  duty  which 
caused  the  injury.  The  primary  legal  presumption  in  such  a  case 
is  that  the  defendant  and  all  who  were  charged  with  the  per- 
formance of  any  part  of  his  duty  as  a  master  have  properly  dis- 
charged their  respective  duties;  that  the  defendant  had  exercised 
reasonable  care  to  provide  ordinarily  safe  cars,  engines,  and  rails, 
and  lo  furnish  competent  inspectors  to  examine  and  keep  them 
in  a  reasonably  safe  condition;  and  that  these  inspectors  have 
properly  discharged  their  duty. 

The  breach  of  duty  upon  which  the  plaintiff  relied  in  this  case 
was  the  alleged  failure  of  the  inspectors  at  Horton  to  carefully 
examine  and  by  that  examination  to  discover,  and  cause  a  rem- 
edy of  the  defects  in  the  screw,  the  break  of  which  caused  the 
accident.  But  the  limit  of  the  duty  of  the  inspectors  was  to 
exercise  ordinary  care  to  examine  the  car  and  to  remedy  the 
defect,  to  exercise  that  degree  of  care  which  ordinarily  prudent 
inspectors  commonly  use  under  like  circumstances.  Grand  Trimk 
R.  Co.  V,  Ives,  144  U.  S.  408,  411,  416,  12  Sup.  Ct.  679,  36  L. 
Ed.  485 ;  Southern  Pacific  Co.  %\  Hetzer,  68  C.  C.  A.  26,  35, 
135  Fed.  272,  281,  1  L.  R.  A.  (N.  S.)  288.  The  only  evidence 
to  overcome  the  legal  presumption  that  they  discharged  this  duty 
is  the  fact  that  the  car  had  been  cornered,  and  five  of  the  rounds 
of  the  ladder  had  been  bent,  the  fact  that  the  screw  broke,  and 
the  accident  itself.  But  four  of  the  five  bent  "rounds  held  fast, 
so  that  their  crooked  condition  constituted  no  notice  or  evidence 
to  the  inspectors  that  the  screw  in  question  was  broken  or  that 
it  would  break. 

A  new  fracture  of  the  screw  occurred  an  inch  or  an  inch  and  a 
half  within  the  wood  of  the  car.  But  this  fact  fails  to  overcome 
the  presumption  that  the  inspectors  discharged  their  duty,  because 
the  weakness  of  this  screw  may  have  been  a  latent  defect  which 
a  reasonably  careful  inspection  of  the  car  would  not  have  dis- 
closed, and  the  servant  assumes  the  risk  of  such  defects. 

The  plaintiflF  was  injured  by  the  break  of  the  screw.  But  the 
facts  that  the  screw  gave  way,  and  that  the  plaintiff  was  thereby 
injured,  are  insufficient  to  establish  the  negligence  of  the  in- 
spectors or  of  the  defendant,  because  they  do  not  show  whether 
the  injury  was  caused  by  negligence  in  inspection  or  by  a  latent 
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defect,  and  proof  that  it  was  caused  by  the  former,  and  not  by 
the  latter,  was  indispensable  to  overcome  the  presumption  that 
the  inspectors  exercised  reasonable  care  to  examine  the  cars. 
The  doctrine  res  ipsa  loquitur  is  inapplicable  to  cases  between 
master  and  servant  brought  to  recover  damages  for  negligence. 
Paiton  V.  Texas  &  Pac.  R.  Co.,  179  U.  S.  658,  663,  21  Sup.  Ct. 
275,  45  L.  Ed.  361 ;  Chicago  &  N.  W.  Ry.  Co.  v.  O^Brien,  67 
C.  C.  A.  421,  424,  426,  132  Fed.  593,  596,  598;  Northern  Pac. 
R.  Co.  r.  Dixon,  139  Fed.  737,  740,  71  C.  C.  A.  555,  558. 

The  servant  assumes  the  ordinary  risks  and  dangers  of  his  em- 
ployment which  are  known  to  him  and  those  which  would  be 
obvious  to  one  of  ordinary  prudence  in  similar  circumstances. 
One  of  these  risks  is  that  which  arises  from  latent  defects,  which 
the  ordinary  care  of  the  master  may  not  discover,  in  the  place, 
articles,  and  machinery  with  which  the  servant  works.  The  fail- 
ure of  the  master  to  find  and  remove  such  latent  defects,  which 
ordinary  care  is  unable  to  discover,  constitutes  no  negligence  on 
his  part,  because  the  limit  of  his  duty  is  to  exercise  reasonable 
care,  and  the  discovery  and  repair  of  such  defects  falls  without 
that  limit.  Illinois  Cent.  R.  Co.  v.  Coughlin,  132  Fed.  801,  802, 
65  C.  C.  A.  101,  102;  Hodges  v.  ^Cimball,  104  Fed.  745,  753,  44 
C.  C.  A.  193^201:  Killman  v.  Robert  Palmer  &  Son,  etc.,  Ry. 
Co.,  42  C.  C.  A.  281,  102  Fed.  224;  Carruthers  v.  C.  R.  I.  &  P. 
Ry.  Co.,  55  Kan.  600,  605,  40  Pac.  915;  Allen  v.  Union  Pac. 
R.  Co.,  26  Pac.  297,  298,  7  Utah,  239 ;  Atchison,  T.  &  S.  F.  R. 
Co.  r.  Wagner,  33  Kan.  660,  666,  7  Pac.  204. 

There  was  no  substantial  evidence  that  the  injury  involved  in 
this  case  was  caused  by  any  negligence  of  the  defendant,  and  the 
court  below  properly  directed  a  judgment  in  its  favor. 

No  opinion  is  expressed  upon  the  other  alleged  errors  assigned, 
because,  if  the  rulings  challenged  were  erroneous,  it  is  clear  be- 
yond doubt  that  no  prejudice  resulted  or  could  have  resulted  to 
the  plaintiff  on  their  account.  He  could  not  have  recovered  if 
these  rulings  had  been  otherwise,  for  he  was  permitted  to  in- 
troduce all  the  evidence  of  causal  negligence  which  he  offered,  it 
was  insufficient  to  establish  the  liability  of  the  defendant,  and 
without  proof  of  that  liability  he  could  not  have  secured  a  judg- 
ment in  any  event.  Smiley  v.  Barker,  83  Fed.  684,  687,  28  C. 
C.  A.  9,  12;  Bank  of  Havelock  v.  Western  Union  Tel.  Co.,  141 
Fed.  522,  527,  72  C.  C.  A.  580,  585,  4  L.  R.  A.  (N.  S.)  181. 
The  judgment  below  is  affirmed. 
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(Court  of  Appeals  of  New  York,  Nov.  19,  1907.) 

[82   N.    E.    Rep.    752.] 

Master  and  Servant — Injury  to  Servant — Fellow  Servants.* — A 
locomotive  engineer  is  a  co-servant  of  the  fireman  and  of  an  em- 
ployee in  charge  of  a  switch  and  semaphore  signals,  and  the  em- 
ployer is  not  liable  in  a  common-law  action  for  injuries  received  by 
the  engineer  in  consequence  of  the  negligence  of  the  fireman  or 
employee. 

Same — Contributory  Negligence — Question  for  Jury. — Whether  a 
locomotive  engineer  injured  by  the  derailment  of  his  train  by  a 
misplaced  switch  was  guilty  of  contributory  negligence  held,  under 
the  facts,  for  the  jury. 

Same — Burden  of  Proof.f — In  an  action  against  a  master  for  in- 
juries to  a  servant,  the  burden  is  on  the  plaintiff  to  show  some  act 
or  omission  by  the  defendant  that  caused  or  contributed  to  the 
accident. 

Appeal — Decisions  of  Intermediate  Courts — Questions  Reviewable. 
— Where  the  decision  of  the  court  below  is  not  unanimous,  tbc  suffi- 
ciency of  the  evidence  is  reviewable  in  the  Court  of  Appeals. 

Master  and  Servant — ^Adoption  of  Rules  for  the  Safety  of  Servants 
— Negligence.! — On  the  issue  of  the  negligence  of  a  railroad  in 
failing  to  adopt  rules  for  the  protection  of  its  servants,  the  question 
is  not  whether  the  rules  adopted  are  the  safest  that  could  be  devised 
for  guarding  against  accidents,  but  whether  the  rules  in  force  are 
reasonably  sufficient,  when  observed,  to  protect  the  servants. 

Same — Injury  to  Servants — Negligence — Evidence. — In  an  action 
against  a  railroad  for  injuries  to  an  engineer  by  the  derailment  of  his 
train  by  a  misplaced  switch,  evidence  examined,  and  held  insiifficient 
to  show  negligence  of  the  company  in  failing  to  adopt  rules  guarding^ 


♦For  the  authorities  in  this  series  on  the  question  whether  a  loco- 
motive engineer  is  a  vice  principal  or  a  fellow  servant  with  respect 
to  other  employees  of  his  company,  see  foot-notes  appended  to  Brad- 
ford Construction  v.  Heflin  (Miss.),  24  R.  R.  R.  4«3,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  483. 

For  the  authorities  in  this  series  on  the  question  whether  switch- 
men are  fellow  servants  of  trainmen,  see  foot-notes  appended  to 
Howard  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  18  R.  R.  R.  842,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  842. 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v.  Carr  (C.  C.  A.), 
24  R.  R.  R.  699,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  to  make  and  promulgate  rules  for  the  guidance  and  protec- 
tion of  its  employees,  see  foot-notes  appended  to  Louisville  &  N. 
R.  Co.  V.  Vincent  (Tenn.),  22  R.  R.  R.  415,  45  Am.  &  Eng.  R.  Cas.. 
N.  S.,  415;  Morrison  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  22  R.  R.  R. 
690,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  690. 
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against  accidents,  but  to  show  that  the  accident  was  due  either  to  the 
blunder  of  the  fireman  or  of  the  employee  in  charge  of  the  switch 
and  the  semaphore  signals. 

Same — Rules — Sufficiency.]: — Negligence  cannot  be  imputed  to  a 
railroad  company  on  the  sole  ground  that  it  failed  to  adopt  the  same 
methods  for  operating  its  road  that  other  roads  had  in  use,  since, 
before  it  can  be  said  that  the  plan  of  the  other  roads  is  the  safest, 
it  must  be  shown  that  the  conditions  are  the  same,  and  that  the  re- 
sult of  experience  is  in  favor  of  their  methods. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  David  A.  Pearsall  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  From  a  judgment  of  the 
Appellate  Division  (97  N.  Y.  Supp.  1143,  112  App.  Div.  904), 
affirming  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

A,  H,  Cowie,  for  appellant. 
A.  D.  Jenney,  for  respondent. 

O'Brien,  J,  The  plaintiff  was  seriously  and  permanently  in- 
jured on  the  12th  of  September,  1901,  at  about  2  o'clock  in  the 
morning  of  that  day,  by  the  derailing  of  the  train  upon  which 
he  was  the  engineer  at  a  place  called  Eastwood,  a  few  miles  east 
Ci  Syracuse,  on  the  West  Shore  Railroad,  which  constituted  a 
part  of  the  defendant's  system.  The  train  was  westbound,  a  fast 
express,  in  charge  of  the  plaintiff  as  engineer,  and,  after  cross- 
ing a  bridge  east  of  the  point  where  the  accident  occurred,  was 
running  at  the  rate  of  40  or  50  miles  an  hour.  The  primary  cause 
of  the  derailment  and  consequent  injury  to  the  plaintiff  was  that 
a  switch,  connecting  a  cross-over  with  the  main  passenger  track 
on  which  the  plaintiff's  train  was  running  at  high  speed,  was 
not  set  or  locked  for  the  main  track,  but  for  the  crossing. 

The  principal  use  and  purpose  of  this  diagonal  crossing  was  to 
enable  the  defendant  to  transfer  freight  trains  from  the  West 
Shore  Road  to  the  Central,  and  it  led  off  in  an  easterly  direction 
to  the  defendant's  great  yard  at  De  Witt,  where  connection  was 
made  with  the  main  track  of  the  Central.  The  switch  was  usually 
kept  set  for  this  cross-over  track,  as  there  was  very  heavy  traffic 
upon  it.  If  the  switch  at  this  crossing  had  been  set  for  the  main 
track,  instead  of  for  the  crossing,  the  accident  would  not  have 
happened.  The  defendant  had  a  switchman  at  the  crossing,  whose 
business  it  was  to  change  the  switch  for  the  main  track  when 
necessary,  and  to  properly  operate  the  semaphore  signals,  intended 
to  give  notice  to  trains  on  the  main  track  when  it  was  safe  to  go 
on  and  when  there  was  danger.  The  plaintiff,  when  approaching 
the  point  where  the  accident  occurred,  did  not  himself  look  out 

tSee  foot-note  on  preceding  page. 
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from  his  engine  in  order  to  see  whether  the  signals  reported 
clanger  or  safely,  but  left  that  duty  to  the  fireman  who  reported 
to  him  that  all  was  right.  The  plaintiff's  reason  for  not  looking 
out  for  himself  was  that  he  was  rounding  a  curve  at  the  time, 
and,  it  being  necessary  that  he  should  be  on  the  right  of  the  en- 
gine, the  smokestack,  locomotive,  barrel  of  the  engine  and  head- 
light obstructed  his  vision  so  that  he  could  not  see  the  danger 
signal  on  the  semaphores  until  it  was  too  late  to  stop  the  train. 
If  the  accident  resulted  from  the  blunder  of  the  fireman  in  re- 
porting to  the  plaintiff  that  all  was  right  when  danger  was  ob- 
vious, or  from  neglect  on  the  part  of  the  operator  who  had  charge 
of  the  switch  and  the  semaphore  signals,  they  were  co-servants 
for  whose  negligence  the  defendant  is  not  liable;  this  being  a 
common-law  action.  There  was  no  claim  that  these  men  were 
incompetent,  or  that  the  switch  or  semaphores  were  improperly 
constructed,  or  located,  or  that  there  was  any  defect  in  the  signals, 
or,  if  there  was,  that  the  defendant  had  notice  of  the  defect  in 
time  to  repair  it  or  cure  the  defect.  The  trial  court,  in  substance, 
so  instructed  the  jury.  The  finding  of  negligence  cannot  be 
supported  by  the  proof  on  any  of  these  features  of  the  case. 
The  defense  of  contributory  negligence  on  the  part  of  the  plaintiff, 
in  view  of  all  the  circumstances,  the  speed  of  the  train,  the  con- 
dition of  the  track  rounding  the  curve  after  a  rain,  the  darkness 
of  the  night,  and  the  assurance  of  the  fireman  that  all  was  right, 
could  not  be  ruled  against  the  plaintiff  as  matter  of  law.  We  are 
inclined  to  think  that  the  conduct  of  the  plaintiff  in  failing  to 
look  out  and  observe  the  danger  signals  himself,  instead  of  leav- 
ing that  duty  to  the  fireman,  aild  in  not  stopping  the  train  in  tune 
to  avoid  the  accident,  presented  a  question  for  the  jury  on  the 
issue  of  contributory  negligence. 

The  difficulty  with  the  plaintiff's  case  is  the  absence  of  any 
proof  of  negligence  on  the  part  of  the  defendant.  The  burden 
was  upon  the  plaintiff  to  give  proof  of  some  act  or  omission  on 
the  part  of  the  defendant  that  caused  or  contributed  to  the  ac- 
cident. Since  the  decision  of  the  court  below  was  not  unanimous, 
the  question  whether  there  was  any  evidence  to  support  a  finding 
of  negligence  on  the  part  of  the  defendant  is  open  for  review  in 
this  court.  The  learned  counsel  for  the  plaintiff,  as  I  understand 
his  argument,  rests  that  feature  of  his  case  entirely  upon  the 
neglect  or  omission  of  the  defendant  to  enact  and  promulgate 
some  rule  that,  if  executed  or  followed,  would  have  prevented 
such  an  accident,  and  that  was  the  question  which  the  learned 
trial  judge  submitted  to  the  jury.  It  was  left  to  the  jury  to  say 
whether  the  rules  in  force  by  the  defendant  to  guard  against 
such  accidents  at  the  crossing  in  question  were  sufficient,  or 
whether  some  other  and  better  rule  could  not  have  been  devised 
by  the  defendant  in  order  to  conduct  its  business  at  the  point 
in  question  with  a  greater  degree  of  safiety.    The  rule  which  the 
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learned  counsel  for  the  plaintiff  insists  should  have  been  adopted 
by  the  defendant  is  formulated  in  his  printed  argument  as  fol- 
lows: That  switches  should  be  required  "to  be  kept  locked  and 
set  right  for  the  main  track  at  all  times,  and  that,  whenever  it 
was  necessary  for  any  train  to  cross  over  across  the  main  track 
to  any  side  track  or  connection,  they  may  do  so  provided  no 
passenger  train  be  due,  and  that  a  flagman  be  sent  in  both  di- 
rections so  as  to  properly  protect  any  approaching  train."  There 
was  evidence  given  to  the  effect  that  the  same,  or  a  similar  rule, 
had  been  adopted  and  was  in  operation  upon  other  railroads  in 
this  state.  The  defendant's  answer  to  this  contention  is  sub- 
stantially this:  That  the  track  crossing  the  main  track  at  this 
point  was  used  much  more  than  the  main  track,  and  that  its 
system  of  semaphore  signals  and  the  block  system  was  equivalent 
to  and  safer  than  the  system  contended  for  by  the  plaintiff,  and 
that  different  roads  had  different  systems  for  the  accomplishment 
of  the  same  purpose  of  safety.  Comparing  the  rule  contended 
for  by  the  plaintiff  with  that  in  force  by  the  defendant  at  the 
time  of  the  accident,  it  will  be  observed  that  its  successful  opera- 
tion to  avoid  accidents  is  made  to  depend  much  more  upon  the 
vigilance  and  fidelity  of  the  switchman  and  flagman,  and  much 
less  upon  the  fixed  and  permanent  signals  from  the  semaphores, 
known  to  the  plaintiff  and  other  employees  as  indicating  danger 
or  safety. 

But  the  real  question  is,  not  whether  the  defendant  adopted  by 
its  rules  the  safest  plan  that  could  be  devised  for  guarding  against 
accidents,  but  whether  the  rules  in  force  were  reasonably  suifi- 
cient,  when  observed,  to  protect  its  servants  from  such  acci- 
dents as  resulted  in  personal  injury  to  the  plaintiff  in  this  case. 
The  accident  occurred  for  the  reason  that  the  switch  was  set 
right  for  the  cross-over  track  and  wrong  for  the  main  track  upon 
which  the  plaintiff's  train  was  running.  This  situation  could  be 
known  to  all  by  a  system  of  signals  from  the  semaphores,  which 
the  rules  prescribed.  A  red  light  was  a  danger  signal  and  a  white 
light  a  signal  of  safety.  On  the  night  in  question  the  semaphore 
on  the  main  track  east  of  the  crossing  displayed  a  red  light,  and 
the  semaphore  for  the  cross-over  track  displayed  a  white  light, 
indicating  that  the  switch  was  set  right  for  the  cross-over,  and 
hence  safety  for  trains  on  that  track,  but  wrong  for  the  main 
track,  and  hence  danger  for  the  plaintiff's  train.  It  cannot  be 
doubted  that,  if  these  signals  had  been  observed  and  acted  upon 
by  the  defendant's  servants,  the  accident  could  not  have  happened, 
since  it  was  the  plaintiff's  duty  to  stop  his  train  until  the  danger 
was  over  by  a  proper  adjustment  of  the  switch  for  the  main  track. 
While  the  semaphore  on  the  main  line  was  set  against  the  plain- 
tiflF's  train,  the  fireman  claimed  that  the  red  glass  on  the  arm  did 
not  entirely  cover  the  light,  so 'that  the  real  situation  could  not 
be  plainly  seen.     If  it  be  true  that  the  red  glass  did  not  entirely 
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cover  the  white  light,  the  plaintiff  was  not  misled,  since  he  says 
that,  as  soon  as  he  saw  the  light,  he  knew  that  it  was  a  danger 
signal,  and  instantly  did  all  in  his  power  to  stop  the  train,  that 
he  had  no  doubt  what  the  signal  meant,  and  that  it  was  his  duty 
to  stop  at  once.  Moreover,  the  defendant  had  another  rule  to 
the  effect  that  "a  signal  imperfectly  displayed,  or  the  absence 
of  a  signal  at  a  place  where  a  signal  is  usually  shown,  must  be 
regarded  as  a  danger  signal  and  the  fact  reported  to  the  super- 
intendent." 

It  is  difficult  to  avoid  the  conclusion  that  the  real  cause  of  the 
accident  was  the  blunder  of  the  fireman  in  assuring  the  plaintiff 
that  all  was  right  at  the  switch,  when  the  signals  at  the  cross- 
over track  and  on  the  main  track  showed  the  contrary.  If,  how- 
ever, the  semaphore  on  the  main  track  did  not  on  that  occasion 
perform  its  full  function  of  displaying  the  danger  signal,  it  was 
not,  so  far  as  appears,  in  consequence  of  any  defect  in  the  ap- 
pliance which  the  defendant  knew,  or  should  have  known,  but 
rather  the  fault  of  the  operator  at  the  switch.  The  cross-over 
track  connecting  the  main  tracks  of  the  West  Shore  with  the 
main  tracks  of  the  Central  at  De  Witt  was  of  considerable  length 
and  was  in  constant  use  for  the  transfer  of  cars  from  one  of 
these  roads  to  the  other,  and  it  seems  that  the  switch  was  kept 
set  for  that  track  and  changed  only  for  the  main  track  when  the 
signals  called  for  the  change.  It  is  difficult  to  see  how  the  rule 
which  it  is  said  the  defendant  should  have  adopted  could  be 
an  improvement  upon  the  plan  in  use  at  the  time  of  the  accident. 
But,  however  that  may  be,  it  seems  to  us  that  the  method  adopted 
by  the  defendant  for  transacting  its  business  at  the  point  in  ques- 
tion was  reasonably  safe,  and  that  is  all  that  can  be  required. 
The  defendant's  officers  could  not  anticipate  any  unusual  danger 
from  the  plan  when  put  into  operation,  especially  in  view  of  the 
fact  that,  while  it  was  in  use  for  many  years,  no  accident  had 
happened  that  could  lead  men  of  ordinary  prudence  to  change  it 
for  the  plan  suggested. 

Negligence  cannot  be  imputed  to  the  defendant  upon  the  sole 
ground  that  it  failed  to  adopt  the  same  methods  for  operating:  its 
road  at  the  point  in  question  that  some  other  roads  had  in  use. 
Before  it  can  be  said  that  the  plan  of  the  other  roads  was  the 
safest,  we  would  have  to  know  that  the  conditions  were  the 
same,  and,  moreover,  that  the  result  of  experience  was  in  favor 
of  that  method.  So  long  as  the  defendant  maintained  a  safe 
roadbed,  rails,  and  switches,  employed  competent  co-servants,  and 
had  enacted  reasonable  rules  for  guarding  and  protecting  the 
cross-over  and  main  tracks  by  the  use  of  semaphores  and  signals, 
indicating  plainly  whether  there  was  danger  or  safety,  it  dis- 
charged its  whole  duty  to  its  employees.  Even  if  it  could  be  seen 
or  found  as  a  fact  that  the  metliod  in  use  by  the  other  railroads 
mentioned  in  the  record  was  better  or  safer,  the  master  is  not 
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guilty  of  negligence  for  not  discarding  a  plan  which  was  rea- 
sonably safe,  and  had  proved  to  be  so  as  the  result  of  long 
experience. 

On  the  main  issue  in  the  case,  which  was  the  defendant's  neg- 
ligence in  its  failure  to  promulgate  some  other  rule  or  plan  of 
operating  trains  at  the  crossing,  there  was  no  evidence  to  submit 
to  the  jury.  Sisco  v.  Lehigh  &  H.  R.  R.  R.  Co.,  145  N.  Y.  296,  39 
N.  E.  958;  Corcoran  v.  D.,  L.  &' W.  R.  R.  R.  Co.,  126  N.  Y.  673, 
27  N.  E.  1022;  Berrigan  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  131 
X.  Y.  582,  30  N.  E.  57;  Smitii  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  88 
Hun,  468,  34  N.  Y.  Supp.  881,  affirmed  153  N.  Y.  664,  48  N. 
E.  1 107. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

CuLLKN,  C.  J.,  and  Vann,  Werner/ and  Chase,  J  J.,  concur. 
Gray,  J.,  not  sitting.    Willard  BartlETT,  J.,  not  voting. 

Judgment  reversed,  etc. 


Spiking  et  al.  v.  Consolidated  Ry.  &  Power  Co.  et  al, 

(Supreme   Court   of  Utah,   Jan.    25,   1908.) 
[93    Pac.    Rep.    838.] 

Street  Railroads — Death  of  Pedestrian — Care  Required.* — A  per- 
son crossing  a  street  in  front  of  an  approaching  street  car  is  not 
required  to  use  the  same  degree  of  care  as  persons  traveling  along, 
on,  or  across  a  steam  railroad. 

Same — Crossing  Tracks.f — A  pedestrian  desiring  to  take  a  street 
car  standing  on  an  opposite  track  was  entitled  to  hastily  cross  an 
intervening^  track  on  which  a  car  was  approaching,  provided  he  ex- 
ercised ordinary  care  for  his  own  safety  in  view  of  the  surroundings. 

Same — Contributory  Negligence — Question  for  Jury. — Evidence 
held  to  require  submission  to  the  jury  of  the  issue  of  the  contribu- 
tory negligence  of  a  pedestrian,  struck  and  killed  by  an  approaching 
street  car  as  he  was  crossing  the  track. 

♦For  the  authorities  in  this  series  on  the  question  whether  the  stop, 
look,  and  listen  rule  is  applicable  to  street  railways,  see  foot-notes 
appended  to  Price  v,  Rhode  Island  Co.  (R.  I.),  23  R.  R.  R.  249,  46 
Am.  &  Eng.  R.  Cas.,  N.  &,  249. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  passengers  or  prospective  passengers  in  crossing 
tracks  to  take  or  leave  trains  or  cars,  see  foot-notes  appended  to 
Atchison,  etc.,  Ry.  Co.  v,  McElroy  (Kan.),  25  R.  R.  R.  487,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  487. 
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Same — Evidence — Reputation  for  CarcJ — Where,  in  an  action  for 
the  death  of  a  pedestrian  in  collision  with  a  street  car,  there  were 
several  eyewitnesses  to  the  occurrence  who  testified,  evidence  that 
decedent  was  a  careful  and  cautious  man  was  inadmissible. 

Trial — Reception  of  Evidence — Necessity  of  Objection — Motion  to 
Strike — ^Discretion. — In  an  action  for  the  death  of  a  pedestrian  by 
collision  with  defendants'  street  car,  plaintiffs'  counsel  asked  a  wit- 
ness how  decedent  was  as  to  being  a  careful  and  cautious  man.  The 
witness  answered,  without  objection,  that  he  was  careful,  when  de- 
fendants moved  to  strike  the  answer,  and  excepted  to  the  court's 
refusal  to  do  so.  Held,  that  as  the  question  indicated  on  its  face 
that  it  called  for  incompetent  evidence,  in  the  absence  of  an  objection 
to  it,  it  was  not  an  abuse  of  discretion  to  refuse  to  strike  the  answer. 

Same — Instructions — Assumed  Facts — ^Judicial  Notice.§ — Where  the 
fact  that  fenders  were  generally  used  on  street  cars  was  treated  as  a 
matter  of  general  knowledge,  of  which  the  court  would  take  judicial 
notice,  and  proof  thereof  was  excluded  for  that  reason,  the  court 
was  entitled  to  assume  that  such  fact  existed,  in  its  instructions,  as 
if  it  had  been  proved. 

Appeal — Right  to  Allege  Error — Inconsistent  Position. — Where  de> 
fendants  objected  to  evidence  to  show  that  street  cars  generally 
were  equipped  with  fenders,  because  the  matter  was  one  of  general 
knowledge,  they  could  not  object  on  appeal  that  an  instruction,  in 
which  the  court  took  judicial  notice  of  such  fact,  was  erroneous 
because  of  the  absence  of  evidence  thereof. 

Street  Railroads — Injury  to  Persons  on  Track — Instructions. — De- 
fendants, having  objected  to  evidence  that  street  cars  generally  were 
equipped  with  fenders,  on  the  theory  that  such  fact  was  a  matter  of 
common  knowledge,  which  objection  the  court  sustained,  requested 
an  instruction  that  there  was  no  evidence  that  at  the  time  of  the 
accident  fenders  were  in  general  use,  and  that  there  was  no  proof 
of  negligence  because  the  car  that  struck  decedent  was  without  a 
fender.  The  court  charged  that,  if  the  jury  found  that  the  car  did 
not  have  a  fender,  they  could  not  find  against  defendants   on  that 


tSee  first  foot-note  appended  to  Lexington  Ry.  Co.  v.  Herring 
(Ky.),  25  R.  R.  R.  635,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  635:  second 
foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Daniel  (Ky.),  25 
R.  R.  R.  493,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  493;  Shelly  v.  Phila- 
delphia &  R.  Ry.  Co.  (Pa.),  17  R.  R.  R.  835,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  835;  last  foot-note  appended  to  Southern  Pac.  Co.  r.  Hetzer 
(C.  C.  A.),  17'R.  R.  R.  724,  40  Am.  &  Eng.  R.  Cas.,  X.  S..  724;  Texas 
&  P.  Ry.  Co.  i\  Contourie  (C.  C.  A.),  16  R.  R.  R.  642,  39  Am.  & 
Eng.  R.  Cas.,  X.  S.,  642;  Bank  of  Irwin  v.  American  Express  Co. 
(Iowa),  15  R.  R.  R.  245,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  245. 

§For  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  matters  relating  to  railroads,  see  foot-notes  appended  to  McGrew 
V.  Missouri  Pac.  Ry.  Co.  (Mo.),  9  R.  R.  R.  855,  32  Am.  &  Eng.  R. 
Cas.,  X.  S.,  855,  where  all  the  preceding  ones  are  collected;  foot- 
notes appended  to  Southern  Ry.  Co.  v.  Gullat  (Ala.),  25  R.  R.  R. 
336,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  336. 
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alone,  unless  they  also  found  that,  if  the  car  had  a  fender,  the 
"accident"  might  have  been  averted  thereby.  Held  that,  the  term 
"accident"  having  been  used  in  the  instructions  and  evidence  to  refer 
to  the  collision  itself,  the  instruction  given  in  effect  told  the  jury 
that  the  fender  was  not  in  the  case  as  effectually  as  if  the  word 
"collision"  had  been  used. 

Same — ^Appliances — Care  Required.|| — A  street  railway  company  is 
only  required  to  adopt  methods,  machinery,  and  appliances  in  ac- 
cordance with  the  ordinary  usage  of  the  business. 

Same — Safety  Appliances — General  Use. — The  rule  that  it  is  neces- 
sary to  prove  that  certain  appliances  are  in  general  use  by  street 
railway  companies  before  negligence  can  be  predicated  on  the  omis- 
sion to  supply  them  does  not  apply  to  appliances,  the  use  of  which 
is  a  matter  of  common  knowledge. 

Words  and  Phrases — "Fender." — As  applied  to  street  railway  cars,, 
a  fender  is  a  guard  or  protection  against  danger  to  pedestrians 
coming  in  contact  with  a  car. 

Evidence — ^Judicial  Notice — Fenders  on  Street  Cars. — Where  neg- 
ligence, in  an  action  for  death  of  a  pedestrian  by  being  struck  by  a 
street  car,  was  predicated  entirely  on  the  omission  to  provide  the 
car  with  any  fender  or  guard  whatever,  the  court  was  entitled  to  take 
judicial  notice  of  the  purpose  of  fenders,  as  applied  to  street  cars; 
such  appliances  being  in  common  and  general  use  on  street  cars. 

Street  Railroads — Death  of  Pedestrian — Care  Required.1I — Where 
decedent  was  killed  in  a  collision  with  a  street  car,  and  the  court 
called  attention  to  the  particular  circumstances  of  the  case,  an  in- 
struction that  decedent  was  required  to  use  his  senses,  and  exercise 
that  degree  of  care  that  men  of  ordinary  prudence  would  have  ex- 
ercised under  the  particular  circumstances  of  the  case  as  disclosed 
by  the  evidence,  was  not  objectionable  as  requiring  too  low  a  degree 

li'For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers  with  respect  to  its  appli- 
ances and  roadbed,  see  foot-notes  appended  to  Alabama  Midland  Ry. 
Co.  V.  Guilford  (Ga.),  10  R.  R.  R.  472,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 
472,   where  all  the  preceding  ones  are  collected. 

For  the  authorities  in  this  series  on  the  question,  what  degree  of 
care  a  person  must  use  in  order  to  be  free  from  the  imputation  of 
negligence,  see  generally  extensive  note,  17  R.  R.  R.  236,  40  Am.  & 
Eng,  R.  Cas.,  N.  S.,  236;  extensive  note,  18  R.  R.  R.  296,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  296;  Crowe  v.  Michigan  Cent.  R.  Co.  (Mich.), 
24  R.  R.  R.  191,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  191;  Shandrew  v. 
Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  22  R.  R.  R.  588,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  589;  Raymond  v.  Portland  R.  Co.  (Me.),  22  R.  R.  R.  476, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  476. 

lySee  first  foot-note  appended  to  Wilson  v.  Southern  Ry.  (S.  Car.), 
22  R.  R.  R.  548.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  548;  foot-notes  ap- 
pended to  Cole  V.  Blue  Ridge  Ry.  Co.  (S.  Car.).  21  R.  R.  R.  606,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  606;  foot-notes  appended  to  Alabama 
G.  S.  R.  Co.  V.  Fulton  (Ala.),  20  R.  R.  R.  311,  43  Am.  &  Eng.  R.  Cas., 
X.  S.,  311. 
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of  care,  in  view  of  evidence  that  decedent  was  familiar  with  the 
surroundings  and  conditions  prevailing  at  the  place  of  the  accident. 

Same. — Where  the  court  repeatedly  charged  that  decedent  was  re- 
quired to  use  all  his  senses  to  avoid  collision  with  a  street  car  by 
which  he  was  killed,  and  that,  unless  he  did  so,  plaintiffs  could  not 
recover,  an  instruction  was  not  objectionable  in  the  use  of  the  ex- 
pression "observing  the  car,"  instead  of  requiring  decedent  to  have 
"looked  for  the  car"  before  attempting  to  cross  the  track. 

Same — Crossing  Streets — Place.** — Where  Secedent  was  killed  in 
a  collision  with  a  street  car,  as  he  was  crossing  the  track,  at  a  point 
some  distance  from  a  street  crossing,  but  at  which  a  large  number 
of  persons  habitually  crossed  the  track,  an  instruction  that  he  was 
entitled  to  rely  on  the  assumption  that  the  company  and  its  servants 
would  discharge  their  legal  duty  in  approaching  crossings  by  having^ 
their  cars  under  control  was  not  objectionable  because  the  accident 
did  not  happen  at  a  public  crossing. 

Same — Duty  of  Railway  Company. — Where  a  point  in  a  street  some 
distance  from  a  crossing  was  habitually  used  by  a  large  number  of 
persons  in  crossing  the  tracks  of  a  street  railway,  it  was  the  duty  of 
the  railway  company  to  conform  the  movements  of  its  cars  to 
such  condition  and  to  approach  such  point  with  the  same  degree 
of  care  it  was  required  to  approach  street  crossings. 

Same — Rights  in  Streets.tt — Where  a  street  railway  company  is 
authorized  to  lay  its  tracks  on  a  street,  no  part  of  the  street  is 
thereby  withdrawn  from  the  use  of  the  public,  the  street  being  merely 
burdened  with  an  additional  easement  in  favor  of  the  street  railway 
company,  with  a  preferential  right  of  passage  over  it. 

Trial — Instructions — Requests. — It  is  not  error  to  refuse  requests 
to  charge  which  are  covered  by  instructions  given. 

Death — Damages — Loss  of  Profits. — In  an  action  for  wrongful 
death,  an  instruction  authorizing  consideration  on  the  question  of 
damages  only  of  the  income  from  property  which   decedent's  skill, 

**For  the  authorities  in  this  series  on  the  question  whether  a 
person  injured  through  the  conduct  of  another  had  the  right  to  as- 
sume that  the  latter  had  or  would  perform  the  duties  owing  to  the 
person  injured,  see  foot-notes  appended  to  O'Brien  v.  St.  Paul  City 
Ry.  Co.  (Minn.),  23  R.'R.  R.  323,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323. 

ttFor  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see 
foot-notes  appended  to  Olney  v.  Omaha,  etc.,  St.  Ry.  Co.  (Neb.),  23 
R.  R.  R.  300,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  foot-notes  appended 
to  Adams  v.  Camden  &  S.  Ry.  Co.  (N.  J.),  8  R.  R.  R.  790,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  790,  where  all  the  preceding  ones  are  collected; 
foot-notes  appended  to  McCarthy  v.  Consolidated  Ry.  Co.  (Conn.), 
22  R.  R.  R.  685,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  685;  foot-notes  ap- 
pended to  United  Rys.  &  Elec.  Co.  v.  Watkins  (Md.),  22  R.  R.  R. 
641,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  641;  Indianapolis,  etc.,  Co.  v.  Kidd 
(Ind.),  22  R.  R.  R.  366,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  366;  Wein- 
berfirer  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  22  R.  R.  R.  351,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  351. 
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personal  supervision,  and  diligence  had  a  part  in  producing  was  not 
objectionable  as  authorizing  consideration  of  profits  arising  out  of 
decedent's  business. 

Appeal  from  District  Court,  Third  District;  M.  L.  Ritchie, 
Judge. 

Action  by  Emeline  Spiking  and  others  against  the  Consolidated 
Railway  &  Power  Company  and  another.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed, 

P.  L.  Williams,  G,  H.  Smith,  and  J.  G.  Willis,  for  appellants. 
Powers  &  Marioneaux,  for  respondents. 

Frick^  J.  This  is  an  action  for  damages  for  personal  injuries 
resulting  in  death.  The  plaintiffs,  respondents  in  this  court,  are 
the  widow  and  minor  children  of  the  deceased,  Thomas.  W.  Spik- 
ing, who,  in  August,  1902,  was  fatally  injured  by  a  street  car 
while  attempting  to  cross  the  street  railway  tracks  on  one  of  the 
streets  in  Salt  Lake  City.  The  acts  of  negligence  charged  against 
the  defendants,  appellants  liere,  are:  The  omission  to  sound  a 
gong  or  ring  a  bell,  or  to  give  any  warning  of  the  approaching 
car;  the  omission  to  have  the  headlight  on  the  car  lighted,  and 
in  omitting  to  have  any  lights  on  the  car;  the  omission  to  have 
the  car  provided  with  a  fender  or  guard  of  any  kind ;  operating 
the  car  at  a  high  and  reckless  rate  of  speed  with  the  brakes  re- 
leased, and  not  having  the  car  under  the  control  of  the  motorman 
or  any  other  person  while  approachiftg  and  passing  onto  a  certain 
switch,  the  place  of  the  accident,  and  in  omitting  to  look  and 
ascertain  whether  the  track  was  clear  and  free  from  persons 
passing  to  and  fro  at  the  point  of  the  accident.  The  evidence 
is  very  voluminous,  over  30  witnesses  having  been  examined,  a 
number  of  whom  were  eyewitnesses  to  the  accident;  and,  as  is 
usual,  there  is  a  conflict  with  regard  to  just  how  and  when  certain 
matters  occurred,  and  with  regard  to  the  existence  or  nonexist- 
ence of  others.  From  a  careful  reading  of  the  entire  transcript 
of  the  evidence,  the  following  facts  may  be  said  to  be  fairly  es- 
tablished: The  point,  or  immediate  vicinity,  of  the  accident,  is 
one  of  the  principal  business  centers  of  Salt  Lake  City.  The 
accident  occurred  on  East  Second  South  street,  about  85  feet 
east  of  the  east  crossing  of  Main  street,  at  which  crossing  the 
two  streets  intersect.  At  the  time  of  the  accident  the  appellants 
operated  cars  on  three  tracks  on  East  Second  South  street  run- 
ning parallel,  two  or  which  continued  west  across  Main  street, 
and  the  third,  being  the  north  track,  terminated  at  the  point  of 
the  accident  in  a  switch  which  connected  it  with  the  middle  one 
of  the  tracks  mentioned.  The  north  rail  of  the  northerly  track 
was  2&  feet  south  of  the  north  curb  of  East  Second  South  street. 
At  the  time  of  the  accident  there  was  no  overhead  or  trolly  wire 
connecting  the  north  with  the  middle  track,  and  the  cars  going 


462        Vol  2/  R  R  R— \'oi.  50  Am  &  Eng  R  Cas,  N  S 

spiking  V,  Coosolidated  Ry.  &  Power  Co 

west  on  the  north  track  were  switched  onto  the  middle  track 
by  what  is  termed  a  *'flying  switch,"  which  was  accomplished  by 
the  momentum  acquired  by  the  car  in  approaching  the  switch. 
On  the  north  and  middle  tracks  the  cars  went  west,  while  on  the 
south  track  they  went  east.  On  the  night  of  the  accident,  August 
16,  1902,  the  car  on  the  north  track  was  due  at  the  switch  at 
20  minutes  past  10  o'clock,  but  arrived  at  that  point  at  about  18 
minutes  past  10.  As  the  car  was  approaching  westerly  toward 
the  switch,  the  deceased  was  seen  by  a  number  of  witnesses  to 
start  from  the  north  curb  on  Second  South  street,  thence  going 
in  a  southerly  direction  towards  a  car  just  starting  east  on  the 
south  track,  which  car  would  pass  his  home.  Two  witnesses  tes- 
tified on  behalf  of  appellants,  who  were  passengers  on  the  car 
that  struck  the  deceased,  which  was  an  open  or  summer  car, 
that  they  saw  the  deceased  start  from  the  point  stated,  and  saw 
him  running  or  going  hastily  south  towards  the  car  on  the  south 
track.  In  the  course  the  deceased  was  going  he  would  cross  the 
north  track  at  the  switch,  and  when  he  arrived  there  the  car  in 
question  had  also  arrived  at  the  switch,  and  the  deceased  collided 
with  the  front  end  of  the  car,  which  knocked  him  down,  and  he 
fell  under  the  car,  and  the  wheels  of  the  rear  trucks  passed  over 
one  of  his  legs  and  one  foot,  crushing  them,  so  that  in  a  few 
days  thereafter  he  died  from  the  effects  of  the  injuries.  A  num- 
ber of  witnesses  testified  that  the  car  was  running  at  a  high  rate 
of  speed  in  approaching  the  switch,  others  said  it  was  running 
faster  than  usual,  while  the  motorman  testified  that  it  was  moving 
at  from  4^  to  6  miles  an  hour.  All  the  witnesses  concur  that 
no  gong  or  bell  was  sounded,  nor  any  warning  of  the  approach 
of  the  car  given.  Some  of  the  witnesses  testified  that  there  was 
no  lighted  headlight  on  the  car,  and  all  agree  that  just  before  the 
collision,  or  at  the  instant  at  which  it  occurred,  all  the  lights  in 
the  car  went  out.  The  current  was  cut  off  at  the  time  on  ac- 
count of  the  trolly  leaving  the  north  wire  in  making  the  cross- 
over from  the  north  to  the  middle  track,  and  the  brakes  were 
released  so  as  not  to  arrest  the  speed  of  the  car  in  making  the 
cross-over.  The  motorman  did  not  look  for  nor  see  the  deceased 
until  the  instant  he  was  struck  by  the  car,  at -which  time  the 
power  was  off,  and  the  only  way  the  speed  of  the  car  could  be 
checked  was  by  means  of  the  hand  brake,  which  the  motorman 
applied.  There  were  lights  in  the  streets,  and  other  lights  from 
the  surrounding  business  houses,  so  that  the  car  could  have  been 
seen  and  was  seen  approaching  from  the  east.  The  car  was  not 
provided  with  a  fender  or  any  guard.  The  Main  street  crossing 
across  the  tracks  for  pedestrians  was  about  85  feet  west  of  the 
switch  where  the  accident  occurred,  but  a  large  number  of  people 
habitually  crossed  the  tracks  at  the  point  of  the  accident  and 
immediately  to  the  east  thereof.  A  considerable  number  of  people 
were  about  the  place  at  the  time  of  the  accident,  not  directly 
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at  the  switch,  but  near  there,  to  the  north  and  south  of  it.  The 
cars  on  all  the  tracks  habitually  stopped  just  east  of  the  Main 
street  crossing  to  receive  and  discharge  passengers.  There  is 
some  evidence  that  the  deceased,  to  some  extent  at  least,  was 
familiar  with  the  conditions  prevailing  at  and  about  the  switch 
as  outlined  above.  WTiether  the  deceased  saw  the  car  approach- 
ing does  not  directly  appear.  It  does,  however,  appear  that  he 
was  hurrying  to  catch  the  outgoing  car.  At  the  time  of  the  ac- 
cident there  was  also  a  car  approaching  from  the  east  on  the 
middle  track  some  little  distance  in  the  rear  of  the  car  on  the 
ncrth  track.  Upon  substantially  the  foregoing  facts,  the  court 
submitted  the  case  to  the  jury,  who  returned  a  verdict  for  re- 
spondents, upon  which  a  judgment  was  duly  entered.  A  motion 
for  a  new  trial  having  been  duly  made  and  overruled,  the  ap- 
pellants prosecuted  this  appeal. 

A  great  number  of  errors  are  assigned,  but  as  counsel  have  con- 
demned them  in  their  brief  and  in  their  oral  argument,  we  shall 
consider  those  only  that  are  relied  up)on  in  the  argument. 

The  first  alleged  error  we  shall  consider  is  the  one  presented 
last  in  the  brief,  but,  as  it  logically  comes  first,  we  shall  reverse 
the  order.  It  is  urged  that  the  court  erred  in  refusing  to  direct 
a  verdict  for  the  appellants  upon  the  ground  that  the  deceased 
was  guilty  of  contributory  negligence  as  a  matter  of  law.  In 
support  of  this  contention  it  is  asserted  that  the  facts  of  this 
case  bring  it  within  the  rule  of  Teakle  x\  San  Pedro,  L.  A.  & 
S.  L.  Ry.  Co.  (Utah)  90  Pac.  402,  10  L.  R.  A.  (X.  S.)  486,  in 
which  we  held  that  a  person,  while  walking  along  the  railwav 
tracks  in  the  yard  of  the  railway  company  and  stepping  in  front 
of  a  moving  train  of  cars  without  looking  or  listening  when  he 
knew  the  cars  were  being  moved,  was  guilty  of  negligence  as 
matter  of  law.  It  is  contended  that  the  uncontradicted  testimony 
in  this  case  is  to  the  effect  that  the  deceased  bv  the  exercise  of 
ordinary  care  could  have  seen  the  approaching  car  in  time  to 
avoid  the  accident,  and  that,  as  matter  of  law,  he  must  be  held 
to  have  seen  it,  and  that,  therefore,  he  was  guilty  of  negligence 
in  attempting  to  cross  the  track  ahead  of  the  approaching  car. 
That  the  car  could  have  been  seen  approaching  from  the  east  for 
a  distance  of  nearly  a  block  there  is  little,  if  any,  room  for  doubt. 
That  the  deceased  was  required  to  exercise  ordinary  care  for  his 
own  safety,  and  to  that  end  make  use  of  all  of  his  faculties  for 
seeing  and  hearing,  no  one  questions;  but  whether  he  was  re- 
quired to  exercise  the  same  degree  of  care  in  attempting  to  cross 
a  street  railwav  track  as  in  making  a  similar  attempt  with  regard 
to  a  steam  railroad,  the  authorities  differ.  Some  of  the  cases 
cited  by  counsel  for  appellants,  namely.  Cawley  z\  La  Crosse  City 
Ry.  Co.,  101  Wis.  145,  77  N.  W.  179,  and  Young  v.  Citizens' 
St.  Ry.  Co.,  148  Ind.  58,  44  N.  E.  927,  47  N.  E.  142,  and  per- 
haps a  few  others,  hold  to  the  doctrine  that  the  degree  of  care 


464        Voi.  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Spiking  V,  Consolidated  Ry.  8l  Power  Co 

on  the  part  of  the  pedestrian  is  the  same,  in  both  cases — ^that  is, 
that  he  must  both  look  and  listen — and  in  one  case,  a  least,  it  is 
held  that  he  must  also  stop  to  do  so  before  crossing  a  street  rail- 
way track.  But  the  overwhelming  weight  of  authority,  including 
the  decisions  of  this  court,  is  to  the  contrary.  It  would  seem 
to  require  but  slight  reflection  to  realize  that,  in  the  nature  of 
things,  there  must  be  considerable  difference  between  an  attempt 
to  cross  a  street  railway  and  a  steam  railway,  or  in  passing  along 
the  tracks  of  the  one  or  the  other.  Without  stopping  to  point 
out  all  of  the  diflferences,  we  may  be  permitted  to  call  attention 
to  one  of  the  fundamental  differences  between  street  and  steam 
railways.  The  part  of  the  street  on  which  a  street  railway  track 
is  laid,  and  over  which  cars  are  operated,  is  not  withdrawn  from 
public  use  and  travel.  The  rights  and  duties  of  the  public  and 
the  street  car  operatives  are  mutual  and  reciprocal.  The  only 
right  that  the  operators  of  a  street  railway  possess  over  the  public 
generally  is  a  preferential  right  of  passage  over  the  tracks  with 
the  cars,  and  that  between  public  crossings  it  is  always  the  duty 
of  the  pedestrain  or  the  person  driving  a  vehicle  to  see  to  it  that  he 
does  not  impede  the  street  car.  But  the  street  car  company,  in 
operating  its  cars,  must  likewise  at  all  limes  and  places  exercise 
ordinary  care  so  as  not  to  injure  any  one  who  may  be  on  or  near 
the  track,  and  at  public  crossings  must  have  its  cars  under  the 
control  of  the  operator,  and  must  exercise  reasonable  care  to  have 
them  so  in  approaching  the  crossings;  the  degree  of  care  to  be 
exercised  always  depending  upon  the  prevailing  circumstances 
and  conditions.  As  a  general  rule,  therefore,  where  a  collision 
occurs  between  a  person  lawfully  using  the  street  and  a  street 
car,  the  question  as  to  whether  the  operator  or  such  person,  or 
both,  were  exercising  the  degree  of  care  that  the  law  imposes  is 
a  question  of  fact  depending  upon  all  the  surrounding  circum- 
stances and  conditions.  The  reciprocal  rights  and  duties  of  per- 
sons and  street  railway  companies  in  the  use  of  the  streets  is 
well  expressed  in  Campbell  7'.  Los  Angles  Tr.  Co.,  137  Cal.  565, 
70  Pac.  624,  where,  at  page  566  of  137  Cal.,  page  625  of  70 
Pac,  it  is  said:  **But,  as  has  been  frequently  held  by  this  court, 
the  same  character  of  care  is  not  demanded  of  one  crossing  a 
street  railroad,  where  cars  are  frequently  passing  at  a  slow  rate 
of  speed  and  can  be  easily  controlled,  as  is  demanded  of  one  cross- 
ing an  ordinary  steam  railroad  running  through  the  country,  on 
which  heavy  trains,  difficult  to  control,  go  at  stated  times  with 
great  speed.  With  respect  to  a  street  railroad,  the  mere  fact 
that  a  person  attempts  to  cross  it  when  a  car  is  seen  to  be  ap- 
proaching does  not  of  itself  constitute  negligence.  *  *  *  Or- 
dinarily, whether  or  not  he  (the  person  crossing)  was  negligent  in 
attempting  to  cross,  under  the  circumstances  of  the  case,  is  a  ques- 
tion for  the  jurv."  The  same  thought  is  expressed  in  Hall  v, 
Ry.  Co.,  13  Utah,  258,  44  Pac.  1049,  57  Am.  St.  Rep.  726,  in 
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the  following  language:    "Persons  traveling  on  the  public  street, 
along  or  across  a  street  railway  track,  are  not  held  to  the  exer- 
cise of  the  same  degree  of  care  and  precaution  as  they  are  when 
traveling  along,  or  upon,  or  across  the  ordinary  steam  railroad." 
To  the  same  effect  is  Thompson  v.  S.  L.  Rapid  Tr.  Co.,   16 
Utah,  289,  52  Pac.  92,  40  L.  R.  A.  172,  67  Am.  St.  Rep.  621. 
The  case  of  Marden  v.  Portsmouth,  etc.,  R.  Co.,  100  Me.  41, 
60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep.  476,  is  a  well-con- 
sidered case,  in  which  a  large  number  of  cases  of  this  class  are 
reviewed,  and  where  the  Utah  cases  are  cited  with  approval.     In 
Benjamin  v.  Holyoke  St.  Ry.,  160  Mass.  3,  35  N.  E.  95,  39  Am. 
St.  Rep.  446,  in  referring  to  this  subject,  it  is  said:     "The  use 
of  the  street  for  electric  cars  and  by  the  general  public  was  con- 
current; and  the  defendant  (the  company)  was  bound,  in  using 
the  street,  to  have  reference  to  its  reasonable  use  by  others." 
We  have  examined  a  large  number  of  cases,  and,  from  the  de- 
cisions, we  are  forced  to  the  conclusion  that,  where  the  condi- 
tions and  circumstances  are  as  they  were  in  the  case  at  bar,  the 
question  of  negligence  is  within  the  province  of  the  jury.    In  ad- 
dition to  the  cases  already  mentioned,  we  cite  the  following  well- 
considered  cases:    Robbins  7f.  Springfield  St.  Ry.,  165  Mass.  30, 
42  X.  E.  334;  Newark  Pass.  Ry.  v.  Black,  55  N.  J.  Law,  611, 
27  Atl.  1067,  22  L.  R.  A.  374;  Lawler  v,  Hartford  St.  Ry.,  72 
Conn.  74,  43  Atl.  545 ;  Shea  v.  St.  Paul  City  Ry.,  50  Minn.  395, 
52  N.  W.  902;  Holmgren  v.  Twin  City  Rapid  Tr.  Ry.,  61  Minn. 
85,  63  N.  W.  270;  Clark  v.  Bennett,  123  Cal.  275,  55  Pac.  908; 
McClain  z^.  Brooklyn  Ry.,  116  N.  Y.  459,  22  N.  E.  1062;  Cope- 
land  V.  Met.  St.  Ry.,  67  App.  Div.  (N.  Y.)  483-485,  73  X.  Y. 
Supp.  856. 

The  law  required  that  the  deceased  exercise  ordinary  care  for 
his  own  safety.  To  this  end  he  was  required  to  make  use  of  all 
of  his  senses  to  avoid  injury.  Did  he  meet  this  legal  require- 
ment at  the  time  and  place  of  the  accident?  It  is  easy  enough 
to  assume,  when  viewing  the  matters  retrospectively,  that  one 
has  failed  in  this,  that,  or  the  other  thing,  and,  if  he  had  not  so 
failed,  he  would  not  have  been  injured.  In  view  of  all  the  cir- 
cumstances, may  not  reasonable  men  differ  with  regard  to  his 
conduct,  as  disclosed  by  the  evidence,  just  before  and  at  the  time 
of  the  accident?  May  not,  likewise,  reasonable  men  draw  dif- 
ferent conclusions  from  the  conceded  facts?  The  deceased  had 
a  right  to  cross  the  track  in  an  attempt  to  board  the  street  car  on 
the  southerly  track.  He  had  a  right  to  do  so  even  hastily,  pro- 
vided he  exercised  ordinary  care  for  his  own  safety  in  view  of 
his  surroundings.  He  may  have  seen  the  car  on  the  north  track 
approaching  from  the  east.  He  may  have  assumed  that  it 
would  reduce  its  speed  on  nearing  the  cross-over  switch.  But 
whether  he  saw  it  or  not,  the  jury  had  a  right  to  determine  from 
all  the  facts  whether  or  not  he  acted  with  reasonable  care,  and 
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whether  the  motorman,  in  approaching  the  switch,  did  likewise. 
Moreover,  as  tiie  car  was  approaching  a  place  where  a  consider- 
able number  -of  persons  habitually  crossed  the  track,  a  place  near 
the  public  crossing  on  Main  street,  and  immediately  east  of  which 
the  cars  habitually  stopped  to  take  on  and  discharge  passengers, 
the  deceased  might  have  assumed  that,  if  the  motorman  intended 
to  make  the  cross-over  without  reducing  the  speed  of  the  car, 
he  would  give  some  warning  of  his  intention  to  do  so.     If  the 
motorman  had  done  either,  it  is  quite  probable  that  the  accident 
would  not  have  occurred.    Under  all  these  circumstances,  it  was 
a  question  of  fact  for  the  jury  to  say  whether  the  deceased  was 
guilty  of  negligence  which  directly  contributed  to  the  accident. 
Even  an  error  of  judgment  by  the  pedestrian,  based  upon  some 
act  or  duty  required  of  the  company  or  its  servants,  may  be  taken 
into  consideration  in  determining  who  is  in  the  wrong.     This 
is  well  illustrated  in  the  case  of  Copeland  v.  Met.  St.  Ry.,  supra, 
where  a  woman,  in  attempting  to  cross  a  street  car  track  ahead  of 
an  approaching  car   which   she  saw   coming   toward   the   point 
where  she  intended  to  cross,  was  struck  and  injured  while  in 
the  act  of  crossing.    The  court,  in  referring  to  her  conduct, 'used 
this  language:     "Her  judgment  that  she  could  cross  in  safety 
was  in  fault  only  because  of  the  fact  that  the  motorman  had 
decided  not  to  stop  in  answer  to  the  signal,  *Slow  down;'  nor 
did  he,  by  the  ringing  of  a  bell,  notify  her  of  his  intention."    The 
car  in  that  case  was  signaled  to  stop  by  the  woman's  son.     It 
was  a  car  which  did  not  stop  at  the  particular  point,  and  pro- 
ceeded on  its  course,  and  reached  the  point  where  the  woman 
crossed  tlie  track  in  less  time  than  she  had  calculated,  and  was  in- 
jured by  reason  of  this  miscalculation.    The  case  of  McClain  v, 
Brooklyn  Ry.,  supra,  is  likewise  one  where  the  facts  and  cir- 
cumstances were  in  some  respects  similar  to  those  at  bar ;  and  in 
that  case  it  was  also  held  that  the  conduct  of  the  parties  involved 
questions  of  fact  to  be  determined  by  the  jury.     It  may  be  that 
in  some  of  the  cases  the  conduct  of  the  pedestrian  may  be  of  such 
a  character  that  the  question  is  one  of  law  merely.    The  case  of 
Boring  z\  Union  Trac.     Co.,  211  Pa.  594,  61  Atl.  77,  affords  an 
illustration  of  that  class.    There  the  injured  person  walked  along 
the  side  of  the  street  railway  track  ahead  of  an  oncoming  car, 
and,  without  looking,  suddenly  stepped  onto  the  track  in  front 
of  the  car,  and  was  struck  and  injured.    It  was  held  that  the  in- 
jured person  was  negligent  as  a  matter  of  law.     We  are,  how- 
ever, not  dealing  with  such  a  case.    In  this  case  there  were  many 
matters  to  be  considered,  on  at  least  some  of  which  reasonable 
men  might  arrive  at  different  conclusions.     The  Teakle  Case, 
supra,  was  entirely  different  in  this  respect  from  the  case  at  bar. 
There  only  one  conclusion  was  permissible  from  the  conceded 
facts;  and  hence  it  was  a  question  of  law,  and  was  decided  as 
such.     We  are  convinced  that  the  court  committed  no  error  in 
submitting  the  case  to  the  jury. 
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The  next  assignment  to  be  noticed,  briefly  stated,  arises  as  fol- 
lows: Mrs.  Spiking,  one  of  the  respondents,  testified  as  a  wit- 
ness in  the  case,  and,  before  the  respondents  rested,  counsel  for 
appellants  asked  leave  to  recall  her  for  further  cross-examination. 
After  this  was  concluded,  her  counsel  proposed  to  ask  her  a  fur- 
ther question  upon  a  matter  which  he  said  was  not  proper  on 
redirect,  but  desired  to  ask  it  because  it  had  been  overlooked.  No 
objection  being  made,  counsel  asked  the  following  question: 
"How  was  Mr.  Spiking  as  to  being  a  careful  and  cautious  man  ?" 
The  witness  answered :  "Yes,  sir ;  he  was  very  careful."  Coun- 
sel for  appellants  offered  no  objection  to  the  question,  but  im- 
mediately after  the  answer  moved  to  strike  it  out  as  "irrelevant, 
immaterial,  and  incompetent."  The  court  denied  the  motion,  and 
permitted  the  answer  to  stand.  Counsel  for  appellants 
now  urge  that  the  court  erred  in  refusing  to  strike 
out  the  answer.  That  the  evidence  of  the  character  con- 
tained in  the  foregoing  answer  is  improper  in  view  of  all  the 
evidence  in  the  case  must  be  conceded.  This  is  well  illustrated 
by  the  following  authorities:  Adams  v,  C,  M.  &  St.  P.  Rv.,  93 
Iowa,  565,  61  N.  W.  1059;  Louisville  Ry.  Co.  v.  McClish,  115 
Fed.  268,  53  C.  C.  A.  60;  Glass  v.  Memphis  &  C.  Ry.,  94  Ala. 
591,  10  South.  215;  Chase  v,  Maine  C.  Ry.,  77  Me.  62,  52  Am. 
Rep.  744;  Towle  v.  Pac.  Imp.  Co.,  98  Cal.- 342,  33  Pac.  207. 
Some  of  the  authorities  are  to  the  effect  that,  where  there  are  no 
eyewitnesses  in  a  case  of  death  by  accident,  such  evidence  is 
proper.  1  Shear.  &  Redf.  Ev.  (5th  Ed.)  §  111;  1  Elliott,  Ev.  § 
217.  Conceding  the  evidence  to  be  improper,  can  this  court  re- 
view the  alleged  error  in  view  of  the  state  of  the  record?  The 
question  was  one  propounded  immediately  after  opposing  counsel's 
attention  was  directed  to  the  fact  that  the  question  would  be  asked 
out  of  the  regular  order.  The  question  upon  its  face  was  one  that 
indicated  what  the  character  of  the  answer  thereto  would  be. 
The  answer  of  necessity  would  be  that  deceased  was  either  a 
careful  man  or  a  careless  man.  If  the  answer  was  that  he  was 
a  careful  man,  then  appellants'  counsel  did  not  want  it,  and,  if  it 
had  been  to  the  contrary,  respondents'  counsel  would  have  been 
opposed  to  it.  But  either  way  the  testimony  was  improper. 
This  is  always  the  result,  with  regard  to  improper  testimony,  un- 
der conditions  as  above  indicated;  and  in  view  of  this  the  courts 
have  evolved  and  adopted  a  rule  of  practice  which  is  that  where 
the  question  fairly  indicates  what  the  nature  of  the  answer  will 
be,  then  the  adverse  counsel  must  object  to  the  question  and 
obtain  a  ruling,  and  save  an  exception  to  make  the  error,  if  any 
be  committed,  available  in  a  court  of  review.  Error  may  not  be 
predicated  upon  a  denial  of  the  motion  alone.  This  rule  is  well 
stated  in  People  v,  Williams,  127  Cal.  216,  59  Pac.  583,  in  the 
following  words :  ''When  it  is  apparent  from  the  question  that 
the  answer  will  contain  evidence  necessarily  inadmissible,  then 
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the  motion  to  strike  out  comes  too  late,  unless  preceded  by  an 
objection  to  the  question;  but  the  rule  is  otherwise  when  the 
evidence  may,  or  may  not,  be  admissible."  The  authorities  are 
numerous  to  this  effect,  and  among  which  we  refer  to  the  follow- 
ing :  Taylor  v.  State,  100  Ala.  68,  14  South.  875 ;  Way  v.  John- 
son, 5  S.  D.  237,  58  N.  W.  552;  Wendt  v.  R.  Co.,  4  S.  D.  476, 
57  N.  W.  227;  Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Wynant,  134 
Ind.  681,  34  N.  E.  569;  Grain  v.  Houston,  45  Neb.,  at  page  836, 
64  N.  W.  245;  McCellan  v.  Hein,  56  Neb.  600,  77  N.  W.  120; 
3  Jones  on  Ev.  §  898;  22  PI.  &  Pr.  1310.  In  the  foregoing  cases, 
excepting  those  from  Nebraska,  where  the  record  is  like  the  one 
before  us,  it  is  held  that  the  alleged  error  is  not  reviewable.  In 
Nebraska,  however,  it  is  held  that  the  motion  to  strike  out  is 
always  addressed  to  the  sound  legal  discretion  of  the  trial  court, 
and  that  a  clear  abuse  of  this  discretion  is  always  reviewable.  If 
we  adopt  the  rule  generally  recognized,  we  cannot  review  the 
alleged  error,  because  under  that  rule  a  failure  to  object  to  the 
question  waives  the  error.  What  would  be  the  result  if  we  should 
adopt  the  Nebraska  rule?  Has  the  trial  court  so  clearly  abused 
his  legal  discretion  that,  in  view  of  the  state  of  the  record,  error 
may  be  predicated  thereon?  When  the  motion  to  strike  out  was 
made,  counsel  for  appellant  offered  some  excuse  for  not  making 
an  objection  before  question  was  answered.  Whether  the  ex- 
cuse was  well  founded  depended  upon  the  circumstances,  all  of 
which  occurred  in  the  presence  of  the  court,  and  he  necessarily 
deemed  the  excuse  insufficient.  We  arrive  at  this  conclusion  from 
the  fact  that  at  various  times  during  the  trial,  where  answers  had 
been  made. before  an  objection  either  was  or  apparently  could 
have  been  interposed,  the  court  permitted  counsel  on  both  sides 
to  make  objections,  obtain  rulings  thereon,  and  take  exceptions, 
so  that  the  point  could  be  reviewed  by  this  court.  In  this  instance 
no  such  permission  was  asked.  If  we  attempted  to  review  the 
action  of  the  court  from  this  point  of  view,  we  would  have  to 
hold  that  in  the  light  of  the  record  the  court  did  not  abuse  its 
discretion  in  denying  the  motion  to  strike  out  the  answer.  W^e 
do  not  wish  to  be  understood  as  holding  that  in  no  case  where 
improper  evidence  was  elicted  in  this  way,  which  in  and  of  it- 
self either  made  a  case  or  stated  a  defense,  it  would  not  be  held 
that  the  action  of  the  trial  court  in  denying  a  motion  to  strike 
out,  when  timely  made,  would  not  be  reviewed.  In  such  a  case 
the  record  upon  its  face  might  show  an  abuse  of  discretion.  Such 
is  not  the  case  before  us,  and  therefore  this  assignment  cannot 
be  sustained. 

The  remainder  of  the  assignments  all  refer  to  the  instructions. 
In  passing  upon  those  alleged  errors  the  length  of  the  instructions 
makes  it  impracticable  to  set  them  forth  in  full.  W^e,  therefore, 
can  do  no  more  than  to  refer  to  the  particular  parts  of  which 
complaint  is  made.    The  instructions  given  by  the  court  cover  20 
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typewritten  pages  of  legal  cap,  and  the  requests  cover  21  pages 
in  addition  to  those  given.  There  are  many  exceptions  to  those 
that  were  given,  and  many  more  to  the  refusal  of  requests  not 
given. 

The  first  assignment  to  be  noticed  relates  to  the  refusal  to  give 
two  special  requests  offered  by  appellants,  and  in  the  giving  of  an 
instruction  upon  the  same  subject  by  the  court.  In  the  complaint 
negligence  was  predicated  upon  the  failure  of  appellants  to  equip 
the  car  with  a  fender  or  guard  of  some  kind.  At  the  trial  re- 
spondents produced  a  witness  who  had  been  employed  as  a  motor- 
man  and  gripman  for  a  period  of  nearly  eight  years  on  cars  pro- 
pelled by  electricity  and  cable  in  various  cities  from  Chicago  to 
the  Pacific  Coast,  including  Salt  Lake  City.  Counsel  for  re- 
spondents asked  the  witness  whether  or  not,  during  the  time  that 
he  was  employed  as  motorman  or  gripman,  cars  in  the  different 
cities  were  equipped  with  fenders.  This  evidence  was  objected 
to  as  "incompetent,  immaterial,  and  irrelevant."  Counsel  for 
respondents  then,  by  various  questions  and  offers  which  cover 
about  10  pages  of  the  transcript  of  the  evidence,  attempted  to 
prove  that  the  street  cars,  during  the  time  the  witness  was  em- 
ployed as  above  stated,  were  equipped  with  fenders  in  the  cities 
of  Chicago,  Omaha,  Seattle,  San  Francisco,  and  Los  Angles,  all 
of  which  was  objected  to,  and  the  objections  sustained.  After 
counsel  had  made  repeated  offers  to  get  into  the  record  the  evi- 
dence with  regard  to  the  use  of  fenders,  co^insel  for  appellants 
suggested  that  the  purpose  for  which  fenders  were  used  was  a 
matter  of  common  knowledge,  and  not  a  subject  of  expert  evi- 
dence. The  court  adopted  this  view,  and  ruled  that  the  purposes 
for  which  fenders  were  used  on  street  cars  was  a  matter  of 
which  judicial  notice  could  be  taken  by  both  the  court  and  jury. 
Thereupon  counsel  for  appellants  objected  to  any  evidence  with 
regard  to  the  use  of  fenders.  Their  objections  were  sustained. 
No  evidence  upon  the  subject  of  fenders  was  admitted,  except 
that  the  car  in  question  was  not  equipped  with  a  fender  or  guard 
of  any  kind.  Upon  this  state  of  the  record,  counsel  for  appellants 
requested  the  court  to  instruct  the  jury  that  there  was  no  evi- 
dence "that  at  the  time  of  the  accident  guards  and  fenders  were 
in  general  use  by  companies,  in  similar  business,  doing  their 
business  in  a  prudent  manner,"  and  that  "there  is  no  proof 
of  negligence  against  the  defendants,  or  either  of  them,  on  ac- 
count of  there  being  no  fender  upon  the  car."  The  court  charged 
the  jury  upon  this  subject  as  follows:  "If  you  find  that  such 
car  did  not  have  a  fender,  you  cannot  find  against  the  defendants 
upon  that  alone,  unless  you  find  also  from  the  evidence  that,  if 
the  car  had  a  fender,  the  accident  might  have  been  averted 
thereby."  It  is  strenously  insisted  that  the  refusal  to  instruct  as 
requested,  and  that  the  giving  of  the  instruction  quoted  above, 
constitutes  prejudicial  error.    It  is  urged  that  the  instruction  was 
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not  based  upon  a  subject  of  which  there  was  any  evidence;  that 
by   the   repeated   decisions   of   this   court   instructions   must  be 
based  upon  the  evidence,  and  to  instruct  upon  a  subject  unsup- 
ported  by  evidence  constitutes  prejudicial  error.     Undoubtedly 
such  is  the  general  rule,  which  has  been  laid  down  by  this  and 
jnany  other  courts.     Does  the  claim  here  made  come  within  the 
rule?    We  do  not  think  so,  for  several  reasons.    From  what  has 
been  said  it  is  apparent  that  both  the  court  and  coiTnsel  for  ap- 
pellant treated  the  purpose  for  which  fenders  were  used  on  street 
cars  as  a  matter  of  general  knowledge.     If  this  was  the  correct 
view,  then  the  object,  purpose,  and  use  of  fenders  was  in  the 
case  to  be  considered  by  the  jury,  as  if  it  had  been  testified  to  by 
witnesses.     It  is  elemental  that  any  facts  which  are  generally 
known  and  accepted,  and  of  which  courts  take  judicial  knowledge, 
are  part  of  the  case  as  facts,  and  the  court  may  instruct  upon  them 
to  the  same  extent  as  upon  other  facts.     Counsel  cannot  at  the 
trial  obtain  rulings  in  their  favor  upon  objections  to  evidence 
upon  the  ground  that  it  is  immaterial  because  the  matter  is  one 
of  general  and  common  knowledge,  and  then  urge  on  review  that 
there  is  no  evidence  upon  the  subject  to  support  an  instruction. 
But,  apart  from  this,  there  is  room  for  the  contention  that  the  in- 
struction, after  it  was  modified  by  the  court,  in  effect  still  was 
merely  negative.    The  court  told  the  jury  that  they  could  not  find 
against  appellants  upon  the  omission  to  equip  the  car  with  a  fen- 
der unless  they  found  that  the  accident  could  have  been  averted 
by  the  fender.     When  the  court  told  the  jury  that  they  could 
not  consider  the  absence  of  a  fender  unless  they  found  that  if 
one  had  been  provided  it  would  have  averted  the  accident,  he  in 
effect  told  them  that  the  fender  was  not  in  the  case.  *  All  through 
the  instructions,  and  in  the  evidence  as  well,  where  the  term  "ac- 
cident" is  used,  it  refers  to  the  collision  itself.    If  the  court  had 
used  the  term  "collision"  instead  of  "accident"  in  the  instructions, 
all  would  at  once  agree  that  the  presence  of  a  fender  could  not 
have  averted  the  collision.    The  fender  was  not  calculated,  like  a 
gong  or  a  bell,  or  even  a  headlight,  to  apprise  one  of  an  approach- 
ing car  so  as  to  avoid  it.    A  fender  could  have  been  used  to  pre- 
vent a  person  colliding  with  the  front  end  of  the  car  from  getting 
under  the  wheels  by  shoving  him  off  the  track  or  by  carrying  him 
along  in  front  of  the  car.     If  the  court  had  told  the  jury  that 
a  fender  might  be  considered  in  case  they  found  that  it  would  have 
prevented  the  injuries — that  is,  the  crushing  of  deceased's  leg  and 
foot — there  would  be  more  force  to  counsel's  contention.     Even 
then  we  think  the  instruction  would  not  be  subject  to  the  crit- 
icisms made  of  it.    We  do  not  rest  our  decision  with  regard  to 
this  assignment  upon  what  we  have  said  about  the  negative  char- 
acter of  the  instruction ;  what  we  have  said  was  for  the  purpose 
of  illustrating  the  point  that  the  instruction  is  not  necessarily 
open  to  the  construction  placed  upon  it  by  counsel. 
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Passing  now  to  the  claim  made  by  counsel  that  by  this  in- 
struction    the    jury    were    authorized    to    require     frorq     the 
appellants  a  standard  of  care  in  the  conduct  of  their  business 
different  from  that  which  may  have  been  generally  prevailing — 
that  is,  in  view  that  there  was  no  evidence  in  the  record  with  re- 
gard to  the  use  of  fenders  generally — the  jury  could  not  be  per- 
mitted to  say  that  not  to  use  one  on  the  car  in  question  consti- 
tuted negligence.    It  is  true,  as  is  well  said  in  section  44  of  Labatt 
on     Master  and   Servant,  that :   .  "The     unbending       test     of 
negligence     in     methods,     machinery,     and     appliances     is     the 
ordinary  usage  of  the  business.     No  man  is  held  by  law  to  a 
higher    degree  of  skill  than  the  fair  average  of  his  profession  or 
trade,  and  the  standard  of  due  care  is  the  conduct  of  the  average 
prudent  man."     This  doctrine  with  regard  to  the  use  of  safety 
and  other  appliances  is  approved  and  adopted  by  this  court,  in 
speaking  through  the  present  Chief  Justice,  in  the  case  of  Fritz  v. 
Electric  Light  Co.,  18  Utah,  493,  56  Pac.  90.     We  have  no  in- 
clination to  either  question  the  soundness  of  the  doctrine  or  to 
modify  it;  but  we  are  convinced  it  is  not  applicable  to  the  facts 
in  this  case.    It  does  not  follow  that,  because  it  may  be  necessary 
to  prove  that  certain  appliances  are  in  general  use  before  negli- 
gence can  be  predicated  upon  the  omission  to  supply  them,  there- 
fore the  rule  applies  to  all  appliances  of  whatever  kind  or  char- 
acter, or  for  whatever  purpose  used.    The  purpose  of  some  ap- 
pliances may  be  so  generally  known  that  it  becomes  a  matter  of 
common  knowledge;  and  therefore  the  proof  in  that  regard  may 
be  dispensed  with.     This  may  be  illustrated  by  referring  to  a 
few  only  of  many  instances  that  may  be  named.     Would  any 
one  now  assert  that,  before  one  could  predicate  negligence  oh  the 
failure  to  provide  a  headlight  on  a  locomotive  engine  during  its 
use  at  night,  or  in  failing  to  provide  cars  in  use  with  brakes,  or 
in   providing  such   locomotive  engines  or  other   boilers   in   use 
with  what  are  known  as  "spark  arresters,"  proof  *would  have 
to  be  made  that  such  appliances  are  in  general  use?    We  think 
not,   for   the  simple  reason  that  the  purposes  of  the  appliances 
above  mentioned  have  become  so  generally  known  that  proof  of 
the  fact  is  wholly  unnecessary.     This  in  time  will  no  doubt  be 
true  of  some  of  the  appliances  which  now  require  proof  of  gen- 
eral use.     If  this  be  so,  does  the  fender,  as  applied  to  street  cars, 
come  w^ithin  the  category  of  appliances  whose  purposes  are  a 
matter  of  common  knowledge?    We  think  it  does.     It  certainly 
has  a  clear  and  well-defined  meaning;  and  its  purpose  has  also 
received  legal  recognition.     "Fender,"  in  19  Cyc.  489,  is  defined 
as  follows :     "As  applied  to  street  railway  cars,  a  guard  or  pro- 
tection against  danger  to  pedestrians."    In  the  case  of  Cape  May 
Ry.  V.  Cape  May,  59  N.  J.  Law,  403,  36  Atl.  699,  36  L.  R.  A- 
653,  in  referring  to  the  term  "fenders"  as  used  in  an  ordinance, 
where  the  objection  was  made  that  the  use  of  the  term  "fenders," 
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without  further  definition,  was  vague  and  uncertain,  and  for  that 
reason  the  ordinance  was  not  enforceable,  it  was  said,  "The  term 
*  fender'  is  well  defined  and  readily  understood  as  a  guard  and 
protection  against  dangers,"  and  the  ordinance  was  accordingly 
enforced.  If,  therefore,  the  term  "fender"  has  acquired  a  well- 
defined  meaning  in  law,  and  its  purpose  is  legally  recognized  and 
understood,  it  must  be  so,  because  this  meaning  is  the  popularly 
and  generally  accepted  meaning  and  purpose.  The  law  does  not 
precede  but  follows  the  popular  and  general  understanding  with 
regard  to  such  matters.  We  think,  therefore,  that  in  this  case, 
in  view  that  the  negligence  was  predicated  entirely  upon  the 
omission  to  provide  the  car  with  any  fender  or  guard  whatever, 
the  court  had  the  right  to  take  judicial  nqjice  of  the  purpose  of 
fenders  as  applied  to  street  cars.  Had  ihe  complaint  charged 
negligence  in  the  use  of  an  improper  fender,  or  of  one  not  in  gen- 
eral use,  then  it  no  doubt  would  have  been  necessary  to  support 
the  allegation  wilh  proper  proof  by  showing  the  kind  of  fenders 
in  use  generally  by  those  engaged  in  a  similar  business  which 
was  managed  and  conducted  with  ordinary  prudence  and  care. 
But  the  negligence,  if  any,  consisted  in  not  providing  any  ap- 
pliance whatever,  the  purpose  of  which  is  w^ell  known  and  recog- 
nized, and,  this  being  so,  the  only  proof  that  was  required  was 
to  show  its  absence.  If  we  are  right  in  our  conclusions,  then 
it  was  for  the  jury  to  say,  from  all  the  facts  and  circumstances 
in  evidence,  together  with  the  inferences  to  be  drawn  from  them, 
whether  or  not  a  fender  would  have  obviated  the  injuries.  Un- 
less the  jury  so  found,  the  absence  of  a  fender  was  wholly  im- 
material. The  mere  fact  that  no  fender  was  provided  did  not, 
and  could  not,  have  any  effect  one  way  or  the  other,  unless  the 
fender  would  have  guarded  and  protected  the  deceased  against 
injury.  We  remark  further,  that,  in  view  of  what  we  have  said 
with  regard  to  the  purposes  of  fenders,  it  may  well  be  that  the 
street  railway  company  can  no  longer  excuse  itself  for  not  equip- 
ping its  cars  with  fenders  at  this  late  date  by  simply  pointing  to 
the  fact  that  others, '  engaged  in  similar  business,  do  likewise. 
There  are  some  things  that  it  may  be  negligent  to  do,  or  omit  to 
do,  although  all  others  do  or  omit  to  do  them.  This  is  well  il- 
lustrated in  the  cases  of  Webster  v.  Symes,  109  Mich.  1,  66  N.  W. 
580,  and  Ilwaco  Ry.  Co.  v,  Hedrich,  1  Wash.  446,  25  Pac.  335, 
22  Am.  St.  Rep.  169.  W^e  are  convinced  that  appellants  were  not 
prejudiced  in  any  of  'their  substantial  rights  in  this  regard,  and 
therefore  this  assignment  must  be  overruled. 

It  is  also  claimed  that  the  court  erred  in  instructing  the  jury 
with  regard  to  the  duties  devolving;  upon  deceased  in  attempting 
to  cross  the  track.  In  this  regard  the  court  in  effect  told  the  jury 
that  the  deceased  was  required  to  use  his  senses,  and  exercise  that 
degree  of  care  that  men  of  ordinary  prudence  would  have  ex- 
ercised under  the  particular  circumstances  of  the  case  as  dis- 
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closed  by  the  evidence.  It  is  urged  that  this  was  insufficient,  be- 
cause the  deceased  was  shown  to  have  been  familiar  with  the  sur- 
roundings and  conditions  prevailing  at  the  place  of  the  accident, 
and  therefore  the  usual  or  ordinary  test  did  not  cover  the  case. 
We  think  otherwise.  The  court  called  attention  to  the  particular 
circumstances  of  this  case,  and  within  these  were  necessarily  in- 
cluded all  the  circumstances  which  had  any  bearing  upon  the  con- 
duct of  either  party.  Moreover,  there  is  no  intimation  anywhere 
in  the  record  that  any  one  tnade  any  claim  that  any  consideration 
should  be  based  upon  the  fact  that  the  deceased  did  not  know  the 
conditions  and  circumstances  surrounding  him  at  the  time  of  the 
accident,  and  that  he  did  not  know  the  conditions  generally  pre- 
vailing at  that  place.    We  cannot  perceive  any  error  in  this  regard. 

Error  is  also  predicated  upon  the  instruction  where  the  court 
referred  to  the  care  the  deceased  was  required  to  exercise  in  look- 
ing for  an  approaching  car.  In  this  instruction  the  court  used 
the  expression  of  "observing  the  car"  instead  of  ^'looking  for  the 
car"  before  attempting  to  cross  the  track.  It  is  urged  that  to 
merely  require  one  to  observe  an  approaching  car  is  not  sufficient ; 
that  it  does  not  meet  the  duty  imposed  by  law,  which  requires 
that  a  pedestrian,  before  attempting  to  cross  the  track,  must  look 
to  see  whether  or  not  a  car  is  approaching.  We  think  the  jury 
clearly  understood  what  the  court  desired  to  impress  upon  them 
in  the  instruction.  The  court  repeatedly  told  the  jury  that  the 
deceased  was  required  to  use  all  of  his  senses,  and  in  different 
instructions  told  them  what  the  law  required  of  him,  and,  unless 
they  found  that  he  had  complied  with  those  requirements,  the 
respondents  could  not  recover.  In  view  of  this  the  appellants 
could  not  have  been  prejudiced. 

Another  error  assigned  is  that  the  court  erred  in  directing  the 
jury  that  a  person,  in  attempting  to  cross  a  street  railway  track, 
"has  a  right  to  rely  upon  the  assumption  that  the  company  and 
its  servants  will  discharge  their  legal  duty,  in  approaching  cross- 
ings, by  having  their  cars  under  control."  It  is  urged  that,  in 
view  that  the  accident  did  not  occur  at  a  public  crossing,  there- 
fore the  instruction  is  not  based  on  the  evidence  and  is  contrary 
to  law.  The  instruction,  however,  contains  simply  an  abstract 
statement  of  the  law,  as  applied  to  persons  and  street  railroad 
companies,  with  regard  to  crossings  generally.  It  is  true  that  the 
accident  occurred  at  a  point  some  distance  east  of  the  main 
street  crossing.  But  there  was  an  abundance  of  evidence  which 
tended  to  show  that  a  large  number  of  persons  habitually  crossed 
the  track  at  and  near  the  place  of  the  accident.  This,  in  effect, 
widened  the  extent  of  Main  street  crossing,  all  of  which  had  ex- 
isted for  a  long  time  prior  to  the  accident,  and  was  well  known 
to  the  street  car  company  and  its  servants;  and  hence  it  became 
their  duty  to  adopt  the  movements  of  the  cars  to  the  prevailing 
conditions  and  circumstances.     As  we  have  already  pointed  out 
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in  this  opinion,  no  part  of  the  public  street  is  withdrawn  from  use 
by  placing  a  street  railway  track  upon  it.  The  street  thereby  is 
merely  burdened  with  an  additional  easement  in  favor  of  the 
street  railway  company,  with  the  preferential  right  of  passage 
over  it.  The  public  are  not  merely  licensees  in  using  that  portion 
of  the  street  occupied  by  the  street  railway  track.  They  are  not 
there  by  the  mere  permission  of  the  owner  of  the  street  railway; 
but  they  are  there  as  a  matter  of  legal  right,  and  may  so  remain 
until  the  street  railway  company  desiVes  to  pass  over  it  with  one 
of  its  cars.  The  right  of  passage  by  the  company  is  a  preferential 
right  to  which  all  others  must  yield.  But,  in  exercising  this  right, 
the  company  and  its  servants  must  have  due  regard  for  the  safety 
of  those  who  may  be  on  the  street,  or  on  or  near  the  street  rail- 
way tracks.  If,  therefore,  any  considerable  number  of  persons 
habitually  cross  the  track  at  a  certain  point,  it  is  not  material  that 
such  a  point  is  not  at  the  regularly  established  crossing  in  so  far 
as  it  affects  the  care  of  the  street  railway  company  in  passing 
that  particular  place.  The  right  to  the  use  of  the  public  streets 
cannot  be  curtailed  in  this  way.  The  public  must  have  due  re- 
gard for  the  preferential  right  of  passage  of  the  street  cars,  and 
must  exercise  the  degree  of  care  commensurate  with  this  right; 
but  the  street  car  company  may  not  say  that  it  will  not  permit  the 
use  of  streets  except  at  public  crossings,  and  that  any  person  who 
attempts  to  use  or  cross  them  at  other  places  does  so  at  his  peril. 
Both  parties  must  so  adapt  their  movements  and  conduct  as  will 
conserve  the  rights  of  all,  and  whether  the  one  or  the  other' has 
departed  from  the  standard  of  care  required  at  a  public  crossing, 
or  on  any  other  part  of  the  tracks  occupying  a  portion  of  the 
street,  is,  and  of  necessity  must  be,  ordinarily,  a  question  of  fact. 
By  what  we  have  said,  we  do  not  mean  that  a  street  car  company 
must  at  all  points  move  its  cars  at  the  same  rate  of  speed,  or 
exercise  the  same  vigilance,  or  have  its  cars  under  control  to  the 
same  extent  as  at  public  crossings ;  but  what  we  desire  to  impress 
is  that  the  company  must  at  all  places  exercise  a  degree  of  care 
which  the  existing  conditions  require,  and  that  pedestrians,  or 
any  one  using  the  street  with  horses  and  vehicles,  must  do  the 
same.  The  court  in  no  way  departed  from  this  rule  in  the  in- 
structions; and  therefore  no  error  was  committed  in  giving  it. 
Error  is  also  based  upon  the  refusal  of  the  court  to  charge  the 
jury  as  requested  by  appellants  in  their  request  numbered  32. 
This  request  is  to  the  effect  that  it  was  the  duty  of  the  deceased 
in  approaching  the  track  to  look  for  an  approaching  car, 
and  that,  if  he  had  looked,  and  by  looking  would 
have  seen  the  ear  in  time  to  have  avoided  the  accident,  but  did 
not  do  so,  and  if  the  motorman  did  not  have  the  la^t  clear  chance 
to  have  avoided  the  accident  by  the  exercise  of  reasonable  dili- 
gence, then  the  verdict  should  be  for  defendants.  While  this 
charge  was  not  given  to  the  jury  in  the  exact  language  employed 
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by  counsel,  we  think  that  the  substance  of  it  was  covered  in 
several  instructions  given  by  the  court.  Instructions  given  by  the 
court.  Instruction  numbered  20  given  covers  a  portion  of  it; 
and  this  instruction  was  in  substance  the.  same  as  requests  num- 
bered 8  and  9,  asked  by  appellants.  In  view  of  this,  the  court 
did  not  err  in  refusing  the  request. 

The  last  assignment  to  be  noticed  is  directed  against  an  instruc- 
tion given  in  relation  to  the  measure  of  damages.  The  instruc- 
tion is  a  very  long  one,  covering  the  whole  range  of  matters  to  be 
considered  by  the  jury  in  determining  the  amount  to  be  allowed 
the  widow  and  minor  children  for  the  loss  sustained  by  them 
through  the  death  of  the  husband  and  father.  In  the  instruction 
is  included  in  substance  the  whole  of  the  requests  upon  the  sub- 
ject by  appellants.  The  exception  and  argument,  however,  are 
directed  against  the  concluding  part  of  the  instruction,  which 
reads  as  follows:  "You  will  not  consider,  in  fixing  damages, 
any  income  from  any  property  that  the  deceased  had,  if  any,  at 
the  time  of  his  death,  produced  by  the  property  itself  alone,  in- 
dependent of  his  care,  skill,  and  supervision;  but  you  should 
consider  any  income  from  any  and  all  of  his  property  which  his 
skill,  personal  supervision,  diligence,  and  care  have  a  part  in  pro- 
ducing." It  is  strenuously  argued  that  under  this  instruction  the 
jury  could  have  considered  the  profits  arising  out  of  deceased's 
business,  and  that  profits  arising  from  any  business  or  enterprise 
cannot  be  considered  \i\  action  of  this  kind,  unless  the  profits  are 
for  past  losses,  and  then  they  must  be  specially  pleaded  if  a  re- 
covery is  sought  therefor.  While  the  phraseology  of  the  in- 
struction is  not  to  be  approved  as  a  model,  nevertheless,  for  the 
reasons  hereafter  stated,  it  cannot  be  held  that  it  was  prejudicial 
to  the  rights  of  appellants.  It  may  be  conceded  that  it  frequently 
has  been  held  that  mere  'future  profits,  arising  out  of  a  deceased's 
business,  cannot  be  considered  in  a  case  of  this  character.  But 
Ais  is  so  because  the  element  of  future  profits  is  too  uncertain, 
besides  being  speculative  and  remote.  Under  our  statute,  both 
the  wife  and  the  children  were  heirs  of  the  deceased,  and  as  such 
were  entitled  to  recover,  not  only  for  the  loss  of  support,  com- 
panionship, and  the  assistance  he  would  naturally  and  probably 
be  to  them,  but  were  entitled  to  all  the  pecuniary  loss  that  they 
may  have  sustained  by  reason  of  his  death,  which  could  be  estab- 
lished with  reasonable  certainty  in  view  of  all  the  circumstances 
pertaining  to  the  subject-matter.  The  authorities  under  statutes 
similar  to  ours,  we  think,  are  clearly  to  this  effect.  In  Hayes  v. 
Williams,  17  Colo.  465,  30  Pac.  355,  the  rule  or  measure  of  dam- 
ages is  stated  thus:  "This  rule  allows,  as  compensatory  damages, 
the  estimated  accumulations  of  deceased  during  'the  probable  re- 
mainder of  his  life,  if  he  had  not  come  to  an  accidental  death, 
having  reference  to  his  age,  occupation,  habits,  bodily  health,  and 
ability.'  "  The  rule  in  case  of  death  of  a  husband  and  father  is 
stated,  in  much  the  same  terms,  in  section  160  of  Tiffany  on 
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Death  by  Wrongful  Act.  See,  also,  San  Antonio  &  A.  P.  Ry.  Co. 
v.  Long,  87  Tex.  148,  27  S.  W.  113,  24  L.  R.  A.  641,  47  Am. 
St.  Rep.  87.  The. instruction  strictly  limited  the  recov^y  to  such 
accumulations  as  would  likely  be  produced  by  the  "skill,  per- 
sonal supervision  and  diligence"  of  the  deceased,  and  all  future 
income  from  any  property  the  deceased  owned,  at  the  time  of 
his  death,  not  produced  from  the  deceased^s  personal  efforts,  was 
excluded.  Future  profits,  as  such,  were,  therefore,  not  only 
not  included,  but  they  were  expressly  excluded,  as  an  element  for 
which  a  recovery  could  be  had.  The  respondents  in  this  regard 
were  entitled  to  receive  what  they  would  have  received  if  the  de- 
ceased had  lived.  This,  so  far  as  the  loss  could  be  established 
with  reasonable  certainty,  was  the  measure  of  damages.  If  from 
the  evidence  it  appeared  that  the  deceased's,  ability  and  habits 
were  such  as  gave  reasonable  grounds  to  believe  that  he  would 
accumulate  property  in  excess  of  his  expenditures,  then  his  heirs 
were  entitled  to  the  loss  so  sustained  by  them.  These  losses  can- 
not be  limited  strictly  to  a  fixed  sum  of  earnings  for  a  day,  week, 
or  month.  If  absolute  certainty  were  required,  very  little,  if 
anything,  could  be  recovered.  Matters  of  this  kind  depend  on 
the  inherent  probabilities,  and  these  were  all  in  evidence  on  the 
part  of  appellants,  as  well  as  on  the  part  of  respondents;  and  in 
view  of  the  evidence  on  this  subject  we  are  fully  persuaded  that 
no  prejudicial  error  was  committed,  either  in  admitting  the  evi- 
dence upon  the  subject,  or  in  giving  the  instruction  complained  of. 

In  concluding  this  opinion,  we  remark  that  this  case  has  been 
tried  three  times.  At  the  first  trial  the  jury  disagreed,  and  on  the 
second  trial  a  verdict  was  returned  in  favor  of  respondents,  which 
w^as  set  aside  by  the  trial  court,  and  on  the  third  trial  the  jury 
again  rendered  a  verdict  in  favor  of  respondents,  upon  which 
the  present  judgment  was  entered.  It  is  only  fair  to  state  that 
the  counsel  who  presented  the  case  to  the  court  did  not  try  it  in 
the  court  below.  We  make  this  statement  because  the  record  prcr 
sents  exceptional  features  which  have  arisen,  in  part  at  least, 
out  of  the  theories  of  counsel  trying  the  case,  and  which,  accord- 
ing to  their  views,  might  not  present  the  question  in  the  precise 
form  in  which  they  have  been  argued  before  us.  We  have  read 
the  entire  record  with  more  than  ordinary  care.  There  were  a 
large  number  of  eyewitnesses  who  gave  their  version  of  the  ac- 
cident; every  feature  of  the  case  was  thoroughly  covered  bv  the 
instructions ;  and  in  the  light  of  the  whole  record  we  are  convinced 
that  the  case  was  properly  submitted  to  the  jiiry,  and  that,  if 
they  have  committed  any  error  of  judgment  in  weighing  and 
reconciling  the  evidence,  it  is  one  that  the  law,  perhaps  wisely, 
forbids  us  to  review. 

The  judgment  therefore  should  be,  and  accordingly  is,  affirmed, 
with  costs  to  respondents. 

McCarty,  C.  J.,  and  L^wis,  District  Judge,  concur. 
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(Supreme   Court  of   Iowa,   Dec.   16,   1907.) 
[114  N.  W.  Rep.  183.] 

Street  Railroads — ^Actions  for  Injuries — Instructions. — In  an  action 
for  personal  injuries  caused  by  a  collision  between  a  street  car  and 
a  team  which  plaintiff  was  driving,  an  instruction  leaving  the  jury 
to  determine  whether  ordinary  care  would  require  plaintiff  to  ascer- 
tain whether  he  could  cross  safely,  by  the  use  of  his  senses  of  sight 
and  hearing,  was  error,  as  plaintiff  was  bound  in  law  to  ascertain 
whether  or  not  it  was  safe  to  attempt  a  crossing. 

Trial — Instructions — Conformity  to  Issues.'*' — Where,  in  an  action 
for  personal  injuries  caused  by  a  collision  in  the  nighttime  between  a 
street  car  operated  over  one  street  and  a  team  which  plaintiff  was 
driving  on  an  intersecting  street,  the  undisputed  evidence  showed 
that  the  accident  occurred  notwithstanding  the  efforts  of  both  the 
motorman  and  plaintiff,  upon  discovering  the  danger,  to  avoid  the 
collision,  the  doctrine  of  "last  fair  chance"  did  not  apply,  and  an  in- 
struction based  on  such  doctrine  was  erroneous,  under  the  rule  that 
the  charge  must  be  confined  to  those  matters  on  which  an  issue  has 
been  joined. 

Appeal — Harmless  Error — Instructions. — The  giving  of  an  instruc- 
tion based  upon  the  doctrine  of  "last  fair  chance,"  which  was  not 
authorized  by  the  evidence,  was  not  harmless,  where  the  jury  might 
have  understood  from  the  giving  of  the  instruction  that  they  could 
favor  plaintiff  with  a  verdict  notwithstanding  that  his  own  negligence 
was  apparent  and  the  primary  cause  of  the  accident. 

Street  Railroads — Collisions  with  Vehicles — Contributory  Negli- 
gence— Injury  Avoidable  Notwithstanding.! — A  street  railroad  com- 
pany is  liable  for  injuries  caused  by  a  collision  between  one  of  its 
street  cars  and  a  team,  notwithstanding  the  contributory  negligence 


♦For  the  authorities  in  this  series  on  the  subject,  of  the  "last  clear 
chance"  doctrine,  see  foot-notes  appended  to  Louisville  Rv.  Co.  v, 
Edelen's  Adm'x  (Ky.),  25  R.  R.  R.  691,  48  Am.  &  Eng.  R.'  Cas.,  N. 
S.,  691;  foot-notes  appended  to  Drown  v.  Northern  Ohio  Traction 
Co.  (Ohio),  25  R.  R.  R.  1,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,*l;  foot- 
notes appended  to  Teakle  v,  San  Pedro,  etc.,  R.  Co.  (Utah),  25  R. 
R.  R.  18,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  18. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  against  a  railroad  company  for  injuries  caused  by 
running  a  train  or  street  car  against  a  person,  where  he  was  guilty 
of  contributory  negligence  but  his  peril  should  have  been  discovered 
by  those  in  charge  of  the  train  or  car  in  time  to  have  prevented  the 
collision,  see  foot-notes  appended  to  Texas  &  P.  Ry.  Co.  v.  Modawell 
(C.  C.  A.),  23  R.  R.  R.  345,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  345,  where 
all  the  preceding  ones  are  collected;  Teakle  v.  San  Pedro,  etc.,  R. 
Co.  (Utah),  25  R.  R.  R.  18,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  18. 
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of  the  driver  of  the  team,  where  in  the  exercise  of  due  care  by  the 
motorman  the  danger  might  have  been  discovered  in  time  to  have 
avoided  the  calamity. 

Damages — Instructions — Future  Damages. — In  an  action  for  per- 
sonal injuries,  an  instruction  on  damages,  using  the  expression  "full, 
fair  and  actual  present  compensation,"  which  was  made  applicable 
to  future  damage  as  well  as  to  that  already  accrued,  was  misleading 
and  confusing. 

Street  Railroads — Actions  for  Injuries — Questions  for  Jury — Con- 
tributory Negligence. — In  an  action  for  injuries  caused  by  a  collision 
between  plaintiff's  team  and  a  street  car,  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence  in  not  seeing  the  approachmg 
car  and  thus  avoiding  the  collision,  held,  under  the  evidence,  a 
question  for  the  jury. 

Appeal   from  District   Q)urt,   Polk  Q)unty;   Hugh   Brennan, 
Judge. 

This  is  a  personal  injury  action.     Plaintiff  had  a  verdict  and 
judgment  in  the  trial  court,  and  the  defendant  appeals.    Reversed. 

A''.  T.  Guernsey,  for  appellant. 

GiUispie  &  Bannister  and  H,  B.  Spongier,  for  appellee. 

Bishop^  J.  The  accident  out  of  which  plaintiff's  injury  grew 
occurred  on  Cottage  Grove  avenue,  in  the  city  of  Des  Moines. 
The  general  direction  of  the  avenue  at  the  place  of  the  accident 
is  southeast  and  northwest.  G  street,  the  general  direction 
whereof  is  north  and  south,  comes  in  from  the  south 
and  terminates  at  its  junction  with  the  avenue.  To 
the  west,  Twenty-First  street — also  a  north  and  south 
street — intersects  the  avenue.  The  distance  from  G  Street 
to  Twenty-First  street  is  somethkig^  less  than  200  feet.  From 
Twenty-First  street  west,  the  avenue  deflects  slightly  to  the  south, 
thus  bringing  the  direction  more  nearly  east  and  west  by  6  or  8 
degrees.  The  defendant  operates  a  double  track  line  of  street 
railway — the  motive  power  being  electricity — on  the  avenue — the 
east-bound  cars  using  the  south  track.  The  south  rail  of  this 
track  is  about  15  feet  from  the  street  curb.  The  accident  oc- 
curred about  9:30  o'clock  in  the  evening,  and  it  was  quite  dark 
at  the  time.  Plaintiff  had  driven  his  team — a  span  of  mules 
hitched  to  an  ordinary  work  wagon — north  on  G  street,  and,  on 
reaching  the  avenue,  he  turned  west.  He  had  not  proceeded  far 
when  an  east-bound  car  struck  his  team,  and,  as  a  result  of  the 
impact,  he  was  thrown  out  of  his  wagon  and  fell  upon  the  pave- 
ment. Negligence  on  the  part  of  defendant  is  alleged  in  several 
particulars.  It  is  said  that  the  car  was  being  operated  by  a  care- 
less and  incompetent  motorman  at  a  high  and  dangerous  rate 
of  speed,  greatly  in  excess  of  the  rate  per  hour  permitted  by  the 
ordinances  of  the  city ;  that  no  attempt  was  made  by  said  motor- 
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man  to  slacken  the  speed  of  his  car  as  he  approached  the  street 
crossing ;  that  the  motorman  failed  and  neglected  to  keep  a  sharp 
lookout  over  and  upon  both  sides  of  the  track  as  he  approached 
the  crossing,  and  that  he  gave  no  warning  by  bell  or  other  signal 
of  the  approach  of  the  car. 

1.  The  ninth  instruction  given  by  the  court  on  its  own  motion 
is  complained  of  as  involving  error.  The  portion  of  the  instruc- 
tion which  is  criticised  reads  thus:  *'It  was  the  duty  of  the 
plaintiff  to  use  his  senses  in  order  to  ascertain  whether  or  not  he 
could  safely  drive  upon  the  street-car  tracks  upon  Cottage  Grove 
av^enue  at  the  time  he  did.  It  was  his  duty  to  do  what  an  or- 
dinarily careful  and  prudent  man  would  do  under  like  circum- 
stances in  order  to  ascertain  whether  it  was  safe  to  drive  upon 
these  tracks  where  the  plaintiff  attempted  to  drive  upon  them. 
And  in  determining  whether  ordinary  care  would  require  plain- 
tiff to  ascertain  whether  he  could  cross  safely  by  the  use  of  his 
senses  of  sight  and  hearing,  you  will  take  into  consideration 
whether  the  plaintiff  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  the  car  was  approaching;  whether  he 
knew,  or  in  the  exercise  of  ordinary  care  should  have  known, 
that  a  car  might  be  approaching  at  any  time,  the  rate  of  speed  at 
which  the  car  was  running,  and  whether  he  could  have  ascer- 
tained by  looking  just  before  he  went  upon  the  track  whether  it 
was  safe  to  drive  upon  it;  whether  an  ordinarily  careful  and  pru- 
dent man  would  have  so  looked ;  and  all  the  other*  facts  and  cir- 
cumstances disclosed  by  the  evidence  bearing  upon  this  question." 
That  the  propositions  stated  in  the  first  two  sentences  of  this  in- 
struction are  correct  in  law  is  not  open  to  doubt.  But  from  there 
on  the  instruction  is  open  to  attack  as  confusing,  to  say  the  least. 
It  was  not  for  the  jury  to  determine  whether  ordinary  care  re- 
quired of  plaintiff  that  he  ascertain  by  the  use  of  his  senses  if  it 
was  safe  in  reason  to  attempt  a  crossing.  That  he  was  bound  to 
do  in  law,  as  the  jury  was  correctly  told  in  the  initial  sentence  of 
the  instruction.  This,  of  course,  in  view  of  the  evidence  which 
made  it  appear  that  he  was  knowingly  on  the  tracks,  and  that  he 
was  familiar  with  the  operation  of  cars  thereover.  Under  the 
circumstances  here  disclosed,  the  duty  of  plaintiff  to  use  his  senses 
was  absolute,  and  the  only  question  which  should  have  been  given 
to  the  jury  for  debate  and  answer  was  whether,  in  view  of  the 
known  situation  and  the  then  present  conditions  disclosed  to  him 
through  the  medium  of  his  senses,  he  might  in  the  exercise  of 
ordinary  care  attempt  a  crossing.  Stanley  v.  Railway,  119  Iowa, 
526,  93  N.  W.  489. 

•  2.  In  the  tenth  instruction  the  jury  was  told  that  plaintiff  could 
not  recover  if  it  found  that  his  own  negligence  con- 
tributed in  any  degree  to  his  injury.  The  instruction 
then  preceeds :  "But  you  are  instructed  that  although 
you    might    find    the    plaintiff    was    negligent    in    going    upon 
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the  tracks  of  the  defendant  at  the  time  and  in  the  manner  he  did, 
if  you  further  find  that  the  defendant's  motorman  saw  the  plain- 
tiff upon  said  tracks  in  a  position  of  danger  in  time  to  have 
avoided  the  accident  and  injury,  or  by  the  use  of  ordinary  care 
and  caution  he  should  have  seen  plaintiff,  and  that  he  negligently 
failed  to  stop  said  car,  and  said  failure  was  the  direct  and 
proximate  cause  of  the  accident  and  injury  to  plaintiff,  if  you 
so  find,  then  your  verdict  will  be  for  the  plaintiff."  In  view  of 
the  record  before  the  court,  that  portion  of  the  instruction  which 
we  have  quoted  should  not  have  been  given.  Plaintiff  detailed 
the  circumstances  of  the  accident  as  follows:  "As  I  approached 
the  avenue,  my  team  was  walking  along  at  a  good  walk.  When  I 
got  probably  20  or  30  feet  south  of  the  track,  that  was  my  first 
view  that  I  could  get  west  to  look  and  see  whether  there  was 
a  car  coming.  I  had  to  go  west,  and  naturally  looked  that  way 
first.  Seeing  nothing  coming  from  the  west,  I  looked  east  and 
there  was  nothing  coming.  About  the  time  I  looked  around  to 
get  my  course,  there  was  a  street  car  into  me  or  almost  into  me. 
I  started  to  pull  my  team  to  the  south,  and  did  not  get  them  started 
to  swing  until  I  saw  it  was  going  to  come  into  me,  and  I  stood  up 
in  the  wagon  and  was  going  to  jump  out,  but  before  I  had  time  to 
jump  they  were  into  me.  The  motorman  in  charge  of  the  car 
testified  that  after  passing  Twenty-First  street,  and  as  he  ap- 
proached G  Street,  he  saw  the  mules  coming  out  from  that  street ; 
that  they  were  just  entering  upon  the  pavement  of  the  avenue,  and 
were  about  two  car  lengths,  or  80  feet,  away.  "I  rang  the  bell 
about  as  hard  as  I  could.  I  used  all  the  efforts  I  could  to  stop  the 
car."  The  only  other  witness  •  whose  testimony  had  material 
bearing  on  the  subject  was  one  called  by  plaintiff.  He  testified 
that  at  the  time  of  the  accident  he  stood  on  the  north  side  of  the 
avenue,  a  little  east  of  G  street.  "The  accident  occurred  about 
the  west  side  of  G  street  just  as  the  team  was  turning  the  corner." 
And  on  cross-examination  he  testified  that  the  car  began  to  slow 
up  before  it  struck  the  team.  "I  think  the  motorman  set  the 
brake  as  quick  as  he  could  after  the  team  appeared  on  the  avenue." 
In  this  situation  of  the  evidence,  there  was  no  room  for  appli- 
cation of  the  doctrine  of  "the  last  fair  chance."  That  doctrine  can 
have  application  only  in  the  cases  where  it  is  made  to  appear  that 
the  negligence  of  the  defendant,  culminating  in  the  accident,  arose 
after  the  discovery  of  the  position  of  danger  in  which  plaintiff 
by  his  negligence  had  placed  himself.  This  is  upon  the  theory 
that  under  such  circumstances  the  negligence  of  defendant,  and 
not  the  prior  act  of  negligence  of  plaintiff,  must  be  regarded  as 
the  proximate  cause  of  the  accident.  Thus,  in  McDivitt  v.  Rail- 
way, 99  Iowa,  141,  68  X.  \V.  595,  it  appeared  that  the  plaintiff 
had  driven  a  covered  wagon  on  the  tracks  of  the  defendant  com- 
pany, and  this  he  did  without  looking  for  approaching  cars.  A 
car  coming  up  from  behind  struck  his  wagon,  throwing  it  over, 
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and  he  was  caught  in  the  wreckage.  The  motorman  in  charge  of 
the  car  sought  to  back  his  car  away,  but  in  making  the  attempt 
he  forgot  to  reverse  the  electric  current,  and  the  result  was  that 
the  car  started  forward,  pushing  the  wagon  with  plaintiff  inside 
along  the  pavement,  and  out  of  this  came  the  injury  of  which 
complaint  was  made.  Such  appearing  to  be  the  facts,  it  was 
held  that  the  negligence  of  plaintiff  in  driving  upon  the  tracks 
without  taking  note  of  the  approaching  car  did  not  preclude  a 
recovery.  And  the  books  are  replete  with  cases  in  which  the  doc- 
trine has  been  given  application.  But  here  we  have  a  case  in 
which  without  dispute  the  facts  are  that  in  the  nighttime  a  street 
car  being  operated  over  one  street  and  a  team  being  driven  on  an 
intersecting  street  come  into  collision  at  or  near  the  intersection, 
and  this  notwithstanding  the  efforts — following  discovery — of 
each  driver  to  avoid  such  collision.  If  in  the  happening  of  such 
an  accident  there  be  negligence,  in  the  very  nature  of  things  it 
must  be  primary  in  character ;  there  is  no  room  for  a  finding  that 
either  was  negligent  as  to  the  other  after  the  collision  became  im- 
minent. It  is  fundamental  in  our  law  of  practice  that  the  charge 
of  the  court  must  be  confined  to  those  matters  on  which  an  issue 
has  been  joined — arising  either  in  pleading  or  out  of  the  evidence. 
Accordingly,  the  giving  of  an  instruction  not  pertinent  to  some 
issue  in  the  case  is  error.  And  the  error  will  be  deemend  prej- 
udicial unless  the  record  as  a  whole  shows  that  in  reason  no  prej- 
udice could  have  resulted  therefrom.  Wall  %f.  Railway,  89  Iowa, 
193,  56  N.  W.  436. 

No  conclusion  against  prejudice  can  be  drawn  from  the  record 
before  us.  The  jury  may  very  well  have  understood  from  the 
giving  of  the  instruction  that  out  of  the  evidence  it  was  possible 
to  favor  plaintiff  with  a  verdict,  notwithstanding  that  his  own 
negligence  was  apparent,  and,  for  that  matter,  the  primary  and 
efficient  cause  of  the  accident. 

Counsel  for  appellant  further  insists  that  conceding  the  issue 
to  have  been  such  as  to  call  for  an  instruction  presenting  the  rule 
of  the  last  fair  chance,  still  there  was  error  in  that  the  instruction 
as  given  went  beyond  the  rule  and  told  the  jury  in  substance  that 
negligence  on- the  part  of  plaintiff,  if  found,  would  not  preclude 
a  recovery  by  him,  if  further  found  that  the  motorman  with  the 
use  of  ordinary  care  and  caution  should  have  discovered  the 
danger  to  plaintiff  in  time  to  have  stopped  the  car,  etc.  It  is  no 
doubt  true  by  the  great  weight  of  authority  that  in  the  case  of 
steam  railways,  operated  over  private  ways,  there  can  be  no  re- 
covery for  injuries  sustained  by  one  negligently  exposing  himself 
to  danger,  except  on  proof  that  after  being  actually  discovered 
the  railway  employees  might  have  stopped  the  train,  and  that 
they  negligently  failed  to  do  so.  As  the  proposition  is  put  in 
some  of  the  cases,  the  injury  inflicted,  to  be  recoverable  for, 
must  appear  to  have  been  wanton  in  the  sense  that  the  person  in 
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charge  of  the  train,  after  being  made  aware  of  the  danger,  and 
having  the  means  at  hand  by  the  use  of  which  he  might  have  pre- 
vented the  accident,  neghgently  failed  to  adopt  or  make  use  of 
such  means.  But  in  this  state,  as  in  many  of  the  other  states,  the 
rule  applicable  in  steam  railway  cases  is  departed  from  when  deal- 
ing with  accidents  arising  out  of  street  railway  operation,  to  the 
extent  at  least  of  holding  that  proof  of  actual  knowledge  of  the 
position  of  danger  of  the  party  who  suffers  injury  is  not  in  all 
cases,  and  ex  necessitate,  required.  On  the  contrary,  it  will  be 
sufficient  to  warrant  a  finding  for  liability  if  it  shall  be  made  to 
appear  that  in  the  exercise  of  due  care  the  position  of  danger 
might  have  been  discovered  in  time  to  have  avoided  the  calamitv. 
Doran  v.  Railwav,  117  Iowa,  442,  90  N.  W.  815;  Barry  v.  Rail- 
way, 119  Iowa,  63,  93  N.  W.  68,  95  N.  W.  229.  The  reasons 
for  the  rule  will  be  found  stated  in  the  opinions  written  by  Mr. 
Justice  McClain,  in  the  cases  thus  cited,  and  we  need  not  at  this 
time  enlarge  upon  what  is  there  said.  Cases  arising  elsewhere 
and  holding  to  the  same  view  will  be  found  cited  in  2  Thompson 
on  Negligence,  §  1467  et  seq.,  and  in  Supp.  to  that  work,  page 
278. 

3.  The  instruction  given  the  jury  on  the  subject  of  the  measure 
of  damages  is  also  criticised,  and  we  think  with  show  of  reason. 
Reduced  to  the  smallest  compass  possible,  it  reads  thus :  Plaintiff 
is  entitled  to  recover,  if  at  all,  such  damages  as  are  shown  to  have 
been  sustained  by  him  as  the  proximate  result  of  the  injury  al- 
leged. The  amount  of  his  recovery,  if  entitled  to  recover,  "will  be 
a  full,  fair,  and  actual  present  compensation  for  the  injury  in  fact 
sustained,  which  is  alleged  in  the  petition  and  proved 
by  the  evidence,  including  injury  in  the  future,  if  you 
find  that  his  injuries  are  permanent  as  shown  by  the 
evidence."  "You  will  also  take  into  account  the  phy- 
sical pain  and  anguish  of  plaintiff,  as  shown,  by  rea- 
son of  the  injury  alleged.  If  you  find  that  his  injury  will  con- 
tinue or,  if  permanent,  you  will  consider  the  probable  dura- 
tion thereof  and  allow  him  for  such  physical  pain  and  mental 
anguish  in  the  future  as  you  find  he  will  hereafter  endure.  You 
will  further  consider  the  wages  he  was  earning  prior  to  the  ac- 
cident, the  expense  incurred  for  doctors,  for  hospital  care,  his 
loss  of  time  caused  by  the  accident,  and  that  may,  if  you  find  that 
he  is  permanently  injured,  follow  in  the  future.  The  law  can 
give  no  rule  by  which  to  accurately  measure  plaintiff's  damages  as 
to  mental  anguish,  pain  and  suffering.  The  amount  of  his  re- 
covery must  of  necessity  be  left  to  your  sound  judgment  and 
discretion  in  the  light  of  all  the  facts  and  circumstances  dis- 
closed in  evidence." 

Counsel  for  appellant  does  not  deny  but  that  pain  and  anguish 
— past  and  future — time  lost,  and  expenses  incurred,  are  proper 
as  elements  of  damage  in  cases  such  as  this.    He  argues,  however. 
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that  in  all  likelihood  the  jury  may  have  been  misled  into  or  found 
warrant  in  the  instruction  as  given  for  an  assessment  for  double 
damages;  that  is,  that  they  may  have  understood,  in  view  of  the 
form  constituted  independent  and  additional  elements  of  damage, 
for  which  a  special  recovery  as  to  each  could  be  had.  We  are 
not  prepared  to  express  opinion  that  the  conclusion  thus  con- 
tended for  should  be  reached.  The  thought  intended  to  be  con- 
veyed by  the  instruction  undoubtedly  was  that  the  matters  re- 
ferred to,  as  far  as  established  by  the  evidence,  were  proper  for 
consideration  in  arriving  at  the  amount  of  damages  to  be  awarded. 
And  we  think  it  probable  that  such  was  the  understanding  ac- 
quired by  the  jury.  It  remains  to  be  said,  however,  that  the  in- 
stmction  cannot  be  commended  for  its  method  of  arrangement 
and  form  of  statement.  And  this  will  be  sufficient  to  suggest 
the  advisability  of  a  revision  of  the  instruction  in  the  event  of  a 
retrial  of  the  case. 

The  instruction  is  further  criticised  because  of  the  use  of  the 
expression  "full,  fair  and  actual  present  compensation,"  etc.  And 
as  this  is  made  applicable  by  the  language  which  follows  to  the 
damage  to  accrue  in  the  future  as  well  as  to  that  already  accrued, 
we  think  the  expression  falls  short  of  a  clear  and  adequate  state- 
ment of  the  law.  And  it  is  not  materially  aided  by  the  remaining 
language  of  the  instruction.  As  to  the  damages  for  physical  pain 
and  mental  anguish,  it  is  true,  as  said  in  the  instruction,  that  there 
can  be  no  fixed  rule  for  measurement.  The  amount  must  be  left 
to  the  sound  judgment  and  discretion  of  the  jury.  But  the  jury 
should  be  told  that  in  respect  to  future  pain  and  anguish  recovery 
must  be  based  upon  an  impartial,  approximate  estimate  of  the 
sum  which  being  presently  paid  will  afford  reasonable  compensa- 
tion. As  to  the  future  loss  of  time  or  diminished  earning  capac- 
ity, recovery  must  be  limited  to  such  a  sum  as  being  presently 
paid  will  afford  reasonable  compensation;  that  is,  make  recom- 
pense to  the  injured  person  for  the  property  loss  which  he  may 
fairly  be  expected  to  sustain  in  the  future.  Material  to  this,  of 
course,  is  the  evidence  as  to  his  previous  condition — physical  and 
mental — his  education,  habits  of  industry,  etc.  Reverting  to  the 
instruction  as  given,  we  are  not  quite  sure  that  we  catch  in  an 
appreciative  way  the  thought  intended  to  be  conveyed  by  "full, 
fair  and  actual  present  compensation."  It  is  probable  that  the 
court  had  in  mind  the  correct  rule,  but  in  the  hurry  of  a  jury 
trial  omitted  to  employ  a  form  of  words  adequate  to  correct  ex- 
pression. Be  that  as  it  may,  however,  if  the  instruction  was  cal- 
culated to  mislead  or  confuse  the  jury,  and  we  think  it  was,  it 
must  be  condemned. 

4.  At  the  close  of  the  evidence  counsel  for  defendant  pre- 
sented a  motion  for  a  directed  verdict  based  on  the  ground  that 
the  evidence  established  contributory  negligence  on  the  part  of 
plaintiff,  and  this  motion  was  overruled.    A  request  for  instruc- 


484       Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

SimkofiF  v,  Lehigh  Valley  R.  Co 

tion  addressed  to  the  same  point  was  handed  up  and  refused. 
It  is  argued  before  us  at  considerable  length  that  here  was  error. 
The  argument  is  based  upon  the  fact  contention  that  plaintiff 
could  have  seen,  and  hence  should  have  seen,  the  coming  car, 
on  which  a  bright  headlight  was  burning,  in  time  to  have  stopped 
his  team  before  entering  upon  the  track,  and  thus  have  avoided 
the  collision.  And  in  view  of  the  location  and  sui-roundings  as 
shown  by  the  evidence,  the  argument  is  not  without  persuasive 
force.  But  plaintiff  says  that  as  he  approached  the  avenue  he 
looked  to  ascertain  if  the  track  was  clear,  and  that  as  he  drove 
on  the  pavement  he  saw  no  car  and  heard  no  warning  bell  or 
signal.  As  disposed  at  present,  we  must  decline,  as  did  the  trial 
court,  to  pass  upon  the  probability  of  his  story.  It  was  not  error 
to  submit  the  same  to  the  jury. 

Other  matters  discussed  in  argument  are  either  devoid  of  merit, 
or  are  not  likely  to  arise  upon  a  retrial  of  the  case.  For  the 
errors  pointed  out,  the  judgment  is  reversed,  and  the  case  will 
be  remanded  for  a  new  trial. 

Reversed. 


SiMKOFF  V,  Lehigh  Valley  R.  Co. 

(Court  of  Appeals  of  New  York,  Dec.  17,  1907.) 

[83   N.    E.    Rep.    15.] 

Railroads — Negligence — Accidents  at  Crossings — Children — Burden 
of  Proof. — In  an  action  by  an  infant  against  a  railroad  for  injuries 
through  being  struck  by  a  locomotive  while  crossing  defendant's 
track,  plaintiff  has  the  burden  of  proving  that  he  was  non  sui  juris. 

Same — Care  Required — Questions  for  Jury.* — In  an  action  by  an 
infant  over  seven  years  old  against  a  railroad  for  injuries  through 
being  struck  by  a  locomotive  while  crossing  defendant's  track,  the 
degree  of  care  to  be  reasonably  expected  of  plaintiff  was  a  question 
of  fact  for  the  jury  to  determine  under  the  circumstances  and  on 
the  evidence  as  to  his  capacity  and  intelligence. 

Appeal — Review — Harmless  Error — Evidence. — In  an  action  by  an 
infant  for  injuries  through  being  struck  by  a  locomotive  while 
crossing  defendant's  track,  error  in  holding  that  the  burden  of 
proving  that  plaintiff  was  sui  juris  was  on  defendant  was  not  preju- 
dicial. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  child  for  its  own  protection,  see  foot-notes  appended  to 
Serano  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  25  R.  R.  R.  293,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  293;  St.  Louis,  etc.,  Ry.  Co.  v.  Sparks  (Ark.), 
25  R.  R.  R.  739,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  739;  Duggan  v.  Boston 
&  M.  R.  R.  (N.  H.),  24  R.  R.  R.  797,  47  Am.  &  Eng.  R.  Cas.,  X.  S., 
797;  Illinois  Cent.  R.  Co.  v.  Johnson  (111.),  24  R.  R.  R.  213,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  213;  Van  Salvellergh  v.  Green  Bay  Traction  Co. 
(Wis.),  23  R.  R.  R.  330,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  330. 
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Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  Leonard  Simkoff,  an  infant,  by  guardian,  against  the 
Lehigh  Valley  Railroad  Company.  Judgment  for  plaintiff  (103 
N.  Y.  Supp.  1142),  and  defendant  appeals.    Affirmed. 

Lyman  M.  Bass,  for  appellant. 
George  H,  Kennedy,  for  respondent. 

Gray,  J.  The  plaintiff  has  recovered  a  verdict  in  damages  for 
personal  injuries,  which,  he  alleged,  were  occasioned  through  the 
negligence  of  the  defendant,  and  the  judgment  has  been  affirmed 
by  the  Appellate  Division.  The  plaintiff  was,  at  the  time  of  his 
accident,  an  infant  of  over  seven  years  of  age.  While  crossing 
the  tracks  of  the  defendant,  in  the  city  of  Buffalo,  he  was  run 
down  by  a  locomotive  engine,  and  received  the  injuries  of  which 
he  complains.  AccoTding  to  the  evidence  on  either  side,  the 
engine  approached  the  street  crossing  at  a  rate  of  speed  not  to 
exceed  three  to  four  miles  an  hour.  The  plaintiff's  claim  was 
that  his  foot  was  caught  in  a  gap  in  the  planking  of  the  sidewalk, 
upon  which  he  was  passing,  where  it  met  the  rail  of  the  track, 
and  that,  while  helpless  therefrom,  the  engineer,  though  he  could 
see  him,  neglected  to  stop  his  engine.  The  case  presented,  mainly, 
a  question  of  fa(*t  upon  the  evidence  with  respect  to  the  way  in 
which  the  accident  occurred,  and  we  might  affirm  the  judgment, 
without  any  expression  of  opinion,  were  it  not  for  the-  ruling  of 
the  trial  court  upon  a  certain  request  made  by  the  defendant. 
The  plaintiff  himself  was  not  examined.  His  father  testified  that 
he  had  been  "a  bright,  intelligent  boy,"  who  had,  for  two  sum- 
mers, attended  school,  and  who  was  accustomed  to  pass  over  the 
same  way  every  few  days  for  the  past  few  years. 

The  trial  judge,  in  his  charge,  left  it  to  the  jury  to  say  whether 
the  plaintiff  was  of  "sufficient  mental  capacity  by  reason  of  his 
age  to  appreciate  danger  and  exercise  caution."  Upon  the  con- 
clusion of  the  main  charge,  the  court  was  requested  by  the  de- 
fendant, further,  to  charge  "that  the  burden  of  proving  that  the 
plaintiff  was  unable  to  properly  care  for  himself  at  the  time  of 
the  accident  is  upon  the  plaintiff."  The  judge  refused  to  charge 
as  requested,  holding,  upon  the  authority  of  Costello  v.  Third 
Ave.  Railroad  Co.,  161  N.  Y.  317,  55  N.  E.  897,  that  the  burden 
was  upon  the  defendant  of  establishing  that  an  infant  of  that 
age  was  sui  juris.  In  so  ruling,  I  think  the  learned  trial  judge 
erred  as  to  the  general  legal  proposition.  The  opinion  of  this 
court  in  the  Costello  Case  did  not  pass  upon  the  question  of  the 
burden  of  proof  in  such  cases.  The  rule  has  been  more  properly 
stated  by  this  court  in  the  opinion  in  the  case  of  McGrell  v. 
Buffalo  Office  Bldg.  Co.,  153  N.  Y.  265,  47  N.  E.  305.  I  am 
not  aware  that  we  have  decided  to  the  contrary.  In  that  case 
Judge  Martin,  speaking  for  the  court,  said  that,  if  the  infant  (in 
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that  case  a  girl  of  between  nine  and  ten  years  of  age)  was  "un- 
able to  properly  care  for  herself  under  the  circumstances,  the 
burden  of  establishing  that  fact  was  upon  the  plaintiff."  In 
Stone  ^^  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  115  N.  Y.  104,  21 
N.  E.  712,  where  the  infant  was  seven  years  of  age,  the  same 
rule  was  laid  down.  The  establishment  of  the  fact  that  an  infant 
is  non  sui  juris  to  the  satisfaction  of  the  jury,  if  considered  ma- 
terial, is  as  much  a  part  of  the  plaintiff's  case  as  any  other  evi- 
dence is,  upon  which  he  relies  to  make  out  a  case  for  a  recovery. 
Some  evidence  should  be  given  showing  the  extent  of  the  child's 
capacity  to  care  for  himself,  where,  as  here,  he  is  left  more  or 
less  to  himself;  that  is,  not  in  the  care  of  a  parent,  or  other 
guardian.  The  degree  of  care  to  be  reasonably  expected  in  an 
infant  of  the  plaintiff's  age  was  a  question  of  fact  for  the  jury 
to  determine  under  the  circumstances  and  upon  the  evidence  as 
to  his  capacity  and  intelligence.  As  it  was  observed  in  McGr ell's 
Case,  the  plaintiff  "was  not  of  such  tender  years  that  it  could 
be  held,  as  matter  of  law,  he  was  non  sui  juris." 

While,  therefore,  the  ruling  of  the  trial  court  was  erroneous, 
I  do  not  think  that  the  error  was  material,  or  prejudicial,  to  the 
defendant.  The  course,  which  the  trial  of  the  issue  took,  made 
it  of  no  importance  whether  the  plaintiff  was,  at  the  time,  sui  juris 
or  no7i  sui  juris.  According  to  the  evidence  for  the  plaintiff,  he 
was  unable  to  withdraw  his  foot  from  the  hole  Ketween  the  plank 
of  the  sidewalk  and  the  rail,  and  the  engine  was  at  such  a  dis- 
tance, and  was  proceeding  at  such  a  moderate  rate  of  speed,  as 
to  have  permitted  the  engineer  to  stop  in  time  to  avoid  an  ac- 
cident. According  to  the  evidence  for  the  defendant,  the  plain- 
tiff, when  the  engine  was  within  10  feet,  or  less,  of  him,  at- 
tempted to  cross  in  front  of  it  and  was  run  over.  The  trial  court, 
in  its  main  charge  to  the  jurors,  had  instructed  them  that,  if  they 
accepted  the  testimony  of  the  defendant's  witnesses,  as  to  the 
plaintiff  going  upon  the  track  when  the  engine  was  within  a  few- 
feet  of  the  crossing,  he  could  not  recover.  But,  still  more  broadly 
and  favorably,  at  the  defendant's  request,  the  trial  court  further 
charged  that,  "if  the  jury  find  that  the  plaintiff,  whether  sui  juris 
or  non  sui  juris,  failed  to  exercise  such  care  as  was  commensurate 
with  his  years  and  intelligence,  then  the  verdict  must  be  for  the 
defendant." 

It  seems  to  me  very  clear,  under  the  circumstances,  that  the 
defendant  cannot  be  said  to  have  been  prejudiced  by  the  erroneous 
ruling  in  question,  and  therefore  the  judgment  should  be  affirmed, 
with  costs. 

CuLLEN,  C.  J.,  and  Edward  T.  BartlEtt,  Haight,  Werner, 
WiLLARD  BartlETT,  and  Hiscock,  JJ.,  concur. 

Judgment  affirmed. 
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Smith  v,  Ogden  &  N.  W.  R.  Co. 

(Supreme  Court  of  Utah,  Dec.  9,  1907.) 
[93    Pac.    Rep.    185.] 

Railroads — Fires — Commustible    Material   on   Right   of    Way.* — A 

railroad  company  must  keep  its  right  of  way  free  from  combustible 
material,  and  when  it  negligently  permits  such  material  to  accumu- 
late thereon,  and  the  same  takes  fire  from  a  passing  engine,  and  it 
is  communicated  to  adjoining  property,  which  is  injured,  without 
the  negligence  of  the  owner,  the  railroad  company  is  liable. 

Same — Railroad  Track  on  Highway.* — A  railroad  company  main- 
taining its  track  on  a  public  highway  must  keep  at  least  such  portions 
of  the  highway  as  it  occupies  and  uses  in  the  operation  of  its  rail- 
road, and  such  portions  as  may  be  properly  regarded  as  its  right 
of  way,    free  from  combustible  material. 

Same — ^Actions — Instructions. — Where,  in  an  action  against  a  rail- 
road company  maintaining  its  track  on  a  public  highway  for  fire  set 
by  sparks  from  its  engines  and  communicated  from  combustible 
material  in  the  highway  to  adjoining  property,  there  was  evidence 
justifying  a  finding  that  the  fire  originated  on  the  right  of  way,  a 
charge  that  the  railroad  company  was  not  responsible  for  the  com- 
bustible material  in  the  highway,  and  was  not  liable  for  the  damages 
sustained,   was  reversible  error. 

Appeal — Review — Invited  Error. — A  party  cannot  complain  on  the 
ground  that  the  court  charged  on  a  subject  neither  presented  by  the 
pleading  nor  the  evidence,  where  he  requested  the  court  to  charge 
on  the  subject. 

Same. — A  party  requesting  the  court  to  charge  on  a  subject  may 
complain  that  the  court  erroneously  stated  the  law,  where  it  was  not 
stated  as  requested. 

Negligence — Contributory  Negligence — Burden  of  Proof.f — Plain- 
tiff is  not  required  to  allege  and  prove,  in  the  first  instance,  freedom 
from  contributory  negligence,  and  the  burden  of  proving  contribu- 
tory negligence  is  on  defendant,  unless  it  is  shown  by  plaintiff's  evi- 
dence. 

Same.t — Where  contributory  negligence  is  shown  by  plaintiff's  evi- 
dence, defendant  may  interpose  a  motion  for  nonsuit  on  that  ground, 
though  there  is  no  plea  of  contributory  negligence. 

Same.t — Where   there  is   sufficient   evidence,   whether   supplied   by 


*For  the  authorities  in  this  series  on  the  subject  of  negligence  in 
permitting  combustibles  to  accumulate  and  remain  on  a  railroad  right 
of  way,  see  foot-notes  appended  to  Simpson  v.  Enfield  Lumber  Co. 
(N.  Car.),  9  R.  R.  R.  457,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  457,  where 
all  the  preceding  ones  are  collected;  foot-notes  appended  to  Atchi- 
son, etc.,  Ry.  Co.  v.  Sprague  (Kan.),  22  R.  R.  R.  330,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  330.  t  .     .« 

tFor  the  authorities  in  this  series  on  the  question  whether  plamtitt 
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plaintiff  or  by  defendant,  on  which  a  charge  of  contributory  negli- 
gence may  be  predicated,  the  court,  at  the  request  of  either  party, 
should  charge  on  the  subject,  though  there  is  no  plea  of  contributory 
negligence. 

Same. — Where  there  is  a  plea  of  contributory  negligence,  but  there 
is  no  evidence  on  which  to  predicate  a  charge  on  contributory  negli- 
gence, such  a  charge  should  not  be  given. 

SameJ — The  general  denial  puts  in  issue  such  of  the  general  aver- 
ments of  the  complaint  as  plaintiff  must  prove  to  maintain  the  ac- 
tion, and  under  it  defendant  may  introduce  any  evidence  disproving 
the  negligence  charged  against  him,  or  the  causal  connection  of  his 
negligence  and  the  injury;  but  a  plea  of  contributory  negligence  is 
essential  to  entitle  defendant  to  introduce  evidence  of  contributory 
negligence. 

Railroads — Fires — Actions — Pleading  and  Proof— Negligence — Con- 
tributory Negligence.^ — A  railroad  company,  in  an  action  against  it 
for  fire  set  by  sparks  emitted  from  its  locomotives,  may,  under  the 
general  issue,  prove  that  it  was  not  guilty  of  the  negligent  acts 
charged,  that  the  fire  was  occasioned  by  persons  over  whom  it  had 
no  control,  or  that  plaintiff  caused  it,  and  may  prove  its  acts  of  cau- 
tion in  guarding  against  the  spread  of  fire,  and  that  the  fire,  though 
negligently  started,  did  not  reach  plaintiff's  land,  or  that  an  inde- 
pendent cause  intervened  between  its  acts  and  the  injury;  but  it 
cannot  show  that  plaintiff  was  guilty  of  contributory  negligence  in 
suffering  combustible  material  to  remain  on  his  property  in  close 
proximity  to  the  track,  or  that  plaintiff  after  the  discovery  of  the 
fire  negligently  failed  to  make  reasonable  efforts  to  save  his  property, 
such  acts  not  being  available,  unless  specially  pleaded. 

Negligence — Contributory  Negligence.§ — The  duty  rests  on  one 
who  discovers  that  a  fire  is  advancing  towards  his  property  to  make 
every  reasonable  effort  to  prevent  its  destruction. 

must  allege  in  the  complaint  freedom. from  contributory  negligence, 
see  Rambery  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  22  R.  R.  R. 
20,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  20;  third  foot-note  appended  to 
Birmingham  Ry.,  etc.,  Co.  v.  Hinton  (Ala.),  17  R.  R.  R.  173,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  173. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence,  see  foot-notes  appended  to  Cool- 
broth  V.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  419,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  419,  where  all  the  preceding  ones  are  collected;  foot- 
notes appended  to  Edington  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  24  R.  R. 
R.  707,  47  x\m.  &  Eng.  R.  Cas.,  N.  S.,  707;  McFeat  v.  Philadelphia, 
etc..  R.  Co.  (Del.  SupV  Ct),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R,  Cas., 
N.  S.,  56. 

JFor  the  authorities  in  this  series  on  the  question  whether  it  is 
necessary  to  plead  contributory  negligence,  see  foot-note  appended  to 
Brown  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  20  R.  R.  R.  595,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  595,  where  all  the  preceding  ones  are  collected. 

§See  second  foot-note  appended  to  St.  Louis,  etc.,  R.  Co.  v.  League 
(Kan.),  17  R.  R.  R.  772,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  772,  where  all 
the  preceding  authorities  are  collected. 
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Railroads — Fires — Contributory  Negligence — Evidence. — In  an  ac- 
tion against  a  railroad  company  for  fire  set  by  sparks  emitted  from 
its  locomotives,  evidence  held  insufficient  to  show  negligence  of 
plaintiff  or  his  employees  in  charge  of  the  property  destroyed  by 
fire,  based  on  a  failure  to  save  the  property  from  destruction  after 
discovery  of  the  fire  and  its  advance  towards  the  property. 

Evidence — Opinions — Subjects  of  Expert  Testimony. — Where,  in  an 
action  against  a  railroad  company  for  fire  set  by  sparks  from  its 
locomotives,  it  was  not  impracticable  to  put  the  jury  in  possession 
of  all  the  facts,  it  was  error  to  allow  hypothetical  questions  calling 
for  one  opinion  of  witnesses  as  to  the  degree  of  diligence  which 
should  have  been  exercised  by  plaintiff  and  his  employees  in  saving 
the  property  from  destruction  after  discovering  the  fire. 

Trial — Instructions — Evidence. — Where,  in  an  action  against  a  rail- 
road company  for  fire  set  by  sparks  emitted  from  its  locomotives, 
there  was  no  evidence  of  an  independent  cause  intervening  between 
the  negligent  acts  of  the  railroad  company  and  the  injury,  and  evi- 
dence that  its  negligent  acts  were  the  proximate  cause  "of  the  injury, 
an  instruction  that  if,  after  the  commission  of  the  negligent  acts, 
there  intervened  an  independent  act  which  caused  the  injury,  the 
acts  were  interrupted  and  were  too  remote,  was  erroneous  because 
of  the  absence  of  evidence  on  which  to  base  it. 

Appeal  from  District  Court,  Second  District;  J.  A.  Howell, 
Judfi:e. 

Action  by  A.  R.  C.  Smith  against  the  Ogden  &  Northwestern 
Railroad  Company.  From  a  judgment  for  defendant,  plaintiflE 
appeals.     Reversed,  and  remanded  for  new  trial. 

George  Halverson  and  T.  A^  Kimball,  for  appellant. 

C  C-  Richards  and  Van  Cott,  Alliso7i  &  Riter,  for  respondent. 

Straup,  J.  This  action  was  brought  to  recover  damages  for 
the  destruction  of  property  by  fire  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  the  operation  and  manage- 
ment of  its  engine.  The  particular  negligence  charged  against 
the  defendant  was  in  permitting  dry  grasses  and  weeds  to  be 
and  remain  upon  its  right  of  way,  in  failing  to  equip  its  engine 
with  a  proper  spark  arrester,  and  in  the  manner  of  handling  and 
operating  the  engine.  The  answer  was  a  general  denial.  A 
trial  before  the  court  and  a  jury  resulted  in  a  verdict  for  the  de- 
fendant.    Plaintiff  appeals. 

The  defendant's  track  was  maintained  upon  a  public  street  or 
highway.  Plaintiff's  land  was  80  or  100  rods  north  of  the  track. 
A  Mr.  Stephens  and  a  Mr.  Ellis  owned  two  parcels  of  land  ly- 
ing between  plaintiff's  land  and  the  track.  The  highway  and 
defendant's  right  of  way  were  covered  with  dry  June  grass, 
which,  at  the  time  of  the  fire,  about  the  middle  of  July,  readily 
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ignited.  There  were  also  June  and  other  dry  grasses  on  lands 
adjoining"  the  track  and  lying  between  the  track  and  plaintiff's 
land.  On  the  day  in  question,  as  defendant's  engine  was  pro- 
pelled and  operated  over  its  road,  a  number  of  fires  were  started 
from  sparks  and  coals  which  were  emitted  from  the  engine,  one 
of  which  fires  started  at  the  Stephens  land,  and  others  to  the 
east  and  west  of  that  place.  The  fire  which  started  at  the 
Stephens  land  spread  from  there  to  plaintiff's  land  w^liere  it 
destroyed  his  hay  in  the  stack,  his  pasturage  and  his  fences. 
None  of  the  other  fires  reached  his  land.  That  all  the  fires  were 
caused  by  sparks  and  coals  emitted  from  the  defendant's  engine, 
there  is  no  substantial  conflict  in  the  evidence.  That  some  of  the 
fires  which  started  to  the  west  and  the  east  of  the  Stephens  land 
originated  on  the  defendant's  right  of  w*ay  is  also  beyond  dispute. 
Whether  the  particular  fire  which  spread  to  plantiff 's  land  started 
from  sparks  thrown  on  the  defendant's  right  of  way,  or  from 
sparks  thrown  on  the  Stephens  land  adjoining  the  street  and  right 
of  way,  the  evidence  is  conflicting ;  but  there  is  sufficient  evidence 
in  the  record  to  justify  a  finding  by  the  jury  that  it  started  on 
defendant's  right  of  way.  The  court  charged  the  jury:  "You 
are  instructed  that  the  defendant's  railroad,  where  it  passes  along' 
the  road  in  the  vicinity  of  the  premises  sued  for  by  the  plaintiff 
as  having  been  damaged,  was  in  the  public  highway,  over  which 
defendant  had  no  control  further  than  to  maintain  and  operate 
its  railroad,  and  that  if  there  was  dry  grass  or  other  combustible 
material  growing  in  said  highway  and  along  the  said  defendant's 
said  railroad  track,  or  in  the  fields  adjoining  such  highway,  the 
defendant  was  not  responsible  therefor,  and  cannot  be  held  liable 
for  any  damage  sustained  by  the  plaintiff,  if  you  find  that  the 
plaintiff  was  damaged,  by  the  setting  on  fire  of  such  dry  grass 
or  other  combustible  material  growing  in  said  public  highway, 
or  in  the  fields  adjoining  the  same,  by  the  sparks  from  its  said 
engine,  provided  the  said  engine  was  supplied  with  the  most  ap- 
proved apparatus  for  the  prevention  of  the  emission  of  sparks 
and  coals  of  fire,  and  that  the  engine  was  in  good  repair  at  that 
time,  and  operated  by  a  competent  engineer  with  reasonable  care 
and  skill  at  the  time  the  fire  was  started  by  said  engine,  if  you 
find  that  the  engine  started  the  fire." 

Plaintiff's  exception  to  this  charge  must  be  sustained.  From 
this,  as  well  as  other  portions  of  the  charge,  it  will  be  seen  that 
the  court  restricted  the  jury's  finding  on  the  question  of  the 
defendant's  negligence  to  the  allegations  with  respect  to  equip- 
ment and  management  of  the  engine,  and  entirely  took  from  their 
consideration  the  alleged  acts  of  negligence  with  respect  to  per- 
mitting day  grass  and  combustible  matter  to  accumulate  and 
remain  on  and  along  the  defendant's  railroad  track.  That  it  is 
the  duty  of  a  railroad  company  to  keep  its  right  of  way  free 
from  dry  grasses  and  other  combustible  materials  in  order  that 
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fire  may  not  be  set  out  on  its  right  of  way,  and  if  it  negligently 
permits  dry  grasses  and  other  com»bustible  material  to  accumu- 
late and  remain  on  its  right  of  way,  and  the  same  takes  fire  from^ 
one  of  its  passing  engines  and  is  communicated  to  an  adjoin- 
ing farm,  where  it  destroys  the  property  of  the  owner 
without  negligence  on  his  part,  the  railroad  company  is  liable, 
is  not  questioned  by  the  respondent.  As  is  said  by  the  authori-. 
ties,  the  removal  of  such  combustible  substances  is  quite  as 
much  a  means  of  preventing  the  communication  of  fire  from 
locomotives  as  is  the  use  of  inventions  for  preventing  the  es- 
cape of  fire  from  the  locomotives  themselves.  The  charge  evi- 
dently was  given  on  the  theory  that  inasmuch  as  the  defendant 
maintained  its  tract  upon  a  public  highway  over  which  it  had  no 
control,  no  duty  was  imposed  upon  it  to  keep  its  right  of  way 
clear  of  such  combustible  substances.  But  the  duty  imposed 
upon  it  in  such  case  is  the  same  as  though  it  owned  the  right  of 
way,  at  least  to  such  portions  of  the  highway  occupied  and  used 
by  it  in  the  operation  of  its  railroad  and  to  such  portions  as  may 
be  properly  regarded  its  right  of  way..  Lake  Erie  &  W.  R.  Co. 
V,  MiddlecofF,  150  111.  27,  37  N.  E.  660.  This  principle  of  law 
is  not,  in  this  court,  seriously  controverted  by  the  respondent. 
It  is,  however,  contended  by  it  that  the  error  was  harmless,  be- 
cause, as  it  claims,  the  evidence  shows  that  the  particular  fire 
which  spread  to  plaintiff's  land  did  not  start  on  the  right  of  way, 
but  started  from  sparks  thrown  on  the  Stephens  land,  and  hence 
its  alleged  negligence  in  permitting  dry  grasses  and  other  com- 
bustible material  to  be  and  remain  on  its  right  of  way  was  not 
a  contributing  cause  of  the  injury.  Upon  this  point  we  have« 
carefully  examined  the  transcript,  and  while  it  may  be  said  the 
evidence  pertaining  to  it  is  not  very  direct,  still  we  are  of  the 
opinion  that  there  is  sufficient  evidence  to  justify  a  finding  that 
this  particular  fire  originated  on  the  defendant's  right  of  way. 
The  charge  of  the  court  was  therefore  erroneous  and  prejudicial. 
A  further  complaint  is  made  by  the  plaintiff  because  of  the 
court's  charging  the  jury  on  the  question  of  contributory  negli- 
gence. This  complaint  is  based  upon  the  ground  that  contribu- 
tory negligence  was  not  pleaded,  and  on  the  further  ground 
that  there  was  no  evidence  to  justify  a  finding  of  such  negligence. 
The  plaintiff,  however,  is  not  in  a  position  to  make  such  claim, 
for  the -reason  that  he  himself  requested  the  court  to  charge 
upon  the  subject.  While  the  plaintiff  may  still  be  heard  to  com- 
plain that  the  court  erroneously  stated  the  law,  if  it  was  not 
stated  as  requested  by  him,  nevertheless  he  cannot  be  heard  to 
complain  upon  the  ground  that  the  court  charged  upon  a  subject 
which  was  neither  presented  by  the  pleadings  nor  the  evidence 
when  he  himself  requested  the  court  to  do  so.  As  the  judgment 
must  be  reversed,  and  a  new  trial  .granted  because  of  the  assigned 
error  already   reviewed,  and  as   the  questions  of   contributory- 
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neg-ligence  attempted  to  be  presented  are  likely  to  arise  on  a  new 
trial,  we  have  concluded  to  consider  them.  The  rule  obtains  in 
this  jurisdiction  that  the  plaintiff  is  not  required  to  allege  nor 
prove  in  the  first  instance  his  freedom  from  negligence.  He  is 
required  to  allege  and  prove  negligence  on  the  part  of  the  de- 
fendant, and  that  such  negligence,  as  a  natural  and  direct  result, 
occasioned  the  injury.  The  burden  of  proving  contributor^'  neg- 
ligence is  upon  the  defendant,  unless  it  is  shown  by  plaintiff's 
evidence.  When  it  is  shown  by  his  evidence,  the  defendant  may 
interpose  a  motion  for  nonsuit  on  that  ground,  although  there  is 
no  plea  of  contributory  negligence.  Bunnell  z\  Railwav  Co.,  13 
Utah  314,  44  Pac.  927;  Clark  v.  O.  S.  L.  Ry.  Co.,  20  Utah  401, 
59  Pac.  92 ;  Holland  v.  O.  S.  L.  R.  Co.,  26  Utah,  209,  72  Pac.  940. 
The  plea  is  not  material  in  support  of  the  motion,  for  the  motion 
is  based  on  the  ground  that  the  plaintiff  has  not  proven  the  case 
alleged  in  his  complaint,  but  has  proven  facts  outside  of  it 
and  which  defeat  his  right  to  recover.  So,  too,  whenever  there 
is  sufficient  evidence  in  a  case,  whether  supplied  by  the  plaintiff 
or  by  the  defendant,  upon  which  a  charge  of  contributory  negli- 
gence may  properly  be  predicated,  the  court,  at  the  request  of 
either  party,  should  cliarge  upon  the  subject,  although  again  there 
is  no  plea  of  contributory  negligence.  Though  there  be  a  plea 
of  contributory  negligence,  yet,  if  there  is  no  evidence  in  the 
case  upon  which  to  base  a  charge  of  such  negligence,  none  should 
be  given  by  the  court.  If  there  is  no  evidence  either  on  the  part 
of  the  plaintiff  or  the  defendant  on  such  issue,  the  court  should 
not  submit  that  issue  to  the  jury  any  more  than  it  should  submit 
any  other  issue  to  them  upon  which  there  is  no  evidence. 

A  plea  of  contributory  negligence  is  essential  only  to  entitle  the 
defendant  to  introduce  evidence  in  support  of  such  a  defense. 
The  general  denial  puts  in  issue  such  of  the  general  averments 
of  the  complaint  as  the  plaintiff  is  bound  to  prove  in  order  to 
maintain  his  action.  Under  the  general  issue,  the  defendant  may 
introduce  any  evidence  which  tends  to  disprove  the  negligence 
charged  against  him,  or  which  tends  to  disprove  the  causal  con- 
nection of  his  negligence  and  the  injury;  but  a  plea  of  contribu- 
tory negligence  is  essential  to  entitle  the  defendant  to  introduce 
evidence  which  does  not  tend  to  disprove  such  fact3,  but  which 
merely  tends  to  prove  negligence  on  plaintiff's  part,  concurring 
and  combining  with  the  defendant's  negligence,  and  as  a  proxi- 
mate cause  contributing  to  plaintiff's  injury.  That  is  to  say,  the 
defendant,  under  the  general  issue,  may  not  introduce  evidence 
which  does  not  tend  to  disprove  his  negligence  or  its  causal  con- 
nection, or  the  averments  essential  to  plaintiff's  recovery,  but 
which,  nevertheless,  tends  to  relieve  him  of  the  legal  consequences 
of  his  negligence.  To  do  so  a  special  plea  is  necessary.  Apply- 
ing this  principle  to  the  kind  of  case  in  hand,  the  defendant, 
under  the  general  issue,  may,  among  other  things,  prove :    That 
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it  was  not  guilty  of  the  acts  charged.  That  the  fire  was  oc- 
casioned by  persons  over  whom,  or  from  causes  over  which,  it 
had  no  control,  or  that  the  plaintiff  himself  caused  it.  The  acts 
of  caution  exercised  by  the  defendant  in  guarding  against  or  pre- 
ventmg  the  spread  of  fire.  That  the  fire,  though  negligently 
started  by  th^  defendant,  nevertheless  did  not  reach  plaintiff's 
land  or  destroy  his  property,  or  that  an  independent  cause  in- 
tervened between  its  alleged  act  of  negligence  and  the  injury 
which  was  the  sole  proximate  cause;  and,  of  course,  all  other 
things  and  causes  which  tend  to  disprove  defendant's  negligence, 
or  the  causal  connection  of  such  negligence.  But  the  defendant, 
under  the  general  issue,  may  not  show  that  the  plaintiff  was 
guilty  of  what  in  law  is  termed  '^contributory  negligence."  For 
instance,  he  may  not  show  that  the  plaintiff  was  guilty  of  negli- 
gence in  suffering  conbustible  material  to  be  and  remain  upon 
his  property,  or  in  close  proximity  to  the  railroad  track,  or,  after 
the  plaintiff  or  his  servants  in  charge  discovered  the  fire  they 
negligently  failed  to  make  reasonable  efforts  to  prevent  its  spread- 
ing to  plaintiff's  property  or  to  save  it  from  destruction.  Such 
acts  amount  to  negligence  on  plaintiff's  part,  which  concurred 
and  combined  with  the  negligence  of  the  defendant,  while  the 
latter  s  negligence  v/as  still  continuing  and  causal,  and  which, 
together  with  the  plaintiff's  negligence,  directly,  concurrently, 
and  proximately  contributed  to  the  injury.  While  such  evidence 
tends  to  prove  that  the  plaintiff's  negligence  was  a  concurrent 
and  proximate  cause,  it  does  not  tend  to  disprove  the  concurrent 
and  proximate  cause  of  defendant's  negligence.  It,  therefore, 
does  not  controvert  the  facts  which  plaintiff  must  establish  in 
order  to  sustain  his  action,  but  only  avoids  the  legal  conse- 
quences of  such  facts.  And  whenever  such  is  the  only  effect 
of  the  proffered  evidence  a  special  plea  is  essential.  For  these 
reasons  the  general  rule  obtains  that  the  defense  of  contributory 
negligence  is  not  available  as  a  defense,  if  not  specially  pleaded, 
unless  plaintiff's  evidence  discloses  such  negligence.  As  has  been 
shown,  however,  the  court  is  not  under  all  circumstances  pre- 
cluded from  charging  on  such  subject,  because  there  was  no  such 
plea. 

This,  then,  brings  us  to  the  further  claim  made,  that  there  is 
no  evidence  in  the  case  tending  to  show  the  plaintiff  guilty  of 
such  negligence.  That  there  is  a  total  want  of  evidence  tending 
to  show  the  plaintiff  guilty  of  negligence  in  the  first  instance  is 
conceded.  That  is,  there  is  no  evidence  showing  that  the  plain- 
tiff had  anything  to  do  with  causing  the  fire,  or  that  he  was  in 
any  particular  responsible  for  it,  or  that  he  was  negligent  in 
maintaining  combustible  substances  upon  his  premises  or  near  the 
railroad  track,  or  that  he  otherwise  made  a  negligent  use  of  his 
property,  or  that  he  was  even  guilty  of  negligence  in  preventing 
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the  fire  spreading  to  his  land.  The  only  claim  made  by  the  re- 
sponcent  in  this  respect  in  that  the  employees  of  the  plaintiff 
(10  in  number)  working  in  his  hayfield  stacking  hay  at  the  time 
of  the  fire,  had  they  not  devoted  so  much  eflfort  in  attempting 
to  save  the  hay  stacks,  and  had  they  directed  more  attention  to 
the  fire  along  the  fence,  some  or  most  of  the  fence  posts  might 
have  been  saved.  The  law  undoubtedly  is  that  when  a  fire  is 
once  started  and  is  discovered  by  the  plaintiff,  a  duty  is  resting 
upon  him  to  make  every  reasonable  effort  to  save  his  property. 
After  discovering  that  the  fire  has  started,  and  that  it  is  advancing 
towards  his  property,  the  plaintiff  cannot  negligently  stand  still 
and  allow  the  fire  to  advance  and  destroy  his  property,  when, 
with  reasonable  efforts,  he  might  prevent  such  destruction,  and 
then  be  permitted  to  recover  for  such  a  loss.  The  property  owner 
is  br.und  to  use  all  reasonable  efforts  to  save  his  property  and  to 
minimize  his  loss,  and  if,  by  the  use  of  such  efforts,  all  damages 
could  have  been  prevented,  no  recovery  can  be  had.  If  after 
discovering  the  fire  all  the  property  could  not  have  been  saved, 
but  with  reasonble  efforts  some  of  it  could  have  been  saved, 
the  plaintiff  may  not  recover  for  the  loss  of  that  which  could 
have  been  saved  by  such  efforts.  The  evidence  shows  that  a 
brisk  wind  was  blowing  towards  plaintiff's  property,  and  that 
the  fire  spread  to  it  like  prarie  fire.  The  plaintiff  was  not  in 
his  field  at  the  time  of  the  fire,  but  was  at  his  house.  What 
distance  that  was  from  the  fire  is  not  made  to  appear.  When 
plaintiff  first  discovered  the  fire,  it  had  swept  over  the  fields  and 
was  consuming  his  haystacks.  So  far  as  made  to  appear,  there 
was  not  anything  that  he  could  have  done  which  would  have 
saved  his  property.  Conceding  that  the  record  sufficiently  shows 
that  the  plaintiff's  employees  in  the  field  were  in  charge  of  his 
property,  and  that  its  care  had  been  intrusted  to  them  in  the 
sense  that  their  negligence  should  be  imputed  to  plaintiff  (Rail- 
road Co.  V,  McKay,  69  Miss.  139,  12  South.  477),  yet,  from  an 
examination  of  the  record  we  have  been  unable  to  find  any  evi- 
dence tending  to  show  a  lack  of  diligence  on  their  part.  To  the 
contrary,  we  find  evidence  showing  that  they  did  all  in  their 
power  to  arrest  the  progress  of  the  fire  and  to  save  the  property. 
The  transcript  of  the  record  consists  of  over  900  pages  of  type- 
writing, and  it  may  be  that  we  have  overlooked  some  of  the  evi- 
dence on  this  point.  But  neither  party  has  called  our  attention 
to  any  evidence  which  would  justify  a  finding  that  plaintiff's  em- 
ployees did  not  use  all  reaironable  efforts  and  diligence  in  such 
regard.  The  only  matters  to  which  our  attention^  has  been  di- 
rected consist  of  answers  made  over  plaintiff's  objections  -by 
some  of  the  defendant's  witnesses  to  certain  hypothetical  ques- 
tions propounded  to  them.  These  rulings  are  cdso  assigned  as 
error,  and  will  be  considered  later.  But,  with  the  answers  in 
the  record,  the  evidence,  in  cur  judgment,  is  wholly  insufficient 
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to  justify  a  finding  that  plaintiff's  employees  were  guilty  of  negli- 
gence  in  failing  to  arrest  the  progress  of  the  fire,  or  in  saving 
the  property.  One  of  the  hypothetical  questions  propounded  to 
defendant's  witnesses  by  its  counsel,  and  which  was  permitted  to 
be  answered  over  plaintiff's  objections,  is  as  follows:  *'Q.  As- 
suming that  upon  a  field  out  here  a  fire  was  started  in  one  field 
and  passed  along  from  that  on  to  the  next  upon  w^hich  there  were 
10  men  working  hay,  and  after  the  fire  crossed  onto  the  field 
where  they  were  working,  and  observing  that  it  was  coming,  the 
haystacks,  they  tried  to  fight  it  from  the  haystacks,  but  being 
unable  to  prevent  the  burning  of  the  stacks,  if  they  had  directed 
their  attention  to  the  fightmg  of  the  fire  and  putting  out  the 
posts,  the  fire  had  communicated  from  the  June  grass  stubble 
to  the  lucern  stub1)le,  growing  in  the  field,  in  your  opinion  would 
10  men  have  been  able  to  put  out  the  fire  that  attacked  or  started 
from  that  field  fire  in  the  fencing?*'  Another  was:  *Q.  Now, 
assuming  Mr.  Smith  had  10  men  working  upon  his  place  stacking 
his  hay  at  the  time  that  the  fire  came  over  from  Mr.  Ellis'  field 
to  his  field  and  burned  up  that  way,  and  the  fire  traveling  so 
rapidly  that  they  were  unable  to  do  anything  towards  saving  the 
iiay  further  than  to  throw  it  off  two  wagons  and  get  the  wagons 
out  of  the  way,  I  will  ask  you  if  those  men  had  directed  their  at- 
tention towards  extinguishing  the  fire  along  the  line  of  those 
fences  of  Mr.  Smith's  where  the  posts  took  fire  and  burned  out, 
if  the  fire  could  have  been  extinguished  in  those  posts  in  time 
to  have  saved  them?''  The  first  question  was  answered  in  the 
affirmative.  The  second  w-as  answered:  "A.  If  I  understand 
your  question  that,  that  is,  that  those  men  would  have  directed 
their  attention  towards  saving  the  posts  ?  •  Q.  The  fire  came  so 
fast  that  they  discovered  they  couldn't  save  the  hay,  and  running 
the  two  wagons  off  on  w^hich  the  hay  was  standing,  to  save  them, 
if  those  men  had  turned  their  attention  toward  the  saving  of  the 
posts  that  took  fire  and  hau  followed  the  fire  up,  whether  or  not 
those  10  men  could  have  put  the  fire  out  as  it  caught  the  posts 
in  the  fence  and  saved  the  posts  from  burning  up,  so  they  would 
have  been  practically  saved?  A.  Yes;  I  think  they  could." 
Questions  of  like  kind  were  also  propounded  to  and  simliar  an- 
swers made  by  other  witnesses.  Some  of  these  witnesses  also 
testified  that,  in  their  opinion,  had  less  attention  been  given  to 
the  stacks  and  more  to  the  posts,  some  or  most  of  them  might 
have  been  saved  by  beating  and  whipping  them  with  sage  brush. 
Some  of  them  also  testified  that,  had  they  been  there,  they  would 
have  tried  to  save  the  haystacks  instead  of  the  posts.  Such  evi- 
dence does  not  tend  to  show  that  plaintiff's  employees  were 
guilty  of  negligence.  It  only  tends  to  show  that  if  the  men  had 
not  devoted  so  much  effort  to  the  haystacks  they  might  have  saved 
some  or  most  of  the  posts.  One  haystack  and  wagons  were 
saved.    Had  more  attention  been  given  to  the  fence,  these  might 
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have  been  lost.  In  such  case  the  hypothetical  questions  could  have 
been  propounded  on  the  theory  that  too  much  attention  had  been 
given  to  the  fence.  Lack  of  diligence  cannot  be  predicated  on 
the  fact  that  plaintiff's  men  made  more  effort  to  save  what  ap- 
peared to  be  the  most  valuable  part  of  the  property,  and  which 
was  most  likely  to  be  consumed  by  the  fire,  than  was  made  to 
save  property  of  less  value,  or,  because  of  mere  error  of  judg- 
ment, they  did  not  pursue  the  wisest  course.  We,  therefore,  do 
not  find  any  evidence  upon  which  a  charge  of  contributory  negli- 
gence could  properly  be  based. 

We  pass  now  to  the  rulings  made  admitting  this  testimony.  In 
the  first  place,  we  find  that  the  witnesses  did  not  qualify  so  as 
to  entitle  them  to  speak  on  the  subject.  In  the  next  place,  the 
subject-matter  of  inquiry  was  not  of  such  character  as  to  call 
tor  expert  or  opinion  evidence,  nor  did  it  involve  matters  of  fact 
which  could  not  be  detailed  and  described  to  the  jury,  nor  was 
it  impracticable  to  put  the  jury  in  possession  of  all  the  primary 
facts  upon  which  the  opinion  of  the  witnesses  was  founded. 
Again,  the  questions  em-braced  and  called  for  the  opinion  of  the 
witnesses  as  to  the  degree  of  diligence  and  care,  which,  under 
the  circumstances,  could  or  should  have  been  exercised  by  plain- 
tiff's men,  the  judgment  of  which  matters  was  within  the  province 
of  the  jury  and  not  the  witnesses.  We  think  plaintiff's  objec- 
tions to  these  questions  ought  to  have  been  sustained.  We  see 
no  ground  upon  which  the  rulings  can  be  upheld. 

Complaint  is  also  made  of  the  following  charge  on  the  ques- 
tion of  an  intervening  cause:  "Even  the  natural  and  probable 
consequences  of  a  wrongful  act  or  omission  are  not  in  all  cases 
to  be  charged  to  the  misfeasance  complained  of.  They  are  not 
thus  to  be  charged  where  there  is  a  sufficient  and  independent 
cause  operating  between  the  wrongful  act  complained  of  and 
the  injury.  If,  after  the  commission  or  omission  of  the  original 
act  complained  of,  there  intervenes  an  independent  act  of  other 
persons,  which,  in  itself,  caused  the  injury  complained  of,  then, 
in  contemplation  of  law,  the  original  act  is  interrupted  and  in 
law  considered  too  remote,  and  the  intervening  act  is  considered 
the  proximate  cause.''  No  complaint  is  made  of  the  statement 
of  the  law  in  the  abstract ;  but  complaint  is  made  that  there  is  no 
evidence  upon  which  such  a  charge  could  properly  be  predicated. 
There  does  not  seem  to  be  any  evidence  of  an  independent  cause 
intervening  between  the  alleged  negligent  acts  of  the  defendant 
and  the  injury.  The  injury  appears  to  be  the  result  of  the  na- 
tural and  proximate  cause  of  the  defendant's  negligent  act. 
Nothing  is  made  to  appear  that  the  causal  connection  and  con- 
tinuous sequence  of  its  acts  were  unbroken  or  interrupted  by 
any  new  and  effieient  cause  without  which  the  injury  would  not 
have  occurred.  The  only  matter  to  w4iich  our  attention  has  been 
directed  as  evidence  of  such  a  cause  is  based  upon  the  answers 
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made  'by  the  witnesses  to  the  hypothetical  questions  just  con- 
sidered. But,  as  we  have  seen,  such  evidence  does  not  tend  to 
show  an  independent  and  intervening  cause.  The  questions  do 
not  assume  that  plaintiff's  men  could  have  prevented  the  fire 
from  reaching  his  property,  or  that  they  could  have  saved  it  after 
they  had  discovered  the  fire  advancing  towards  it.  The  questions 
propounded  called  for,  and  the  answers  made  thereto  expressed, 
the  opinion  that  some  of  the  posts  could  have  been  saved  had 
more  attention  been  given  to  them  and  less  to  the  haystacks. 
Whatever  probative  effect  ought  to  be  given  such  evidence,  it 
cannot  have  the  effect  of  proving  an  independent  and  intervening 
cause.  There  being  no  evidence  upon  which  such  an  instruction 
could  be  based,  it  ought  not  to  have  been  given.  What  we  have 
said  on  this  question  in  the  case  of  Belnap  v.  Widdison  (Utah) 
90  Pac  303,  to  a  great  extent,  applies  here. 

For  the  foregoing  reasons,  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded  for  a  new  trial.  Costs  to 
appellant. 

McCarty;  C.  J.,  and  Frick^  J.,  concur. 


Kennedy  v,  Chicago,  B.  &  Q.  Rv.  Co. 

(Supreme    Court   of   Nebraska,    Dec.    5,    1907.) 
[114  N.  W.   Rep.   165.] 

Railroads — Killing  Stock — Evidence.* — ^The  mere  killing  of  an  ani- 
mal by  collision  with  a  moving  train  upon  the  tracks  of  a  railway 
company  is  not  evidence  of  negligence,  nor  can  negligence  be  estab- 
lished by  inference  and  conjecture  in  contradiction  to  the  testimony 
of  a  competent,  unimpeached,  and  disinterested  eyewitness. 

Same. — Evidence  examined,  and  held  insufficient  to  support  a  ver- 
dict.    I^etton,  J.,  dissents  to  this  proposition. 

(Syllabus  by  the  Court.) 

♦For  the  authorities  in  this  series  on  the  question  of  whether  the 
mere  fact  of  a  collision  between  a  train  and  stock  creates  a  pre- 
sumption of  negligence  against  the  railroad  company,  see  extensive 
note,  12  R.  R.  R.  792,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  792;  foot-notes 
appended  to  Atchison,  etc.,  Ry.  Co.  v.  Adcock  (Colo.),  25  R.  R.  R. 
769,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  769;  foot-notes  appended  to 
St.  Louis  S.  W.  Ry.  Co.  v.  Heintz  (Ark.),  25  R.  R.  R.  32,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  32. 

For  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  evidence  to  rebut  the  presumption  of  negligence  arising  from  the 
fact  of  injury  to  stock  from  collision  with  a  train,  see  extensive  note, 
12  R.  R.  R.  792,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  792;  foot-notes  ap- 
pended to  Atlanta,  etc.,  R.  Co.  v.  Hudson  (Ga.),  18  R.  R.  R.  490,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  490. 

27  R  R  R— 32 
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Commissioners'  Opinion.  Department  No.  2.  Appeal  from 
District  Court,  Saunders  County;  Evans,  Judge. 

Action  by  Simon  Kennedy  against  the  Chicago,  Burlingfton  & 
Otiincy  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Prcd  M.  Dczccese  and  Frank  £.  Bishop,  for  appellant. 
John  H.  Barry,  for  appellee. 

Ames,  6.  This  is  an  action  to  recover  damages  for  the  al- 
leged negligent  killing  of  the  plaintiff's  cow  upon  the  tracks  of 
defendant  company.  The  plaintiff  recovered,  and  the  defendant 
appealed. 

There  is  no  important  conflict  in  the  evidence,  but  it  is  urged 
that  conflicting  inferences  of  fact  are  deducible  therefrom,  and 
that  in  such  cases  such  inferences  are  to  be  drawn  and  the  pre- 
ponderance of  them  determmed  by  the  jury,  and  not  by  the  court. 
The  occurrence  happened  within  the  defendant's  depot  grounds 
or  yards,  which  were  not  fenced  nor  required  so  to  be  by  law. 
There  were  five  or  six  cows  of  the  plaintiff  on  the  grounds  at  the 
time,  all  of  which  it  appears  had  gone  there  a  short  time  previ- 
ously. The  locomotive  engineer  is  the  only  witness  who  testified 
to  having  seen  the  accident,  or  the  animal,  immediately  before 
the  former  happened.  He  saw  only  that  cow  and  one  other  which 
he  says  were  stahding  near  each  other  on  the  defendant's  right 
of  way,  and  about  20  or  30  feet  from  the  track,  and  that,  when 
the  train  w-as  about  ISO  feet  away  and  moving  at  a  speed  of  about 
20  miles  an  hour,  the  animal  that  was  killed  suddenlv  left  her 
companion,  and  bolted  upon  the  track  immediately  in  front  of 
the  engine.  It  is  not  claimed  that  the  rate  of  speed  was  in  itself 
excessive  or  needlessly  dangerous,  and  the  engineer  testified  to 
having  kept  an  ordinary  lookout  along  the  track  in  front  of  him, 
and  to  have  seen  no  ether  animals,  and  that  he  had  no  reason  to 
anticipate  the  strange  and  unprecedented  conduct  of  the  cow, 
and  did  not  become  aware  of  it  until  the  instant  of  the  collision. 
For  that  reason,  he  did  not  sound  an  alarm  whistle  or  make  a 
sudden  or  what  is  called  an  emergency  stoppage  of  the  train  or 
slaken  its  speed.  Within  what  distance  such  a  stop  could  have 
been  made  the  record  does  not  disclose,  but  it  was  testified  that 
a  **service"  stop  could  have  been  effected  in  300  feet.  The  cow 
was  unquestionably  a  trespasser,  and  the  rule  of  law  is  well  set- 
tled and  undoubted  that  for  the  killing  of  or  injury  to  an  animal 
under  such  circumstances  a  railroad  company  is  not  liable,  un- 
less the  casualty  is  due  to  the  ^oss  or  wanton  negligence  of  its 
servants  or  employees  in  ornittnig  such  precautions  as  a  reason- 
ably capable  and  prudent  man  would  employ  to  avert  danger  or 
prevent  an  obviously  impending  castrophe.  Young  z\  Railroad 
Co.,  79  Mo.  ZZ6 ;  Railroad  Co.  v.  Wendt,  12  Neb.  76,  10  N.  W. 
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456.  The  gist  of  the  action  is  negligence,  which  is  not  to  be 
presumed,  but  must  be  proved,  and,  in  this  case,  of  negligence 
in  an  unforeseen,  and  not  to  have  been  anticipated  emergency. 
We  think  it  quite  clear  that,  if  the  story  of  the  engineer  is  true, 
the  obligation  of  the  plaintiff  with  respect  to  the  burden  of  proof 
has  not  been  met,  and  that  the  evidence  is  insufficient  to  support 
the  verdict.  That  story  is  not  directly  contradicted,  but  the 
plaintiff  produced  witnesses  who  saw  five  or  six  of  his  cows  go 
upon  the  defendant's  right  of  way  and  into  the  yards,  and  who 
testified  that  after  the  accident  happened  they  had  followed  and 
traced  the  tracks  of  the  animals  from  the  place  of  their  entry 
to  that  of  the  killing,  and  that  the  tracks  showed  that  the  animals, 
or  some  of  them,  had  walked  that  distance  upon  the  defendant's 
roadbed,  and  from  this  fact  and  the  further  fact  that  the  ac- 
cident happened,  as  they  ascertained,  by  "stepping'*  some  400 
feet  nearer  the  place  of  entry  than  the  engineer  guessed  that  it 
did,  counsel  infer  ard  argue  that  the  jury  were  justified  in  in- 
ferring that  the  engineer  testified  falsely,  or  at  least  mistakenly, 
in  saying  that  the  animal  killed  was  one  of  those  that  he  saw 
standing  'beside  the  track;  and  contend  that  it  was  one  walking 
on  the  roadbed,  towards  thu  train  from  the  point  of  entry,  which 
they  say  was  600  feet,  and  the  engineer  guessed  was  "about" 
1.000  feet  from  the  place  of  the  collision,  and  from  this  inference 
they  deduce  the  further  inference  that,  if  the  engineer  had  kept 
a  reasonably  careful  or  vigilant  outlook  along  the  railway  track 
ahead  of  his  train,  he  would  have  seen  the  cow  in  time  to  have 
stopped  his  engine,  or  to  have  frightened  her  away  and  so  have 
averted  the  casualty.  It  seems  to  us  that  such  a  building  of  in- 
ference upon  inference  is  too  unsubstantial  a  structure  for  the 
support  of  a  verdict,  especially  when  the  inferences  are  contra- 
dicted by  the  direct  testimony  of  a  competent  and  unimpeached, 
and,  so  far  as  appears,  disinterested,  eyewitness.  To  hold  other- 
wise would,  it  appears  to  us,  quite  overthrow  the  rule  announced 
by  this  court  in  Railroad  Co.  v.  Wendt,  supra,  that  the  mere  kill- 
ing of  the  animal  is  not  evidence  of  negligence,  and  to  permit  a 
recovery  to  be  had  upon  a  theoretical  conjecture  the  product 
rather  of  imagination  than  of  fact. 

We  therefore   recommend  that  the  judgment  of  the  district 
court  be  reversed,  and  a  new  trial  granted. 

Calkins  and  Jackson,  CC,  concur. 
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(Court  of  Appeals  of  Kentucky,  Jan.  29,  1908.) 
[107  S.   W.   Rep.  217.] 

Railroads — Accidents  at  Crossings — Question  for  Jury. — Evidence, 
in  an  action  for  the  death  of  one  who  was  killed  at  a  railroad  cross- 
ing by  a  train,  held  to  authorize  the  submission  of  the  case  to  the 
jury. 

Evidence — ^Weight  and  Sufficiency — Negative  Testimony.* — Though 
negative  evidence  ordinarily  is  not  of  the  same  weight  as  positive, 
yet  evidence  of  those  who  had  an  opportunity  to  hear  that  they  did 
not  hear  any  signals  given  by  a  train  for  a  crossing  is  admissible,  and 
the  weight  to  be  given  it  is  for  the  jury. 

Railroads — Accidents  at  Crossings — Evidence — Sufficiency. — Evi- 
dence, in  an  action  for  the  death  of  one  who  was  killed  at  a  rail- 
road crossing  by  a  train,  held  not  to  show  as  a  matter  of  law  that 
decedent  knew  or  ought  to  have  known  that  the  train  ^^as  ap- 
proaching. 

Negligence — Contributory  Negligence — ^Perilous  Position.t — One 
whose  position  of  peril  is  not  occasioned  by  his  own  negligence 
has  the  right  to  make  a  choice  as  to  the  means  to  be  used  to  avoid 
the  peril,  and  an  unwise  choice  does  not  constitute  contributory 
negligence. 

Courts — Rules  of  Decision — Previous  Decision  in  Same  Case. — The 
facts  being  substantially  the  same  on  both  trails  of  a  cause,  the  law 
as  indicated  in  the  opinion  of  the  Court  of  Appeals  on  appeal  from 
the  judgment  on  the  first  trial  is  the  law  on  the  second  trial. 

Appeal  from  Circuit  Court,  Barren  County. 
"Not  to  be  officially  reported." 

Action  by  Sam  C.  Molloy's  administratrix,  for  intestate's  death, 
against  the  Louisville  &  Nashville  Railroad  Company.  Judg^iient 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

Benjofnin  D.  WarHeld,  C,  H.  Moorman,  and  Sims,  Du  Bosc 
&  Rodes,  for  appellant. 

T.  W.  &  R.  C.  P.  Thomas,  Greer  &  Marble,  and  Baird  & 
Richardson,  for  appellee. 

*See  foot-notes  appended  to  Cotton  v,  Willmar  &  S.  F.  Ry.  Co. 
(Minn.),  25  R.  R.  R.  501,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  501;  foot- 
notes appended  to  Schwarz  v.  Delaware,  etc.,  R.  Co.  (Pa.),  25  R. 
R.  R.  10,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  10;  Winterbottom  v.  Phila- 
delphia, etc.,  R.  Co.  (Pa.),  25  R.  R.  R.  8,  48  Am.  &  Eng.  R.  Cas., 
N.  S.,  8. 

tSee  foot-notes  appended  to  Alabama  City,  etc.,  Ry.  Co.  v.  Bates 
(Ala.),  23  R.  R.  R.  664,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 
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Clay^  C.  This  is  the  second  appeal  of  this  case.  The  opinion 
on  the  first  appeal  will  be  found  in  91  S.  W.  685,  28  Kv.  Law 
Rep.  1113.  On  the  27th  day  of  March,  1904,  Sam  C.  Molloy, 
an  attorney,  on  his  way  to  Brownsville  to  attend  court  the  next 
day,  reached  Glasgow  Junction  on  the  morning  train,  and  hired 
L.  H.  Oiler,  a  liverman,  to  take  him  over  to  Brownsville  in  a 
buggy.  They  started  for  Brownsville  at  about  12  o'clock.  From 
the  hotel  from  which  they  started  the  road  to  Brownsville  runs 
for  about  a  quarter  of  a  mile  parallel  with  the  Louisville  &  Nash- 
ville Railroad  Company's  track,  and  then  turns  abruptly  to  the 
right,  going  up  a  slight  incline  across  the  railroad  track.  When 
the  horses  reached  the  track,  a  freight  train  going  south,  running 
rapidly,  struck  the  horses  and  the  vehicle,  killing  Molloy,  and 
seriously  injuring  Oiler.  On  the  first  trial  of  the  case  Molloy 's 
zidministratrix  recovered  a  judgment  for  $9,000.  This  judgment 
was  reversed.  Upon  the  second  trial  she  obtained  a  verdict  of 
$5,000.  From  the  judgment  entered  thereon,  this  appeal  is 
prosecuted. 

A  very  full  and  accurate  statement  showing  the  circumstances 
of  MoUoy's  death,  as  well  as  the  surroundings  at  the  place  of  the 
accident,  is  contained  in  the  opinion  above  referred  to.  The 
evidence  in  the  record  before  us  is  substantially  the  same  as 
that  contained  in  the  former  record.  The  evidence  for  the  ap- 
])ellee  is  as  follows:  Molloy  was  a  stranger  at  Glasgow  Junc- 
tion, where  the  accident  cK^curred;  had  never  been  there  before. 
He  did  not  know  the  way,  or  the  time  of  the  arrival  of  the  train. 
Before  getting  in  the  buggy  he  looked  to  see  if  a  train  was  com- 
ing, and  inquired  if  one  w-as  coming.  The  train  that  killed  him 
was  the  second  section  of  No.  11.  It  had  no  schedule  time,  and 
was  late.  No  one  knew  it  was  coming.  Molloy  was  sitting  on 
the  right  side  of  the  buggy,  the  top  of  which  was  partly  up. 
The  road  over  which  they  traveled  from  the  Mentz  hotel  to  the 
crossing  was  parallel,  or  nearly  so,  with  the  railroad.  The  road 
was  rough  until  within  a  short  distance  of  the  crossing.  The 
liorses  traveled  in  a  trot  at  the  rate  of  four  or  five  miles  per 
hour.  The  buggy  was  going  in  the  same  direction  as  the  train 
—towards  the  south.  The  backs  of  the  occupants  of  the  buggy 
were  towards  the  train  leaving  the  Mentz  hotel.  On  account 
of  the  passenger  and  freight  depots  and  other  obstructions  the 
train  of  cars  could  not  be  seen  until  after  reaching  the  passenger 
depot.  The  distance  between  the  passenger  depot  and  the  cross- 
ing was  1,200  feet.  The  train  was  running  at  from  30  to  45 
miles  an  hour.  It  had  about  reached  the  passenger  depot  when 
the  buggy  was  approaching  the  crossing.  The  speed  of  the  train 
was  8  or  10  times  faster  than  that  of  the  bugg}^  The  engine  was 
some  600  feet  from  the  crossing  when  the  engineer  leaned  out 
of  his  cab  and  waved  to  a  lady.  No  signals  were  given  for  the 
crossing.    No  bells  were  rung,  nor  whistle  blown  after  reaching 
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the  Hazelip  crossing,  which  was  north  of  the  passenger  depot. 
The  engine,  after  striking  the  buggy,  ran  about  2,400  feet,  or 
nearly  half  a  mile.  Neither  Molloy  nor  Oiler  saw  the  train  until 
the  bugg}'  w^as  about  20  feet  from  the  track.  At  the  time  of 
reaching  the  track  the  horses  had  slowed  down  to  a  walk.  When 
the  buggy  was  about  20  feet  from  the  track,  Oiler  looked  in  one 
direction  and  Molloy  in  another.  Molloy  then  said:  "Whoop, 
whoop,  there  is  the  train.*'  By  that  time  one  of  the  horses  had 
his  feet  over  the  track.  Molloy  grabbed  the  lines,  and  at- 
tempted to  escape  the  impending  danger  by  pulling  the  horses 
off  the  track.  At  that  time  he  was  struck  and  killed.  On  the 
other  hand,  the  evidence  for  the  appellant  is  as  follows:  From 
7  to  9  blasts  of  the  whistle  were  given  between  the  tunnel  and 
the  passenger  depot.  The  train  of  cars  made  much  noise.  The 
blasts  of  the  whistle  above  the  passenger  depot  could  have  been 
heard,  and  were  heard  about  a  mile.  The  bell  was  ntng  con- 
tinuously from  the  tunnel  to  the  crossing.  Molloy,  or  one  of  the 
men  in  the  bugg>',  whipped  the  horses,  and  apparently  attempted 
to  defeat  the  train  in  a  race  to  the  crossing.  There  is  no  ob- 
struction south  of  the  passenger  depot.  Then  engineer  did  not 
see  the  buggy  until  the  horses  were  on  the  track.  The  train  could 
not  have  been  stopped  in  time  to  prevent  the  injury  after  the 
engineer  discovered  the  dangerous  position  of  Molloy.  Then  en- 
gineer admitted  w-aving  to  the  lady  in  passing,  but  claimed  it 
was  only  for  an  instant.  The  only  difference  between  the  testi- 
mony in  the  record  before  us  and  that  on  the  former  trial  is 
that  Oiler,  on  the  first  trial,  stated  that  the  horses  were  going 
four  or  five  miles  an  hour  when  the  crossing  was  reached,  while 
on  the  second  trial  he  stated  that  the  horses  had  slowed  down  to 
a  walk  when  they  reached  the  crossing.  On  this  account  counsel 
for  appellant  contend  that  the  opinion  of  this  court  on  the  former 
appeal  is  not  conclusive  of  the  questions  involved  in  this  appeal. 
Whether  viewed  from  this  standpoint,  or  in  the  light  of  an  original 
question,  we  are  of  opinion  that  the  evidence  was  suflScient  to 
authorize  a  submission  of  the  case  to  the  jury.  If  it  be  true,  as 
said  by  Oiler  on  the  second  trial,  that  the  horses  had  slowed  down 
to  a  walk  when  the  crossing  was  reached,  this  is  evidence  not 
of  greater  negligence  on  the  part  of  the  occupants  of  the  buggy, 
but  of  greater  precaution  for  their  own  safety. 

But  counsel  for  appellant  argue  most  earnestly  that  the  ver- 
dict is  flagrantly  against  the  evidence.  They  contend  that  as 
several  persons  testified  that  the  train  was  making  a  great  deal 
of  noise,  the  bell  was  being  rung,  and  the  whistle  blown,  all  of 
which  noise  made  by  the  train  was  heard  by  parties  who  were 
a  great  deal  further  away  than  Molloy  and  Oiler,  the  latter  must 
of  necessity  have  heard  the  train,  and  if  they  heard  the  train, 
and  knew  that  it  was  approaching,  they  were  certainly  guilty  of 
contributory  negligence  in  going  right  on  the  track  under  such 
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circumstances.  They  further  contend  that  no  effect  should  be 
given  to  Oiler's  statement  that  he  did  not  hear  the  train  ap- 
proaching, for  the  reason  that  he  was  partially  deaf.  We  are 
unable  to  say,  however,  as  a  matter  of  law,  that  Molloy  did  hear, 
or  ought  to  have  heard,  the  train  approachine.  Several  wit- 
nesses testified  that,  although  they  had  their  minds  on,  or  their 
attention  directed  to,  the  train,  they  heard  no  signals  given  for 
the  crossing.  On  the  other  hand,  several  witnesses  testified  that 
the  signals  were  given.  It  is  insisted  that  the  former  evidence, 
being  of  a  negative  character,  should  not  outweight  the  affirma- 
tive evidence  to  the  eflfect  that  the  usual  and  customary  signals 
were  given.  While  it  is  true  that  negative  evidence  ordinarily 
is  not  of  the  same  weight  as  positive  evidence,  yet  under  the  rule 
established  in  this  state  this  kind  of  evidence  is  admissible,  and 
the  weight  to  be  given  to  it  is  for  the  jury  to  determine.  In 
many  instances  the  only  evidence  of  a  failure  to  ring  the  bell  or 
blow  the  whistle  that  could  be  introduced  is  the  statements  of 
those  who  had  an  opportunity  to  hear,  and  did  not  hear,  the 
signals  given.  If  such  evidence  were  excluded,  it  would  be  im- 
possible to  prove  a  failure  en  the  part  of  those  in  charge  of  the 
tiain  to  give  the  necessary  signals.  Chesapeake  &  Ohio  Railway 
Co.  z\  Xipp's  Adm  X,  100  S.  W.  246,  30  Ky.  Law.  Rep.  1131. 
If,  then,  no  signals  were  given  for  the  crossing  in  question,  ap- 
pellant was  certainly  guilty  of  negligence.  But  counsel  earnestly 
contend  that  if  Oiler's  statement  be  correct  that  the  horses  had 
slowed  down  to  a  walk  when  within  20  feet  of  the  track,  then  all 
that  Molloy  had  to  do  when  he  seized  hold  of  the  lines  was  to 
stop  the  horses,  or  pull  them  back,  or  get  out  of  the  buggy,  and 
thus  avoid  the  danger;  that  it  is  not  a  case  of  suddenly  being 
placed  in  danger  by  the  negligence  of  another,  and  then  being 
compelled  to  choose  instantly,  but  a  case  where  by  his  own  negli- 
gence he  was  placed  in  danger.  When  Oiler's  statement,  however, 
is  considered  in  connection  with  all  his  testimony,  it  is  evident 
ihat  he  meant  that  he  and  Molloy,  and  not  the  horses,  were  20 
feet  from  the  track  when  the  train  was  discovered.  This  being 
the  case,  the  forefeet  of  the  horse  were  within  8  or  10  feet  of 
the  track.  Just  a  step  or  two  would  place  their  feet  over  the 
track.  As  we  cannot  say  as  a  matter  of  law  that  Molloy  knew, 
or  ought  to  have, known,  that  the  train  was  approaching,  it  does 
not  follow  that  his  position  of  peril  was  occasioned  by  his  own 
negligence.  Therefore  he  had  the  right  to  make  a  choice  as  to 
the  means  to  be  used  to  avoid  the  peril,  and  the  fact  that  he  made 
an  unwise  choice  will  not  make  him  guilty  of  contributory  negli- 
gence.   Former  opinion,  91  S.  W.  685,  28  Ky.  Law  Rep.  1113. 

The  only  other  complaint  made  by  counsel  is  of  the  instruc- 
tions.    Four  of  the  instructions,  which  were  approved  by  this 
<^Ourt  in  the  former  opinion,  were  given  upon  the  second  trial. 
The  errors  pointed  out  in  the  other  instructions  were  eliminated 
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upon  the  second  tial.  One  instruction,  asked  upon  a  former  trial, 
and  lefused,  was  directed  to  be  given,  and  was  given  upon  the 
last  trial.  The  only  errors  pointed  out  in  the  instructions  given 
upon  the  second  trial  were  expressions  used  in  those  portions  of 
the  instructions  which  were  not  criticised,  but  were  approved, 
in  the  former  opinion  of  this  court.  The  facts  of  the  case  be- 
ing substantially  the  same  upon  the  two  trials,  the  law  as  indi- 
cated in  the  former  opinion  of  this  court  was  the  law  upon  the 
second  trial.  For  that  reason  the  instructions  offered  by  ap- 
pellant were  properly  refused  bv  the  court.  Cleaver  z\  Louis- 
ville &  Nashville  Railroad  Co.,  100  S.  W.  223,  30  Kv.  Law  Rep. 
1059. 

Perceiving  no  substantial  error  in  the  record,  the  judgment  is 
affirmed. 


St.  Louis  Southwestern  Ry.  Co.  v,  Brvaxt. 

(Supreme    Court   of    Arkansas,    Jan.    7,    1907.). 
[99    S.   W.   Rep.   693.] 

Railroads — Injuries  to  Persons  Near  Track — Trespassers.* — One 
walking  along  a  path  on  the  right  of  way  of  a  railroad  was  a  tres- 
passer to  whom  the  operatives  of  a  train  owed  no  positive  duty  of 
care,  but  only  the  duty  to  exercise  ordinary  eare  not  to  injure  him 
after  discovering  him  in  a  perilous  position. 

Same — Evidence — Sufficiency. — Where  plaintiff,  walking  on  a  rail- 
road right  of  way,  was  injured  by  being  struck  by  an  article  thrown 
from  a  boarding  car  attached  to  a  passing  train,  the  article  having 
been  thrown  by  the  foreman  of  a  bridge  gang  and  the  cook,  their 
testimony  that  they  did  not  see  plaintiff  at  the  time  was  consistent 
and  reasonable,  so  that  the  jury  were  not  entitled  to  arbitrarily  dis- 
regard it,  as  it  was  not  their  duty  to  keep  a  lookout  for  persons  on 
tlic  track. 

Master  and  Servant — Injuries  to  Third  Persons — Scope  of  Employ- 
mcnt.t — Where  the  foreman  of  a  bridge  gang  employed  by  a  rail- 
road threw  from  a  moving  train  a  water  cooler  belonging  to  him, 


♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  railroad  right  of  way, 
see  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Daniel  (Ky.), 
23  R.  R.  R.  493,  48  Am.  &  EnR.  R.  Cas.,  N.  S.,  493:  Teakle  r.  San 
Pedro,  etc.,  R.  Co.  (Utah),  23  R.  R.  R.  18,  48  Am.  &  Eng.  R.  Cas., 
N.  S..  18. 

tFor  the  authorities  in  this  series  on  the  question,  what  acts  arc, 
and  are  not,  within  the  scope  of  employment  of  a  railroad  employee, 
see  foot-notes  appended  to  Sawyer  v,  Norfolk  &  S.  R.  Co.  (N.  Car.), 
25  R.  R.  R.  530,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  530. 
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whereby  plaintiff  was  injured,  and  there  was  no  evidence  tending  to 
show  that  it  was  in  the  line*  of  his  duty  to  provide  appointments  for 
the  cars,  his  act  was  not  one  for  which  the  railroad  company  could 
be  held  liable  as  within  the  scope  of  his  employment. 

Appeal  from  Circuit  Court,  Monroe  County ;  George  M.  Chap- 
line,  Judge. 

Action  by  Jam^s  Bryant  against  the  St.  Louis  Southwestern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

James  Bryant  was  a  laborer  on  his  father's  farm  through  which 
appellant's  railroad  ran.  On  July  14th  between  1  and  2  o'clock 
m  the  afternoon,  appellee  was  going  to  his  work  on  the  farm,  and 
was  walking  along  a  path  near  the  railroad  track.  A  freight 
train  passed,  to  which  was  attached  a  boarding  car  on  which  was 
a  bridge  gang.  Nelson  was  the  foreman  of  the  gang  and  was 
in  the  employ  of  the  appellant  at  the  time,  doing  bridge  work. 
He  told  the  cook  in  his  employ  to  throw  off  of  the  car  an  old 
water  cooler  that  had  become  worthless.  The  foreman  said  he 
supposed  the  water  cooler  belonged  to  him.  The  man  who  had 
the  outfit  before  he  came  into  possession  of  it  was  discharged, 
and  tire  cooler  was  with  the  outfit  when  Nelson  took  charge.  He 
(liiected  his  cook  to  give  it  to  some  one  along  the  track,  that  if  he 
saw  any  one  to  whistle,  and  give  it  to  them.  As  they  were  pass- 
ing along  through  the  Bryant  farm  they  saw  some  one  in  the 
field.  Nelson  whistled,  the  party  looked  up  and  the  cook  put 
the'  cooler  out  of  the  door.  Neither  the  foreman  nor  the  cook, 
according  to  their  evidence,  saw  the  appellee.  They  saw  other 
parties  in  the  field,  and  the  foreman  whistled  to  attract  their  at- 
tention, and,  when  they  looked  up,  the  cook  put  the  cooler  out 
of  the  door.  The  train  -was  running  about  15  miles  per  hour. 
Neither  the  foreman  nor  the  cook  could  see  the  appellee  from 
where  tthey  were  in  the  car.  The  foreman  was  about  midway 
*he  car  and  the  cook  could  not  have  seen  appellee  unless  he  had 
put  his  head  out  of  the  door.  The  cooler  was  put  out  of  the 
door  as  they  passed  along.  The  cooler  weighed  40  pounds.  It 
fell  upon  appellee's  head  and  shoulder  ancl  injured  him  very 
severely.  Appellee  and  his  witnesses  testified  that  the  parties 
on  the  freight  train  could  have  seen  appellee.  He  was  in  plain 
view,  and,  if  they  had  looked,  they  could  have  seen  him.  When 
the  cook  threw  the  cooler  out  he  said:  "I  have  hit  a  man.'' 
The  foreman  and  the  cook  looked  back  and  saw  that  a  man  had 
been  hit.  They  did  not  notify  the  conductor  or  engineer,  and 
did  not  stop  the  train  and  go  back  to  ascertain  the  injury  done. 
Appellee  sued  appellant  for  damages  for  the  injuries  thus  re- 
ceived, alleging  the  negligence  of  appellant.  Appellant  denied 
neglip^ence,  and  denied  its  liability  for  the  injuries  received  by 
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appellee.  The  court  at  the  request  .of  appellee  instructed  the 
jury  as  follows:  *'The  jury  are  instructed  that,  if  they  find  from 
a  preponderance  of  the  evidence  in  this  case  that  the  employees  of 
defendant  company,  while  working  for  defendant,  were  dispos- 
ing of,  or  casting  aside,  a  water  cooler  from  defendant's  cars 
and  did  so  in  such  a  reckless,  willful  and  wanton  manner  as  to 
throw  same  upon  the  plaintiff,  and  if  you  further  find  that  the 
plaintiff  was  in  plain  view  of  said  employees  at  the  time  it  is 
alleged  thev  so  recklessly,  willfully,  and  wantonlv  threw  same 
upon  him,  ycu  will  find  for  the  plaintiff,  and  assess  his  damages 
in  such  sum  as  will  compensate  him  for  his  pain  and  suffering 
and  injuries  as  has  been  shown  by  the  evidence.  You  are  in- 
structed that,  in  order  to  hold  the  defendant  liable  in  this  case 
that  the  burden  of  proof  is  on  the  plaintiff  to  show  willful  and 
wanton  negligence  on  the  part  of  the  defendant  company,  which 
negligence  directly  caused  or  contributed  to  plaintiff's  injury, 
and  all  the  circumstances  are  to  be  taken  into  account  when  the 
question  involved  is  one  of  negligence,  as  in  this  case ;  and  negli- 
gence in  a  legal  sense  is  no  more  nor  less  than  a  failure  to  ob- 
serve, for  the  protection  of  the  interest  of  another  person,  that 
degree  of  care,  precaution,  and  vigilance  which  the  circumstances 
justly  demand,  whereby  such  other  persons  suffer  injury."  The 
appellant  requested  the  court  to  give  the  following:  **The  jury 
are  instructed  to  return  a  verdict  for  defendant."  This  the  court 
refused  and  appellant  excepted. 

The  court  gave,  over  the  objection  of  appellant,  the  follow- 
ing: "(1)  If  you  find  from  the  evidence  in  this  case  that  the 
employees  of  defendant  threw  a  water  cooler  from  the  car  be- 
cause it  was  damaged,  and  that  at  the  time  it  was  thrown  the 
party  throwing  it  did  not  see  the  plaintiff,  and  did  not  know  of 
his  position  at  the  time,  then  the  defendant  would  not  be  liable, 
and  you  will  find  for  the  defendant.  (2)  If  you  find  from  the 
evidence  that  the  party  who  threw  the  cooler  from  the  train  was 
in  the  employ  of  the  employee  of  the  defendant  company,  and 
the  employee  directed  the  party  to  throw  the  cooler  out,  it  would 
be  the  act  of  the  employee,  and  the  company  would  be  liable  for 
injury  inflicted,  provided  you  further  find  that  the  perilous  posi- 
tion of  the  plaintiff  was  known  to  the  employee  at  the  time.  (3) 
All  these  instructions  are  taken  together.  There  are  two  or  three 
.ssues  in  this  case.  On  the  part  of  the  plaintiff  it  is  contended 
that  the  defendant  knew  the  perilous  position  of  this  party.  If 
you  believe  that  to  be  established,  it  is  your  duty  to  find  for  the 
plaintiff.  The  ether  is  that  it  was  thrown  out  without  the  knowl- 
edge of  his  perilous  position.  If  you  find  that  to  be  the  case, 
you  will  find  for  the  defendant.*'  The  verdict  and  judgment 
v^ere  for  $425.  A  motion  for  new  trial  assigning  all  the  al- 
leged errors  reserved  at  the  trial  was  filed  and  overruled. 
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Sam  H.  West  and  /.  C.  Hawthorne,  for  appellant. 
C  F,  Greenlee,  for  appellee. 

Wood,  J.  (after  stating  the  facts).  Appellee  had  no  right  upon 
appellant's  right  of  way  and  especially  to  be  walking  upon  a  path 
in  such  proximity  to  appellant's  railroad  track  at  time  when  one 
of  its  trains  was  passing  thereon.  In  so  doing  he  was  a  tres- 
passer, and  appellant  owed  him  no  positive  duty  of  care,  and 
only  the  negative  duty  to  exercise  ordinary  care  not  to  injure 
him  after  his  perilous  position  was  discovered.  Johnson  v.  Ste- 
wart, 62  Ark.  164,  34  S.  W.  889;  Railway  v.  Underwood,  74 
Ark.  610,  86  S.  W.  804 ;  Railway  v.  Neelev,  63  Ark.  636,  40  S. 
VV.  130 ;  Burns  v.  Railway,  76  Ark.  10,  88  S.  W.  824 ;  Railway  v. 
Fairbairn,  48  Ark.  491,  4  S.  W.  SO;  Penn.  Ry.  Co.  v.  Martin, 
111  Fed.  586,  49  C.  C.  A.  474,  55  L.  R.  A.  361;  McGrath  7'. 
Railroad  (Minn.)  77  N.  W.  136;  Fletcher  v.  Railway,  18  Sup. 
Ct.  35,  42  L.  Ed.  411;  Poling  v.  Ohio  R.  R.  Co.  (W.  Va.)  24 
L.  R.  A.  215. 

It  was  in  no  sense  the  duty  of  Nelson,  the  foreman  of  the 
bridge  gJ^K*  or  his  cook,  to  **keep  a  lookout"  for  persons  on  the 
track.  That  duty  devolved  upon  the  employees  who  were  oper- 
ating the  train.  As  the  keeping  of  a  lookout  was  not  in  the  line 
of  the  employment  of  the  foreman  of  the  bridge  gang  and  his 
cook,  their  testimony  that  they  did  not  see  appellee  at  the  time  of 
casting  the  cooler  from  the  car  is  entirely  consistent  and  reason- 
able, and  the  jury  could  not  arbitrarily  disregard  it.  Kansas  City 
So.  Westn.  Ry.  Co.  v,  Ben  Lewis  (Ark.)  97  S.  W.  56;  St.  L.,  I. 
M.  &*  So.  Ry.  Co.  z\  Landers,  67  Ark.  514,  55  S.  W.  940,  and 
cases  cited  there.  It  is  not  like  those  cases  where  the  fireman, 
engineer,  or  other  employee,  whose  duty  it  is  to  keep  a  lookout, 
swear  that  they  did  not,  although  in  the  discharge  of  their  duty, 
see  a  person  in  plain  view  upoa  the  track.  In  such  cases,  the 
jur)'  might  well  conclude  that  the  testimony  was  inconsistent 
and  unreasonable,  and  refuse  to  believe  it.  But  here  the  testi- 
mony, uncontradicted,  disclosed  an  unfortunate,  but  nevertheless 
real,  accident.  The  presence  of  appellee  so  near  the  track  was 
not  and  could  not  have  been  reasonably  anticipated  by  the  fore- 
man and  his  cook. 

The  court  should  have  given  appellant's  request  for  peremp- 
tory instruction.  The  instructions  given  were  abstract,  because, 
as  matter  of  law,  upon  the  undisputed  evidence  there  was  no 
question  of  willful,  wanton,  or  intentional  injury  to  be  sub- 
mitted to  the  jury.  Moreover,  the  casting  of  the  cooler  from 
the  car  was  clearly  an  act  of  the  scope  of  the  foreman's  employ- 
ment. If  the  cooler  belonged  to  the  foreman,  as  the  proof  tends 
to  show,  he  could  do  as  he  pleased  with  it,  and,  if  he  negligently 
cast  it  from  the  car,  it  was  his  act  and  not  that  of  the  company. 
His  employment  with  the  company  was  that  of  building  bridges. 
So  far  as  the  proof  discloses  there  is  nothing  to  show  that  it  was 


508        Vol  27  R  R  R— \'ol  SO  Am  &  Eng  R  Cas,  N  S 

Harris  v.  Southern  Ry.  Co 

in  the  line  of  the  duty  of  the  foreman  of  the  bridge  gang  to 
provide  appointments  for  the  cars  in  which  he  was  transported 
from  place  to  place.  The  burden  was  upon  the  appellee  to  show 
appellant's  liability.  To  discharge  this  burden  it  was  incumbent 
upon  appellee  to  show  that  the  act  of  the  servant  causing  the  in- 
jury was  negligent  and  in  the  course  of  his  employment.  Rail- 
way V.  Grant,  75  Ark.  587,  88  S.  W.  580,  1133. 

For  the  error  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

McCuLLOUGH,  J.,  not  participating. 


Harris  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Georgia,  Oct.   8,  1907.) 
[58    S.    E.    Rep.    873.] 

Negligence — Pleading.* — General  allegations  that  a  plaintiff  was  in- 
jured by  reason  of  the  negligent  conduct  of  a  railroad  company,  or 
the  like,  unless  accompanied  by  allegations  of  fact  showing  negli- 
gence, are  subject  to  special  demurrer. 

Railroads — Accident   at   Crossing — Contributory   Negligence.f — Al- 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-notes  appended  to  Jacksonville  Elec.  Co.  v.  Schmet- 
zer  (Fla.),  23  R.  R.  R.  602,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  602; 
Clippard  v.  St.  Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  107,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  107. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  rail- 
road tracks  in  front  of  a  car  or  train  which  the  injured  person  knew 
was  approaching  before  he  made  the  attempt  to  cross,  see  foot-notes 
appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R.  R.  R. 
323,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323;  Hutchinson  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  22  R.  R.  R.  683,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  683; 
foot-notes  appended  to  Weinberger  v.  North  Jersey  St.  Ry.  Co.  (N. 
J.),  22  R.  R.  R.  351,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  351;  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v.  Willis'  AdmV  (Ky.),  22  R.  R.  R. 
312.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  312;  foot-notes  appended  to  Keller 
7'.  Erie  R.  Co.  (N.  Y.),  22  R.  R.  R.  599,  45  Am.  &  Eng.  R.  Cas.,  X. 
S.,  599;  Cranch  v.  Brooklyn  Heights  R.  Co.  (N.  Y.),  21  R.  R.  R.  610, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  610;  Kannenberg  v.  Conestoga  Traction 
Co.  (Pa.),  21  R.  R.  R.  80,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  80. 

For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  negligence  with  respect  to  the 
speed  of  train  or  car,  see  foot-notes  appended  to  Illinois  Cent.  R 
Co.  V.  Ackerman  (C.  C.  A.),  21  R.  R.  R.  76^^  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  76. 

For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  negligence  and  contributory  negligence  in  actions  for  in- 
juries sustained  at  railroad  crossings,  see  foot-notes  appended  to 
Baker  v.  Tacoma  Eastern  Ry.  Co.  (Wash.),  22  R.  R.  R.  723,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  723. 

For  the  authorities  in  this  series  (master  and  servant  cases  omit- 
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though  the  agents  of  a  railroad  company  may  be  negligent  in  run- 
ning its  engine  and  cars  at  a  high  rate  of  speed  over  a  public  road 
crossing,  and  in  approaching  a  station  where  the  train  is  to  stop, 
and  in  not  keeping  a  lookout,  yet  if  a  person,  with  knowledge  of  the 
impending  danger,  steps  on  the  track  and  seeks  to  cross  immediately 
in  front  of  the  engine,  and  is  injured,  he  cannot  recover. 

Same. — Under  the  rule  that  pleadings  are  to  be  construed  most 
strongly  against  the  pleader,  the  case  made  by  the  petition  was 
substantially  as  set  out  in  the  .preceding  note,  and  a  demurrer  to  it 
was  properly  sustained. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Crawford  County;  W.  H.  Felton, 
Jr.,  Judge. 

Action  by  Z.  T.  Harris  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Z.  T.  Harris  brought  suit  against  the  Southern  Railway  Com- 
pany, alleging  substantially  as  follows:  On  the  9th  day  of  No- 
vember, 1905,  plaintiff  was  injured  by  an  engine  operated  by  the 
defendant  company;  "Said  injury  being  caused  by  the  negligent 
running  of  the  said  engine,  and  being  caused  without  any  negli- 
gence on  the  part  of  petitioner."  The  plaintiff  had  a  contract 
to  carry  the  United  States  mail  from  Roberta  to  Knoxville.  He 
was  also  a  hotel  keeper  at  Roberta,  and  both  of  these  occupations 
required  his  attendance  at  the  depot  of  the  defendant  company 
upon  the  arrival  of  passenger  trains.  On  the  day  mentioned,  in 
the  performance  of  his  duties,  he  left  the  hotel  to  go  to  the 
depot  of  the  defendant  company,  and  in  order  to  do  so  it  was 
necessary  to  cross  the  railroad  track  at  the  depot.  "As  the 
plaintiff  stepped  upon  the  track,  the  engine  of  the  north-bound 
passenger  train  struck  the  plaintiff,"  inflicting  injuries  upon  him. 
The  place  where  the  engine  struck  him  was  a  point  along  the 
track  located  almost  at  the  depot,  near  the  point  where  the  trains 
always  stop  to  receive  passengers.  A  few  yards  south  of  this 
point  there  is  a  public  crossing,  which  constitutes  a  part  of  the 
main  thoroughfare  of  the  town  of  Roberta,  and  is  used  constantly 
by  the  citizens.  The  train  had  to  pass  over  the  crossing  before 
striking  the  plaintiff.  The  defendant  was  negligent  in  approach- 
ing the  crossing  at  such  a  high  rate  of  speed  that  it  was  impos- 
sible for  the  engineer  operating  it  to  stop  the  train  within  a 
sufficiently  short  distance  to  be  safe  for  the  public  using  the 
crossing.  If  the  engineer  had  approached  the  crossing  at  such 
rate  of  speed  as  would  have  enabled  him  to  control  the  train,  as 

ted),  on  the  subject  of  contributory  negligence  and  assumption  of 
risks  where  persons  knowingly  expose  themselves  to  danger,  see 
foot-notes  appended  to  Pegram  v.  Seaboard  Air  Line  Ry.  (N.  Car.), 
22  R.  R.  R.  481,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  481. 
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the  law  required  and  as  the  safety  of  the  public  demanded,  the 
plainiiff  would  have  crossed  the  track  in  safety. 

By  amendment  the  plaintiff  alleged  as  follows:  It  was  well 
known  to  the  defendant  and  its  engineer  that  the  plaintiff  was 
m  the  habit  of  crossing  at  the  point  where  he  was  struck.  It 
w'as  in  an  incorporated  town,  and  at  a  place  where  people  congre- 
gated and  assembled  at  the  time  when  this  train  was  due  to  ar- 
rive. Plaintiff  used  ordinary  care,  and  would  have  succeeded  in 
crossing  in  safety,  but  for  the  fact  that  the  locomotive  was  nm- 
ning  at  an  unusual  and  excessive  rate  of  speed — at  such  a  negli- 
gent rate  of  speed  as  this  plaintiff  did  not  know  of  and  could  not 
necessarily  have  anticipated.  At  the  time  he  stepped  upon  the 
track  he  was  far  enough  ahead  of  the  engine  to  have  been  seen 
by  the  engineer,  and  for  the  engineer  to  have  checked  his  speed, 
so  as  to  have  prevented  the  striking  of  the  plaintiff  and  the  in- 
juries which  were  inflicted  upon  him.  The  negligence  of  the 
defendant  and  its  engineer  consisted  in  running  the  train  at  a 
negligent  rate  of  speed  at  the  place  and  under  the  circumstances 
named,  and  in  not  keeping  a  lookout  at  the  time  and  place  men- 
tioned, "by  which  plaintiff  could  have  been  seen  and  the  speed 
of  the  train  checked,  so  as  to  have  avoided  the  striking  of  the 
plaintiff."  The  crossing^  is  part  of  the  street  in  an  incorporated 
town,  and  all  that  part  of  the  railroad  from  the  crossing  to  the 
station,  beyond  the  point  where  plaintiff  was  injured,  is  and  has 
been  for  many  years  used  as  a  thoroughfare  by  the  public  in  ap- 
proaching the  station,  and  that  part  of  the  road  between  the  street 
and  the  station  is  constantly  used  by  the  public,  all  of  which 
was  well  known  to  the  defendant.  The  point  at  which  the 
train  struck  the  plaintiff  was  25  yards  north  of  the  public  cross- 
ing and  10  yards  south  of  the  depot.  The  train  was  going  at 
such  a  rate  of  speed  **at  this  point'*  as  to  be  dangerous  to  passen- 
gers and  to  constitute  negligence  as  to  all  persons  whose  business 
lequired  that  they  cross  the  track  of  the  defendant  company  at 
this  point.  Plaintiff  was  under  contract  with  the  United  States 
government  to  deliver  and  receive  the  mails  transported  by  the 
defendant.  The  railroad  was  also  under  contract  with  the  United 
States  government  to  transport  the  mails  to  and  from  the  town 
of  Roberta.  By  reason  of  this  employment  the  plaintiff's  pres- 
ence was  necessary  at  the  depot  of  the  defendant  company  upon 
the  arrival  and  departure  of  its  passenger  trains  as  alleged. 

The  defendant  demurred  to  the  declaration,  both  generally 
and  specially.  The  demurrer  was  sustained,  and  the  plaintiff  ex- 
cepted. 

A,  C.  Riley,  L.  L,  Broivn,  and  H.  A.  Matheivs,  for  plaintiff 
in  error. 

Arthur  Hcyman,  A.  /.  Danielly,  and  C.  E.  Battle,  for  defend- 
ant in  error. 
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Lumpkin,  J.  (after  stating  the  fact  as  above).  1.  The  spe- 
cial demurrer  attacks  almost  every  allegation  in  the  petition.  As 
we  shall  affirm  the  judgment  sustaining  the  general  demurrer, 
it  will  not  be  profitable  to  deal  at  length  with  the  various  grounds 
of  the  special  demurrer.  Some  of  them  were  well  taken,  and 
some  were  not.  The  plaintiff  in  his  petition  must  allege  facts, 
not  merely  conclusions.  General  allegations  that  the  defendant 
was  negligent,  or  that  the  plaintiff  was  injured  by  the  negligent 
conduct  of  the  defendant,  or  the  like,  will  not  alone  withstand  a 
special  demurrer.  The  pleader  should  state  wherein  the  negli- 
gence consisted.  He  must  plainly,  fully,  and  distinctly  set  forth 
his  cause  of  action.  If  he  has  done  this,  he  is  not  required  to 
enter  into  elaborate  statements  of  minutiae.  If  he  sets  forth  the 
negligent  conduct  complained  of,  a  subsequent  reference  to  it 
as  the  negligence  above  stated,  or  **above  enumerated,"  does  not 
render  the  petition  demurrable. 

2.  Ordinarily  a  person  who  is  injured  by  a  railway  train  is  not 
required  to  allege  as  a  part  of  his  case  that  he  was  without  fault 
or  negligence;  but,  if  tjie  facts  alleged  in  his  declaration  show 
that  he  was  wanting  in  ordinary  care,  the  point  may  be  raised 
by  aemurrer.    It  is  a  familiar  rule  that  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader.     In  the  light  of  this 
lule,  how  stands  the  plaintiff's  case?  He  alleges  that  the  defend- 
ant's train  was  running  very  rapidly  in  passing  over  the  crossing 
and  approaching  the  station  close  by ;  that  there  was  negligence, 
both  in  not  having  the  engine  under  control  and  in  not  keeping 
a  lookout.    But  what  does  he  show  as  to  himself?    He  does  not 
deny  that  he  saw  the  engine  approaching  at  a  rapid  rate  of  speed, 
or  that  he  knew  that  the  speed  was  not  checked,  or  that  there 
was  no  lookout  kept.     Indeed,  so  far  as  the  petition  shows,  he 
is  to  be  taken  as  having  full  knowledge  of  the  dangerous  posi- 
tion he  assumed  in  going  upon  the  track.     He  alleges  that  the 
engineer  could  have  seen  him,  and  it  would  seem  that  he  could 
as  easily  have  seen  the  engine.    He  says  generally  that  there  was 
"such  a  negligent  rate  of  speed''  as  he  did  not  know  of;  but  he 
does  not  say  that  he  did  not  see  the  rapidly  moving  train.     It 
does  not  appear  how  far  distant  the  engine  was  when  he  under- 
took to  cross,  but  apparently  he  stepped  immediately  in  front  of 
it,  since  he  alleged  that  "as  the  plaintiff  stepped  upon  the  track 
the  engine  of  the  north-bound  passenger  train  struck  the  plain- 
tiff.*'    If  it  struck  him  a«"  he  stepped  upon  the  track,  he  must 
liave  gone  on  the  track  very  close  in  front  of  it.    It  was  not  stated 
whether  the  engine  had  already  passed  beyond  the  road  crossing 
before  he  made  his  attempt  to  go  in  front  of  it.     We  have,  there- 
fore, presented  to  us  a  case  where  the  plaintiff  voluntarily  went 
upon  a  railroad  track  immediately,  or  almost   immediately,   in 
front  of  a  rapidly  moving  train,  with  knowledge  of  the  danger, 
and  miscalculated  on  his  ability  to  cross  the  track  before  being 
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Struck.  Such  a  declaration  does  not  authorize  a  recovery.  Thomas 
V.  Central  of  Georgia  Rv.  Co.,  121  Ga.  38,  48  S.  W.  683 ;  Atlanta 
Railway  &  Power  Co.  v.  Owens,  119  Ga.  833,  47  S.  E.  213;  Ivy 
V.  East  Tenn.,  etc.,  Ry.  Co.,  88  Ga.  71,  13  S.  E.  947. 

Under  the  ruling  above  made,  it  is  not  necessary  to  discuss 
the  effect  of  the  law  in  regard  to  public  crossings  in  determin- 
:ng  the  question  of  the  existence  of  negligence  on  the  part  of 
the  railroad  relatively  to  persons  who  are  near  such  crossings. 

Judgment  affirmed.    All  the  Justices  concur. 


Minot  v,  Boston  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire,   Merrimack,  May  7,   1907.) 

fee    Atl.    Rep.    825.] 

Witnesses — Credibility. — Though  in  an  action  for  the  death  of  one 
crossing  a  railway  track  plaintiffs  witnesses  were  mistaken  or  did 
not  recollect  the  customary  movements  of  the  locomotive,  the  jury 
might  find  they  were  entitled  to  credit  in  other  particulars. 

Railroads — Person  Crossing  Track — Question  for  Jury. — Whether 
decedent  was  guilty  of  contributory  negligence,  barring  recovery  for 
her  death  caused  by  being  struck  by  a  railway  train  while  crossing 
the  track,  held  a  question  for  the  jury. 

Trial — Instructions — Refusal — Prominence  to  Testimony. — In  an  ac- 
tion for  death  to  one  while  crossing  a  railway  track,  an  instruction 
that  upon  the  undisputed  evidence  decedent  was  familiar  with  the 
movement  of  the  trains  at  that  point,  and  walked  onto  the  track 
without  attempting  to  learn  whether  the  train  which  struck  her 
was  moving,  and  in  so  doing  was  negligent,  preventing  recovery 
unless  an  ordinarily  prudent  person  would  have  understood  there 
was  no  danger  of  the  train  backing  when  she  undertook  to  cross,  that 
a  person  of  ordinary  prudence  could  not  so  understand  unless  the 
train  customarily  stood  on  a  siding  at  the  time,  and  that  hence,  if 
the  train  did  not  customarily  pull  onto  the  siding  after  arriving  and 
remain  there  for  considerable  time,  verdict  must  be  for  the  company, 
was  properly  refused  as  giving  undue  prominence  to  testimony. 

Same — Argumentative. — The  instruction  was  also  properly  refused 
as  being  argumentative. 

Railroads — Persons  Crossing  Track — Action  for  Death — Instruc- 
tion.— The  instruction  was  also  properly  refused  for  diverting  at- 
tention from  the  proposition  that  if  her  knowledge  of  the  customary 
movements  of  the  train  was  such  as  to  reasonably  induce  the  belief 
the  train  had  gone  onto  the  siding  to  remain,  for  some  time,  and 
the   bell   was   not   rung  as   the   locomotive   was   about   to   start,  she 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas.  N  S        513 

Minot  V,  Boston  &  M.  R.  R 

might  reasonabfy  be  regarded  as  without  fault  for  failing  to  observe 
the  trains  approach. 

Same. — In  an  action  for  the  death  of  one  while  crossing  a  railway 
track  near  a  station,  an  instruction  that,  if  the  movements  of  a  train 
at  that  point  at  that  time  of  day  were  variable  and  uncertain,  de- 
cedent was  not  justified  in  stepping  upon  the  track  without  looking 
to  see  whether,  the  train  was  in  motion,  was  properly  refused  for 
diverting  attention  from  testimony  as  to  the  company's  rules  re- 
quiring warning  to  be  given  when  the  locomotive  was  about  to  be 
moved  and  as  to  its  control  while  in  motion,  and  the  probable  knowl- 
edge acquired  by  decedent  regarding  those  matters  from  her  habitual 
observations. 

Same — Licensees.^ — One  killed  while  crossing  a  railway  track  along 
a  footpath  which  had  been  used  by  the  public  and  the  defendant's 
employees  for  many  years  was  not  a  trespasser. 

Same — Evidence — ^Admissibility.f — Where,  in  an  action  for  the 
death  of  one  crossing  a  railway  track,  decedent's  knowledge  of  the 
movement  of  trains  at  that  point  was  material,  it  was  not  error  to 
admit  evidence  that  the  train's  movements  for  four  or  five  years 
prior  to  the  accident  had  been  the  same  as  at  that  time,  since  the 
uniformity  of  custom  probably  impressed  decedent,  who  resided  near 
the  station  and  habitually  observed  the  train's  movements;  whether 
the  testimony  should  have  been  limited  to  a  briefer  period  being  a 
question  within  the  trial  court's  discretion  and  not  subject  to  review. 

Appeal — Review — Harmless  Error — Admission  of  Evidence. — In  an 
action  for  the  death  of  one  crossing  a  railway  track  on  cross-exam- 
ination of  the  conductor  and  the  engineer  of  the  train  causing  de- 
cedent's death,  the  company  was  not  prejudiced  by  plaintiff,  while 
attempting  to  show  that  certain  of  the  company's  rules  applied  where 
a  train  was  backed  as  in  this  case,  reading  the  rules  in  the  jury's 
hearing  and  asking  questions  as  to  their  application,  where  the  wit- 
nesses testified  that  two  of  the  rules  did  not  apply  to  backing  trains 
and  neither  was  offered  in  evidence,  where  one  of  the  rules  was  in 
substance  the  same  as  another  put  in  evidence  by  plaintiff  and  ob- 
viously applicable  and  the  other  was  immaterial. 

Exceptions  from  Superior  Court,  Merrimack  County;  Pike, 
Judge. 

Action  by  James  Minot,  administrator,  against  the  Boston  & 
Maine  Railroad.  Verdict  for  plaintiff,  and  defendant  brings  ex- 
ceptions.    Exceptions  overruled. 

The  decedent,  a  woman  63  yeafs  old  and  in  full  possession  of 

*For  the  authorities  in  this  series  on  the  question,  who  arc,  and 
are  not.  licensees  on  railroad  tracks  or  premises,  see  foot-notes  ap- 
pended to  Keller  v.  Erie  R.  Co.  (N.  Y.),  22  R.  R.  R.  599,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  599;  foot-notes  appended  to  Peterson  v.  South 
&  W.  R.  R.  (N.  Car.),  22  R.  R.  R.  355,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
355. 

tSce  preceding  case,  and  foot-note. 

27  R  R  R— 33 
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her  faculties,  was  run  over  and  killed  about  1  o'clock  in  the 
afternoon  of  August  7,  1902,  while  crossing  the  tracks  in  the 
defendants'  yard  at  Cherry  Mountain  by  a  train  that  was  backing 
over  a  siding.  The  passenger  station  at  Cherry  Mountain  is  lo- 
cated northerly  of  the  defendants*  main  line  running  from  White- 
field  Junction  in  an  easterly  direction  to  Berlin,  in  the  angle 
formed  by  this  line  and  their  branch  line  running  from  it  in  a 
northeasterly  direction  to  Jefferson  Hill.  The  station  is  sur- 
rounded by  a  platform  elevated  slightly  above  the  level  of  the  rails 
and  extending  to  the  main  track  on  the  south,  the  branch  track 
on  the  north,  and  nearly  to  the  junction  of  the  two  tracks  on  the 
west.  A  side  track  runs  from  a  point  in  the  branch  line  north 
of  the  station  in  a  westerly  direction,  northerly  of  the  branch  track, 
to  a  point  in  the  main  line  1,000  to  1,200  feet  distant,  with  a 
slightly  descending  grade  toward  the  station.  There  are  side 
tracks  southerly  of  and  connected  with  the  main  line.  A  foot- 
path leads  from  a  point  southerly  of  all  the  tracks,  in  a  northerly 
direction  across  the  tracks  and  the  platform  westerly  of  the  sta- 
tion, to  a  point  northerly  of  the  branch  siding.  The  plaintiff's 
testimony  tended  to  prove  the  following  additional  facts:  The 
footpath  had  been  used  by  the  public  and  the  defendants'  em- 
ployees for  many  years.  The  decedent  resided  some  200  feet 
southerly  of  the  Cherry  Mountain  station  and  habitually  observed 
the  movements  of  trains  there.  She  was  accustomed  to  use  the 
footpath,  and  had  used  it  on  previous  occasions  when  the  Jefferson 
Hill  train  stood  on  the  branch  siding.  A  passenger  train  was 
due  to  arrive  at  the  station  from  Jefferson  Hill  10  minutes  before 
1  o'clock  in  the  afternoon  of  each  week  day.  This  train,  con- 
sisting of  a  locomotive  numbered  807  and  a  combination  passenger 
and  baggage  car,  customarily  pulled  onto  the  branch  siding  after 
its  passengers  had  alighted,  and  remained  there  until  some  lime 
between  4  and  5  o'clock,  when  it  returned  to  Jefferson  Hill  by 
backing  up  the  branch  line.  The  train  or  its  locomotive  did  no 
shifting  or  other  service  in  the  meantime.  Five  witnesses  pro- 
duced by  the  plaintiff  testified,  in  substance,  to  these  facts,  repre- 
senting that  they  had  opportunities  for  observing  them.  One  of 
them  testified  that  before  returning  to  Jefferson  Hill  a  Pullman 
car  was  added  to  the  train.  On  the  day  of  the  accident  the  de- 
cedent promised  to  go  to  the  house  of  a  neighbor  residing 
northerly  of  the  branch  siding  as  soon  as  the  Jefferson  Hill  train 
had  run  upon  the  siding  out  of  the  way.  The  train  came  in  a 
little  before  1  o'clock.  After  its  passengers  had  alighted  at  the 
station,  it  backed  up  the  branch  line  and  pulled  in  on.  the  branch 
siding,  where  it  stopped  long  enough  to  permit  the  coupling  of 
the  forward  end  of  the  locomotive  to  a  freight  car  loaded  with 
ties  there  standing  and  the  releasing  of  the  car  brake,  and  then 
it  backed  down  the  siding;  the  combination  car  being  ahead,  the 
locomotive  next,  and  the  freight  car  in  th^.  rear.    No  warning  was 
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given  before  or  as  the  train  began  to  back,  and  there  was  no 
one  upon  the  combination  car.  The  decedent  started  from  her 
house  about  1  o'clock  and  walked  toward  the  neighbor's  house 
in  the  footpath.  She  walked  from  a  point  on  the  platform  to  the 
branch  siding  without  stopping  or  looking  to  the  right  or  left,  and 
was  there  struck  by  the  backing  train  and  was  killed.  When  she 
stepped  from  the  platform,  the  train  was  35  to  45  feet  distant. 
It  began  to  back  about  that  time,  and  moved  with  little  noise  at 
the  rate  of  four  to  six  miles  an  hour.  There  was  no  time  after 
the  decedent  left  the  house  when  she  could  not  see  the  train  and 
observe  whether  it  was  at  rest  or  in  motion.  One  of  the  defend- 
ants' rules  required  all  trains  and  engines  at  that  station  to  run 
"very  carefully  and  under  control  within  yard  limits."  Another 
rule  required  the  engine  bell  to  be  rung  when  the  engine  was 
about  to  move.  The  defendants  introduced  in  evidence  their  train 
dispatcher's  orders  relating  to  the  movements  of  locomotive  807 
between  June  24  and  August  7,  1902,  during  the  hours  of  the 
day  between  1  and  5  o'clock  in  the  afternoon,  the  train*  sheets 
kept  in  the  regular  course  of  business  showing  such  movements, 
and  the  record  of  the  movements  made  by  the  conductor  as  they 
occurred.  It  appeared  from  these  orders,  etc.,  that  the  locomotive 
was  engaged  in  service  away  from  the  Cherry  Mountain  station 
during  these  hours,  from  half  an  hour  to  an  hour  on  15  days,  from 
1  to  2  hours  on  6  days,  and  from  2  to  3  hours  on  6  days — leaving 
the  station  between  1  o'clock  and  20  minutes  past  1  on  13  days, 
between  20  minutes  past  1  and  50  minutes  past  1  on  6  days,  and 
later  than  2  o'clock  on  the  other  days.  The  defendant  also  pro- 
duced as  witnesses  the  trainmen  of  the  Jefferson  Hill  train  and 
the  station  agent  at  Cherry  Mountain,  whose  testimony  tended 
to  prove  the  following  facts :  Locomotive  807  did  more  or  less 
shifting  of  cars  in  the  yard  at  Cherry  Mountain.  It  never  went 
on  the  branch  siding  to  remain  until  after  it  had  done  its  extra 
work  and  shifting.  Whenever  the  combination  car  was  set  on 
the  branch  siding,  a  passenger  car  was  with  it.  These  cars  were 
sometimes  placed  on  this  siding  and  sometimes  on  a  siding  south 
of  the  main  line.  They  and  the  locomotive  were  placed  and  re- 
mained on  the  branch  siding  many  times  during  the  summer  of 
1902,  both  on  days  when  the  locomotive  did  extra  work  and 
when  it  did  none.  They  were  usually  placed  on  that  siding  when 
no  cars  were  in  the  way,  and  were  backed  onto  it  from  its  westerly 
end.  The  locomotive  and  car  never  backed  up  the  branch  line  and 
pulled  in  on  the  siding  from  its  easterly  end  before  the  day  of 
the  accident.  Whether  the  cars  and  locomotive  were  set  upon 
this  siding  during  the  hours  of  the  day  above  mentioned  so  fre- 
quently that  it  could  properly  be  said  they  were  set  there  custo- 
marily was  doubtful.  As  soon  as  the  locomotive  was  coupled  to 
the  freight  car  on  the  day  of  the  accident,  the  fireman  looked 
back  and  saw  the  decedent  standing  about  midway  of  the  station 
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platform,  facing  across  the  Jefferson  Hill  branch  and  skiing. 
Upon  starting,  he  struck  the  bell  and  turned  around  toward  the 
freight  car  to  see  if  it  was  coming,  and  did  not  look  back  p.gain 
before  the  decedent  was  struck.  The  engineer  was  on  (lie  side 
of  the  locomotive  farthest  from  the  decedent,  and  did  not  see 
her.  The  train  backed  100  feet  or  more  before  striking  the  de- 
cedent at  such  rate  of  speed  that  it  could  have  been  stopped  within 
20  feet.  It  was  20  to  30  feet  from  the  middle  of  the  station 
platform  to  the  place  of  collision.  It  appeared  as  if  the  decedent 
did  not  see  the  train  and  was  not  conscious  of  its  approach. 
When  she  stepped  on  the  sidirg,  she  turned  so  as  to  face  from 
the  train.  Some  portions  of  the  defendants'  other  evidence  con- 
flicted more  or  less  with  the  plaintiff's  evidence.  At  the  close  of 
the  testimony  the  defendants  moved  for  an  order  directing  a 
verdict  in  their  favor.  The  motion  was  denied,  and  they  excepted. 
They  raised  the  same  question  by  exceptions  to  be  denial  of  their 
requests  for  similar  instructions  to  the  jury  in  the  charge.  They 
also  excepted  to  the  denial  of  their  requests  for  other  instructions, 
and  to  certain  rulings  relating  to  the  testimony  and  examination 
of  witnesses.  These  exceptions  and  the  facts  pertaining  to  them 
appear  in  the  opinion. 

Sargent,  Rcmick  &  Xilcs,  for  plaintiff. 

Mitchell  &  Foster  and  Strccter  &  Hollis,  for  defendants. 

Chase,  J.  The  defendants,  in  their  argument  in  support  of 
the  exception  to  the  denial  of  their  motion  for  an  order  directing 
a  verdict  in  their  favor,  place  much  reliance  upon  the  character 
and  weight  as  testimony  of  the  orders,  train  sheets,  and  records 
put  in  evidence  by  them,  relating  to  the  movements  of  the  loco- 
motive of  the  Jefferson  Hill  train.  They  say  that  this  testimony 
demonstrates  the  falsity  of  the  plaintiff's  testimony  relating  to 
the  customary  movements  and  location  of  the  train  during  the 
afternoon  hours,  and  consequently  the  falsity  of  the  proposition 
that  the  decedent  was  exercising  ordinary  care  in  attempting  to 
cross  the  tracks  as  she  did.  In  their  brief  they  freely  admit  that, 
**if  *  *  *  the  testimony  of  the  plaintiff's  witnesses  were  op- 
posed merely  by  the  testimony  of  the  defendants'  trainmen,  the 
conflict  would  be  for  the  jury  to  determine;"  that  it  would  then 
be  "the  common  case  of  one  set  of  men  contradicting  another, 
and,  so  far  as  the  court  could  see,  either  might  be  right,  and  rea- 
sonable minds  could  conceivably  differ  as  to  which  was  right." 
In  the  consideration  which  they  have  given  to  these  orders,  etc., 
they  seem  to  have  overlooked  the  fact  that  they  specifically  relate 
to  the  locomotive  alone.  Assuming,  for  the  purposes  of  the  argu- 
ment, that  this  testimony,  by  reason  of  its  character,  inherently 
and  conclusively  implies  verity,  it  proves  only  that  the  locomotive 
moved  about  as  shown  by  it.  It  does  not  prove  that  the  com- 
bination car,  alone  or  in  connection  with  another  car,  was  taken 
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with  the  locomotive  while  performing  outside  service,  or  that  it 
did  not  customarily  stand  upon  the  branch  siding  during  the  after- 
noons.    It  does  not  prove  that  the  locomotive  was  used  in  shifting 
cars  in  the  yard  at  Cherry  Mountain  after  its  arrival  there.     In- 
deed,  the  testimony  introduced  by    the    defendants  themselves 
tended  to  prove  that  the  cars  and  the  locomotive,  one  or  all  of 
them,  so  frequently  stood  upon  this  siding  during  portions  of  the 
afternoons  that  it  was  doubtful  whether  it  could  not  properly  be 
said   that  they  customarily  stood   there.     The  defendants  were 
at  liberty  to  argue  to  the  jury  that  they  had  shown  by  conclusive 
testimony  that  the  plaintiff's  witnesses  were  not  entitled  to  credit ; 
but  the  jury  were  not  obliged  to  find,  because  the  witnesses  were 
in  error  as  to  some  particulars,  that  they  were  false  or  in  error 
as  to  all.    They  were  at  liberty  to  find,  if  upon  a  consideration 
of  all  the  testimony  such  appeared  to  them  to  be  the  fact,  that 
the  plaintiff's  witnesses  were  mistaken  or  misrecollected  as  to  some 
of  the  movements  of  the  locomotive,  but  were  entitled  to  credit 
as  to  other  matters.     They  might  reasonably  believe  that  there 
would  be  more  or  less  unintentional  errors  in  the  testimony  of 
witnesses — whether  called  by  the  one  side  or  the  other — ^given 
after  the  lapse  of  four  years  from  the  time  when  the  transactions 
occurred  as  to  which  they  testified.     Furthermore,  the  question 
of  the  decedent's  care  did  not  necessarily  depend  upon  the  fact 
that  the  Jefferson  Hill  train,  without  change  in  its  make-up,  pulled 
onto  the  branch  siding  immediately  after  its  passengers  alighted, 
and  stayed  there  during  the  remainder  of  the  afternoon.     If  the 
train,  with  or  without  the  additional  passenger  car,  was  frequently 
placed  on  the  siding  at  some  time  during  the  afternoon  and  usually 
remained  there  after  being  so  placed  until  4  or  5  o'clock,  a  jury 
might  reasonably  find  that  the  decedent,  familiar  with  such  cus- 
tom, would  not  be  wanting  in  due  care  if  she  assumed  that  the 
train  which  caused  her  death,  having  gone  onto  the  siding,  would 
not  back  out  immediately.    State  ik  Railroad,  52  N.  H.  528.    As 
was  said  in  Smith  z\  Railroad,  70  N.  H.  53,  85,  47  Atl.  290,  293, 
"familiarity  with  the  manner  in  which  the  railroad  is  operated 
and  the  times  when  trains  pass  over  it  might  excuse  a  traveler, 
under  some  circumstances,  from  looking  or  listening  for  a  train 
when  about  to  pass  over  the  crossing."    The  plaintiff's  testimony 
on  the  question  of  the  decedent's  care  was  certainly  as  full  and 
definite  as  it  was  at  the  former  trial,  which,  it  has  been  decided, 
was  sufficient  to  require  the  submission  of  the  question  to  a  jury. 
Minot  V,  Railroad,  7Z  N.  H.  317,  61  Atl.  509.    The  defendants' 
testimony,  while  conflicting  with  the  plaintiff's  in  some  partic- 
ulars, tended  to  confirm  it  in  other  particulars.     There  was  no 
such  certain  and  conclusive  verity  and  preponderance  in  it  as 
would  enable  one  to  say  with  confidence  that  reasonable  and  im- 
partial men,  upon  considering  and  weighing  it  in  connection  with 
the  plaintiff's  testimony,  would  not  differ  in  their  judgments,  but 
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must  unanimously  come  to  the  conclusion    that    the    decedent's 
death  was  due,  in  part  at  least,  to  her  own  want  of  due  care. 
Deschenes  i\  Railroad,  69  N.  H.  285,  46  Atl.  467;  McGill  v. 
Granite  Co.,  70  N.  H.  125,  129,  46  Atl.  684. 

The  defendants  cite  Gahagan  v.  Railroad,  70  N.  H.  441,  50 
Atl.  146,  55  L.  R.  A.  426,  and  urge  the  proposition  that  this  case 
is  on  all  fours  with  it.  That  case  was  taken  from  the  jury,  **be- 
cause  upon  the  evidence  there  is  no  disputed  question  of  fact  to 
be  determined."  70  N.  H.  446,  50  Atl.  149,  55  L.  R.  A.  426. 
Gahagan  "walked  upon  a  railroad  crossing  within  a  railroad  yard, 
over  which  he  knew  trains  and  shifting  engines  were  frequently 
passing."  70  N.  H.  445,  50  Atl.  148,  55  L.  R.  A.  426.  Accord- 
ing to  the  plaintiff's  evidence  in  this  case,  Mrs.  Fitzgerald's  knowl- 
edge as  to  the  use  of  the  defendants'  railroad  yard  was  that  no 
shifting  was  done  in  it  during  the  afternoon  hours;  or,  in  other 
words,  the  fact  within  her  knowledge  was  the  direct  opposite  of 
that  which  was  within  Gahagan's  knowledge.  This  case  also  dif- 
fers essentially  from  State  v.  Harrington,  69  N.  H.  496,  45  Atl. 
404,  and  Boston  &  Maine  R.  R.  v.  Sargent,  72  N.  H.  455.  57 
Atl.  688,  cited  by  the  defendants.  In  the  first  case  there  was  no 
conflict  in  the  testimony  upon  the  point  as  to  which  the  verdict 
was  ordered ;  and,  in  the  second  case,  there  was  an  estoppel  aris- 
ing from  a  prior  judgment  which  entitled  the  plaintiffs  as  a  matter 
of  law  to  a  verdict  upon  the  point  as  to  which  it  was  ordered. 
Nor  does  Arnold  v,  Prout,  51  N.  H.  587,  support  the  defendants' 
position.  In  that  case  the  court,  after  noting  that  there  was  no 
evidence  tending  to  prove  that  the  delivery  of  the  ale  in  suit  was 
to  be  in  this  state  under  the  contract  for  its  sale — the  point  on 
which  the  verdict  was  ordered — said:  "The  counsel  for  the  de- 
fendant are  right  in  their  position  that  if  there  was  any  evidence^ 
though  slight,  tending  to  rebut  the  position  that  the  delivery  was 
in  New  York,  the  question  ought  to  have  been  submitted  to  the 
jury.-'  The  defendants'  exceptions  to  the  denial  of  their  motion 
for  an  order  directing  a  verdict  in  their  favor  and  to  the  denial 
of  their  request  for  similar  instructions  to  the  jury  stand  no  bet- 
ter than  their  exception  to  the  denial  of  their  motion  for  a  non- 
suit upon  the  former  transfer  of  the  case,  and  like  that  exception, 
they  must  be  overruled.  Minot  v.  Railroad,  7Z  N,  H,  317,  61 
Atl.  509. 

The  defendants  also  excepted  to  the  denial  of  their  requests 
for  certain  other  instructions  to  the  jury.  These  requests  were 
made  in  several  different  forms,  but  the  following  may  be  taken 
as  a  sample  of  one  class  of  them:  "Upon  the  undisputed  evi- 
dence Mrs.  Fitzgerald  was  familiar  with  the  course  of  business 
at  Cherry  Mountain  station,  and  she  walked  from  the  platform 
vmto  the  Hill  siding  without  taking  any  precautions  to  learn 
whether  the  train  was  moving.  In  so  doing  she  was  guilty  of 
negligence  which  prevents  a  recovery,  unless  an  ordinarily  pru- 
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dent  person,  familiar  with  the  course  of  business  at  that  station, 
would  have  understood  that  there  was  no  danger  of  this  engine 
and  car  backing  at  the  time  she  undertook  to  cross.  A  person 
of  ordinary  prudence  could  not  so  understand,  unless  it  was  the 
usual  practice  for  the  engine  and  combination  car  to  pull  onto 
the  Hill  siding  at  this  time  of  day  and  remain  there  for  a  con- 
siderable time.  Unless,  therefore,  you  find  that  it  was  the  usual 
practice  for  the  engine  and  combination  car  to  pull  onto  this  par- 
ticular siding  when  they  arrived  from  the  Hill  at  12:50  and  had 
discharged  the  passengers,  and  to  remain  upon  this  siding  for  a 
considerable  lime  before  again  moving,  your  verdict  must  be  for 
the  defendant  railroad."  In  determining  the  question  of  the  de- 
decedent's  care,  an  important  fact  to  be  taken  into  considera: ion 
was  the  state  or  character  of  her  knowledge  as  to  the  niovemenls 
of  the  Jefferson  Hill  train,  etc.,  in  the  Cherry  Mountain  yard. 
Would  her  habitual  observations  of  these  movements  naturally 
produce  (1)  the  impression  upon  her  mind  that  the  locomotive 
and  car  of  the  train  customarily  pulled  onto  the  branch  siding 
immediately  after  its  passengers  had  alighted  and  remained  there 
until  late  in  the  afternoon;  or  (2)  the  impression  that  whenever 
in  the  afternoon  they  pulled  in  there  they  usually  remained  until 
4  or  5  o'clock;  or  (3)  the  impression  that  the  locomotive  alone, 
or  in  connection  with  the  car,  was  usually  engaged  for  a  time 
immediately  after  its  arrival  at  the  station  in  shifting  cars  about 
the  yard,  including  the  branch  siding,  and  did  not  go  upon  the 
siding  to  remain,  if  at  all,  until  later  in  the  afternoon;  or  (4) 
the  impression  that  whenever  the  locomotive  was  about  to  move 
in  shifting  cars  or  other  service  its  bell  was  rung,  and  it  moved 
very  carefully  and  under  control;  or,  summarizing  these  mat- 
ters in  a  more  general  form,  was  the  decedent's  knowledge  such 
:is  reasonably  to  induce  a  belief  that  the  locomotive  and  car  pulled 
onto  the  siding  to  remain  at  this  particular  time,  or  a  belief  that 
it  was  engaged  in  shifting  cars  or  other  service?  H  it  whs  such 
as  reasonably  to  induce  the  former  belief,  the  decedent  might  well 
be  regarded  as  in  the  exercise  of  due  caie  in  going  upon  the 
siding  as  she  did;  but,  if  it  was  such  as  reasonably  to  induce  the 
latter  belief,  the  jury  would  probably  have  no  difficulty  in  find- 
ing that  her  conduct  was  wanting  in  the  element  of  due  care,  pro- 
vided they  found  that  the  bell  was  rung  before  the  locomotive 
started.  The  defendants'  request  for  instructions  above  quoted, 
besides  being  objectionable  because  it  gives  undue  prominence  to 
portions  of  the  testimony  and  is  argumentative  (Spalding  v. 
Brooks,  58  N.  H  224;  Phoenix,  etc.,  Co.  v.  Clark,  59  N.  H.  345; 
Fogg  V,  Moulton,  59  N.  H.  499;  Rublee  v.  Belmont,  62  N.  H. 
365;  Davis  v.  Railroad,  68  N.  H.  247,  252,  44  Atl.  388),  is  ob- 
jectionable because  it  ignores,  or,  rather,  decidedly  diverts  at- 
tention from,  the  proposition  that  if  the  decedent's  knowledge 
was  such  as  is  referred  to  in  the  first  or  second  of  the  alternatives 
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above  enumerated,  and  the  bell  was  not  rung  as  the  locomotive 
was  about  to  start,  she  might  reasonably  be  regarded  as  without 
fault.  This  request  and  the  others  of  the  same  class  were  prop- 
erly denied. 

Another  of  the  defendants'  exceptions  was  to  the  denial  of 
their  request  for  an  instruction  to  the  jury  as  follows:  **If  you 
find  that  the  course  of  business  was  such  that  the  movements 
of  tlie  engine  and  car,  at  the  time  of  day  when  the  accident  hap- 
pened, were  variable  and  uncertain,  Mrs.  Fitzgerald  was  not  jus- 
tified in  stepping  upon  the  track  without  looking  to  see  whether 
they  were  in  motion,  and  the  plaintiflF  cannot  recover."  An  in- 
struction of  this  kind  would  be  faulty,  because  it  would  divert 
the  jury's  attention  from  the  testimony  relating  to  the  defend- 
ants'.rules  as  to  the  giving  of  a  warning  when  the  locomotive  was 
about  to  move  and  its  control  while  in  motion,  and  the  probable 
knowledge  acquired  by  the  decedent  regarding  these  matters  from 
her  habitual  observations.  Davis  v.  Railroad,  68  N.  H.  247,  44 
Atl.  388.  The  request  for  this  instruction  w-as  also  properly 
denied. 

The  request  for  an  instruction  that  the  decedent  was  a  tres- 
passer, and  the  plaintiflF  was  not  entitled  to  a  verdict  unless  her 
peril  was  discovered  by  the  defendants'  employees  in  season  to 
prevent  injury  to  her  by  an  exercise  of  ordinary  care,  was  prop- 
erly denied,  for  the  reasons  stated  in  the  former  opinion  in  this 
case.  Minot  z\  Railroad,  73  N.  H.  317,  321,  61  Atl.  509.  One 
of  the  witnesses  called  by  the  plaintiflF  was  allowed  to  testify,  sub- 
ject to  the  defendants'  exception,  that  the  1  o'clock  JeflFerson  Hill 
train  for  four  or  five  years  prior  to  the  summer  of  1902  was 
handled  just  the  same  as  it  was  that  summer.  The  defendants 
say  this  testimony  was  irrelevant  and  calculated  to  mislead  the 
jury.  It  had  the  same  relevancy  to  the  questions  on  trial  that 
the  testimony  had  relating  to  the  movements  of  the  train  during 
the  summer  of  1902.  The  uniformity  of  the  custom  for  four 
or  five  years  would  be  likely  to  impress  the  decedent,  who  resided 
near  the  station  for  some  years  and  habitually  observed  the 
movements.  It  had  a  natural  tendency  to  make  *her  knowledge 
definite  and  certain.  \\'hether  the  testimony  should  have  been 
limited  to  a  briefer  period  than  four  or  five  years  was  a  question 
that  was  within  the  discretion  of  the  court  to  determine,  and  is 
not  open  to  consideration  here. 

The  defendants'  exception  to  the  declination  of  the  court  to 
limit  the  testimony  regarding  the  custom  as  to  the  movements  of 
the  JeflFerson  Hill  train  to  the  time  of  day  immediately  follow- 
ing its  arrival  at  Cherry  Mountain  is  also  overruled,  for  the  rea- 
sons above  stated. 

The  plaintiflF,  upon  the  cross-examination  of  the  conductor  and 
the  engineer  of  the  JeflFerson  Hill  train,  attempted  to  show  that 
certain  of  the  defendants'  rules  applied  to  the  situation  as  the 
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train  backed  down  the  siding,  and  required  certain  precautions. 
In  doing  so,  he  read  the  rules  to  the  witnesses  in  the  hearing  of 
the  jury,  and  asked  questions  concerning  their  application.  The 
defendants  excepted  to  this  course.  It  was  a  dangerous  course 
for  the  plaintiff  to  take,  but  it  does  not  appear  that  it  could  pos- 
sibly result  in  any  harm  to  the  defendants  in  this  instance.  As 
to  two  of  the  rules  read,  the  witness  testified,  in  substance,  that 
they  had  no  application  to  the  situation  of  the  backing  train,  and 
neither  of  them  was  offered  in  evidence.  One  of  them  was,  in 
substance,  the  same  as  another  rule  that  was  put  in  evidence  by 
the  plaintiff  and  obviously  applied  to  the  situation,  and  the  other 
was  entirely  immaterial  and  harmless.  A  third  one  was  put  in 
evidence  without  objection. 

Exceptions  overruled.     All  concurred. 


SoDERLUND  z\  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme   Court  of  Minnesota,  Oct.   18,   1907.) 
[113  N.  W.   Rep.  449.] 

Master  and  Servant — Injury  to  Servant — Act  of  Fellow  Servant — 
Scope  of  Employment.* — A  crew  of  six  or  seven  men,  including  re- 
spondent, were  engaged  in  repairing,  a  railway  track,  and  appellant 
provided  hand  cars  for  the  purpose  of  going  to  and  from  their  work. 
At  the  time  of  the  accident  the  other  members  of  the  crew  pro-, 
pelled  the  car  at  such  a  high  rate  of  speed  that  respondent  lost  his 
hold  on  the  handle  bars  and  fell  from  the  car.  There  was  no  neces- 
sity for  running  the  car  so  rapidly,  and  it  was  done  thoughtlessly,  in 
the  spirit  of  fun,  and  for  their  own  amusement,  although  respondent 
had  asked  them  not  to  go  so  fast.  Held,  that  in  thus  negligently 
overspeeding  the  car  the  men  were  engaged  in  the  performance 
of  their  duty  to  the  master,  and  were  not  acting  without  the  scope 
of  their  authority.     The  evidence  is  sufficient  to  sustain  the  verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Goodhue  County;  Andrew  Holt, 
Jud^e. 

Action  by  Ole  Soderlund  for  personal  injuries  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

F.  IV.  Root  and  Frank  M,  Wilson,  for  appellant. 
Johnson,  Mohn  &  Mohn,  for  respondent. 

Lewis,  J.  Appellant  company  was  engaged  in  repairing  its 
main  track  of  railway  between  Lake'  City  and  a  point  about  three 

*See  preceding  case,  and  foot-notes. 
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miles  distant.  Frcm  16  to  18  men  were  engaged  in  this  work 
under  the  charge  of  a  foreman.  The  men  boarded  at  Lake  City, 
and  hand  cars  were  provided  by  the  company  for  their  use  in 
going  to  and  from  the  work.  Respondent  was  69  years  old,  had 
been  in  appellant's  employ  for  the  period  of  16  years,  was  famil- 
iar with  the  method  of  repairing  railroad  tracks,  and  had  had 
large  experience  in  riding  upon  and  in  propelling  hand  cars.  At 
the  time  of  the  accident  the  crew  of  men  engaged  in  repairing 
the  track  left  Lake  City  on  hand  cars  for  the  purpose  of  return- 
ing to  their  work.  The  foreman  and  a  part  of  the  crew  were  rid- 
ing on  the  first  car,  and  respondent,  with  five  or  six  other  men, 
were  riding  on  the  second  car.  Respondent  and  one  other  man 
stood  on  the  front  end  of  the  car  with  their  backs  to  the  front 
of  it,  three  of  the  men  stood  on  the  rear  end  of  the  car  facing  the 
direction  in  which  th^y  were  going,  and  the  other  two  men 
stood  on  either  side  of  the  handle  bars.  The  usual  speed  taken 
in  making  the  distance  was  at  about  the  rate  of  16  miles  an  hour. 
The  crew  on  the  second  car  having  dropped  some  distance  be- 
hind the  first  car,  some  one  on  it  suggested  they  should  hurry, 
and  so  they  began  to  pump  faster  and  gradually  increased  the 
speed.  What  then  occurred  was  described  by  respondent  as  fol- 
low^s :  "Then  the  boys  on  my  car  began  to  pump  as  much  as  they 
could,  and  the  car  was  running  so  that  the  dust  was  flying 
ctround  us  and  I  couldn't  follow  up  with  the  pumping.  I  had  to 
change  hands,  and  I  hollered  to  them  that  they  mustn't  pump  so 
fast,  and  then  they  only  laughed  at  me,  and  pumped  the  harder, 
and  ran  the  hand  car  so  fast  that  I  couldn't  stand  it,  and  in  the 
act  of  changing  hands  I  fell  off  backwards,  and  struck  on  my 
head  and  arm,  and  the  car  passed  over  me.  I  became  uncon- 
scious, and  the  next  thing  I  remember  I  was  in  my  house  and  the 
doctor  was  there.'*  Respondent  recovered  a  verdict  in  the  court 
below  upon  the  ground  that  the  hand  car  was  operated  by  re- 
spondent's co-employees  at  such  an  excessive  and  dangerous  rate 
of  speed  as  to  cause  respondent  to  lose  his  balance  and  fall  from 
the  car. 

Upon  this  question  the  evidence  is  sufficient  to  support  the 
verdict.  The  other  members  of  the  crew,  being  young  and  vig- 
orous men,  were  able  to  propel  the  car  at  great  speed  and  still 
retain  their  hold  on  the  handle  bars.  Knowing  respondent's  age, 
and  having  been  warned  by  him  that  they  were  going  too  fast 
for  him,  and  knowing  it  was  difficult  for  him  to  change  his  posi- 
tion while  the  ear  was  progressing  at  such  a  high  rate  of  speed, 
they  conducted  themselves  in  a  reckless  manner,  to  say  the  least, 
with  respect  to  the  safety  of  their  associate  in  speeding  the  car 
"just  for  fun."  We  do  not  consider  that  the  crew  in  charge  of 
the  hand  car  were  acting  without  the  scope  of  their  authority 
for  purposes  of  their  own,  and  not  in  the  interest  of  the  master. 
While  the  customary  rate  of  speed  was  15  or  16  miles  an  hour, 
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and  they  were  not  required  to  propel  the  car  at  any  greater  rate 
in  the  interest  of  the  master's  employment,  and  they  attained  the 
high  rate  of  speed  on  this  occasion  from  motives  of  pure  thought- 
lessness, merely  for  the  purpose  of  ''having  a  little  fun  with  the 
old  gentleman,"  yet  they  were  engaged  in  propelling  the  car 
furnished  for  the  purpose  of  conveying  them  to  and  from  their 
place  of  work.  The  distinction  between  this  case  and  that  of 
Kincade  v.  C,  M.  &  St.  P.  Ry.  Co.,  107  Iowa,  682,  78  X.  W. 
698,  is  apparent.  In  that  case  the  act  of  the  co-employee  in  strik- 
ing the  plaintiff's  partner  was  wholly  outside  of,  and  not  in  pur- 
suance of  the  performance  of,  any  duty  of  the  master.  Here, 
however,  the  co-servants  are  charged  with  negligently  perform- 
ing the  very  act  which  it  was  their  duty  to  perform,  viz.,  propel 
the  car,  and  that  in  overspeeding  it  they  negligently  conducted 
the  master's  business.  Crandall  v,  Boutell,  95  Minn.  114,  103  X. 
W.  890;  Merril  v,  Coates  (Minn.)  Ill  X.  W.  836;  Thompson 
on  Xegligence,  vol.  11,  §  1910;  Euting  v.  C.  &  X.  W.  Rv.  Co., 
116  Wis.  13,  92  X.  W.  358,  60  L.  R.  A.  158,  96  Am,  St.  Rep. 
936;  Cohen  v.  Dry  Dock,  East  Broadway  &  Battery  Co.,  69  X. 
Y.  170. 
Affirmed. 


Drawdy  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  South  Carolina,  Oct.  12,  1907.) 

[58    S.    E.    Rep.    980.] 

Railroads — Accidents  at  Crossings — Violation  of  Signal  Statute. — 
Where  a  railroad  fails  to  comply  with  the  signal  statute  when  ap- 
proaching a  crossing,  and  a  person  is  killed  there  by  the  train,  the 
noncompliance  is  presumed  to  be  the  negligence  which  caused  the 
death,  unless  it  is  shown  to  have  been  caused  in  some  other  manner. 

Same — Contributory  Negligence — Nonsuit.* — A  person  who  knew 
that  a  train  was  approaching  a  crossing,  and  had  ample  opportunity 
to  observe  its  proximity,  speed,  and  the  extreme  hardihood  of  at- 
tempting tp  cross  in  front  of  it,  nevertheless  made  the  attempt  and 
was  killed.  Held,  that  he  was  guilty  of  contributory  negligence  war- 
ranting a  nonsuit. 

Appeal  from  Common  Pleas  Circuit  Court  of  Colleton  County ; 
R.  O.  Purdy,  Judge. 

Action  by  W.  P.  Drawdy,  executor  of  M.  A.  Drawdy,  against 
the  Atlantic  Coast  Line  Railroad  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

See  55  S.  E.  444.  

♦See  preceding  case,  and  foot-notes. 
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Griffin  &  Padgett^  Howell  &  Gruber,  and  C  C.  Tracy,  for  ap- 
pellant. 

IV.  Huger  Fitzsimons,  T.  M.  Mordacai,  Peurifoy  Bros.,  and 
P.  A.  Wilcox,  for  respondent. 

Woods,  J.  M.  A.  Drawdy  was  killed  by  defendant's  train  while 
attempting  to  cross  its  track  at  Green  Pond,  where  the  public  road 
intersects  the  railroad ;  and  the  plaintiff,  as  administrator,  brought 
this  action  to  recover  damages  for  his  death.  The  judgment 
of  the  circuit  court  overruling  a  demurrer  to  the  complaint  was 
affirmed  by  this  court.  75  S.  C.  308,  55  S.  E.  444.  The  former 
appeal  decided  it  was  not  per  se  such  negligence  as  will  prevent  a 
recovery  for  personal  injuries  or  death  for  one  to  undertake  to 
cross  a  railroad  track  at  a  crossing  after  he  has  heard  one  blast 
of  the  whistle  of  the  approaching  train.  The  particulars  of  the 
accident  as  they  appeared  in  the  complaint  were  held  not  to  show 
on  their  face  gross  or  willful  negligence  preventing  a  recovery 
under  the  statute  which  makes  a  railroad  company  liable  when 
it  fails  to  give  the  statutory  signals,  unless  the  person  killed  or 
injured  was  guilty  of  willful  or  gross  negligence.  When  the  case 
came  on  for  trial,  the  circuit  judge  held  the  particulars  of  the 
accident  developed  by  the  evidence  on  behalf  of  the  plaintiff  to 
show  plainly  tne  gross  negligence  of  Drawdy  in  attempting  to 
cross  the  track  in  front  of  the  train  contributed  to  his  death  as 
a  proximate  cause,  and  granted  an  order  of  nonsuit.  The  appeal 
is  from  this  order. 

The  deceased,  M.  A.  Drawdy,  and  his  wife,  Elizabeth  Drawdy, 
on  their  journey  from  Walterboro  to  Beaufort,  had  to  stop  off 
and  change  cars  at  Green  Pond.  They  had  left  home  without 
breakfast,  and,  while  waiting  for  their  train,  Drawdy  left  his 
wife  in  the  station,  and  went  across  the  track  for  the  purpose 
of  buying  lunch  at  a  store  nearby.  On  his  return,  he  was  struck 
and  killed  by  a  through  train  not  scheduled  to  stop  at  Green  Pond. 
There  was  evidence  that  the  train  was  running  at  a  high  rate  of 
speed,  but  not  faster  than  the  fast  trains  usually  ran  by;  and 
that  there  was  an  embankment  which  for  a  part  of  the  way  would 
obstruct  Drawdy's  view  of  the  approaching  train  on  his  return; 
and  some  of  the  witnesses  testified  they  heard  one  sharp  blast  of 
the  whistle  at  the  usual  place  about  500  yards  distant,  but  did  not 
hear  the  continued  signal  required  by  the  statute.  The  statute 
provides  that,  if  the  continued  signal  prescribed  is  not  given, 
'*the  corporation  shall  be  liable  for  all  damages  caused  by  the 
collision,  *  *  *  unless  it  be  shown  that  in  addition  to  mere 
want  of  ordinary  care,  the  person  injured  or  the  person  having 
charge  of  his  person  or  property  was  at  the  time  of  the  collision, 
guilty  of  gross  or  willful  negligence,  or  was  acting  in  violation 
of  the  law;  and  that  such  gross  or  willful  negligence  or  unlawful 
act  contributed  to  the  injury."  The  court  held  in  Strother  v. 
Railroad  Co.,  47  S.  C.  381,  25  S.  E.  273:    "The  failure  on  the 
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\?  \h^  defendant's  servants  to  ring  the  bell  or  sound  the  whistle 
Al^j^c  manner  provided  by  the  statute  was  negligence  per  se. 
/  K'^  the  defendant  violates  the  requirements  of  the  statute  as 
Ijjfc  j^ging  the  bell  or  sounding  the  whistle,  and  a  person  is  in- 
*  *^Q  by  it§  locomotive  while  crossing  a  highway,  street,  or 
traveled  place,  it  will  be  presumed  that  such  negligence  caused 
the  injury,  unless  the  testimony  shows  that  the  injury  was 
caused  in  some  other  manner,  which  was  not  done  in  this 
case."  There  was  evidence  that  the  crossing  at  Green  Pond  was 
a  much  frequented  and  traveled  place  and  plaintiff  contended 
on  the  authority  of  Risinger  ^^  So.  Ry.  Co.,  59  S.  C.  429, 
38  S.  E.  1,  that  it  was  for  the  jury  to  decide  whether  the  rate 
of  speed  at  which  the  train  was  run  by^such  crossing  was  negli- 
gence. The  remarks  in  the  Risinger  Case  were  applied  to  the 
rate  of  speed  through  the  town  or  Leesville,  and  we  do  not  think 
there  is  good  ground  to  extend  the  principle  to  an  ordinary  cross- 
ing merely  because  it  is  frequented,  for  the  reason  that  as  to 
mere  crossings  the  statute  has  prescribed  the  precautions  to  be 
taken. 

But  the  point  is  not  material  here,  for  under  the  case  of  Strother 
V.  Ry.  Co.,  supra,  noncompliance  with  the  signal  statute  is  pre- 
sumed to  be  the  negligence  which  caused  personal  injury  or  death 
of  a  i>erson  injured  or  killed  by  the  train  at  a  crossing.    As  there 
was  some  evidence    from   which   it   might  possibly   be   inferred 
that  the  continued  signal  prescribed  by  law  was  not  given,  the 
consideration  of  the  appeal  from  the  nonsuit  must  begin  with 
the  assumption  that  the  negligence  of  the  defendant  was  a  proxi- 
mate cause  of  the  death  of  Drawdy.    The  inquiry,  then,  is  whether 
there  was  gross  negligence  on  the  part  of  Drawdy  contributing 
to  his  death  as  a  proximate  cause.    We  think  that  no  other  than 
an  affirmative  answer  is  possible  under  the  evidence  offered  by 
the  plaintiff.    Drawdy  went  across  the  track  to  the  store  of  eiiher 
Welch  or  Boynton.    Those  stores  were  opposite  each  other  on  the 
public  road,  not  more  than  30  feet  from  the  track.    G.  S.  Arnett, 
the  only  eyewitness  of  the  accident,  testified  to  these  facts :     He 
was  standing  between  Boynton's  store  and  the  railroad,  15  or 
20  feet   from  the  track.     Drawdy  passed   him,  going  towards 
Welch's  store.     A  few  minutes  afterwards  the  witness  heard  a 
sharp  blast  from  the  approaching  train  at  about  500  yards  dis- 
tant.   It  does  not  appear  that  he  knew  where  Drawdy  was  at  this 
moment.     After  a  lapse  of  10  or  15  minutes  from  the  time  he 
crossed  the  track,  and  after  the  blast  of  the  whistle,  Drady  passed 
the  witness  at  a  run  in  the  effort  to  recross  the  track  in  advance 
of  the  train.     From  his  position  when  Drawdy  passed  him  the 
witness  saw  and  heard  the  train,  and  knew  the  impossibility  of 
making  a  safe  crossing.     It  is  manifest  from  the  evidence  that 
Drawdy  had  heard  the  signal,  knew  the  train  was  approaching, 
and  was  running  a  race  with  it  in  his  anxiety  to  get  to  the  station. 
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Had  he  taken  the  slightest  precaution  to  use  his  eyes  or  ears,  he 
could  not  have  failed  to  see  how  near  the  train  was,  how  rapidly 
it  was  running,  and  how  reckless  would  be  the  attempt  to  cross 
in  front  of  it ;  for  he  passed  the  very  spot  where  all  these  things 
were  obvious  to  Arnett.  It  seems  the  train  was  sq  near  when 
he  passed  Arnett  that  he  was  not  able  to  go  10  steps  to  the  rail- 
road before  the  locomotive  came,  for  the  position  of  the  body 
indicated  he  did  not  have  time  to  get  in  front  of  the  train.  This 
is  Arnett's  account  in  his  own  language:  **Q.  You  say  Mr. 
Drawdy  was  running  towards  the  railroad  ?  A.  Yes,  sir.  Q.  How 
far  was  he  from  the  railroad  when  he  passed  you?  A.  At  what- 
ever distance  I  was,  I  would  say  20  to  25  feet.  Q.  Eight  or  ten 
steps?  A.  Yes,  sir;  it  was  10  steps.  I  am  sure  it  was  that  far. 
Q.  What  happened  after  that?  Just  describe  it  in  your  own 
way.  A.  Well,  he  tried  to  apparently — As  he  passed  by  me  in 
such  a  rush,  I  looked  around,  and  seen  he  was  trying  to  get  across 
the  railroad,  and  the  train  was  so  near  at  hand  I  watched  him, 
and  seen  there  was  going  to  be  a  collision;  that  he  could  not 
get  across,  and  closed  my  eyes  .for  a  moment  to  keep  from  seeing 
him,  and,  as  quick  as  the  engine  passed,  I  opened  them  and 
stooped  down,  and  look  underneath  the  cars  to  see  if  I  could 
see  his  feet  on  the  other  side,  to  see  if  he  had  got  across,  and 
I  could  not  see  it,  and  as  quick  as  the  train  passed  I  rushed  to 
the  track  and  looked  up  it  to  see  if  I  could  see  him,  and  I  did 
see  him  by  the  track."  On  the  cross-examination  he  testified: 
*'Q.  While  you  were  standing  there  you  heard  a  train  blow,  didn't 
you  ?  A.  Yes,  sir.  Q.  You  knew  a  train  was  coming,  didn't  you  ? 
A.  I  was  expecting  it.  Q.  You  heard  it  and  knew  it  was  com- 
ing? A.  Yes,  sir.  Q.  Mr.  Dradvvy  at  that  time  was  on  the  south 
side  of  you?  A.  Yes,  sir;  he  passed  me.  Q.  So,  when  he  got 
to  you,  if  he  had  any  hearing  at  all,  he  must  have  known  the  train 
was  coming?  A.  \Vell,  I  think  so.  *  *  *  Q.  Tell  me  why  it 
was  that  you  shut  your  eyes  when  you  saw  him  going  to  that 
train?  A.  To  keep  from  seeing  a  position.  Q.  Why  was  it? 
A.  I  saw  the  speed  he  was  going,  and  the  speed  the  train  was 
going.  Q.  .You  knew  it  was  impossible  for  him  to  cross  first? 
A.  Yes,  sir.  Q.  Are  you  sure  Mr.  Drawdy  got  on  the  track? 
A.  Yes,  sir.  Q.  Didn't  you  shut  your  eyes?  A.  I  don't  know 
whether  he  got  on  the  track  of  not.  I  seen  the  way  he  was  going, 
and  that  he  was  going  to  try  to  get  across.  Q.  Didn't  you  see 
he  couldn't  get  on  the  track  in  front  of  that  engine?  A.  I  didn't 
know  whether  he  was  going  on  or  not.  I  seen  there  was  going 
to  be  a  collision." 

In  Bamberg  v.  Railroad  Co.,  72  S.  C.  393,  51  S.  E.  989,  "the 
plaintiff  testified  she  had  already  crossed  the  track  30  or  40  yards 
from  the  place  where  she  was  injured;  and  there  looked  for  the 
train,  but  did  not  see  it,  walked  rapidly  on,  and,  hearing  no  whistle 
or  bell,  undertook  to  cross  a  second  time  without  looking  again. 
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Under  this  proof,  it  was  for  the  jury  to  say  whether  the  plaintiff's 
failure  to  look  and  listen  constituted  contributory  negligence." 
But  in  that  case  the  court  says:  *'No  doubt  the  failure  to  look 
and  listen  before  going  on  the  railroad  track  under  some  circum- 
stances would  be  held  to  admit  of  no  other  inference  than  that 
the  person  injured  was  guilty  of  contributory  negligence,  and  in 
such  cases  the  court  would  grant  a  nonsuit  on  the  principle  an- 
nounced in  Jarrell  7'.  Railway  Co.,  58  S.  C.  491,  36  S.  E.  910. 
This  case  is  clearly  of  that  character.  Its  facts  are  not  even 
analogous  to  those  in  the  Bamberg  Case,  and  are  very  different 
from  those  in  Osteen  v.  Railroad  Co.,  76  S.  C.  368,  57  S.  E.  196, 
where  the  Verdict  was  allowed  to  stand  only  because  of  a  doubt 
as  to  whether  the  plaintiff's  negligence  was  a  proximate  cause  of 
the  injury.  Here  Drawdy  knew  the  train  was  approaching,  and 
very  near  the  crossing.  He  had  ample  opportunity  to  ob- 
serve how  near  it  was,  and  its  speed,  and,  if  he  had  ob- 
served it  at  all,  he  would  have  seen  the  extreme  hardi- 
hood of  attempting  to  cross  in  front  of  it.  The  fact  made 
out  a  case  of  gross  negligence  by  the  deceased  as  the  proximate 
cause  of  the  accident  at  least  as  strong  as  was  made  in  Barber 
V.  Railroad  Co.,  34  S.  C.  451,  13  S.  E.  630,  where  the  plaintiff 
was  nonsuited  because  he  undertook  to  cross  in  front  of  a  train 
which  he  knew  to  be  approaching  and  near  at  hand.  The  con- 
tinued stattftory  signal  could  not  have  given  Drawdy  more  com- 
plete warning  than  he  had;  and  therefore  it  was  not  the  failure 
to  give  the  signal,  but  the  neglect  of  the  deceased  to  heed  the 
notice  he  had  of  the  near  approach  of  the  train,  that  was  the 
proximate  cause  of  his  death.  The  case  is  an  illustration  of  that 
mysterious  mental  condition  into  which  men  sometimes  fall,  where 
the  facts  present  to  the  senses  the  most  urgent  alarm  of  danger, 
and  yet  the  mind  either  fails  to  receive  the  impression,  or  from 
confusion  loses  control  of  itself  and  of  the  body. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 
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(Court  of  Appeals  of  Kentucky,  Oct.  16,  1907.) 
[104  S.  W.   Rep.  774.] 

Railroads — Actions  for  Injuries  on  Tracks — Negligence — Questions 
for  Jury. — In  an  action  against  a  railway  company  for  the  negligent 
killing  of  plaintiffs  intestate  while  on  defendant's  track,  evidence 
considered,  and  held  sufficient  to  go  to  the  jury. 

Same — Operation — Care  Required  as  to  Trespassers.* — Failure  of 
those  in  charge  of  a  train  to  give  warning  of  a  railroad  train  passing 
through  a  city  or  town  or  approaching  a  crossing  is  negligence  of  the 
greatest  degree,  and  such  failure  will  render  the  company  liable  for 
injury  caused,  even  to  a  trespasser. 

Sanie.*-^A  railroad  company  is  liable  for  an  injury  due  to  a  tres- 
passer, as  well  as  to  a  person  lawfully  upon  its  track,  if  his  peril  was, 
or  by  the  exercise  of  that  character  and  degree  of  care  required  in 
operating  railroad  trains  might  have  been,  discovered  in  time  to 
prevent  or  avoid  injury  to  him. 

Same — Actions  for  Injuries — Negligence — Questions  for  Jury.* — 
Where  a  railroad  company  has  knowledge  of  a  trespasser  or  licensee 
on  its  tracks  or  notice  of  their  expected  and  probable  presence,  the 
rate  of  speed  may  be  negligent  as  to  them,  and  whether  it  is  negli- 
gence is  a  question  for  the  jury. 

Appeal  from  Circuit  Court,  Laurel  County. 
"To  be  officially  reported." 

Action  by  Rachael  Racier *s  administratrix  against  the  Louis- 
ville Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

\V.  E.  Begley  and  R.  A.  Dyche,  for  appellant. 
Benjamin  D.  IVarficId  and  /.  W.  Alcorn,  for  appellee. 

NuxN,  J.  This  is  an  appeal  from  a  judgment  of  the  Laurel 
circuit  court  in  which  appellant  sought  to  recover  damages  of 
appellee  for  the  negligent  destruction  of  her  intestate*s,  Rachael 
Rader's,  life.  When  appellant  closed  her  evidence,  appellee 
moved  for  a  peremptory  instruction,  which  was  overruled.  How- 
ever, at  the  close  of  all  the  testimony,  appellee  renewed  its  motion 
for  a  peremptory  instruction,  and  the  court  sustained  the  motion 
and  gave  the  instruction,  to  which  appellant  objected  and  ex- 
cepted. 

Therefore  the  only  question  is :  Was  there  any,  a  scintilla,  of 
testimony  supporting  appellant's  cause  of  action?    This  necessi- 

*See  extensive  note,  21  R.  R.  R.  218,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
218. 
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tates  the   consideration    of   the   evidence    introduced.      Rachael 
Rader,  deceased,  was  12  years  and  11  months  of  age  at  the  time 
she  was  killed.     She  lived  in  the  town  of  Pittsburg,  Ky.,  nearly 
one-half  mile  from  the  station.    The  population  of  the  town  was 
at  the  time  about  1,000  or  1,200.    The  town  was  located  in  the 
main,  so  that  the  business  and  dwelling  houses  faced  and  were 
on  each  side  of  the  railroad  track;  there  being  a  roadway  on 
each  side.     The  track  was  so  constructed  through  the  city  that 
in  some  places  it  was  elevated  a  few  feet  above  the  level  of  the 
dirt  roads.    There  was  only  one  street,  or  public  road,  over  which 
vehicles  could  cross  the  track,  and  that  was  near  to  and  south 
of  the  station.    The  railroad  passes  through  the  town  in  a  north- 
em  and  southern  course;  and  more  than  one-half  is  within  the 
town  limits.    This  little  girl,  on  the  afternoon  of  January  3,  1903, 
was  sent  by  her  mother  to  the  Pittsburg  Company's  store,  which 
is  situated  on  the  west  side  of  the  railroad,  and  several  hundred 
feet  south  of  the  station  and  this  crossing  for  vehicles,  and  to 
the  post  office.    She  obtained  the  article,  tobacco,  from  the  store 
which  she  was  sent  for,  and  started  to  the  post  office,  which  is 
situated  near  the  staticn  and  on  the  east  side  of  the  railroad.    She 
came  out   of  the  store,  passed  between  some  piles   of  lunrl>er, 
which  were  stacked  near  or  in  front  of  the  store,  and  then  moved 
along  a  path  leading  in  the  direction  of  the  post  office.    She  was 
going  in  a  northwestern  course,  which  placed  her  right  side  or 
back  nearest  to  the  train  which  was  coming  from  the  south.    She 
was  walking  slowly,  and  appeared  to  be  trying  to  raise  an  old 
umbrella.    According  to  appellant's  proof,  it  was  raining  or  sleet- 
ing at  the  time.    She  crossed  appellee's  passing  track,  and  walked 
a  few  steps  along  the  main  track,  stopped  and  placed  one  f(X)t 
upon  the  end  of  a  tie,  and  made  another  effort  to  raise  the  um- 
brella, when  the  crossbeam  of  the  engine  struck  her  on  the  right 
side  of  the  head,  and  killed  her.    All  the  testimony  tends  to  show 
that  she  was  from  the  time  she  left  the  store  apparently  uncon- 
scious of  the  approach  of  the  train.     The  fireman  testified  that 
he  saw  her  from  the  time  she  came  from  behind  the  piles  of  lum- 
ber until  she  was  killed,  hut  did  not  believe  she  would  go  upon 
or  near  the  track.    When  he  first  saw  her,  he  was  about  a  quar- 
ter of  a  mile  away,  and  the  engineer  and  fireman  both  testified 
that  the  whistle  was  blown  for  the  st^ition  and  semaphor  about 
that  distance  from  the  station,  and  the  bell  was  rung  continuously 
until  the  girl  was  killed.    Appellant's  testimony  agrees  with  ap- 
pellee's with  reference  to  the  blowing  of  the  whistle,  but  con- 
tradkrts  it  with  reference  to  the  ringing  of  the  bell.    The  engineer 
testified  that  he  had  run  a  train  through  the  town  of  Pittslnir^^ 
for  nearly  18  years,  and  that  *'he  was  always  looking  out   for 
people  on  the  track.    There  are  always  a  lot  of  people  there.    Tt 
is  a  mining  town,  and  we  always  keep  a  sharp  lookout  for  them." 

27  R  R  R— 34 
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The  evidence  conduces  to  show  that  persons  repeatedly  crossed 
back  and  forth  over  this  railroad  track  during  the  day  with  the 
knowledge  of  the  servants  of  appellee  in  charge  of  its  train.    It 
also  appears  that  this  train  was  being  run  at  the  rate  of  25  or  30 
.miles  an  hour,  and  consisted  of  26  heavily  loaded  cars,  excluding 
the  engine,  tender,  and  caboose,  and  those  in  charge  were  not 
able  to  stop  it  until  it  ran  the  full  length  of  the  train  and  three 
or  four  car  lengths  in  addition.     With  this  evidence  before  the 
jury,  in  our  opinion,  the  court  erred  in  giving  the  peremptory 
instruction.     The  evidence  conduced   to  prove   that  appellant's 
servants  were  negligent  in  failing  to  ring  the  bell  as  they  ap- 
proached the  deceased;  at  least,  there  was  conflict  of  proof  on 
this  point,  and  they  were  moving  the  train  at  a  negligent  and 
dangerous  rate  of  speed  through  the  town. 

In  the  case  of  East  Tennessee  Coal  Co.  v,  Harshaw,  29  S.  W. 
289,  16  Ky.  Law  Rep.  526,  the  court  said:  "The  evidence  shows 
the  engineer  of  that  ccal  train  did  not  signal  its  approach  to  the 
crossing  by  either  whistle  or  bell;  and  that  the  railroad  was  for 
about  200  yards  beyond  straight  enough  to  enable  the  engineer 
to  sec  a  person  at  or  near  that  point.  The  failure  of  those  in 
charge  to  give  warning  of  a  railroad  train  passing  through  a  city 
or  town,  or  approaching  a  crossing  of  a  street  or  public  road, 
has  been  held  by  this  court  negligence  of  the  greatest  degree, 
and  will  render  the  company  owing  it  liable  for  injury  caused 
by  such  failure,  even  to  a  trespasser.  It  is  also  well  settled  that 
such  company  is  liable  for  injury  done  as  well  to  a  trespasser  as 
to  a  j.erson  lawfully  upon  its  track,  if  his  peril  was,  or  by  exer- 
cise of  that  character  and  degree  of  care  required  in  operating 
railroad  train's  might  have  been,  discovered  in  time  to  prevent  or 
avoid  injurv  to  him."  In  the  case  of  Illinois  Cent.  R.  R.  Co.  v. 
Murphy's  AdmV,  97  S.  W.  729,  30  Ky.  Law  Rep.  93,  the  court 
said :  "If  the  railroad  company  knows  that  the  public  habitually 
uses  its  tracks  and  right  of  way  in  a  populous  communtiy  as  a 
foot  passway,  so  that  it  knows  that  at  any  moment  people  may 
be  expected  to  be  found  thereon,  such  knowledge  is  treated  as 
equivalent  to  seeing  them  there,  and  their  presence  must  be  taken 
into  consideration  by  the  train  operatives  in  the  movement  of  their 
trains.  Such  foot  passengers  may  -be  in  law  only  trespassers  or 
licenses — they  may,  indeed,  have  no  legal  right  to  be  there  or  to 
use  the  track — but  the  question  comes  back:  If  they  are  there 
and  known  to  be  there,  what  then  is  the  company's  duty  as  to 
running  its  trains?  It  is  admitted  that  the  company  has  the 
superior  right — nay,  maybe  has  the  exclusive  right — to  the  track, 
and  that  seme  way  ought  to  be  provided  for  keeping  trespassers 
off  them  altogether.  But  the  fact  remains  the  tracks  are  open, 
inviting  for  easy  travel,  are  traveled  constantly,  and  so  known  to 
be  by  the  company.     The  difference  between  the  cases  in  the 
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country  and  those  in  thickly  settled  towns  and  cities  is  one  prac- 
tical materiality.  In  the  country  there  are  occasional  sporadic 
uses  of  the  tracks  by  foot  passengers.  But  they  are  compara- 
tively rare.  To  compel  the  railroad  trains  to  creep  along  under 
full  control  in  anticipation  of  what  probably  would  not  occur, 
viz.,  the  meeting  of  overtaking  of  a  stray  trespasser,  would  not 
be  reasonable,  because  most  likely  wholly  unnecessary.  But  in 
populous  communities  the  probabilities  are  all  the  other  way. 
The  foot  passengers  from  long  habit  are  known  to  and  suffered 
by  the  company,  may  reasonably  be  expected  at  all  times,  and 
in  any  number.  It  is  more  than  a  mere  probability — it  is  a  rea- 
sonable certainty  that  they  will  be  found  there.  The  company 
should  no  more  shut  its  eyes  to  such  a  probability  within  its 
knowledge  than  to  the  actual  fact  of  the  presence  when  known. 
We  will  not  say  that  to  dash  at  uncontrollable  speed  through 
such  a  town,  where  people  are  known  to  be  using  the  tracks  for 
passing,  is  not  negligence.  Let  the  jury  say  whether  it  is.  The 
trial  court  did  not  submit  this  phase  of  the  case  to  the  jury.  On 
the  contrary,  it  was  assumod  that  the  company  had  the  right  to 
run  its  trains  at  that  point  at  any  rate  of  speed  it  desired,  but 
that  it  must  keep  a  lookout  for  trespassers,  and  if  those  in  charge 
of  the  train  saw,  or  by  exercise  of  ordinary  care  could  have  seen, 
decedent  in  time  to  have  avoided  injuring  him,  it  was  their  duty 
to  do  so.  There  are  cases  which  hold  that  the  rate  of  speed  in 
towns  may  or  may  not  be  negligent  without  respect  to  an  ordi- 
nance. And  it  is  held  that  where  trespassers  are  on  the  railroad 
track,  their  presence  being  unknown,  the  rule  of  speed  is  never 
negligent  as  to  them,  because  no  duty  whatever  was  then  owed 
to  them  by  the  railroad  company.  But  we  think  the  correlative 
principle  must  apply  that,  where  there  is  knowledge  of  the  pres- 
ence of  trespassers  or  licensees,  or,  what  is  equivalent,  notice  of 
their  expected  and  probable  presence,  the  rate  of  speed  may  be 
negligent  as  to  them,  because  there  is  then  a  duty  to  them,  viz., 
to  look  out  for  them,  and  take  care  not  to  run  over  or  injure 
chem."  See,  also,  the  case  of  I.  C.  R.  R.  Co.  v,  Wilson,  63  S.  W. 
608,  23  Ky.  Law  Rep.  684. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed 
and  remanded  for  further  proceedings  consistent  herewith. 
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State  v.  Chicago  &  X.  W.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  June   20,   1907.) 
[112  N.  W.  Rep.  515.] 

Licenses— Distinguished  from  Tax— Railroads — Gross  Earnings 
Tax. — The  obligation  imposed  on  railroads  by  Rev.  St.  1898,  §§  1211- 
1213,  imposing  on  railroads  annual  license  fees  based  on  their  gross 
earnings,  is  imposed  by  the  state  under  its  taxing  power. 

Taxation — Railroads — Gross  Earnings  Tax — Maturity  of  Obliga- 
tion— Enforcement. — The  obligation  imposed  on  railroads  by  Rev. 
St.  1898,  §§  1211-1213,  imposing  annual  license  fees  on  railroads  based 
on  their  gross  earnings  and  requiring  each  railroad  to  make,  on  or 
before  a  specified  date,  a  true  statement  of  its  gross  earnings  for  the 
preceding  year,  etc.,  becomes  due  at  the  time  the  statute  designates, 
and  is  discharged  only  by  payment,  and  on  default  is  enforceable  by 
the  state,  the  right  of  action  to  each  annual  payment  accruing  when 
the   default  occurs. 

Same — Actions — Complaint. — A  complaint  in  an  action  by  the  state 
against  a  railroad  for  license  fees  imposed  by  Rev.  St.  1898,  |  1213, 
imposing  annual  license  fees  on  railroads  based  on  their  gross  earn- 
ings, which  alleges  that  the  railroad  did  not  make  true  statements  of 
its  gross  earnings  for  specified  years,  and  that  there  is  due  the  state 
gross  license  fees  for  the  specified  years,  states  a  cause  of  action  for 
such  parts  of  the  annual  fees  as  remain  unpaid  for  the  years  specified, 
though  it  fails  to  state  as  a  separate  cause  of  action  a  claim  for  each 
year  as  contemplated  by  section  2646,  prescribing  what  a  complaint 
shall  contain,  which  defect  is  one  of  form  only  and  cannot  be  con- 
sidered on  demurrer,  but  only  by  motion  to  make  the  same  more 
definite  and  certain. 

Same — Pleading — Accounting. — A  complaint  in  an  action  by  the 
state  against  a  railroad  for  license  fees  imposed  by  Rev.  St.  1898, 
§  1213,  imposing  annual  license  fees  on  railroads  based  on  their  gross 
earnings,  which  alleges  that  the  state  seeks  to  recover  whatever 
sums  remain  unpaid  of  the  annual  license  fees  due  it  on  the  gross 
earnings,  and  charges  that  the  gross  earnings  can  only  be  ascertained 
by  an  examination  of  complicated  and  long  accounts,  that  the  state 
is  possessed  of  no  knowledge  as  to  such  accounts  and  the  amounts 
due,  and  that  the  railroad  was  required  to  keep  such  accounts  and 
to  make  discovery  to  the  state,  etc.,  states  facts  sufficient  to  consti- 
tute a  cause  of  action  in  equity  for  an  accounting. 

Limitation  of  Actions — Limitations  Applicable — Taxation — Rail- 
roads— License  Fees — Actions. — An  action  for  license  fees  imposed 
on  railroads  by  Rev.  St.  1898,  §  1213,  imposing  an  annual  license  fee 
on  railroads  based  on  their  gross  earnings,  is  an  action  on  a  claim 
created  by  statute  within  sections  4222,  4229,  limiting  the  commence- 
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ment  of  actions  on  liabilities  created  by  statute  to  six  years,  and 
declaring  that  limitations  prescribed  shall  apply  to  actions  brought 
in  the  name  of  the  state  for  its  benefit. 

Same. — The  state  in  an  action  against  a  railroad  for  license  fees 
imposed  by  Rev.  St.  1898,  §  1213,  imposing  on  railroads  annual  li- 
cense fees  based  on  their  gross  earnings,  admitted  that  the  railroad 
had  made  payments  under  the  statute,  and  only  claimed  that  it  fraud- 
ulently omitted  to  render  accurate  reports  of  its  annual  gross  earn- 
ings. The  state  did  not  show  that  it  had  not  full  opportunity  to  make 
an  investigation  and  ascertain  whether  the  reports  were  accurate. 
The  state  railroad  commissioner  was  called  on  to  examine  such 
reports  in  respect  to  their  sufficiency.  Held,  that  the  state  was  not 
misled  as  to  its  rights  to  enforce  its  demands,  and  the  railroad  was 
not  prevented  from  interposing  the  statute  of  limitations  on  the 
ground  of  fraudulent  concealment. 

Same. — An  action  by  the  state  against  a  railroad  for  license  fees 
imposed  by  Rev.  St.  1898,  §  1213,  imposing  annual  license  fees  on 
railroads  based  on  their  gross  earnings,  grounded  on  the  fact  that 
the  railroad  had  made  false  reports  to  the  state  of  its  gross  earnings, 
is  not  within  section  4222,  subd.  7,  limiting  the  commencement  of 
actions  for  fraud,  and  limitations  began  to  run  against  the  cause  of 
action  from  the  time  the  right  of  action  accrued  which  was  at  the 
time  the  annual  license  fees  were  due  each  year. 

Constitutional  Law — Deprivation  of  Property. — Laws  1905,  c.  1, 
amending  Rev.  St.  1898,  §  4229,  by  declaring  that  an  action  in  favor 
of  the  state,  whether  created  by  statute  or  otherwise,  shall  be  com- 
menced within  10  years  after  the  cause  of  action  therefor  has  ac- 
crued, while  the  section  as  it  originally  stood  declared  that  the  limi- 
tations prescribed  for  the  commencement  of  actions  shall  apply  to 
actions  in  the  name  of  the  state  is  invalid  so  far  as  it  authorizes  an 
action  against  a  railroad  for  unpaid  annual  license  fees,  which  by 
reason  of  the  expiration  of  six  years  were  barred,  since  the  act  was 
a  deprivation  of  property. 

Taxation — Railroads — Annual  License  Fees — Actions — Statutes. — 
Laws  1905,  p.  502,  c.  328,  §  3,  providing  a  remedy  for  the  discovery 
of  license  fees  due  the  state  from  railroad  companies  and  the  collec- 
tion thereof,  and  requiring  a  railroad  to  set  forth  in  its  answer  a 
complete  discovery  under  oath  and  an  accurate  account  of  all  moneys 
received  by  it  in  the  operation  of  its  railroad  for  each  of  the  years 
next  preceding  the  year  as  to  which  it  is  claimed  that  license  fees  or 
any  part  thereof  remain  unpaid,  etc.,  though  imposing  an  obligation 
on  railroads  in  actions  under  the  act  not  imposed  on  defendants  in 
other  suits,  since  the  statute  seeks  to  accomplish  what  has  been 
done  by  bill  of  discovery  abrogated  in  the  state  by  Rev.  St.  1899, 
§  4096,  is  valid  as  a  regulation  of  the  procedure,  for  collecting  taxes, 
and  is  incident  to  the  exercise  of  the  taxing  power. 

Constitutional  Law^Equal  Protection  of  the  Laws-^Class  Legisla- 
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tion.* — The  statute  is  not  objectionable  on  the  ground  that  it  dis- 
criminates between  members  of  a  class  though  it  is  applicable  to  rail- 
roads only,  since  for  the  purpose  of  taxation  railroads  constitute  a 
separate  class,  and  all  railroads  are  treated  alike. 

Appeal  from  Circuit  Court,  Dane  County ;  Warren  D.  Tarrant, 
Judge. 

Action  by  the  state  against  the  Chicago  &  Northwestern  Rail- 
way Company.  From  an  older  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Reversed  and  remanded,  with  direc- 
tions. 

See  108  N.  W.  557,  594. 

This  action  is  brought  by  the  state  of  Wisconsin  for  an  ac- 
counting, and  a  discovery  of  license  fees  due  it  from  the  defend- 
ant railway  company.  The  plaintiff,  by  the  Attorney  General  of 
the  state  of  Wisconsin,  by  appropriate  avennents  in  its  com- 
plaint, alleges  the  following  facts:  The  defendant  is  a  railroad 
company  incorporated  under  the  law  of  this  state,  and  as  such 
corporation  has  ever  since  and  including  the  year  1884  continuously 
t6  the  commencement  of  this  action  been  engaged  in  operating 
^^arious  lines  of  railroad  in  this  state,  and  has  been  and  now  is  so 
engaged  in  the  business  of  a  common  carrier  of  freight  and  pas- 
sengers. The  defendant  owns  real  estate  and  personal  property 
situate  in  this  state  of  great  value,  which  has  since  and  before  the 
}  ear  1884  been  by  law  exempt  from  taxation.  The  defendant  was, 
however,  required  by  law  to  pay  4  per  centum  of  its  gross  earn- 
ings as  a  licence  fee,  in  lieu  of  paying  taxes  on  its  property  and 
in  consideration  of  being  granted  the  privilege  of  doing  a  railroad 
business  in  this  state.  This  license  fee  was  to  be  paid,  one-half 
at  the  time  the  license  for  each  year  issued,  and  one-half  on  or 
before  the  10th  day  of  August  in  each  year.  It  is  alleged  on  in- 
formation and  belief  that  defendant's  gross  earnings,  since  and 
including  the  year  1883,  have  exceeded  $3,000  per  annum  per 
mile  of  operated  railroad  in  the  state.  The  defendant  is  alleged 
to  be  charged  with  the  duty  of  making  and  returning  to  the 
Treasurer  of  the  state  of  Wisconsin,  on  or  before  the  10th  day 
of  February  of  each  year,  a  true  statement  of  its  gross  earnings 
for  the  preceding  calendar  year,  this  statement  to  contain  a  cor- 
rect statement  of  the  number  of  miles  of  railroad  it  operated, 
and  the  gross  earnings  per  mile  per  annum  for  the  preceding 
year,  as  a  condition  precedent  to  the  right  to  a  license  from  the 
state  authorizing  operation  of  its  railroads  within  this  state,  and 
exempting  its. property  from  taxation  for  each  year,  beginning 
January  1st  and  ending  December  31st.    The  complaint  alleges, 

♦For  the  authorities  in  this  series  on  the  subject  of  uniformity  and 
equality  in  taxation,  see  Cumberland,  T.  &  T.  Co.  v.  Hopkins  (Ky.)> 
18  R.  R.  R.  673,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  673. 
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on  information  and  belief,  "that  defendant  has  not  made  and  re- 
lumed to  the  State  Treasurer  a  true  statement  of  its  gross  earn- 
ings for  the  preceding  calendar  year  in  any  year  from  and  in- 
cluding the  year  1884  to  and  including  the  year  1903,  and  has 
failed  and  neglected  each  and  every  of  said  years  to  make  and 
return  to  the  State  Treasurer  such  true  statement  as  it  is  re- 
quired to  do  by  law,  but  has  failed  and  neglected  in  that  behalf 
each  and  every  of  said  years;  that  defendant  has  made  and  re- 
turned to  the  State  Treasurer  certain  so-called  written  statements 
each  of  the  years  above  mentioned,  contained  in  each  of  which 
statements  was  a  pretended  statement  of  the  true  amount  of  its 
gross  earnings  for  the  year  preceding  each  and  every  of  the  years 
above  mentioned."  The  complaint  alleges  that  the  statements  made 
were  falsely  represented  to  be  a  complete,  full,  and  correct  state- 
ment of  gross  earnings,  and  that  the  railroad  paid  the  4  per 
centum  license  fee  thereon,  and  thus  paid  much  less  annually  for 
the  years  from  1884  to  1903,  both  inclusive,  than  it  should  have 
paid  as  such  license  fees.  The  complaint  sets  forth  that  the 
statements  were  actually  made  by  the  defendant  for  each  of  such 
years,  states  the  reported  gross  amount  of  earnings  of  the  rail- 
road, and  the  four  per  centum  of  the  same,  and  then  alleges,  "on 
information  and  belief,  that  each  and  every  statement  so  made 
and  returned  by  defendant  as  above  set  forth,  purporting  to  give 
the  amount  of  defendant's  gross  earnings,  was  falsely  and  fraud- 
ulently made,  and  was,  and  is,  untrue  and  incorrect,  as  defend- 
ant well  knew  at  the  time  each  such  statement  was  made,  and 
was  riOt  a  true  statement  of  the  gross  earnings  of  defendant  for 
the  preceding  year;  that  in  fact  and  in  truth,  as  defendant  well 
knew,  the  gross  earnings  of  defendant  were  much  more  than  the 
amounts  represented  by  defendant  in  said  statements  for  each  of 
such  years;  that  each  and  all  of  said  statements  were  made  and 
returned  by  defendant  with  the  intention  of  defrauding  plaintiff 
out  of  large  sums  of  money  due  plaintiff  from  defendant  as  li- 
cense fees,  and  were  made  and  returned  by  defendant  for  the  pur- 
pose of  fraudulently  obtaining  its  license  for  each  year  of  said 
years  between  1884  and  1903,  both  inclusive" ;  that,  by  reason  of 
such  false  and  fraudulent  statements,  defendant  has  defrauded 
the  state  out  of  large  sums  of  money,  and  that  the  state,  relying 
on  such  statements,  caused  licenses  to  be  issued  to  defendant  to 
operate  its  railroads  in  this  state.  It  is  alleged  that  defendant 
has  failed  and  neglected  to  keep  its  books  of  account  within  the 
state  and  accessible  to  the  state  officers  charged  with  the  duty  of 
ascertaining  therefrom  the  actual  facts  respecting  the  railroad's 
gross  earnings.  It  is  stated  that  plaintiff,  without  fault  or  neg- 
lect on  its  part,  did  not  know  the  alleged  false  and  fraudulent 
character  of  the  statements  so  made  by  defendant  respecting  its 
annual  gross  earnings;  that  defendant  now  refuses  to  pay  the 
amounts  actually  due  the  state  as  such  license  fees  for  each  of 
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these   years;  that   defendant   is   indebted   to   plaintiff   for  such 
amounts ;  and  that  the  liceni  es  to  operate  its  railroad  in  the  state 
were  fraudulently  obtained,  and  are  void.     **Plaintiff  further  al- 
leges  that  it  cannot  state  the  true  amounts  of  gross  earnings  of  the 
defendant  company  for  the  years  hereinbefore  mentioned,  or  any 
of  them,  and  of  the  sum  of  money  fraudulently  as  aforesaid  with- 
held bv  and  due  from  the  defendant  for  license  fees  for  said 
years ;  that  the  knowledge  and  information  relating  thereto  is 
solely  within  the  possession  of  the  defendant,  and  that  the  rec- 
ords, books,  vouchers,  and  papers  showing  and  relating  to  said 
gross  earnings  are  solely  within  the  possession  and  under  the  con- 
trol of  the  defendant  and  are  without  the  state  of  Wisconsin. 
*     *     *     Plaintiff  still  further  alleges,  on  information  and  be- 
lief, that  in  order  to  determine  the  true  amount  of  the  gross  earn- 
ings of  the  defendant  for  the  year  preceding  each  and  ever}-  year 
from  and  including  the  year  1884  to  and  including  the  year  1903, 
and  tlie  amount  of  license  fees  on  such  gross  earnings  which  it 
owes  and  ought  to  have  paid  the  state  for  said  licenses  and  each 
thereof  hereinbefore  mentioned,  it  will  be  necessary  that  the  de- 
fendant account  to  the  plaintiff  for  the  true  amount  of  all  such 
gross  earnings  for  each  preceding  year  as  aforesaid  during  each 
and  every  of  the  years  frcm  and  including  the  year  1884  to  and 
including  the  year  1903,  that  such  accounting  would  require  ex- 
amination and  inspection  of  hundreds  of  thousands  of  items  ex- 
tending over  the  period  of  at  least  20  years,  and  it  will  be  further 
necessary,  in  order  that  plaintiff  may  obtain  relief  in  the  premises, 
that  plaintiff  may  have  a  discovery  of  and  from  defendant  under 
oath,  relating  to  the  above  facts/      The  plaintiff*  demands  judg- 
ment, whereby  defendant  shall  be  required  to  make  and  render  a 
true  and  correct  account  and  to  make  full  and  true  discovery  of 
t,\\  its  gross  earnings  for  the  years  specified  in  the  complaint ;  that 
plaintiff  have  judgment  for  such  amount  as  may  be  found  due 
the  state  over  and  above  the  amounts  actually  paid  on  account  of 
such  license  fees,  that  the  licenses  heretofore  obtained  be  adjudged 
to  have  been  fraudulently  procured  and  to  be  void  and  that  they 
be  oraered  canceled,  and  that  plaintiff  recover  its  costs  and  dis- 
bursements of  the  action  and  have  such  other  relief  as  may  be 
found  just  and  equitable. 

The  defendant  demurred  to  the  complaint  upon  the  following 
grounds:  (1)  That  the  court  has  no  jurisdiction  of  the  subject 
of  the  action;  defendant  averring  that  chapter  328,  p.  501,  Laws 
1905,  is  violative  of  section  1,  art.  14,  of  the  Constitution  of  the 
United  States,  in  that  it  deprives  defendant  of  its  property  with- 
out due  process  of  law  and  denies  it  the  equal  protection  of  the 
law.  (2)  That  several  causes  of  action  are  improperly  united. 
(3)  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  defendant  averring  specifically  that  the 
demands  for  license  fees  are  invalid  because  the  statutes  attempt- 
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ing  to  impose  the  license  fees  violate  section  8,  art.  1 ,  Constitution 
of  United  States,  and  because  chapter  328,  p.  501,  Laws  1905,  is 
void,  as  alleged  under  the  first  ground  of  demurrer.  (4)  That 
the  action  was  not  commenced  within  the  time  limited  by  law ; 
defendant  relying  on  and  referring  to  subdivisions  3,  4,  §  4222, 
St.  1898,  and  also  referring  to  and  relying  on  subdivision  1,  § 
4224,  St.  1898.  Defendant  demurs  separately  to  the  alleged  cause 
of  action  against  it  for  the  first  installment  of  unpaid  license  fees 
for  the  year  1899,  relying  on  and  referring  to  the  statutes  of  limi- 
tation above  specified.  The  court  overruled  the  demurrer. 
This  is  an  appeal  from  the  order  overruling  the  demurrer. 

Edward  M.  Hyscr  and  Lloyd  W.  Bowers,  for  appellant. 
F.  L.  Gilbert,  Atty.  Gen.,  and  A.  C.  Tihis,  Asst,  Atty.  Gen, 
{L,  M.  Sturdevant,  of  counsel),  for  the  State. 

SiEBECKER,  J.  (after  stating  the  facts).  Upon  the  facts  al- 
leged, the  state  asserts  the  right  to  recover  whatever  portion  of 
the  license  fees  imposed  by  section  1213,  St.  1898,  remains  un- 
paid for  any  of  the  years  embraced  in  the  complaint.  In  view  of 
the  conflicting  claims  of  the  parties  as  to  the  nature  of  this  ob- 
ligation, it  seems  essential  to  some  of  the  questions  presented 
on  this  appeal  to  first  determine  the  nature  of  the  obligation 
upon  which  the  state  claims  the  right  to  recover  against  the  de- 
fendants. This  court  has  so  recently  considered  the  question 
:n  an  extended  examination  that  further  elaboration  is  not  re- 
quired. 

In  the  case  of  State  z\  Railway  Cos.,  128  Wis.  449,  108  N. 
W.  594,  the  nature  of  the  obligation  so  imposed  on  railway  com- 
panies was  exhaustively  treated  and  was  held  to  be  an  exaction 
imposed  by  the  state  under  the  taxing  power.  In  its  inception 
the  state  proceeds  in  the  usual  manner  of  imposing  it  as  a  burden 
on  a  privilege  and  franchise,  which  the  defendant  was  required 
lo  assume  as  a  condition  precedent  to  exercising  the  privilege 
thereby  granted.  It  was  said  that  these  incidents  to  its  imposi- 
tion gave  rise  to  features  of  a  contractual  nature,  but  it  was  de- 
clared that  the  obligation  itself  was  clearly  a  tax  imposed  by  the 
?.tate  under  its  taxing  power  for  the  purpose  of  raising  revenue 
to  meet  expenses  in  administering  the  governmental  affairs. 
This  view  was  also  followed  in  the  case  of  Nunnemacher  z\ 
State  (Wis.)  108  N.  W.  627,  decided  at  the  same  time.  The 
grounds  for  this  ^conclusion  were  so  exhaustively  presented  in 
these  two  cases  as  to  leave  nothing  to  be  added,  and  further  dis- 
cussion at  this  time  can  serve  no  useful  purpose.  We  shall  treat 
the  question  as  at  rest,  and  assume  for  the  purposes  of  this  case 
that  the  state  seeks  to  collect  unpaid  taxes  due  it  from  the  de- 
fendant for  the  various  years  covered  by  the  complaint. 

The  plaintiff  insists  that  the  facts  stated  constitute  but  one 
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ing  of  the  concurrent  jurisdiction  in  law  and  equity  over  causes, 
says :  *'The  most  important,  comprehensive,  and  multiform  rem- 
edy of  the  concurrent  jurisdiction  which  results  in  pecuniary  re- 
coveries is  that  of  accounting.  The  variety  of  its  uses  and  pos- 
s^ible  application  is  practically  unlimited.  It  can  be  adapted  to 
all  circumstances  and  relations  in  which  an  account  is  necessary 
for  the  settlement  of  claims  and  liabilities,  and  for  the  doing  full 
justice  to  the  litigant  parties.''  1  Pomeroy's  Equity  Jurispru- 
dence. §  186.  Besides  plaintiff's  right  to  a  discovery  incident  to 
the  transactions  involved,  it  is  obvious  that,  by  reason  of  the 
complexity  and  length  of  the  accounts,  the  remedy  in  equity  is 
more  appropriate,  adequate,  and  complete  than  that  in  law. 
These  considerations  furnish  a  sufficient  and  substantial  basis  for 
the  exercise  of  the  equitable  jurisdiction  of  the  court  upon  the 
facts  alleged  in  the  complaint.  1  Pomeroy's  Equity  Jurispru- 
dence, §§  139,  140,  223,  225.  The  case  of  Schwickerath  z\ 
Lohen,  48  Wis.  599,  4  N.  W.  805,  followed  this  rule  and  de- 
clared: "Whether  the  accounts  between  the  parties  are  mutual 
or  not,  where  a  discovery  is  a  necessary  part  of  the  accounting, 
as  in  this  case,  the  jurisdiction  of  a  court  of  equity  is  unques- 
tionable." See,  also,  North  Side,  Loan  &  Bldg.  Soc.  v.  Nakielske, 
127  Wis.  539,  106  N.  W.  1097;  Lessel  v.  Zillmer,  105  Wis.  334, 
81  N.  W.  403;  Chaffee  z\  Conway,  125  Wis.  77,  103  N.  W.  269; 
Somervaill  v.  McDermott,  116  Wis.  504,  93  N.  W.  553;  6  Pome- 
roy's  Equity  Jurisprudence,  §  930;  16  Cyc.  ("Equity,"  4a)  p.  41; 
1  Cyc.  (d  and  e)  pp.  420,  421.  We  deem  the  action  properly 
within  the  equitable  jurisdiction  of  the  court,  and  find  that  the 
complaint  alleges  facts  sufficient  to  constitute  causes  of  action 
in  equity  for  an  accounting.  The  defendant  having  demurred  to 
each  cause  of  action  in  the  complaint,  upon  the  ground  that  this 
action  was  not  commenced  within  the  time  limited  bv  law.  This 
presents  the  inquiry:  Are  any  causes  of  action  alleged  in  the 
complaint  barred  by  the  statutes  of  limitation? 

By  subdivisions  3,  4,  §  4222,  St.  1898,  it  is  provided  that  ac- 
tions must  be  brought  within  six  years  after  the  cause  of  action 
accrued,  when  the  cause  of  action  arises:  "(3)  *  *  *  upon  any 
other  contract,  obligation  or  liability,  express  or  implied,  except 
those  mentioned  in  the  last  two  preceding  sections.  (4)  *  *  * 
upon  a  liability  created  -by  statute,  other  than  a  penalty  or  for- 
feiture, when  a  different  limitation  is  not  prescribed  by  law." 
Section  4229,  prior  to  its  amendment  by  chapter  1,  p.  3,  Laws 
J  905,  enacted  that  "the  limitations  prescribed  in  this  chapter 
shall  apply  to  actions  brought  in  the  name  of  the  state  or  for  its 
benefit  in  the  same  manner  as  to  actions  by  private  parties," 
excepting  rights  by  adverse  possession,  etc.,  of  real  property. 
Chapter  1,  p.  3,  Laws  1905,  amends  this  section,  and  prescribes 
that  an  action  accruing  to  the  state  to  recover  a  penalty  or  for- 
feiture, and  actions  for  forfeitures  begun  under  section  1214,  St. 
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1898,  must  be  commenced  within  six  years  after  the  cause  of  ac- 
tion accrued,  and  "any  other  action  in  favor  of  the  state,  whether 
created  by  statute  or  otherwise,  must  be  commenced  within  ten 
years  after  the  cause  of  action  therefor  has  accrued."  The  Ian- 
(^uage  of  the  statute  prescribing  that  the  periods  of  limitation  for 
bringing  action  after  the  cause  of  action  has  accrued  shall  ap- 
ply to  the  state  is  plain  in  its  meaning  and  clear  in  its  terms. 
There  is  no  question  but  that  in  its  ordinary  signification  it  is 
made  to  apply  in  the  same  manner  as  between  private  parties. 
This  court  has  on  former  occasions  considered  the  statute  and 
so  construed  the  legislative  purpose.  In  Coleman  v.  Peshtigo 
Co.,  47  Wis.  180,  2  N.  W.  Ill,  an  action  to  recover  damages 
for  trespasses  upon  land  while  it  belonged  to  the  state  was 
brought  by  the  patentee,  who  claimed  to  have  succeeded  to  the 
rights  of  the  state  to  maintain  the  action.  It  was  there  contended 
that  the  statute  did  not  run  against  this  demand  while  the  §tate 
owned  the  land,  but  the  court  held  in  construing  the  limitation 
statutes  that  "the  language  *  *  *  is  so  explicit  that  it  is  diffi- 
cult to  comprehension  how  the  exception  contended  for  by  coun- 
sel (that  it  did  not  include  such  demands  in  favor  of  the  state) 
could  have  been  intended  by  the  Legislature,  *  *  *  or  could 
be  made  to  exist  by  any  construction  of  the  language  used,  how- 
ever technical  or  strict.*'  In  the  case  of  Scheuber  v.  Held,  47 
Wis.  340,  2  N.  W.  779,  the  effect  and  scope  of  these  statutes  was 
considered  as  applied  to  prescriptive  rights  in  lands  owned  by 
the  state  to  flow  lands  for  a  milldam.  It  was  there  declared  that 
the  statute  providing  that  "civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  chapter"  comprehended  all 
civil  actions,  including  the  one  under  consideration,  and  that 
"there  is  no  reason  why  the  presumption  of  a  grant  to  the  ad- 
verse claimant,  from  a  delay  to  bring  such  action  for  over  twenty 
years,  should  nof  prevail  against  the  state  as  against  other  par- 
ties." It  is  said  that  the  construction  of  the  statutes  as  applied 
in  these  cases  can  be  of  no  force,  because  the  instant  case  is  one 
for  the  collection  of  a  tax,  and  therefore  not  within  the  intent 
of  the  statute,  even  should  it  be  comprehended  in  its  terms  in 
their  general  sense.  True,  this  is  a  civil  action  to  enforce  a  de- 
mand which  does  not  arise  as  ordinary  contract  obligations  is- 
suing out  of  a  mere  voluntar}^  personal  transaction,  yet  in  its 
essential  nature  and  characteristics  it  is  a  demand  or  obligation 
enforceable  as  other  state  claims  by  an  action  in  the  name  of  the 
state  or  for  its  benefit.  The  demand  is  one  which  is  clearly  em- 
braced in  the  classes  covered  by  the  limitation  statute  providing 
that  an  action  must  be  brought  within  six  years  after  a  right  of 
action  accrues  "upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture."  The  demand  sought  to  be  enforced  here 
under  the  claim  of  the  state  is  manifestly  a  liability  created  by 
statute,  for  the  state  asserts  that  the  obligation  is  one  imposed 
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under  the  taxing  power  of  the  state  as  an  incident  to  the  grant 
of  the  privilege  of  operating  its  railroad  in  Wisconsin,  conferred 
bv  the  state  on  defendant.  Under  these  conditions,  the  claim  is 
obviously  created  by  statute,  in  the  sense  the  Legislature  em- 
ployed the  words  of  this  statute,  and  comes  plainly  within  its 
terms. 

We  find  that  a  like  statute  has  been  applied  to  a  demand  for 
taxes  in  other  jurisdictions,  wherein  a  construction  like  the  one 
pressed  upon  us  by  the  state  was  urged  and  held  unwarranted, 
in  view  of  the  plain  meaning  and  the  evident  legislative  intent 
as  expressed  in  the  phraseology  that  the  limitation  should  '*apply 
to  actions  brought  in  the  name  of  the  state  or  for  its  benefit,  in 
the  same  manner  as  to  actions  by  private  parties."  In  the  case 
of  County  of  Redwood  z\  Land  Co.,  40  Minn.  512,  42  X.  W.  473, 
the  court  construed  this  statute  in  a  proceeding  to  obtain  a  judg- 
ment for  unpaid  taxes.  The  court  said:  **That  a  tax  is  a  liabil- 
ity created  by  statute  we  think  admits  of  no  doubt,  either  upon 
principle  or  authority;"  and  held  the  proceeding  to  enforce  the 
tax  claim  *' within  the  meaning  of  the  statute  an  action  upon  a 
liabilitv  created  bv  statute,'  and  that  it  was  barred  as  to  all 
taxes  for  the  enforcement  of  which  such  proceedings  might  have 
been  instituted  more  than  six  years  before"  when  properly  as- 
sessed. In  City  and  County  of  San  Francisco  v.  Jones  (C.  C.) 
20  Fed.  188,  the  same  clause  in  a  California  statute  was  held  to 
bar  the  state  from  enforcing  a  tax  after  the  period  of  limitation 
had  expired.  In  State  of  Nevada  v.  Y.  J.  S.  Alining  Co.,  14  Xev. 
220,  this  same  statute  was  considered  as  to  its  application'  in  an 
action  by  the  state  for  the  collection  of  delinquent  taxes,  and 
upon  an  extended  review  of  the  authorities  and  reason  bearing 
on  the  question  the  court  held  that  such  a  statute  **embraces  every 
civil  action,  both  legal  and  equitable,  whether  brought  by  an  in- 
dividual or  the  state.  *  *  *  Such  is  the  plain  reading  of  the 
statute  and  the  evident  intention  of  the  Legislature.  [Cases 
cited.]" 

We  find  no  justifiable  ground  for  holding  that  an  action  for 
the  collection  of  taxes  is  not  within  the  operation  of  the  limita- 
ticn  statute,  and  that  the  state  is  not  barred  from  collecting  the 
taxes  imposed  by  section  1213,  St.  1898,  after  the  expiration 
of  the  period  of  limitation.  This  also  is  the  legislative  interpre- 
tation of  the  statute  as  is  disclosed  by  chapter  1,  p.  3,  Laws  1905, 
amending  it  and  specifically  applying  a  limitation  of  10  years  to 
actions  in  favor  of  the  state,  w-hether  created  by  statute  or  other- 
wise, except  those  for  the  recovery  of  forfeitures  and  penalties, 
and  actions  and  proceedings  by  the  Attorney  General  for  the  for- 
feiture of  rights,  privileges,  and  franchises  pertaining  to  rail- 
roads, to  which  a  shorter  period  is  to  apply.  It  is  evident  from 
the  context  of  this  act  that  the  Legislature  deemed  the  former 
statute,  so  amended,  applicable  to  the  classes  enumerated  in  the 
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amended  act,  which  plainly  embraces  actions  for  unpaid  portions 
of  license  fees  such  as  the  state  seeks  to  recover  in  this  case. 

It  is  urged  that,  if  the  limitation  statute  apply  to  the  alleged 
causes  of  action,  then  defendant  will  not  be  permitted  to  inter- 
[^ose  the  statute  because  it  has  fraudulently  concealed  from  plain- 
tiff until  the  year  the  existence  of  these  causes  of  action.    This 
is  urged  upon  the  ground  that  it  would  be  unconscionable  to  al- 
low defendant  to  rely  on  the  statute  under  such  circumstances. 
This  claim  presupposes  that  plaintiff  was  kept  in  ignorance  of 
its  rights  through  the  contrivance  and  concealment  of  the  de- 
fendant.    We  have,  however,  no  such  situation  presented  here. 
It  is  admitted  that  the  defendant  made  payments  under  the  liabil- 
ity imposed,  and  the  only  claim  is  that  it  fraudulently  omitted  to 
make  and  render  a  true  and  correct  report  of  its  annual  gross 
earnings,  on  which  the  liability  is  based.     There  is  nothing  to 
show  but  that  the  state  had  full  opportunity  to  make  an  investi- 
gation of  the  business  so  as  to  ascertain  whether  such  reports 
were  correct.     Furtherfore,  the  state  railroad  commissioner  was 
called  upon  to  examine  such  reports  in  respect  to  their  sufficiency 
before  the  annual  licenses  were  granted.    The  state  could  not  be 
misled  as  to  its  right  to  enforce  any  such  demand  and  nothing 
was    done     to    prevent     it     from    ascertaining    everything    as 
to  the  true  state  of  affairs  respecting  these  claims  which  might 
have  been  ascertained  by  the  exercise  of  reasonable  diligence. 
"vVe  find  no  justification  for  this  claim  of  the  state  in  the  facts 
alleged.     Were  this  claim  of  the  plaintiff  well  founded  in  fact, 
still  no  exemption  from  the  operation  of  the  statute  would  exist 
under  the  provisions  of  the  statutes  of  limitation.    The  limitations 
prescribed  have  been  held  applicable  to  all  actions,  and  the  pres- 
ence of  fraud  in  no  instance  postpones  the  running  of  the  statute 
from  the  time  the  cause  of  action  accrued,  save  the  specified  ex- 
ception in  subdivision  7,  §  4222,  St.  1898,  for  relief  on  the  ground 
of  fraud,  in  cases,  which  before  February  28,  1857,  were  cogniz- 
able solely  by  the  courts  of  chancery.     As  we  have  heretofore 
indicated,  this  cause  is  of  that  class  wherein  a  liability,  which  is 
legal  in  its  nature  and  has  been  created  by  statute,  is  sought  to 
be  enforced,  and  would  come  within  the  jurisdiction  of  law  but 
tor  the  fact  that  the  remedy  therein  does  not  afford  as  complete, 
sufficient,  and  adequate  a  remedy  as  that  afforded  by  the  equi- 
table action  for  an  accounting  and  discovery.    It  is  therefore  not 
within  the  exception  of  subdivision  7  of  the  limitation  statute, 
and  hence  the  statute  commenced  to  run  against  the  cause  of  ac- 
tion from  the  time  the  right  of  action  accrued,  which  was  at  the 
lime  the  annual  installments  were  due  in  February  and  August 
of  each  year.     Recent  decisions  of  this  court  plainly  show  that 
there  is  no  exception  to  this  statute  except  the  one  is  specified. 
Jacobs  %\  Frederick,  81  Wis.  254,  51  N.  W.  320;  Pietsch  v.  Mil- 
brath,  123  Wis.  647,  102  X.  W.  342,  68  L.  R.  A.  945,  107  Am. 
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St.  Rep.  1017;  Boyd  v.  Ins.. Co.,  116  Wis.  135,  90  N.  W.  1086, 
94  X.  W.  171,  61  L.  R.  A.  918,  96  Am.  St.  Rep.  948;  Hoffmann 
V,  M.  E.  R.  &  L.  Co.,  127  Wis.  76,  106  X.  W.  808;  Mason  x\ 
Henry,  152  X.  Y.  529,  46  X.  E.  837.    Upon  the  facts  alleged  in 
the  complaint,  it  is  clear  that  the  state  is  barred  from  enforcing 
any  of  the  alleged  claims  after  the  expiration  of  six  years  from 
me  tmie  they  became  due,  pursuant  to  sections  1211,  1212,  121b, 
St.  1898,  until  the  time  was  extended  by  chapter  1,  p.  3,  Laws 
1905,  which  was  published  February  4,  1905.     At  this  time  all 
causes  of  action  which  had  accrued  six  years  before  were  barred, 
and  were  as  effectually  extingviished  as  if  they  had  been  satisfied 
by  actual  payment.     Under  such  circumstances,  the   right,  so 
created,  constitutes  property,  and  the  state  cannot  deprive  the 
party  of  it  by  legislative  action  which  enlarges  the  period  oi 
limitation  or  by  creating  a  new  rernedy  for  the  collection  of  such 
claims.     The  authorities  of  this  court  on  this  proposition  are 
numerous  and  clearly  settle  the  law  for  this  state.    Eingartner  c*. 
111.  Steel  Co.,  103  Wis.  373,  79  X.  W.  433,  74  Am.  St.  Rep.  871 : 
Pereles  z\  Leiser,  119  Wis.  347,  96  X.  W.  799;  Knox  v,  Cleve- 
land, 13  Wis.  274.    These  considerations  lead  to  the  conclusion 
that  the  complainant  states  good  causes  of  action  in  equity  for 
any  unpaid  portions  of  the  license  fees  that  accrued  subsequent 
to  February  4,   1899,  and  that  the  demurrer  should  have  been 
sustained  as  to  all  alleged  causes  of  action  which  accrued  prior 
to  this  date. 

Treating  the  complainant  as  one  in  equity  for  an  accounting 
disposes  of  the  question  of  Ihe  right  of  the  defendant  to  a  trial 
by  jury,  as  well  as  to  the  validity  of  chapter  328,  p.  501,  Laws 
1905,  except  so  far  as  it  provides  in  section  3  thereof  that  de- 
fendant in  such  an  action  is  required  to  make  complete  discovery 
in  its  answer  under  oath  respecting  the  subject  of  the  action, 
for  the  reason  that  the  provisions  of  this  act  require  no  proceed- 
ing or  pleading,  and  grant  no  relief  to  which  either  party  was 
not  entitled  in  equity  before  its  passage,  except  the  discovery  to 
be  made  in  the  answer.  Aside  from  this  provision  it  is  declara- 
tory only  of  existing  rights,  and  therefore  is  not  repugnant  to 
any  of  the  constitutional  provisions  claimed  by  the  defendant. 
Section  3  imposes  the  duty  on  defendant  to  set  forth  in  its  an- 
swer "a  full,  true  and  complete  discovery  under  oath  and  a  true 
and  accurate  account  of  all  moneys  received  by  it  in  the  opera- 
tion of  its  railroad"  for  the  period  covered  by  the  complaint,  with- 
out deduction  of  any  of  the  items  specified.  This  imposes  an  ob- 
ligation on  defendant  in  this  class  of  actions  not  required  in  any 
other  suits.  The  statute  accomplishes  w^hat  has  usually  been  done 
by  a  bill  of  discovery.  The  proceeding  by  bill  of  discovery  has, 
however,  been  absolutely  abrogated  in  this  state  bv  sectioii'4096, 
St.  1898.  Kelly  z\  C.  &  X.  W.  Rv.  Co..  60  Wis.  480,  19  X.  w! 
521 ;  Whereatt  r.  Ellis,  65  Wis.  639,  27  X.  W\  630,  28  X.  \\\  333; 
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Frawiey  v.  Cosgrove,  83  Wis.  441,  53  N.  W.  689.  This  change 
in  procedure  has  not,  however,  abrogated  the  right  of  discovery, 
but  by  examination  of  the  parties  in  the  manner  provided  by 
section  4096,  St.  1898,  has  substituted  another  and  totally  differ- 
ent procedure.  The  requirements  of  section  3,  c.  328,  p.  501, 
Laws,  1905,  provide  an  appropriate  proceeding  for  the  collection 
of  a  tax.  The  regulation  of  the  procedure  for  collecting  taxes  is 
well  recognized  as  being  within  the  legislative  power.  In  St 
Louis  V.  Ferry  Co.,  11  Wall.  (U.  S.)  423,  20  L.  Ed.  192,  it  is 
declared:  **It  is  for  the  Legislature  to  decide  what  persons  and 
property  shall  be  reached  by  the  exercise  of  this  function  [the 
taxing  power]  and  in  what  proportions  and  by  what  processes 
and  instrumentalities  taxes  shall  be  assessed  and  collected." 
See  also,  Blackwell  on  Tax  Titles,  §  75.  It  is  also  well  estab- 
lished that  the  state  may  prescribe  any  appropriate  remedy  for 
this  purpose,  which  does  not  deprive  a  party  of  notice  and  rea- 
sonable opportunity  for  compliance,  and  that  it  may  employ  the 
usual  judicial  processes  and  proceedings,  or  employ  them  in  a 
modified  form  to  regulate  and  enforce  payment  of  the  public 
revenue.  This  power  is  incident  to  the  exercise  of  the  taxing 
power.  State  and  Guilford  County  v.  Georgia  Companv,  112 
N.  C.  34,  17  S.  E.  10,  19  L.  R.  A.  485 ;  1  Cooley's  Taxation,  pp. 
IS,  16,  17,  18;  21  Enc.  Pleading  &  Practice  ('^Taxation")  pp. 
378,  380,  381,  384. 

It  is  furthermore  asserted  that  the  legislation  is  objectionable 
because  it  discriminates  between  memhers  of  a  class.  For  the 
purposes  of  taxation,  railroad  companies  throughout  the  history 
of  their  existence  in  this  state  have  been  treated  as  a  separate 
class,  and  in  the  recent  case  of  C.  &  N.  W.  Rv  Co.  z\  State,  128 
Wis.  553,  108  N.  W.  5S7,  it  was  held  that  it  is  within  the  legis- 
lative discretion  to  place  railway  corporations  in  a  class  by  them- 
.^elves  for  the  purposes  of  taxation.  In  this  power  to  so  classify 
them  inheres  the  authority  to  provide  divers  methods  of  taxation 
and  to  provide  special  instrumentalities  and  appropriate  proceed- 
ings to  accomplish  this  purpose.  We  are  of  the  opinion  that  the 
provisions  of  section  3,  c.  328,  p.  502,  Laws  1905,  requiring  de- 
fendant to  make  discovery  under  oath  in  its  answer  to  the  com- 
plaint, was  properly  within  the  power  of  the  state  as  an  incident 
to  providing  a  remedy  for  the  collection  of  taxes,  and  that  for 
the  purposes  of  imposing  and  collecting  taxes  the  state  could 
place  railroads  in  a  class  by  themselves. 

We  are  led  to  the  conclusion  that  the  complaint  must  be 
sustained  as  good  and  sufficient  in  equity  for  an  accounting  and 
discover)'  as  to  the  causes  of  action  which  accrued  subsequent  to 
February  4,  1899,  and  that  the  additional  requirements  of  sec- 
tion 3,  c.  328,  p.  502,  Laws  1905,  are  properly  imposed  on  de- 
fendants in  an  action  for  the  collection  of  any  unpaid  portion  of 

27  R  R  R— 35 
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the  license  tax.  The  demurrer  should  have  been  sustained  to 
all  cafises  of  action  set  out  in  the  complaint  which  were  barred 
by  the  statute  of  limitation  and  overruled  as  to  all  causes  of  ac- 
tion not  so  barred. 

The  order  overruling^  the  demurrer  to  the  complaint  must 
therefore  be  reversed,  and  the  cause  remanded,  with  directions 
to  enter  an  order  in  accordance  with  this  opinion.  It  is  so  or- 
dered. 


Missouri,  K.  &  T.  Ry.  Co.  of  Tex.\s  v,  Saunders. 

(Supreme  Court  of  Texas,  Jan.  8,  1908.) 
[106  S.  W.   Rep.  321.] 

Railroads — Failure  to  Signal  at  Crossings — Negligence.*— The  stat- 
ute requiring  that  the  whistle  on  a  locomotive  shall  be  sounded  80 
rods  from  a  public  crossing,  or  the  railroad  shall  be  liable  for  dam- 
ages sustained  by  reason  of  such  neglect,  provides  for  the  protec- 
tion of  those  who  use  railroad  crossings,  in  which  case  the  omission 
to  give  the  signal  is  negligence  per  se,  and  an  instruction  that  the 
absence  of  signals  would  be  negligence  as  to  one  on  the  track  near 
a  crossing  was  erroneous. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  H.  T.  Saunders  against  the  Missouri,  KansJis  & 
Texas  Railway  Company  of  Texas.  There  was  a  judgment  of 
the  court  of  Civil  Appeals  (103  S.  W.  457)  affirming  a  judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed  and 
remanded. 

Coke,  Miller  &  Coke  and  Head,  Dillard  &  Head,  for  plaintiff 
in  error. 

Mc  Grady  &  McMahon,  for  defendant  in  error. 

Williams,  J.  Defendant  in  error,  who  was  plaintiff  below, 
was  struck  by  an  engine  of  the  plaintiff  in  error  at  the  town  of 
Trenton,  and  recovered  the  judgment  now  before  us  for  the  in- 
juries thereby  inflicted.  Two  dirt  roads  cross  the  track  of  the 
defendant,  one  150  or  200  yards  south,  and  the  other  some  dis- 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is  ac- 
tionable negligence  to  have  failed  to  give  crossing  signals  where  the 
accident  was  not  at  the  crossing,  see  foot-notes  appendedd  to  Everett 
V.  Great  Northern  Ry.  Co.  (Minn.),  23  R.  R.  R.  259,  46  Am.  &  Eng. 
R.   Cas.,   W.   S.,  259. 
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tance  north  of  the  station.  On  the  morning  when  he  was  hurt 
the  plaintiff  drove  some  cattle  out  of  a  field  southeast  of  the 
crossing  to  the  south  of  the  station.  The  animals  passed  the 
track  going  west,  and  went  north  upon  the  right  of  way  and 
plaintiff,  when  he  reached  the  crossing,  also  turned  north,  but 
followed  the  track,  intending  to  drive  the  cattle  westward,  to- 
wards his  home.  He  moved  in  a  run  or  rapid  walk  along  the 
end  of  the  ties  until  he  reached  the  gravel  passenger  platform 
of  defendant,  and  then  passed  along  its  edge  nearest  the  track. 
When  he  was  150  or  175  yards  from  the  southern  crossing,  he 
was  overtaken  and  struck  by  an  engine  drawing  a  passenger 
train  which  came  rapidly  from  the  south.  Defendant  had  three 
whistling  posts  south  of  its  depot,  the  farthest  for  the  station 
signal,  the  next  for  the  southern  crossing,  and  the  third  for  the 
northern  crossing.  Some  of  the  evidence  tended  to  show  that 
only  the  station  signal  was  given  and  that  plaintiff  did  not  'hear 
it,  while  probably  he  would  have  heard  signals  for  the  crossings 
if  they  had  been  given.  The  trial  court  gave  in  its  charge  the 
provision  of  the  statute  requiring  the  giving  of  signals  for  cross- 
ing's, and  instructed  that  a  failure  to  give  them  would  be  negli- 
g^ence,  for  which  plaintiff  would  be  entitled  to  recover  if  he  was 
hurt  as  the  proximate  result  of  such  omission,  and  was  not  him- 
self gfuilty  of  negligence.  The  giving  of  this  instruction  was  the 
leason  for  the  granting  of  this  writ  of  error. 

The  question  as  to  the  correctness  of  the  charge  depends  upon 
the  further  question  whether  or  not  the  failure  to  give  crossing 
signals  was  negligence  per  se  as  to  one  situated  as  plaintiff  was. 
The  decisions  of  this  court  leave  no  doubt  that  such  a  failure  is 
by  law  made  negligence  with  respect  to  those  for  whose  protec- 
tion the  statute  was  designed.  As  to  others  the  omission  may 
or  may  not  constitute  negligence;  in  fact,  the  question  depending 
on  the  circumstances  of  the  particular  case,  and  being  one  for 
the  jury,  and  not  for  the  court,  to  determine.  The  charge  under 
consideration  took  from  the  jury  the  question  whether  or  not  the 
omission  to  give  the  signals  was,  with  reference  to  the  plaintiff, 
a  negligent  one,  and  it  can  be  justified  only  if  it  be  found  that  the 
statute  imposed  the  duty  for  the  protection  of  one  in  a  position 
such  as  that  of  plainthf.  There  are  many  decisions  in  other 
slates  based  upon  statutes  like  ours  which  would  sustain  the 
charge  and  the  opinion  of  the  Court  of  Civil  Appeals  approving 
it,  and  there  are  quite  as  many,  if  not  more,  that  hold  to  the  con- 
trary. They  are  cited  in  Elliott  on  Railroads,  §§  1150,  1158, 
1264;  2  Thompson  on  Negligence,  §§  1560,  1561.  The  decisions 
of  this  court  hold  with  the  latter  view.  I.  &  G.  N.  R.  R.  Co.  v. 
Gray,  65  Tex.  32 ;  M.,  K.  &  T.  Ry.  Co.  v,  Thomas,  87  Tex.  282, 
28  S.  W.  343 ;  T.  &  P.  Ry.  Co.  v.  Shoemaker,  98  Tex.  455,  84 
S.  W.  1049.  The  statute  requires  the  blowing  of  the  whistle  and 
the  ringing  of  the  bell  at  least  80  rods  "from  the  place  where  the 
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railroad  shall  cross  any  public  road  or  street,"  and  the  continued 
ringing  of  the  bell  until  the  engine  shall  have  crossed  the  street 
or  stopped.  It  imposes  a  penalty  upon  any  engineer  neglecting 
to  comply,  and  makes  the  company  "liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason  of  such  neglect."  1 

These  signals  are  required  because  of  the  nature  of  the  place,  ] 

a  crossing  of  the  railroad  by  a  road  or  street  which  others  have 
the  right  to  occupy  and  use  with  their  persons  and  property.  j 

The  deduction  seems  plain  that  the  protection  is  grven  to  those  . 

who  are  exercising  their  right  with  respect  to  the  road  or  street. 
The  requirement  is  not  adapted  to  the  protection  of  otiiers;  the 
warning  being  required  only  at  a  certain  distance  from  the  high- 
way and  until  it  has  been  passed.  The  existence  of  the  crossing 
fixes  the  relation  to  the  railway  of  the  road  or  street  and  of  those 
exercising  the  right  to  use  it,  and  the  provision  is  a  definite  pro- 
tection to  them ;  but,  if  we  attempt  to  apply  it  to  others,  to  per- 
sons or  property  whose  position  is  not  influenced  by  the  exist- 
ence of  the  crossing,  or  any  right  they  have  to  use  it,  we  have 
no  definite  guide.  We  can  see  a  cogent  reason  why  this  protec- 
tion should  be  given  to  persons  or  property  passing  along  the 
road  or  street,  but  it  would  be  difficult  to  find  a  reason  for  giving 
such  a  protection  to  one  person  near  a  crossing  and  withholding 
it  from  another  farther  away,  when  the  crossing  has  no  influence 
whatever  over  the  situation  of  either. 

The  rights  of  those  using  the  road  or  street  crossing  the  rail- 
way should  not  be  narrowly  restricted  as  is  sometimes  attempted. 
It  is  not  at  all  necessary  to  hold  that  they  must  be  at  the  point 
of  intersection.  Perils  are  encountered  in  the  use  of  roads  which 
cross  railways  other  than  those  of  collisions  with  passing  cars; 
but  they  result  from  the  situation  of  the  highway  in  relation  to 
the  railway,  and  this  relation  moved  the  Legislature  to  make  the 
provision  in  question,  and  clearly  indicates  the  classes  for  whose 
benefit  it  was  intended.  In  Railway  v.  Gray,  supra.  Chief  Jus- 
tice Willie  thus  accurately  states  the  true  doctrine :  "Whilst  the 
statutory  signals  to  be  given  at  road  crossings  are  intended  as 
warnings  to  persons  upon  the  road  or  near  the  crossing,  the  fail- 
ure to  give  them  may  be  tak^n  into  consideration,  together  with 
other  facts,  to  show  want  of  reasonable  t:are  on  the  part  of  the 
company  as  to  other  parties  lawfully  upon  the  railway.  W.  & 
A.  Ry.  Co.  V.  Jones,  8  Am.  &  Eng.  Ry.  Cas.  267.  In  the  one  case 
the  omission  of  the  signals  is  negligence  per  se,  and  may  be  sp 
declared  by  the  court.  In  the  other  it  may  or  may  not  be  negli- 
gence under  the  circumstances,  and  the  jury  must  pass  upon  the 
question.  In  the  case  above  cited  the  law  required  that  the 
whistle  should  be  blown,  and  the  speed  of  the  train  checked,  upon 
approaching  a  public  crossing.  It  was  held  that,  whilst  these 
provisions  were  intendea  to  protect  life  and  property  at  such 
crossings,  yet,  when  an  accident  occurred  just  beyond  a  cross- 
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1X1^,  the  fact  that  these  requirements  were  disregarded  might  be 
considered  by  the  jury  in  determining  the  question  of  negligence 
on    the  part  of  the  railrpad  company."     In  Railway  v.   Shoe- 
maker, supra,  this  language  was  used:     *'No  one  can  say  from 
the  evidence  that  the  boys  were  at  the  crossing  or  that  the  failure 
to  grive  the  signals  had  anything  to  do  with  the  deaths.     So  far 
as  any  inference  can  be  drawn  from  the  appearances  stated,  it  is 
that  they  were  upon  the  track  and  away  from  the  crossing.    The 
specific  duty  to  give  the  signals  was  to  those  using  the  crossings, 
and  not  to  persons  at  other  places.    The  absence  of  such  signals 
may   sometimes  affect  the  conduct  of  persons  on  the  track  at 
other  places  than  crossings,  and  so  it  might,  if  all  the  facts  were 
known  affect  the  question  of  contributory  negligence  here ;  but 
by  itself  it  constitutes  no  breach  of  any  duty  to  the  boys,  so  far 
as   can  be  seen  from  the  evidence."     While  nothing  is  said  as 
to  the  particular  question  before  us  in  Railway  v.  Thomas,  the 
construction  there  put  upon  the  statute  and  the  conclusion  an- 
nounced that  it  applies  only  to  crossings  at  grade,  and  is  not  in- 
tended for  the  benefit  of  those  passing  with  teams  under  overhead 
crossings,  are  wholly  irreconcilable  in  principle  with  the  decisions 
of  the  class  first  above  referred  to,  which,  in  effect,  so  construe 
the  statute  as  to  make  it  include  among  those  towards  whom  it  is 
made  the  duty  to  give  these  signals  all  who  are  so  situated  as  to 
iiear  and  be  benefited  by  them  when  given.     Plainly,  if  this  be 
the  purpose  of  the  statute,  such  a  duty  could  not  be  held  to  de- 
pend upon  the  character  of  the  crossing,  whether  at  grade  or 
otherwise,  and  so  it  is  held  in  some  of  the  decisions  of  the  kind 
followed  by  the  Court  of  Civil  Appeals.    If  the  duty  to  give  the 
signals  is  made  a  statutory  duty  towards  all  who  may  happen  to 
be  near  enough  to  a  crossing  to  hear  them  and  be  governed  in 
Their  conduct  bv  them,  certainly  that  duty  existed  towards  the 
plaintiff  in  the  Thomas  Case,  and  the  fact  that  the  road  passed 
under  the  railway  could  not  have  affected  it.     Therefore,  when 
the  court  decided  that  the  statute  did  not  apply  to  such  a  cross- 
ing, it  necessarily  negatived  the  construction  contended  for  by 
defendant  in  error. 

The  doctrine  laid  down  by  Chief  Justice  Willie  in  Railway  z'. 
Gray  admits  allegation  and  proof  of  the  failure  to  give  such 
signals  as  a  fact  to  be  considered  by  the  jury  in  determining 
whether  or  not  under  the  facts  of  a  particular  case  there  was, 
in  fact,  negligence  on  the  part  of  a  railway  company  in  the  con- 
duct of  its  business ;  and,  in  order  to  explain  the  bearing  of  such 
evidence,  the  court  may  inform  the  jury  of  the  statutory  pro- 
vision, provided  it  leaves  to  them  the  decision  from  all  of  the 
evidence  of  the  ultimate  question  of  negligence  vel  non.  No 
more  than  this  was  done  in  the  case  of  H.  &  T.  C.  Ry.  Co.  v. 
O'Donnell  (Tex.  Civ.  App.)  90  S.  W.  886;  s.  c.  (Tex.  Sup.)  92 
S.  W.  409.     Persons  on  or  about  railroad  tracks,  whether  at 
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crossings  or  not,  are  likely  to  take  notice  of  the  manner  in  which 
trains  are  required  to  be  run  and  in  which  they  are,  in  fact,  run 
and  to  be  misled  by  the  absence  of  those  things  which  usually 
indicate  their  approach.  Hence  the  propriety  of  inquiring  into 
such  matters  in  determining  questions  of  negligence  on  the  part, 
not  only  of  such  persons,  but  of  those  operating  the  trains.  A 
striking  instance  of  this  kind  of  an  inquiry  is  found  in  the  case 
of  Murphy  v,  G.  H.  &  N.  Ry.  Co.,  101  S.  W.  439,  18  Tex.  Ct. 
Rep.  220,  9  L.  R.  A.  (N.  S.)  762.  But  the  purpose  of  such  an 
mvestigation  is  to  so  inform  the  jury  as  to  enable  them  intel- 
ligently to  pass  upon  the  question  of  negligence.  The  statute  in 
question  imposes  a  duty  the  nonobservance  of  which  constitutes 
negligence  wth  respect  to  those  for  whose  bepefit  the  duty  is  im- 
posed, viz.,  users  of  the  road  or  street.  Others  must  rely  upon 
the  common-law  duty  of  railroad  companies  to  exercise  ordinary 
care  for  their  protection,  and  whether  or  not  such  care  was  ex- 
ercised is  a  question  for  the  jury,  and  not  for  the  court. 

We  are  cited  to  several  opinions  by  the  Court  of  Civil  Ap- 
peals which  lay  down  the  doctrine  relied  on  by  defendant  in  er- 
ror.   It  is  well  stated  in  the  opinions  of  Mr.  Justice  Stephens  in 
Railway  v.  Taff,  31  Tex.  Civ.  App.  657,  74  S.  W.  89,  antf  of  Mr. 
Justice  Bookout  in  Railway  v.  Kilman  (Tex.  Civ.  App.),  86  S. 
W.  1050.    The  latter  case  was  never  passed  upon  by  this  court. 
In  the  former  a  writ  of  error  was  applied  for  and  refused.     But, 
as  will  appear  from  Judge  Stephens  opinion,  the  view  expressed 
of  the  statute  was  not  essential  to  the  decision,  for  the  reason  that 
it   appeared  beyond  controversy  that   there  was   negligence,    in 
fact,  in  the  operation  of  the  train  which  ran  upon  the  hand  car 
upon  which  plaintiff  was  traveling.     The  case  was  one  of  those 
in  which  the  trial  court  could  have  instructed  that  the  defendant's 
servants  conclusively  appeared  from  the  evidence  to  have  been 
guilty  of  negligence,  without  reference  to  the  statute.     The  re- 
fusal of  the  writ  of  error,  therefore, .  did  not  approve  the  views 
expressed  as  to  the  effect  of  the  statute.    The  question  was  dif- 
ferent in  Railway  v.  Matthews,  34  Tex.  Civ.  App.  302,  79  S.  W. 
71.    There  the  contention  of  the  defendant  was  that  the  require- 
ment that  the  trains  of  one  railroad  shall  stop  before  crossing  an- 
other is  intended,  not  for  the  protection  of  pedestrians  at  such 
crossings,  but  to  prevent  collisions  of  trains  upon  the  two  roads. 
This  was  the  contention  that  was  not  upheld.     The  deceased 
in  that  case  was  upon  the  track  of  the  defendant,  and  for  all 
practical  purposes  at  the  crossing.     In  the  case  of  Railway  v. 
Nixon,  52  Tex.  19,  the  accident  occurred  at  the  crossing  of  the 
railway  and  a  street.     While  the  opinion  of  the  Court  of  Civil 
Appeals  in  the  O'Donnell  Case,  before. referred  to,  cites  with  ap- 
proval the  Taff  and  Kilman  Cases,  the  charge  passed  upon  con- 
tained no  such  feature  as  that  now  under  review,  but  left  to  the 
jury  the  question  of  negligence  under  all  the  facts. 
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It  is  evident  from  the  facts  stated  that  the  danger  to  which 
plaintiff  in  this  case  was  subjected  arose  from  no  use  he  was  mak- 
ing, had  made,  or  was  intending  to  make,  of  the  road  or  the 
crossing.  His  situation  was  not  different  from  that  of  any  other 
persdti  on  or  near  a  railroad  between  crossings.  We  are  there- 
fore of  the  opinion  that  the  charge  was  error ;  and,  since  it  can- 
not be  said  that  the  facts  conclusively  show  that  the  omission 
to  give  the  crossing  signal  was  negligence  towards  him,  the  judg- 
ment must  be  reversed. 

Reversed  and  remanded. 


Holmes  et  ux.  v,  Missouri  Pac.  Ry.  Co. 

(Supreme  Court  of  Missouri,  Nov.  6,  1907.) 

[105  S.   W.  Rep.   624.] 

Railroads — Operation — Accidents  at  Crossings — Duty  6f  Engineer.* 
— It  is  the  duty  of  an  engineer  driving  an  engine  through  a  populous 
street  of  a  city,  where  persons  on  foot  and  in  vehicles  are  to  be 
expected,  to  keep  a  vigilant  watch  for  persons  not  only  on,  but  ap- 
proaching, the  track,  and  to  have  the  engine  in  reasonable  control 
so  as  to  stop  it  if  necessary  when  a  danger  that  could  reasonably 
have  been  anticipated  arises,  and  his  field  of  observation  to  avoid 
danger  is  as  wide  as  the  field  which  the  danger  created  covers,  and 
the  degree  of  care  required  is  commensurate  with  the  degree  of 
danger. 

Negligence — Liability  of  Defendant — Concurrent  Negligence  of 
Other  Persons.f — In  an  action  for  tort  it  is  not  necessary  that  the 
evidence  should  show  the  injury  to  be  the  result  of  defendant's  neg- 
ligence alone,  for  a  defendant  may  be  liable  if  his  negligence  con- 
tributes with  that  of  third  persons.  In  such  case  defendant  is  held 
liable  only  for  his  own  negligence,  without  the  contributing  force  of 
which  the  other  negligence  would  not  have  caused  the  injury. 


*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired in  running  steam  railroad  trains  in  streets,  see  foot-notes  ap- 
pended to  Eichorn  v.  New  Orleans,  etc.,  Co.  (La.),  13  R.  R.  R.  128, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  128;  foot-notes  appended  to  Johnson 
V.  Louisville  &  N.  R.  Co.  (Ky.),  22  R.  R.  R.  658,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  658  (Ky.),  22  R.  R.  R.  658,  45  Am.  &  Eng.  R.  Cas.,  X.  S., 
658;  McCabe's  Adm*x  v,  Maysville  &  B.  S.  R.  Co.  (Ky.),  21  R.  R.  R. 
852,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  852. 

tFor  the  authorities  in  this  series  on  the  subject  of  concurrent 
negligence,  see  foot-notes  appended  to  Memphis  St.  Ry.  Co.  v. 
Haynes  (Tenn.),  13  R.  R.  R.  384,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
384;  foot-notes  appended  to  French  v.  Grand  Trunk  Ry.  Co.  (Vt.), 
13  R.  R.  R.  426,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  Smith  v.  Fordyce 
(Mo.),  16  R.  R.  R.  378,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  378. 
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Same — Effect  of  Contributory  Negligence4 — A  defendant  guilty  of 
negligence  is  ordinarily  relieved  from  liability  for  his  own  conduct  if 
the  person  injured  was  himself  guilty  of  negligence  contributing  to 
the  result,  not  because  defendant  is  less  culpable,  but  because  of 
public  policy. 

Same — Degree  of  Care  Required — Children. — Where  the  youth  and 
immaturity  of  a  child  are  obvious,  a  person  coming  in  contact  with 
him  is  chargeable  with  knowledge  of  the  facts,  and  cannot  indulge 
the  presumption  that  the  child  will  do  what  is  necessary  to  avoid 
impending  danger.  Hence  one  seeing  such  a  child  in  a  dangerous 
position  is  negligent  if  he  does  not  take  into  account  the  fact  that 
it  is  a  child,  and  regulate  his  conduct  accordingly. 

Same — Contributing  Cause — Child's  Act — Effect. — Where  defend- 
ant's negligence  contributes  with  the  act  of  a  child  to  produce  an 
injury  to  it,  but  the  child  because  of  its  youth  and  immaturity,  is 
not  adjudged  negligent,  defendant  is  not  charged  with  the  child's 
conduct,  but  merely  not  excused  for  his  own. 

Railroads — Accidents  at  Crossings — Actions  for  Injuries — Instruc- 
tions.— Where  an  instruction,  in  an  action  against  a  railway  for  the 
death  of  a  child,  authorized  the  jury  to  find  for  plaintiffs  only  on  the 
theory  that  the  child  was  at  the  time  exercising  the  degree  of  care 
which  could  be  expected  of  one  of  his  age,  discretion,  and  experience, 
it  was  not  necessary,  as  in  cases  involving  the  humanitarian  doctnne, 
to  show  that  the  conduct  of  the  engineer  was  willful,  wanton,  or 
reckless. 

Same — Sufficiency  of  Evidence — Negligence. — In  an  action  against 
a  railway  company  for  the  death  of  plaintiffs'  infant  intestate,  evi- 
dence held  sufficient  to  sustain  the  verdict  on  the  issue  of  defend- 
ant's negligence. 

Same — Questions  for  Jury — Contributory  Negligence  of  Child.— In 
an  action  against  a  railway  company  for  the  death  of  an  eight  year 
old  child  at  a  crossing,  whether  the  child  was  of  sufficient  maturity 
to  be  adjudged  guilty  of  negligence  held,  under  the  evidence,  for  the 
jury. 

Fox  and  Graves,  JJ.,  dissenting. 

In  T^anc.  Appeal  from  Circuit  Court,  Johnson  County;  Nick 
M.  Bradley,  Judge. 

Action  by  C.  W.  Holmes  and  wife  against  the  Missouri  Pacific 

JFor  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  simple  negligence  where  there  was  also  con- 
tributory negligence,  see  foot-notes  appended  to  Mac  Feat  v.  Phila- 
delphia, etc.,  R.  Co.  (Del.  SupV  Ct.),  24  R.  R.  R.  56,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  56;  foot-notes  appended  to  Harris  ik  Lincoln  Traction 
Co.  (Neb.),  23  R.  R.  R.  339,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  339; 
Byrnes  v.  New  York,  etc.,  R.  Co.  (Mass.),  23  R.  R.  R.  317,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  317. 
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Railway  Company.     From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 
See  88  S.  W.  623. 

R.  T.  Railey,  for  appellant. 

0.  L,  Hants  and  Chas,  £.  Morrozc,  for  respondents. 

Valuant,  J.    Plaintiffs'  child,  eight  years  old,  was  struck  and 
killed  by  a  locomotive  engine  drawing  a  passenger  train  on  de- 
fendant's road  at  the  crossing  of  Warren  avenue  in  the  city  of 
Warrensburg.    The  petition  charges  that  the  injury  was  caused 
by  the  negligence  of  defendant's  servants  operating  the  engine. 
This  is  the  second  appeal  in  this  case.    At  the  first  trial  the  court 
gave  a  peremptory  instruction  to  the  jury  at  the  close  of  the 
plaintiff's  evidence  to  find  for  the  defendant.    From  the  judgment 
follow^ing  the  verdict  on  that  instruction  the  plaintiffs  appealed. 
On  that  appeal  this  court  reversed  the  judgment  and  remanded 
the  case  to  be  retried.     The  evidence  before  us  then  tended  to 
show  negligence  on  the  part  of  the  defendant's  servants  operating 
the  engine  causing,  or  contributing  to  cause,  the  injury,  and  also 
negligence  on  the  part  of  the  child  also  so  contributing,  unless  it 
should  be  found  that  on  account  of  the  tender  years  and  imma- 
turity of  the  child  he  was  incapable  of  committing  negligence  in 
the  legal  sense  of  that  term.     We  then  held  that  whether  the 
child,  under  the  facts  shown  in  the  evidence,  was  capable  of  com- 
mitting negligence  in  that  sense,  was  a  question  of  fact  for  the 
jur\-,  and  not  for  the  court.    The  cause  went  back  and  was  re- 
tried in  the  circuit  court,  and  that  question  was  submitted  to  the 
jury.    The  verdict  was  for  the  plaintiffs  for  the  statutory  pen- 
alty $5,000,  and  the  defendant  has  now  appealed.    The  evidence 
for  the  plaintiffs  at  the  second  trial  was  the  same  as  that  at  tJie 
first  trial,  with  perhaps  some  slight  changes  which  we  will  pres- 
ently notice.     Therefore  it  will  not  be  necessary  to  restate  the 
substance  of  that  evidence  now,  but  it  will  be  necessary  to  read 
the  opinion  on  the  former  appeal  in  connection  with    this  for  an 
understanding  of  the  case  made  by  the  plaintiffs'  evidence,  and 
^Iso  for  an  understanding  of  what  the  court  then  decided  as  to 
fhe  law  of  the  case  as  it  was  then  presented.     Holmes  v.  RM- 
<oad,  190  Mo.  98,  88  S.  W.  623.    At  the  second  trial  defendant 
\titroduced  a  number  of  witnesses,  whose  testimony  tended  to 
contradict  that  of  the  plaintiffs'  witnesses  in  some  particulars, 
especially  in  reference  to  the  ringing  of  the  bell  and  the  sound- 
ing; of  the  whistle,  and  the  learned  counsel  for  defendant  thinks 
that  his  evidence  also  shows  that  the  child  saw  this  train  coming 
and  recklessly  threw  himself  in  front  of  it. 

In  reference  to  the  sounding  of  the  whistle,  three  places  along 

the  railroad  are  mentioned  by  the  witnesses :   First,  the  Ft.  Scott 

crossing,  which  is  one  mile  west  of  Warren  street,  the  place  of 

the  accident;  second,   the   whistling  post  near  the  brewery,   a 


554        Voi.  27  R  R  R— Voi.  50  Am  &  Eng  R  Cas,  N  S 

Holmes  v,  MiMoari  Pac  Ry.  Co 

quarter  of  a  mile  west  of  Warren  street;  and,  third.  Mulberry- 
street,  650  feet  west  of  Warren  street.  The  testimony  shows 
without  conflict  that  the  road-crossing  whistle  signal  was  given 
at  the  Ft.  Scott  crossing,  and  it  shows  with  but  little  conflict  that 
the  whistle  sounded  the  station  signal  at  the  whistling  post  near 
the  brewery,  and  although  there  was  some  evidence  on  behalf  of 
the  defendant  that  the  whistle  was  sounded  at  the  Mulberry 
Street  crossing,  yet  even  the  defendant's  engineer  does  not  sus- 
tain that  position,  and  the  testimony  is  in  irreconcilable  conflict 
on  the  point  of  the  sounding  of  the  whistle  after  it  sounded  at 
the  brewery.  The  testimony  of  the  engineer  was  that  he  sounded 
the  whistle  at  the  whistling  post  near  the  brewery,  and  not 
again  until  he  sounded  the  danger  signals  when  he  was  witliin 
a  hundred  feet  of  the  crossing,  when  he  saw  that  the  boy  that  was 
in  front  was  within  40  or  50  feet  of  the  crossing  and  aiming  to 
cross.  The  testimony  for  the  plaintiffs  was  that  the  whistle  was 
not  sounded  after  passing  the  brewery  until  in  the  instant  of  the 
accident.  The  evidence  showed  that  the  engineer  could  have 
seen  these  bovs  when  he  was  from  500  to  700  feet  distant,  and 
they  were  from  130  to  150  feet  from  the  track  running  towards 
it.  Yet  he  testified  that  he  did  not  look  to  the  right  or  left  be- 
yond the  railroad,  right  of  way.  He  said :  "I  was  looking  along 
the  track.  Q.  You  were  not  looking  south  of  the  crossing  at  all  ? 
A.  Not  any  particular  distance  south.  Q.  You  just  looked  along 
the  track?  A.  Yes,  sir.  Q.  And  you  never  looked  south  of  the 
crossing  to  see  who  was  coming  down  that  street  at  all,  until  you 
saw  this  boy,  did  you?  A.  Nothing  that  attracted  my  attention. 
Q.  I  say  you  were  not  lookmg  out  that  way?  A.  I  wasn't  espe- 
cially looking  down  the  street.  *  *  *  I  saw  when  he  was  in, 
well,  mv  vision  would  reach  out  40  or  50  feet  on  each  side  of  the 
track.  Q.  But  you  didn't  look  out  any  further  than  that?  A.  I 
didn't  try  to  look  out  any  further,  I  don't  know  as  I  could  see 
any  further."  The  engineer  also  testified:  "Q.  Well,  you  saw 
this  boy  (meaning  the  one  that  was  in  the  lead)  ?  A.  Yes,  sir. 
Q.  How  far  was  he  from  the  track?  A.  I  think  40  or  50  feet. 
Q.  And  he  was  running?  A.  Yes,  sir.  Q.  Right  towards  the 
track?  A.  Yes,  sir.  Q.  And  looking  north?  A.  Yes,  sir;  looking 
ahead  of  him."  He  also  testified  that  the  boy  crossed  the  track 
within  10,  12  or  15  feet  in  front  of  the  engine.  The  engineer 
must  have  been  mistaken  in  his  estimates.  The  boy  was  either 
very  much  nearer  the  track  when  the  engineer  discovered  him, 
or  else  the  engine  was  very  much  farther  from  the  crossing  than 
the  engineer  estimated,  because,  if  the  engine  was  going  30  or 
35  miles  an  hour,  as  the  plaintiffs'  witnesses  say  it  was,  or  even 
if  it  was  going  only  20  miles  an  hour,  as  the  engineer  says  it  was, 
it  was  going  several  times  as  fast  as  the  boy  was,  and  if  the  boy 
was  40  or  50  feet  away,  and  the  engine  was  only  100  feet  distant, 
it  would  have  crossed  over  before  the  boy  had  covered  half  the 
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distance  he  was  to  go.  The  defendant's  testimony  was  that  the 
bell  was  being  rung  continuously  from  the  time  the  engine 
passed  the  whistling  post  at  the  brewery  until  the  accident  oc- 
curred. The  testimony  for  the  plaintiffs  was  to  the  contrary. 
On  that  point  it  may  be  said  there  was  substantial  testimony  on 
both  sides. 

Defendant's  learned  counsel  attach  some  importance  to  a  sen- 
tence that  occurs  in  the  statement  of  the  facts  of  the  case  in  the 
opinion  on  the  former  appeal,  viz.:  "There  Was  a  freight  train 
standing  on  a  side  track  just  east  of  the  crossing  Svith  steam  on 
and  puffing/  and  the  attention  of  the  boys  was  attracted  to  it  as 
They  ran  along."  It  is  not  disputed  that  the  freight  train  was 
there,  headed  for  the  crossing,  waiting  the  coming  of  this  pas« 
senger  train,  and  that  it  was  "with  steam  on  and  puffing" ;  but  it 
is  contended  that  it  was  an  assumption  of  fact,  without  evidence, 
lo  say  that  the  attention  of  the  boys  was  attracted  to  it,  because 
it  is  said,  that  the  only  testimony  that  the  attention  of  the  boy 
who  was  killed  was  attracted  to  the  freight  train  was  that  of  the 
other  boy,  who  escaped,  and  who  testified  that  he  was  noticing 
the  freight  train,  and  he  supposed  his  brother  was  doing  so  also. 
Whether  the  attention  of  the  boys  was  attracted  to  the  freight 
train,  and  they  were  hurrying  to  get  across  in  front  of  it,  cannot 
be  known  as  with  absolute  certainty,  but  it  was  an  inference  that 
was  naturally  to  be  drawn  from  the  circumstances.  These  two 
children  were  in  the  habit  of  crossing  that  track  daily  going  to 
and  coming  from  school.  Their  attention  had  been  called  by 
their  grandmother  and  their  teacher  to  the  danger  that  attended 
the  crossing.  Therefore,  when  they  saw  one  of  these  dangerous 
machines  against  which  they  had  been  warned  emitting  noise  and 
steam,  puffing  under  the  restraint  of  being  held,  who  can  say 
what  effect  it  had  on  the  timid  imagination  of  a  child  eight  years 
old? 

The  nine  year  old  brother  of  the  child  that  was  killed  testified 
that  he  saw  the  freight  train  and  was  running  to  get  across  ahead 
cf  it,  and  on  this  second  trial  he  testified  that  he  told  his  brother, 
who  was  a  few  feet  behind  him,  to  get  across  out  of  the  way  of 
the  freight  train.  He  also  testified  that  he  did  not  at  that  time 
see  the  passenger  train.  Thus  we  have  the  positive  testimony  of 
one  of  the  boys  that  his  attention  was  attracted  to  the  freight 
train,  and  that  he  attracted  his  younger  brother's  attention  to  it, 
and  the  conduct  of  both  was  consistent  with  that  fact.  Defend- 
ant insists  that  the  evidence  shows  that  the  deceased  child  saw 
this  passenger  train,  yet  he  went  headlong  into  the  danger.  If 
that  was  the  fact,  it  would  be  a  very  strong  circumstance  to  prove 
that  the  child  was  not  of  sufficient  discretion  to  be  held  guilty  of 
contributory  negligence.  No  sane  person  of  mature  years,  not 
bent  on  suicide,  would  have  acted  as  that  child  did  if  he  had 
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seen  the  train  coming  so  close  to  him.  But  the  testimony  of  the 
witness  on  whom  the  defendant  relies  to  prove  that  fact  is  not 
clear  or  satisfactory.  That  witness  said  he  sa>v  the  boys  as  they 
approached  the  crossing.  *'One  was  looking  pretty  straight  ahead. 
But  the  other  qpe  was  watching  back  west.  Looked  to  me  like 
he  was  watching  the  train."  The  witness  was  not  near  enough  to 
have  a  very  minute  view  of  the  boys,  and  he  was  not  engaged  in 
any  business  that  required  him  to  give  them  particular  attention. 
He  was  inaccurate'  in  his  description  of  their  movements.  He 
said  they  came  from  the  north  side  of  the  track,  crossed  over  to 
the  south  side,  and  were  **sort  of  standing  there,**  and  then  turned 
north  again  towards  the  track.  His  testimony  as  to  the  move- 
ments of  the  boys  is  in  conflict  with  that  of  all  the  other  witnesses, 
and  he  was  the  only  one  who  undertook  to  say  that  the  deceased 
boy  had' his  face  turned  west.  All  the  other  witnesses  said  that 
both  the  boys  were  facing  north.  At  the  close  of  the  plaintiffs' 
i:vidence,  and  again  at  the  close  of  all  the  evidence,  the  defendant 
asked  an  instruction  to  the  effect,  that  the  plaintiffs  were  not  en- 
titled to  recover,  which  instruction  the  court  refused,  and  de- 
fendant excepted. 

The  cause  was  submitted  to  the  jury  under  the  following  in- 
structions for  plaintiffs:    "The  jury  are  instructed  that,  in  ap- 
proaching the  crossing  of  Warren  street  with  its  passenger  train 
mentioned  in  evidence,  it  was  the  duty  of  defendant's  engineer  in 
charge  of  said  train,  and  the  law  required  him,  to  be  watchful 
and  on  the  lookout  for  persons  traveling  on  the  street,  so  as  to 
avoid  injuring  them.     (2)  And  if  the  jury  believe  from  the  evi- 
dence that  Freeborn  G.  Holmes  was  traveling  on  said  Warren 
street  and  approaching  defendant's  track  where  the  same  crosses 
said  street,  and  that  he  was  at  the  time  of  and  just  preceding  the 
injury  in  the  exercise  of  such  care  and  caution  as  a  person  of  his 
age,  discretion,  and  experience  would  naturally  and  ordinarily 
use  under  similiar  circumstances,  and  that  defendant's  said  en- 
<^ine  and  train  approached  said  Freeborn  G.  Holmes  and  said 
crossing  along  its  said  track,  and  he  was,  or  was  about  to  place 
himself,  in  danger  of  being  struck  by  said  engine  and  train  and  in- 
jured, and  that  defendant's  said  engineer  in  charge  of  said  train 
saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  his  said 
danger,  or  that  he  was  about  to  place  himself  in  a  position  of  dan- 
ger, in  time  by  the  exercise  of  ordinary  care  to  have  sounded  the 
whistle  on  said  engine,  or  to  have  stopped  said  train,  or  checked 
the  speed  of  said  train,  and  prevented  injury  to  said  Freeborn  G. 
Holmes,  and  that  defendant's  said  engineer  in  charge  of  said  train 
failed  to  exercise  such  ordmary  care,  and  failed  to  sound  said 
whistle,  or  failed  to  stop  said  train,  or  failed  to  check  the  speed 
of  said  train,  and  that  by  reason  of  such  failure  to  exercise  such 
ordinary  care  said  whistle  was  not  sounded,  or  said  train  was  not 
stopped,  or  the  speed  of  said  train  was  not  checked,  and  by  reason 
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thereof  the  said  Freeborn  G.  Holmes  was  struck  by  said  engine 
and  train  and  killed,  then  you  must  find  for  the  plaintiffs  on  the 
second  count  in  their  petition.  (3)  The  court  instructs  the  jury 
that  it  was  the  duty  of  defendant's  employees  in  charge  of  its  lo- 
comotive and  train  to  ring  the  bell  on  the  engine  at  ^lulberry 
street,  and  keep  the  bell  ringing  until  the  engine  crossed  Warren 
street.  And  if  the  jury  believe  from  the  evidence  that  defendant's 
said  employees  did  not  so  ring  said  bell,  and  by  reason  thereof 
Freeborn  G.  Holmes,  while  in  the  exercise  of  such  care  as  ought 
reasonably  to  have  been  expected  from  one  of  his  age  and  capac- 
ity-, was  struck  and  killed  by  the  said  engine,  then  the  jury  must 
find  for  the  plaintiffs  on  the  first  count  of  the  petition.  (4)  H  the 
jury  believe  from  the  evidence  that  Freeborn  G.  Holmes  was  a 
boy  of  immature  age,  and  had  not  the  capacity  of  an  adult,  and 
tiiat  he  exercised  such  care  as  ought  reasonably  to  have  been  ex- 
pected for  one  of  his  age  and  capacity,  then  he  was  not  guilty  of 
contributory  negligence."  Exceptions  to  the  giving  of  those  in- 
structions were  duly  preserved.  There  were  also  instructions  de- 
fmding  ordinary  care,  the  amount  of  the  verdict  if  for  the  plain- 
tiff, and  the  form  of  the  verdict,  etc. 

The  main  insistence  of  the  defendant  now  is  that  the  court 
should  have  given  t^^e  peremptory  instruction  for  a  verdict  for  * 
the  defendant.  So  far  as  the  question  of  the  defendant's  negli- 
gence is  concerned,  we  think  the  testimony  is  stronger  for  the 
plaintiffs  now  than  it  was  when  the  case  was  here  on  the  former 
appeal.  Even  the  defendant's  testimony  has  strengthened  the 
plaintiffs'  case  in  that  particular.  The  engineer  testified  that  he 
did  not  look  to  the  north  or  to  the  south  of  his  track  to  see  if  any 
one  was  approaching  it.  He  really  seemed  to  be  of  the  opinion 
that  it  was  no  part  of  his  duty  to  look  elsewhere  than  in  the  nar- 
row space  of  the  railroad  track.  That  idea  seems  to  be  embodied 
in  one  of  the  instructions  asked  by  defendant  and  refused,  viz. : 
*'If  the  jury  believe  from  the  evidence  that  deceased  was  struck 
by  locomotive  at  Warren  Street  crossing,  before  he  got  upon  de- 
fendant's track,  then  your  verdict  must  be  for  defendant,  regard- 
less of  all  other  issues  herein."  To  lay  the  foundation  for  that 
instruction,  the  defendant  endeavored  to  show  that  the  child  was 
struck,  not  by  the  cowcatcher,  but  by  the  pilot  beam,  and  there- 
fore he  was  not  between  the  rails,  and  therefore  the  defendant 
was  not  liable.  It  is  the  duty  of  an  engineer  driving  a  dangerous 
engine  through  a  populous  street  of  a  city,  where  men,  women, 
and  children  on  foot  and  in  vehicles  of  all  kinds  are  to  be  ex- 
pected, to  keep  a  vigilant  watch  for  persons  not  only  on  but  ap- 
proaching the  track,  and  to  have  the  engine  in  reasonable  control 
so  as  to  be  able  to  stop,  if  necessary,  when  a  danger  that  could 
have  been  reasonably  expected  to  arise  does  arise.  His  duty  in 
this  respect  is  different  when  he  is  going  through  a  populous  part 
of  a  city  from  what  it  is  when  he  is  on  a  part  of  the  railroad 
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where  people  are  not  expected  to  be.  In  many  of  the  cities  of 
this  state  there  are  ordinances  limiting  the  speed  of  such  engines 
to  six  miles  an  hour,  and  this  court  has  repeatedly  held  such  or- 
dinances valid.  Yet  here  was  an  engineer  running  his  engine  in 
a  populous  part  of  the  city  at  the  rate,  according  to  plaintiffs* 
witnesses,  of  30  to  35  miles  an  hour ;  according  to  his  own  testi- 
mony, 20  miles  an  hour.  Yet  he  says  that  he  did  not  try  to  look 
to  the  right  or  the  left  of  his  track,  and  the  result  was  he  did  not 
i:ee  these  boys  until  they  were  so  close  to  the  track  that  it  was 
impossible  to  avoid  the  accident.  His  duty  was,  of  course,  to 
iook  ahead,  and  not  lose  sight  of  his  track ;  but  the  eye  is  quick 
of  motion,  and  a  glance  to  the  right  and  the  left  would  not  have 
impaired  his  view  of  the  track.  He  could  have  seen  these  chil- 
dien  certainly  when  he  was  within  500  feet  of  the  crossing,  and 
if  he  had  looked  he  would  have  seen  that  they  were  running  into 
danger,  and  if  he  had  then  sounded  the  danger  signal  he  might 
have  avoided  killing  the  child.  But  his  testimony  gives  the  im- 
pression that  he  did  not  consider  it  within  the  field  of  his  duty  to 
iook  beyond  the  track  before  him,  and  an  instruction  asked  by 
defendant  seems  to  imply  that  defendant's  view  of  the  law  is 
^  that,  unless  the  child  was  actually  on  the  track  between  the  rails, 
when  he  was  struck,  the  verdict  must  be  for  the  defendant,  "re- 
gardless of  all  other  issues.*'  If  that  engineer  was  taught  that  he 
was  under  no  obligation  to  look  to  the  right  or  the  left  of  his 
track  when  running  his  engine  at  a  high  rate  of  speed  in  a  pop- 
ulous part  of  a  city,  or  that  he  was  charged  with  care  to  avoid 
injuring  people  only  when  they  were  actually  on  his  track,  his 
teaching  was  wrong.  His  field  of  observation  to  avoid  danger 
was  as  wide  as  the  field  which  the  danger  he  created  covered. 
The  degree  of  his  care  was  commensurate  with  the  degree  of  the 
danger.  In  Livingston  v,  Wabash,  170  Mo.  452,  71  S.  W.  736, 
the  railroad  company  contended  that  the  engineer  was  under  no 
obligation  to  do  anything  to  avoid  injuring  the  child  until  it  was 
actually  on  the  track ;  but  this  court  held  that  it  wa5  his  duty  to 
have  seen  the  child  running  towards  the  track,  and  to  have  done 
what  he  could  under  the  circumstances  to  prevent  the  injury,  and 
we  so  hold  in  this  case. 

In  the  brief  for  defendant,  pages  61  and  139,  the  idea  is  ad- 
vanced that  the  only  theory  on  which  the  plaintiffs'  judgment 
could  be  sustained  would  be  that  the  defendant  is  liable  for  the 
consequences  of  the  reckless  conduct  of  the  deceased  child.  That 
is  a  misconception  of  the  theory  on  which  the  defendant's  liability 
lests.  The  defendant  is  liable  only  for  its  own  negligence,  and, 
if  its  plea  of  contributory  negligence  is  not  sustained,  still  it  is 
not  charged  with  the  consequence  of  the  child's  negligence,  but 
it  is  only  not  excused  thereby  for  the  result  of  its  own  negligence. 
It  is  not  always  essential  to  a  plaintiff's  recovery,  in  an  action  for 
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tort,  that  the  evidence  should  show  that  the  accident  was  the  re- 
suh  of  the  defendant's  negligence  alone.  A  defendant  may  be 
liable  if  his  negligence  contributes  with  that  of  a  third  person  to 
produce  the  injury'  complained  of.  In  such  case  he  is  not  held 
liable  for  the  negligence  of  the  third  persons,  but  only  for  his 
own  negligence,  without  the  contributing  force  of  which  the  neg- 
ligence of  the  third  person  would  not  have  caused  the  injury. 
But  the  policy  of  the  law  is  such  that  ordinarily  a  defendant 
guilty  of  negligence  is  relieved  from  the  liability  for  his  own 
conduct  if  the  person  injured  was  himself  guilty  of  negligence 
that  contributed  to  the  result.  On  that  theory  the  defendant's 
act  is  none  the  less  negligent,  and  he  is  none  the  less  cupable; 
but  the  law  will  not  allow  a  plaintiff  to  recover  when  he  himself, 
or  the  person  for  whose  injury  he  sues,  was  also  guilty  of  negli- 
gence contributing  with  that  of  defendant  to  the  result.  There 
is  reason  and  justice  in  that  policy  of  the  law.  It  is  an  admoni- 
tion to  every  one  to  exercise  due  care  for  his  own  safety,  and  it 
authorizes  another  to  presume  that  he  will  do  so,  and,  so  pre- 
suming, adjust  his  own  conduct.  But  common  experience  tells 
us  that  a  child  may  be  too  young  and  immature  to  observe  the 
care  necessary  to  his  own  preservation,  and  therefore,  when  a 
person  comes  in  contact  with  such  a  child,  if  its  youth  and  im- 
maturity are  obvious,  he  is  chargeable  with  knowledge  of  that 
fact,  and  he  cannot  indulge  the  presumption  that  the  child  will 
do  what  is  necessary  to  avoid  an  impending  danger.  Therefore 
one  seeing  such  a  child  in  such  a  position  is  guilty  of  negligence, 
it  he  does  not  take  into  account  the  fact  that  it  is  a  child,  and  reg- 
ulate his  own  conduct  accordingly.  An  act  in  relation  to  a  person 
of  mature  years  might  be  free  from  the  imputation  of  negligence, 
while  an  act  of  like  character  in  view  of  a  child  would  be  blame- 
worthy. Therefore,  when  the  law  says  to  the  defendant,  **al- 
though  the  act  of  the  deceased  child  contributed  with  your  act  to 
produce  the  result,  yet,  because  of  his  youth  and  immaturity,  he 
is  not  adjudged  guilty  of  negligence,"  it  does  not  charge  the  de- 
fendant with  the  consequence  of  the  child's  conduct,  but  it  only 
does  not,  for  that  reason,  excuse  him  for  its  own  negligence.  If 
the  defendant,  in  such  case,  had  been  guilty  of  no  negligence, 
there  would  have  been  no  accident. 

It  is  also  insisted  in  the  brief  for  defendant  that  it  cannot  be 
held  liable  because,  it  says,  there  was  no  evidence  tending  to 
show  that  the  conduct  of  the  engineer  was  willful,  wanton,  or 
reckless.  The  learned  counsel  is  there  considering  the  case 
from  the  standpoint  of  what  we  have  in  former  cases  called  the 
humanitarian  rule,  which  allows  a  plaintiff  to  recover  under  cer- 
tain circumstances,  although  he  has  himself  been  negligent. .  We 
need  not  discuss  the  question  of  whether  or  not  there  was  evi- 
ilence  tending  to  show  that,  after  the  engineer  saw  the  child  in 
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peril,  he  could,  with  the  means  at  hand,  and  under  conditions  as 
lliey  existed,  by  the  exercise  of  ordinary  care,  have  averted  the 
accident,  because  the  case  was  not  given  to  the  jury  with  that 
question  in  it.  The  instructions  authorized  the  jury  to  find  for 
the  plaintiffs  only  on  the  theory  that  the  child  was  at  the  time 
exercising  that  degree  of  care  which  could  be  expected  to  one 
of  his  age,  discretion,  and  experience,  and  an  instruction  given  at 
the  request  of  the  defendant  was  that  if  the  child  failed  to  exer- 
cise such  care  and  caution  as  an  ordinary  prudent  boy  of  his  age 
and  capacity  should  have  exercised  under  the  circumstances,  and 
by  reason  thereof  contributed  to  his  own  death,  then  your  verdict 
must  be  for  the  defendant,  regardless  of  all  other  facts  in  the 
case. 

Taking  the  testimony  for  the  plaintiffs  and  that  of  the  defend- 
ant together,  we  think  it  was  sufficient  to  sustain  the  verdict  on 
the  issue  of  defendant's  negligence.  As  to  the  plea  of  contribu- 
tory negligence,  it  is  simply  a  question  of  whether  this  child  was 
old  enough  and  mature  enough  to  be  chargeable  with  the  con- 
L'equence  of  his  act.  If  he  had  looked  west,  he  would  have  seen 
this  train,  and,  if  he  did  not  look,  he  was  negligent,  if  one  of  his 
years  and  maturity  is  to  be  adjudged  guilty  of  negligence,  and 
if  he  did  look,  and  did  see  the  train,  yet  ran  on,  thinking  to  beat 
it  over  the  crossing,  his  act  is  to  be  attributed  either  to  the  imma- 
turity of  his  childish  judgment  in  attempting  to  calculate  the 
speed  of  the  train  compared  with  his  own  speed,  or  else  incapac- 
ity to  appreciate  the  danger,  or,  if  he  was  of  sufficient  maturity, 
then  his  act  must  be  attributed  to  a  spirit  of  foolhardy  daring. 
But  a  child  of  eight  years,  though  he  may  know  the  danger,  has 
not  always  the  coolness  of  judgment  in  the  face  of  the  danger  to 
avoid  it,  and  often  the  unfortunate  conduct  of  a  child  in  the  pres- 
ence of  a  startling  danger  is  attributable  to  timidity  rather  than 
daring ;  to  immaturity,  rather  than  f oolhardiness.  Desperate  dar- 
ing and  recklessness  are  not  attributes  of  childhood.  They  be- 
long to  men  whose  nerves  have  hardened  with  experience. 

In  the  first  appeal  irf  this  case,  we  said  that  whether  this  child 
was  of  sufficient  maturity  to  be  adjudged  guilty  of  negligence 
was  a  question  of  fact  for  the  jury.  On  the  second  trial  that 
question  was  submitted  to  the  jury  with  appropriate  instruction, 
and  we  see  no  reason  for  disturbing  the  verdict. 

The  judgment  is  affirmed. 
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(Supreme  Court  of  Georgia,  Oct.  8,  1907.) 
[58   S.   E.   Rep.   1044.] 

Railroads — Fires — ^Actions — Instructions. — The  charge  did  not  ac- 
curately state  the  contention  of  the  defendant  as  set  out  in  the 
answer. 

Same. — A  railroad  company  is  liable  for  damages  to  property 
proximately  caused  by  a  fire  negligently  set  out  by  the  running  of 
one  of  its  engines. 

Same — Negligence — Presumption.* — If,  without  more,  it  should  be 
shown  by  evidence  that  a  fire  was  set  out  by  the  operation  of  an 
engine  of  a  railroad  company,  a  presumption  would  arise  that  the 
company  or  its  agents  were  guilty  of  the  acts  of  negligence  alleged 
in  the  petition. 

Same — Rebuttal. — If  such  a  presumption  arises,  it  may  be  rebutted 
by  evidence.  This  may  be  done  by  evidence  introduced  by  the  plain- 
tiff, as  well  as  that  introduced  by  the  defendant. 

Same.f — If  the  presumption  of  negligence  arises  against  the  de- 
fendant, it  must  show  that  it  and  its  agents  used  all  ordinary  and 
reasonable  care  and  diligence  in  regard  to  the  matters  charged 
against  it. 

Same — Safe  Appliances — Operation.} — Such  ordinary  care  and  dili- 
gence must  be  used  as  well  in  the  equipping  of  its  engine  with  proper 
appliances  for  preventing  fires,  and  keeping  them  in  proper  condition, 
as  in  the  operation  of  the  engine. 

Same — Degree  of  Care  Required.} — The  measure  of  diligence 
which  the  law  places  upon  a  railroad  company,  in  respect  to  the 
providing  and  keeping  in  repair  of  spark  arresters  or  other  appli- 
ances for  the  prevention  of  fire,  is  to  use  ordinary  care  and  diligence 
to  apply  to  its  engines  the  best  appliances  in  general  use,  the  use  of 

*See  foot-notes  appended  to  Shipman  v.  Chicago,  B.  &  Q.  R.  Co. 
(Neb.),  22  R.  R.  R.  748,  45  Am.  &  Eng.  R.  Cas.,  X.  S.,  748;  foot- 
notes appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Dawson  (Ark.),  22  R. 
R.  R.  612,  45  Am.  &,Eng.  R.  Cas.,  N.  S.,  612. 

tFor  the  authorities  in  this  series  on  the  question  whether  the 
burden  is  on  the  railroad  to  prove  that  the  engine  setting  a  fire 
was  properly  equipped,  see  foot-notes  appended  to  Norfolk  &  W. 
Ry.  Co.  V.  Fritts  (Va.),  18  R.  R.  R.  246,  41  Am.  &  Eng.  F.  Cas.,  N. 
S.,  246;  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  South 
Fork  Coal  Co.  (C.  C.  A.),  17  K.  R.  R.  280,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  280;  foot-notes  appended  to  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker  (Ind.),  16  R.  R.  R.  855,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  855; 
Phillips  V.  Durham  &  C.  R.  Co.  (N.  Car.),  17  R.  R.  R.  704,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  704. 

tSee  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Dawson 
(Ark.),  22  R.  R.  R.  612,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  612. 

27  R  R  R— 36 
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which  is  consistent  with  the  practicable  operation  of  its  engines,  and 
to  use  reasonable  care  and  skill  in  keeping  the  same  in  good  order. 

Same — Right  of  Way — Negligent  Condition.§ — If  the  company  is 
wanting  in  ordinary  care  in  allowing  grass,  weeds,  rotten  wood,  and 
other  combustible  material  to  accumulate  on  its  right  of  way,  and 
as  a  result  thereof  damage  by  fire  occurs,  this  would  also  furnish  a 
ground  for  holding  the  company  liable. 

Trespass — Damage  to  Freehold — Possession. — Actual  possession 
will  support  an  action  of  trespass  against  a  wrongdoer.  If  nothing 
appears  to  the  contrary,  such  actual  possession  is  sufficient  prima 
facie  evidence  of  title  to  authorize  a  recovery  of  damages  to  the 
freehold. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wayne  County;  T.  A.  Parker, 
Judge. 

Action  by  Ely  Thompson  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  brings  error. 
Reversed. 

Thompson  brought  suit  against  the  Southern  Railway  Com- 
pany to  recover  damages  caused  by  a  fire  which  was  alleged  to 
have  burned  certain  cross-ties,  a  number  of  panels  of  a  fence,  a 
dwelling  house,  and  a  corncrib,  and  standing  timber.  The  neg- 
ligence alleged  was  that  the  defendant,  by  itself,  agents,  servants, 
or  employees,  in  the  careless  and  negligent  handling  of  the  cars, 
engines,  or  other  machinery  upon  the  railroad,  or  in  the  negli- 
gent and  careless  use  of  defective  engines,  cars,  and  other  ma- 
chinery operated  thereon,  permitted  and  allowed  fire  to  ignite 
the  weeds,  grass,  rotten  wood,  trash,  and  other  combustible  ma- 
terial that  had  been  carelessly  allowed  to  accumulate  upon  the 
right  of  way  of  the  railroad,  by  the  throwing  out  or  emission  of 
fire,  sparks,  live  coals,  or  cinders  from  the  engines,  cars,  or  other 
machinery,  which  said  fire  so  kindled  was  communicated  to  and 
upon  the  land  of  the  petitioner,  and  thus  injured,  damaged,  and 
destroyed  his  property,  etc.  Negligence  was  also  alleged  in  al- 
lowing the  right  of  way  to  grow  up  in  grass  and  weeds,  and  to 
have  on  it  trash  and  other  combustible  matter.  The  defendant 
denied  all  the  allegations  of  negligence.  The  jury  found  for  the 
plaintiff  $250.  A  motion  was  made  for  a  new  trial,  which  was 
overruled,  and  the  defendant  excepted. 

Bennett  &  Conycrs  and  Littlefield  &  Poppell,  for  plaintiff  in 
error. 

Jas.  R.  Thomas  and  C,  C.  Tindall,  for  defendant  in  error. 

§For  the  authorities  in  this  series  on  the  duty  of  a  railroad  to  keep 
its  right  of  way  free  of  combustibles,  see  foot-notes  appended  to 
Atchison,  etc.,  Ry.  Co.  v.  Sprague  (Kan.),  22  R.  R.  R.  330,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  330. 
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Lumpkin,  J.  (after  stating  the  facts  as  above).  1.  One  ground 
of  the  motion  for  a  new  trial  complained  that  the  court  incorrectly 
stated  the  contentions  set  out  in  the  defendant's  answer,  and 
placed  upon  it  a  heavier  burden  than  it  assumed,  or  than  the 
law  put  upon  it.  The  presiding  judge  charged  that  the  defend- 
ant had  filed  a  plea;  that  it  denied  liability,  or  "that  it  was  in 
any  manner  negligence";  that,  if  the  fire  was  set  out  by  the  en- 
gine, "it  could  not  be  avoided";  and  that  the  company  had  used 
all  ordinary  and  reasonable  care  and  diligence  in  operating,  equip- 
ping, and  providing  the  engine  with  the  most  modern  and  best 
known  appliances  for  the  purposes  of  preventing  the  omission  of 
sparks  and  fire,  and  was  therefore  not  liable.  The  plaintiflF  al- 
leged certain  acts  of  negligence.  The  defendant  denied  them. 
This  charge  elaborated  the  issue  thus  made  in  the  pleadings,  and, 
in  doing  so,  attributed  to  the  defendant  certain  positions  which 
were  stronger  than  its  denial  of  the  plaintiflf's  allegations.  The 
plaintiff  did  not  deny  that  "it  was  in  any  manner  negligent."  It 
denied  that  it  was  guilty  of  acts  of  negligence  charged  by  the 
plaintiff.  Nor  did  it  state  in  its  answer  that,  if  its  engine  set 
fire  to  the  property,  "it  could  not  be  avoided";  nor  did  it  make 
the  affirmative  allegation  in  regard  to  its  appliances  mentioned 
above.  It  is  probable  that  the  presiding  judge  in  charging  on 
these  subjects  had  in  mind  some  of  the  developments  of  the  evi- 
dence, and  the  contentions  which  he  thought  arose  out  of  it.  But, 
as  delivered,  the  charge  apparently  had  no  reference  to  the  plead- 
ings. Even  with  reference  to  the  evidence,  as  will  be  seen  from 
what  has  been  said  above,  it  placed  the  defendant  in  the  attitude 
of  making  a  more  rigid  contention  than  was  necessary  to  defeat 
the  plaintiff's  action. 

2-4.  The  court  also  charged  that,  if  the  engine  set  out  the  fire 
which  burned  the  property  of  the  plaintiff,  "then  the  law  would 
presume  that  it  was  negligently  done,  unless  the  company  intro- 
duces evidence  which  shows  that  they  did,  through  their  agents, 
ser\'ants,  and  employees,  exercise  all  ordinary  and  reasonable 
care  and  diligence,  and  that  they  had  their  engine  properly 
equipped  with  the  most  modern  and  best  known  appliances  for 
the  prevention  of  the  setting  out  of  fire,"  etc.  The  law  declares 
that  a  railroad  company  shall  be  liable  for  any  damage  done  to 
persons  or  property  by  the  running  of  its  locomotives,  cars,  or 
other  machinery,  unless  the  company  shall  make  it  appear  that 
its  agents  have  exercised  all  ordinary  and  reasonable  care  and 
diligence ;  the  presumption  in  all  cases  being  against  the  company. 
Civ.  Code,  1895,  §  2321.  This  statute  has  been  held  to  apply  to 
cases  of  fire  set  out  by  the  running  of  an  engine.  When  it  has 
been  shown  that  the  operation  of  the  engine  set  out  the  fire,  a 
presumption  arises  against  the  company  that  it  or  its  agents  were 
guilty  of  the  acts  of  negligence  charged  in  the  petition  and  con- 
nected with  the  injury;  and  the  burden  is  shifted  to  it  to  show 
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the  exercise  of  all  ordinary  and  reasonable  care  and  diligence 
in  respect  thereto.  Talmadge  v.  Central  of  Ga.  Ry.  Co.,  125  Ga. 
400,  54  S.  E.  128.  The  plaintiff  cannot  re<Jover  except  upon  the 
acts  of  negligence  set  out  in  the  petition.  Georgia  Brewing  As- 
sociation V,  Henderson,  117  Ga.  480,  43  S.  E.  698;  Hudgins  v. 
Coca  Cola  Bottling  Co.,  122  Ga.  695,  50  S.  E.  974;  Western  & 
Atlantic  Railroad  Co.  v.  Branan,  123  Ga.  692,  51  S.  E.  650; 
Augusta  Ry.  &  Elec.  Co.  v.  Weekly,  124  Ga.  384,  52  S.  E.  444. 
And  it  has  been  held  that  (he  presumption  which  arises  against 
a  railroad  company,  upon  proof  of  damage  to  property  by  the 
operation  of  its  engine,  is  that  it  was  guilty  of  the  acts  of  neg- 
ligence alleged  in  the  petition.  Cen.  of  Ga.  Ry.  Co.  z\  Weathers, 
120  Ga.  475,  479,  47  S.  E.  956;  Ga.  Ry.  &  Elec.  Co.  v.  Reeves, 
123  Ga.  698  (8),  51  S.  E.  610.  In  the  absence  of  a  request  for 
more  specific  instructions  on  this  subject,  the  charge  in  general 
terms  as  to  a  presumption  of  negligence  arising  from  proof  of 
damage  by  fire  from  the  engine,  taken  in  connection  with  the 
entire  charge,  would  not  require  a  new  trial.  Cen.  of  Ga.  Ry.  Co. 
V.  Bagley,  121  Ga.  781,  49  S.  E.  780.  If  the  presumption  arises, 
it  must  be  rebutted  by  evidence;  but  this  may  be  done  by  evi- 
dence drawn  from  the  plaintiflF  or  his  witnesses,  as  well  as  by 
that  introduced  by  the  defendant.  In  East  Tenn.  Ry.  Co.  a 
Hesters,  90  Ga.  11,  15  S.  E.  828,  it  was  held  that,  upon  proof 
that  the  plaintiflf's  property  was  burned  by  a  fire  resulting  from 
the  emission  of  sparks  by  one  of  the  defendants'  locomotives 
whilst  running  on  the  road,  a  presumption  of  negligence  arose, 
and  the  burden  was  on  the  company  to  show  the  exercise  of  all 
ordinary  and  reasonable  care  and  diligence,  and  that  "such  care 
and  diligence  would  include  keeping  the  locomotive  in  proper 
condition  to  be  run  with  ordinary  safety,  as  well  as  properly 
managing  and  operating  it  whilst  the  running  was  in  progress  at 
the  time  and  place  in  question."  In  Gainesville  R.  Co.  7'.  Ed- 
mondson,  101  Ga.  747,  29  S.  E.  213,  Mr.  Justice  Little  in  the 
opinion  said  that,  after  proof  of  damage  from  sparks  from  a  run- 
ning locomotive  and  the  raising  of  the  presumption  of  negligence, 
the  burden  was  on  the  company  to  show  that  the  emission  of  such 
sparks,  or  the  escape  of  the  fire  from  the  engine,  "was  not  due  to 
the  want  of  ordinary  diligence  on  the  part  of  itself  or  its  serv- 
ants, either  as  to  the  condition  of  the  locomotive  or  in  its  man- 
agement or  operation."  See,  also,  Sou.  Ry.  Co.  v,  Williams,  113 
Ga.  335,  38  S.  E.  744.  In  tlie  case  at  bar  there  was  involved  an 
additional  allegation  in  regard  to  whether  the  defendant  had  been 
negligent  in  allowing  grass,  weeds,  and  rotten  wood  and  other 
combustible  material  to  accumulate  on  its  right  of  way.  The 
rule  is  often  stated  to  be  that  it  is  the  duty  of  a  railroad  company, 
in  equipping  its  trains,  to  use  such  appliances  as  are  up  to  the 
standard  of  those  in  general  use  and  reasonably  adapted  to-  the 
purposes  for  which  they  were  intended.     Alabama  Midland  Ry. 
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Co.  i\  Guilford,  119  Ga.  526  (concurred  in  by  five  justices), 
46  S.  E.  655 ;  Higgins  v.  Cherokee  Railroad,  73  Ga.  149  (9b) ;  2 
Thomp.  Neg,  §  2253,  and  citations.  In  the  last-cited  authority  it 
is  said:  "It  may  be  collected  from  many  recent  holdings  that 
the  measure  of  diligence  which  the  law  puts  upon  a  railroad  com- 
pany in  this  respect  is  to  apply  to  its  engines  the  best  improve- 
ments in  general  use,  the  use  of  which  is  consistent  with  the  prac- 
ticable operation  of  its  engines,  and  to  use  reasonable  care  and 
skill  in  keeping  the  same  in  good  order.  While  it  has  been  inad- 
vertently said  that  they  are  bound  to  adopt  the  latest  improve- 
ments in  general  use,  yet  the  better  view  is  that  they  are  not  to 
be  charged  with  negligence  in  not  adopting  such  an  appliance 
until  it  has  become  well  known,  and  until  its  efficiency  had  been 
demonstrated  by  actual  use.  The  doctrine  on  which  many  of  the 
decisions  unite  cannot  belter  be  formulated  than  by  saying  that 
railroad  companies,  while  not  bound  to  use  every  possible  pre- 
caution-to  prevent  the  escape  of  fire  from  their  locomotives  that 
the  highest  scientific  skill  may  have  suggested,  are  required,  in 
the  exercise  of  reasonable  care,  to  avail  themselves  of  the  most 
approved  practicable  appliances  for  the  purpose." 

In  the  supplement  to  Thompson  on  Negligence,  edited  by  Mr: 
Edward  F.  White,  referring  to  the  above  quoted  section,  it  is 
said :  "The  recent  decisions  support  the  rule  that  a  railroad  com- 
pany in  the  operation  of  its  locomotives  is  only  required  to  use 
ordinary  care  to  provide  the  same  with  appliances  to  prevent  the 
escape  of  fire.  It  is  not  an  insurer  of  the  completeness  or  per- 
fection of  the  devices  adopted.  It  is  not  demanded  that  the 
company  should  equip  its  engines  with  the  'best  approved*  spark 
arrester,  but  merely  approved  appliances  as  are  in  general  use." 
In  Texas  there  is  a  statute  requiring  issues  of  fact  to  be  sub- 
mitted to  the  jury,  and  prohibited  the  judge  from  charging  or 
commenting  on  the  weight  of  the  evidence.  The  Supreme  Court 
of  the  state  held  that  it  was  error  to  charge  that  it  was  the  com- 
pany's duty  to  equip  its  engines  with  the  best  approved  spark 
arresting  devices  in  use.  Missouri  Ry.  Co.  v.  Carter,  95  Tex. 
461,  68  S.  W.  159.  In  Missouri  Ry.  Co.  v.  Hopkins  (Tex.  Civ. 
App.)  80  S.  W  414,  it  was  held  that  "an  instruction  authorizing 
recovery  if  the  locomotive  setting  out  a  fire  was  not  equipped 
with  the  most  approved  spark  arrester  in  use  is  erroneous;  the 
duty  of  the  railroad  company  being  only  to  exercise  ordinary  care 
in  the  selection  of  spark  arresters."  See,  also,  Missouri  Ry. 
Co.  z\  Jordan  (Tex.  Civ.  App.)  82  S.  W.  791 ;  Anderson  v,  Ore- 
gon R.  Co.,  45  Or.  211,  77  Pac.  119;  Frankfort,  etc.,  Turnpike 
r.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  345,  93  Am.  Dec.  708;  Hoye 
V,  Chicago,  etc.,  Ry.  Co.,  46  Minn.  269,  48  N.  W.  1117,  1118. 
In  Lesser  Cotton  Co.  v,  St.  Loms  Ry.  Co.,  114  Fed.  133,  52  C. 
C.  A.  95,  it  was  said  that  "it  is  the  duty  of  a  railway  company  to 
exercise  reasonable  care  to  provide  itself  with  the  most  eflPective 
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mechanical  contrivances  in  Iknown  practical  use  to  prevent  the 
escape  of  sparks  and  coal  from  its  engines ;  but  the  law  does  not 
impose  upon  it  the  duty  to  absolutely  provide  such  contrivances, 
or  make  it  the  insurer  of  their  completeness  or  perfection."  In 
many  of  the  decisions  which  state  generally  that  the  company 
must  furnish  appliances  of  a  certain  kind,  the  question  discussed 
was  whether  certain  evidence  authorized  a  recovery.  The  form 
of  the  charge  was  not  considered.  In  some  states  the  presiding 
judge  is  not  prevented  from  expressing  an  opinion  on  the  facts, 
or  stating  what,  in  his  opinion,  w^ould  constitute  negligence,  even 
when  there  is  no  violation  of  a  statute  or  ordinance.  Here  he  is 
prevented  from  so  doing  by  a  statute  which  is  so  stringent  that 
it  has  come  to  be  known  among  the  members  of  the  legal  pro- 
fession as  the  "dumb  act."  Civ.  Code  1895,  §  4334;  Atlanta  & 
West  Point  R.  Co.  v.  Hudson,  123  Ga.  108,  51  S.  E.  29,  and  cases 
there  cited.  Under  our  statute,  if  the  evidence  has  raised  a 
presumption  of  negligence,  it  may  be  rebutted  by  showing  the  use 
of  all  ordinary  and  reasonable  care  and  diligence.  This  rule, 
requiring  the  use  of  ordinary  care  and  diligence,  applies  to  the 
equipping  of  the  engine  with  proper  appliances  to  prevent  fire, 
as  well  as  to  keeping  them  in  proper  repair  and  to 
the  operation  of  the  engine,  and  also  as  to  the  con- 
dition of  the  right  of  way.  A  railroad  company  is  bound  to  use 
all  ordinary  and  reasonable  care  and  diligence  "to  apply  to  its 
engines  the  best  improvements  in  general  use,  the  use  of  which 
is  consistent  with  the  pr?icticable  operation  of  its  engines,  and 
to  use  reasonable  care  and  skill  in  keeping  the  same  in  order." 
The  charge  complained  of  in  effect  required  the  defendant  to  re- 
but the  presumption  against  it  by  proving  both  the  use  of  all  or- 
dinary and  reasonable  care  and  diligence,  and  also  that  it  equipped 
its  engines  "with  the  most  modern  and  best  known  appliances." 
This  was  too  stringent. 

9.  The  court  charged  substantially  that  actual  possession  of  one 
claiming  as  owner  would  furnish  a  basis  for  recovery  in  favor 
of  the  possessor  against  a  wrongdoer,  and  that,  if  the  company 
was  liable,  "the  plaintiff  would  be  entitled  to  recover  such  dam- 
ages as  he  sustained  by  reason  of  the  burning  of  those  houses  and 
the  burning  of  that  315  panels  of  fence,  and  the  cross-ties  that 
he  cut  and  had  there  upon  his  land."  Actual  possession,  under 
claim  of  ownership,  is  prima  facie  evidence  of  title,  and  is  suffi- 
cient, in  the  absence  of  anything  appearing  to  the  contrary,  to 
authorize  a  recovery  against  a  wrongdoer  for  damages  to  the 
property.  If  there  is  nothing  to  show  that  the  title  or  interest  of 
the  possessor  is  less  than  a  freehold,  he  may  recover  for  damages 
to  the  freehold.  The  contention  is  that  the  possessor  might  be  a 
mere  tenant  or  lessee  or  owner  of  an  estate  less  than  the  fee,  and 
that  he  should  not  be  allowed  to  recover  except  for  the  injury  to 
his  possession.     But,  in  the  absence  of  anything  to  the  contrary, 
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his  possession  is  apparently  that  of  the  owner  in  fee,  and  would 
sustain  a  recovery  as  such.  Southern  Ry.  Co.  v.  Horine,  121 
Ga.  386,  49  S.  E.  285.  The  language  of  the  charge  as  to  "those 
houses,  the  burning  of  that  315  panels  of  fence  and  the  cross- 
ties  he  cut  and  had  there  on  his  land/*  is  near  to,  if  not  actually, 
an  intimation  on  the  facts.  As  to  the  measure  of  damages  in 
that  part  of  the  case  relating  to  the  loss  of  standing  timber,  see 
Southern  Ry.  Co.  v.  Herrington,  128  Ga. — ,  57  S.  E.  694. 

5.  The  other  grounds  of  the  motion  do  not  require  a  new  trial. 

Judgment  reversed.    All  the  Justices  concur. 


Rogers  et  al.  v.  Rio  Grande  Western  Ry.  Co. 

(Supreme  Court  of  Utah,  July  12,   1907.) 
[90    Pac.    Rep.    1075.] 

Railroads — Injuries  to  Pedestrians  at   Crossings — Negligence.'*' — A 

prima  facie  case  of  negligence  in  an  action  against  a  railway  com- 
pany for  injuries  to  a  traveler  at  a  railway  crossing  is  not  established 
by  proof  of  failure  to  give  the  statutory  signals,  but  the  evidence 
must  show  that  such  failure  was  the  proximate  cause  of  the  injury. 

Same — Contributory  Negligence.t — Contributory  negligence  of  a 
traveler  injured  by  a  train  at  a  railway  crossing  prevents  a  recovery, 
though  a  prima  facie  right  to  recover  because  of  the  negligence  of 
the  company  is  shown. 

Same4 — In  an  action  against  a  railway  company  for  the  death  of 
a  traveler  at  a  railway  crossing,  the  presumption  that  the  traveler 
exercised  due  care  prevails  in  the  absence  of  evidence  to  the  con- 
trary. 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
negligence  per  se  to  fail  to  give  crossing  signals,  see  foot-notes  ap- 
pended to  Bamberg  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  22  R. 
R.  R.  20,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  20;  Norris  v.  New  York,  etc., 
R.  Co.  (Conn.),  22  R.  R.  R.  17,  45  Am.  &  Eng.  R.  Cas.,  X.  S.,  17; 
foot-notes  appended  to  Louisville  &  N.  R.  Co.  zf.  Ueltshi's  Ex'rs 
(Ky.),  21  R.  R.  R.  669,  44  Am.  &  Eng.  R.,  Cas.,  N.  S.,  669. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  negligence  and  contributory  negligence,  in  actions  for  in- 
juries sustained  at  railroad  crossings,  see  foot-notes  appended  to 
Baker  v.  Tacoma  Eastern  Ry.  Co.  (Wash.),  22  R.  R.  R.  723,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  723. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  the  exercise  of  due  care  by  a  person  killed  by  a  train  or  car, 
see  foot-notes  appended  to  Powers  v.  Pere  Marquette  R.  Co.  (Mich.), 
20  R.  R.  R.  559,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  559;  foot-notes  ap- 
pended to  Carlson  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  19  R.  R.  R. 
208,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  208. 
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Same — Instructions. — An  instruction  in  an  action  against  a  railway 
company  for  killing  a  traveler  at  a  crossing  that  the  presumption 
that  the  traveler  used  due  care  is  destroyed,  where  it  appears  that  if 
he  had  looked  and  listened  before  driving  on  the  crossing  he  would 
have  seen  or  heard  the  train  approaching,  is,  when  considered  in 
connection  with  another  instruction,  that  every  person  is  presumed 
to  be  in  the  exercise  of  due  care,  a  correct  statement  of  the  law  on 
the  subject  of  presumptions. 

Same.§ — Where,  in  an  action  against  a  railway  company  for  killing 
a  traveler  at  a  crossing,  the  evidence  showed  that  if  the  traveler  had 
looked  and  listened  he  could  have  heard  and  seen  the  approaching 
train,  an  instruction  that  the  presumption  that  the  traveler  used  due 
care  was  destroyed,  where  it  appeared  that  if  he  had  looked  and 
listened  he  would  have  seen  or  heard  the  train,  properly  stated  when 
the  presumption  of  due  care  ceased  to  be  operative. 

Trial — Instructions — Invading  Province  of  Jury. — An  instruction,  in 
an  action  against  a  railway  company  for  killing  a  traveler  at  a  rail- 
way crossing,  that  the  presumption  that  the  traveler  used  due  care 
to  avoid  injury  is  destroyed,  where  it  appears  that  if  he  had  looked 
and  listened  he  would  have  seen  or  heard  the  train  approaching, 
does  not  invade  the  province  of  the  jury,  but  leaves  them  to  say 
whether  or  not  the  presumption  was  overcome. 

Same — Construction  of  Charge  as  a  Whole.— Where,  m  an  action 
against  a  railway  company  for  killing  a  traveler  at  a  railway  crossing, 
the  court  in  one  charge  correctly  defined  the  reciprocal  duties  of 
the  traveler  and  the  railway  company,  another  charge  that  the  em- 
ployees of  the  company  had  the  right  to  believe  that  the  traveler 
would  look  and  listen  while  approaching  to  cross  the  track  was  not 
erroneous  for  failing  to  define  the  duties  of  the  employees  in  charge 
of  the  train. 

Same. — Where  the  instructions  construed  together  correctly  state 
the  law  as  applicable  to  the  evidence,  a  party  cannot  single  out  a 
phrase  or  sentence  from  the  instruction  and  base  an  error  thereon. 

Same — Applicability  to  Facts. — Where,  in  an  action  against  a  rail- 
way company  for  the  death  of  a  traveler  at  a  railway  crossing,  there 
was  evidence  of  the  effect  of  a  headlight  on  a  person  approaching  a 
crossing,  but  there  was  no  evidence  of  the  effect,  if  any,  the  head- 
light had  on  the  traveler,  or  any  evidence  that  he  saw  the  headlight 
an  instruction  that  the  jury  might  take  into  consideration  on  the 
question  of  contributory  negligence  testimony  relating  to  the  traveler 
being  blinded,  or  dazzled,  or  deceived  by  the  light  from  the  head- 


§For  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  evidence  to  rebut  the  presumption  of  due  care  on  the  part  of  a 
person  killed  by  a  train  or  car,  see  foot-notes  appended  to  Porter 
V.  Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  342,  45  Am.  &  Eng.  R. 
Cas.,  N.  S..  342;  foot-notes  appended  to  Wilson  zk  Lake  Shore,  etc., 
Ry.  Co.  (Mich.),  21  R.  R.  R.  356,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  356. 
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light  of  the  engine  relating  to  the  speed  of  the  train  was  properly 
refused,  because  of  the  absence  of  evidence  on  which. to  base  it. 

Death — Actions  for  Causing  Death — Damages — Statutes. — Under 
Rev.  St.  1898,  §  2912,  providing  that  the  damages  recoverable  in  an 
action  for  wrong'ful  death  shall  be  such  as  under  all  the  circum- 
stances of  the  case  may  be  just,  the  damages  in  an  action  by  parents 
for  the  negligent  death  of  an  adult  child  are  not  limited  to  the 
probable  contributions  of  money  which  the  parents  would  have  re- 
ceived during  the  child's  lifetime,  but  may  also  consist  of  the  ele- 
ments entering  into  the  domestic  relations  of  parent  and  child,  living 
in  one  family,  or  otherwise. 

Appeal — Harmless  Error — Instructions. — Where,  in  an  action 
against  a  railway  company  for  the  death  of  a  traveler  at  a  railway 
crossing,  there  was  evidence  authorizing  substantial  damages  under 
the  instructions  of  the  court  if  the  company  was  liable,  and  the 
jury  found  under  the  evidence  in  favor  of  the  company,  the  refusal 
to  charge  that  if  the  jury  found  for  plaintiflF  they  might  take  into 
consideration  the  probable  value  of  the  life  of  the  traveler  as  judged 
from  his  earning  capacity  and  from  the  number  of  the  years  he  was 
expected  to  live  was  not  prejudicial. 

Same — Questions  Reviewable — Immaterial  Questions. — Where  the 
jury  rendered  a  verdict  supported  by  the  evidence,  necessitating  af- 
firmance, the  question  urged  by  respondent  whether  the  court  should 
not  have  directed  a  verdict  in  favor  of  the  successful  party  was  im- 
material. 

Appeal  from  District  Court,  Third  District;  M.  L.  Ritchie, 
Judge. 

Action  by  C.  D.  Rogers  and  another  against  the  Rio  Grande 
Western  Railway  Company.  From  a  judgment  for  defendant, 
plaintiffs  appeal.     Affirmed. 

W,  R.  White  and  Pozvers  &  Marioneaux,  for  appellants. 
Van  Cott  and  AUisotp  &  Riter,  for  respondent. 

Frick^  J.  The  plaintiffs  (appellants  here)  and  parents  of  one 
Lawrence  E.  Rogers,  brought  this  action  against  the  defendant 
(respondent  in  this  court)  to  recover  damages  alleged  to  have 
been  sustained  by  appellants  by  reason  of  the  death  of  their  son 
Lawrence,  alleged  to  have  been  caused  through  the  negligence 
of  respondent.  The  facts,  briefly  stated,  are  as  follows:-  On 
May  29,  1905,  at  about  4  o'clock  a.  m.  while  driving  on  a  public 
highway,  and  in  crossing,  or  attempting  to  cross,  the  railroad 
track  of  respondent  with  his  horse  and  buggy,  Lawrence  E. 
Rogers  w^as  struck  by  a  freight  train  and  killed.  The  crossing 
was  in  the  open  country,  outside  of  the  limits  of  any  town  or 
village.  There  were,  no  eyewitnesses,  except  the  engineer  and 
fireman  on  the  engine  of  the  freight  train,  and  they  testified  that 
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they  saw  him  just  before  or  about  the  time  of  the  collision.  The 
direct  cause  of  the  accident  was  left  a  matter  of  inference  from 
the  evidence.  Rogers  was  on  his  way  home  from  a  farmhouse 
about  nine  miles  distant  from  his  own  home  and  about  five 
miles  westerly  from  the  crossing  in  question,  at  which  place  he 
had  spent  the  night  with  a  young  lady,  who,  the  evidence  dis- 
closes, was  his  fiancee.  He  had  worked  all  the  day  before  the 
accident,  and  had  driven  over  to  the  young  lady's  home  after 
dark  the  evening  preceding.  The  morning  was  somewhat  cloudy, 
and  the  accident  occurred  just  a  little  before  or  at  the  break  of 
day.  The  testimony  with  respect  to  the  speed  of  the  train,  the 
sounding  of  the  whistle,  and  the  ringing  of  the  bell  at  and  before 
the  crossing  was  reached  by  the  train,  was  conflicting ;  appellants' 
witnesses  testifying  that  the  statutory  signals  were  not  heard  by 
them,  and  respondent's  witnesses  testifying  that  they  were  given. 
The  same  conflict  exists  as  regards  the  speed  of  the  train ;  appel- 
lants' witnesses  contending  that  the  train  ran  40  or  45  miles  an 
hour,  while  respondent's  witnesses  gave  the  speed  as  30  miles  an 
hour.  The  evidence  further  disclosed  without  conflict  that  the 
headlight  on  the  engine  was  burning;  that  Rodgers  could  have 
seen  the  train  a  mile  or  more  as  it  approached  the  crossing  when 
he  was  at  a  point  285  feet  from  the  track,  and  could  do  so  con- 
tinuously until  he  reached  the  crossing;  that  he  drove  a  gentle 
horse,  and  was  riding  in  a  top  buggy.  Upon  substantially  the 
foregoing  facts  with  regard  to  the  accident,  the  court  submitted 
the  case  to  a  jury,  who  returned  a  verdict  for  the  respondent, 
upon  which  the  court  rendered  judgment.  The  errors  alleged, 
with  one  or  two  exceptions,  relate  to  the  instructions,  and  such  as 
are  argued  in  the  brief  we  will  now  consider. 

The  first  alleged  error  relates  to  the  giving  of  instruction  No. 
14,  which  is  as  follows:  "If  you  believe  that  the  decedent  was 
killed  by  the  defendant  railway  company,  and  that  such  company 
did  not  give  any  signal  for  the  crossing  where  the  decedent  was 
killed,  and  if  vou  further  believe  from  the  evidence  that  there 
is  no  other  evidence  in  the  case  which  shows  how  the  decedent 
met  his  death,  then  you  are  charged  that  the  plaintiflfs  have  not 
established  that  the  proximate  cause  of  the  decedent's  death  was 
the  alleged  failure  of  the  defendant  to  give  crossing  signals,  and 
in  that  event  your  verdict  should  be  for  the  defendant."  As  we 
understand  counsel's  argument,  they  contend  that  the  vice  of  the 
instruction  consists  in  telling  the  jury  that  the  mere  failure  to 
sound  the  whistle  or  ring  the  bell,  standing  alone,  was  not  suf- 
ficient to  authorize  a  recovery.  Counsel  argue  that  the  failure 
to  give  the  statutory  signals  constitutes  negligence  per  se.  and 
therefore  respondent's  negligence  was  established,  and  this  be- 
ing so,  the  necessary  proof  entitling  appellants  to  recover  existed 
and  could  be  defeated  only  by  proof  of  contributory  negligence. 
It  may  be  conceded  that  the  failure  to  comply  with  the  statute 
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with  regard  to  warning  signals  generally  constitutes  negligence 
per  se,  as  was  held  by  this  court  in  Smith  v.  Min.  &  S.  S.  Co. 
(Utah)  88  Pac.  683,  but  proof  of  negligence  without  more,  how- 
ever, is  not  enough.  In  addition  to  this  the  party  upon  whom 
rests  the  burden  of  proof  must  show  by  some  competent  evi- 
dence that  the  negligence  proved  was  the  proximate  cause  of  the 
injury  complained  of,  or,  where  there  is  more  than  one  cause^ 
that  it  at  least  was  one  of  the  causes.  A  prima  facie  case  is  not 
established  until  this  is  done,  and  hence  the  existence  or  non- 
existence of  contributory  negligence,  under  such  circumstances, 
is  immaterial.  Contributory  negligence,  if  established,  prevents 
a  recovery,  although  otherwise  a  complete  prima  facie  right  to  re- 
cover is  shown.  The  instruction  did  no  more  than  to  tell  the  jury 
that,  although  respondent  may  have  been  guilty  of  negligence,  un- 
less it  appeared  from  the  evidence  that  such  negligences  was  the 
proximate  cause  of  the  injury,  a  recovery  was  not  authorized 
upon  proof  of  negligence  alone.  The  instruction,  therefore,  is 
not  open  to  the  criticism  made  by  counsel,  which  is  clearly  de- 
monstrated by  the  following  authorities :  1  Thompson  on  Neg- 
ligence, §  45;  8  A.  &  E.  Enc.  Law  (2d  Ed.)  416;  Byrd  v.  Ex- 
press Co.,  51  S.  E.  857,  139  N.  C.  273;  Kearns  v.  Southern  Ry. 
Co.,  52  S.  E.  131,  139  N.  C.  470;  44  A.  &  E.  Ry.  Cases,  484. 

It  is  further  contended  that  the  court  erred  in  giving  instruc- 
tion No.  15,  which  is  as  follows:  **The  presumption  that  the 
decedent  used  due  care  in  approaching  the  crossing  in  question 
in  order  to  avoid  injury  is  entirely  destroyed,  where  it  appears 
from  the  evidence  that  if  he  had  looked  and  listened  before  driv- 
ing upon  the  crossing  in  question  he  must  have  seen  or  heard  the 
train  approaching."  It  is  urged  that  the  court,  by  this  instruction^ 
invaded  the  province  of  the  jury;  that  it  is  misleading;  and  that 
is  not  a  correct  statement  of  the  law.  In  order  to  give  the  in- 
struction its  proper  effect,  it  must  be  construed  in  connection  with 
other  instructions  given,  and  especially  in  connection  with  par- 
agraph 10  of  the  instructions.  In  that  paragraph  the  court  lays 
down  the  correct  rule  applicable  to  contributory  negligence  in  at- 
tempting to  cross  railroad  tracks,  and  in  that  regard  tells  the 
jury  that,  as  matter  of  law,  every  person  is  presumed  to  be  in 
the  exercise  of  due  care  for  his  own  safety.  Instruction  No. 
15,  therefore,  in  its  effect,  was  no  more  than  a  statement  that  the 
presumption  of  the  exercise  of  due  care  could  not  prevail  if  it 
was  made  to  appear  from  the  evidence  that  due  care  had  not  been 
exercised.  In  other  words,  in  the  absence  of  all  evidence  that 
presumption  prevailed,  but  that  it  could  not  prevail  against  evi- 
dence showing  a  want  of  proper  care.  If  instruction  No.  15  had 
been  made  a  part  of  instruction  No.  10,  of  which,  in  its  effect, 
it  is  a  part,  we  think  no  one  would  seriously  contend  that  it  is 
subject  to  criticism  as  a  statement  of  the  law  upon  the  subject 
of  presumptions.    Moreover  there  was  some  evidence  respecting^ 
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deceased's  opportunity  to  see  and  observe  the  approaching  train. 
The  surrounding  country  was  such  that  if  he  had  looked  and 
listened,  as  appears  from  the  evidence,  he  could  have  both  heard 
and  seen  the  approaching  train  which  caused  the  accident.  If  it 
was  proper,  therefore,  to  tell  the  jury — ^and  it  certainly  was — 
that  a  person  approaching  a  railroad  crossing  will  be  presumed  to 
be  in  the  exercise  of  due  care,  it  was  equally  proper  to  tell  them 
in  what  way  and  when  this  presumption  might  cease  to  be  opera- 
tive. The  presumption  is  by  no  means  a  conclusive  one,  but  is 
at  most  evidentiary,  and  its  legal  effect  in  one  sense  amounts  only 
to  a  statement,,  in  another  form,  that  negligence  is  never  pre- 
sumed as  matter  of  law.  Nor  did  tlie  court  in  any  way  invade  the 
province  of  the  jury  in  the  instruction,  but  it  left  it  for  them  to 
say  whether  the  presumption  was  overcome  or  not.  The  follow- 
ing, among  numerous  other  cases  that  might  be  cited,  we  think 
clearly  illustrate  that  the  court,  in  submitting  the  case  to  the  jury 
upon  the  evidence,  gave  the  appellants  all  that  they  were  enti- 
tled to  under  the  law :  Stopp  v.  Fitchburg  R.  Co.,  29  N.  Y.  Supp. 
1008,  80  Hun,  178;  Hook  v.  Mo.  P.  Ry.  Co.,  63  S.  W.  360,  162 
Mo.  569. 

Objection  is  also  made  to  instruction  No.  16,  for  the  reason, 
it  is  asserted,  that  the  court  told  the  jury  that  the  servants  of  re- 
spondent "had  the  right  to  believe  that  the  deceased  would  look 
and  listen"  while  approaching  or  attempting  to  cross  the  rail- 
road track,  without  defining  the  duties  of  those  in  charge  of  the 
train  with  regad  to  railroad  crossings.  Here  again  the  court's 
instruction  No.  16j^,  immediately  following  No.  16,  and  which  is, 
in  effect,  a  part  thereof,  in  almost  the  precise  language  counsel 
now  contend  for,  told  the  jury  what  were  the  reciprocal  duties 
of  the  traveler  on  the  highway  and  the  railroad  company  appli- 
cable to  railroad  crossings.  The  court  thus  did  just  what  counsel 
insist  it  should  have  done,  namely,  define  the  rights  and  duties 
of  both  with  regard  to  railroad  crossings.  The  mere  fact  that  the 
duty  with  regard  to  the  traveler  was  stated  in  one  instruction,  and 
the  duty  of  the  company  in  another,  certainly  cannot,  for  that 
reason,  constitute  error. 

There  are  other  objections  to  instructions,  but  in  every  instance 
the  weak  point  of  counsel's  objection  lies  in  the  fact  that  they 
single  out  a  phrase  or  sentence  from  the  instruction  and  base  er- 
ror upon  that.  This  is  neither  a  fair,  nor  a  proper,  test.  In 
some  instances  a  phrase  or  sentence  may  be  such  a  clear  mis- 
statement of  the  law,  or  an  assumption  of  fact  thereby  invading 
the  province  of  the  jury,  as  to  require  a  reversal  of  the  case. 
But  nothing  of  that  kind  appears  in  the  instruction  criticised,  and 
when  all  are  read  and  construed  together,  the  law,  as  appli- 
cable to  the  evidence  in  the  case,  seems  to  have  been  fully  and 
fairly  stated  by  the  court,  and  the  jury  could  not  have  been  mis- 
led by  anything  the  court  said  or  omitted  to  say. 

Appellants  further  assert  that  the  court  erred  in  refusing  to 
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give  the  following  request:  "The  jury  may  take  into  considera- 
tion on  the  question  of  contributory  negligence  any  testimony  re- 
lating to  the  deceased  b^ing  blinded  or  dazzled  or  deceived  by  the 
light  from  the  headlight  of  the  engine  relating  to  the  speed  of  the 
train."  The  difficulty  with  this  request  is  that  there  was  no  evi- 
dence upon  which  to  base  it.  True,  there  was  some  evidence  ad- 
mitted on  behalf  of  appellants  to  show  the  effect  of  a  headlight 
upon  a  person  approaching  a  crossing.  But  the  question  in  the 
case  was  not  whether  or  not  a  headlight  affected  persons  gen- 
erally, but  what,  if  any,  effect  this  particular  headlight  had  on  the 
deceased.  There  is  an  absolute  want  of  evidence  that  the  de- 
ceased saw  the  headlight  at  all.  If  he  did  not  see  it,  then  it  could 
not  have  affected  him.  Whether  he  did  or  did  not  is  mere  con- 
jecture. It  would  be  as  legitimate  to  assume  that  the  deceased 
was  asleep  in  his  buggy  and  thus  was  oblivious  to  all  his  surround- 
ings. This,  of  course,  would  be  a  mere  conjecture,  but  it  affords 
an  illustration  that  one  may  conjecture  one  way  as  readily  as 
another.  The  court  gave  the  jury  the  whole  law  upon  deceased's 
conduct  when  it  instructed  them  that  he  was  presumed  to  have 
exercised  due  care  for  his  own  safety.  This  presumption  is  well 
founded,  because  it  is  based  upon  that  universal  experience  that 
all  rational  beings,  both  from  instinct  and  their  own  experience, 
avoid  serious  danger  to  themselves.  The  request,  therefore,  was 
based  upon  the  assumption  that  the  deceased  saw  the  headlight, 
and  that  he  wias  "dazzled  and  deceived"  by  it.  It  is  a  mere  guess 
as  to  whether  a  certain  individual  at  a  certain  time  and  place,  and 
under  certain  circumstances,  will,  or  will  not,  observe  a  cerfain 
thing  and  be  affected  thereby.  The  court  therefore  did  not  err 
in  refusing  to  give  an  instruction  to  the  jury  based  wholly  upon 
the  presumption  of  a  fact  from  which  the  jury  could  only  con- 
jecture the  result. 

Error  is  also  predicated  on  the  refusal  of  the  court  to  give 
the  following  request:  "If  the  jury  find  for  the  plaintiffs,  then 
they  may  take  into  consideration  the  probable  value  of  the  life 
of  the  plaintiff  (meaning  deceased)  as  judged  from  his  earning 
capacity  and  from  the  number  of  years  he  was  expected  to  live. 
His  earning  capacity  is  regarded  in  the  nature  of  an  asset."  To 
appreciate  the  purpose  of  the  request,  it  is  necessary  to  state  that 
it  was  offered  with  a  view  of  overcoming  the  effect  of  certain 
evidence  that  was  admitted  on  behalf  of  respondent  in  mitigation 
of  damages,  which  evidence  was  to  the  effect  that  the  deceased 
was  engaged  and  was  about  to  be  married  to  the  young  lady  at 
whose  home  he  spent  the  night  preceding  his  death.  The  evidence 
was  admitted  over  the  objection  of  appellants,  and  its  admission 
is  also  urged  as  error.  The  court  in  another  instruction  charged 
the  jury  with  regard  to  the  damages  to  be  allowed  the  appellants, 
Wmiting  the  recovery  to  such  an  amount  as  the  deceased  would 
Probably  have  contributed  to  them  from  his  earnings  in  view  of 
all  the  evidence.    No  exception  was  taken  to  this  instruction,  but 
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it  is  urged  that  the  measure  of  recovery  was  not  what  the  de- 
ceased would  probably  have  contributed  merely,  but  that  it  was 
the  probable  value  of  deceased's  life.  .  In  this  connection  it  is 
urged  that  in  view  of  the  evidence  that  the  deceased  was  about 
to  be  married  the  jury  might  infer  that  he,  after  he  married,  would 
devote  his  earnings  to  his  w^fe  and  prospective  family,  and  hence 
the  jury  would  assume  that  appellants  would  receive  little  or  noth- 
ing from  the  deceased,  and  thus  they  may  have  found  against 
appellants  on  the  ground  alone  that  appellants  sustained  no  ap- 
preciable damages.  It  is  contended  that  if  this  evidence  had  not 
been  admitted  the  jury  might  have  found  in  favor  of  appellants 
upon  the  facts.  We  think  the  contention  of  appellants  cannot  be 
sustained.  The  measure  of  damages  in  a  case  like  the  one  at 
bar  is  not  the  pecuniary  value  of  deceased's  life,  birt  what  was  the 
pecuniary  loss  suffered  by  appellants  by  reason  of  his  death. 
Under  section  2912,  Rev.  St.  1898,  the  damages  recoverable  in  a 
case  like  the  one  at  bar  are  such  as  "under  all  the  circumstances 
of  the  case  may  be  just.*'  The  amount  that  is  recovered  is  not 
intended  as  an  asset  of  the  estate  merely,  but  it  belongs  to  those 
who  have  suffered  or  will  suffer  some  direct  pecuniary  loss  by 
reasorf  of  the  death.  The  right  of  action  is  given  for  the  benefit 
of  certain  persons  only,  and  the  amount  of  recovery  is  dependent 
upon  the  circumstances  of  each  case,  the  relationship  of  the 
parties  to  the  deceased,  and  in  the  case  of  the  death  of  an  adult 
child  the  recovery  is  limited  to  the  probable  benefits  the  parents 
would  have  received  during  his  lifetime  from  the  deceased  child. 
Such  benefits  are,  however,  not  to  be  limited  in  all  cases  to  mere 
contributions  of  money,  but  may  consist  of  the  various  elements 
that  enter  into  the  domestic  relations  of  parent  and  child,  living 
in  one  family,  or  otherwise.  In  such  cases  the  aim  of  the  law  is 
to  repair  in  a  pecuniary  way  the  loss  sustained  by  the  parent. 
Under  the  evidence  in  this  case  the  appellants  would  have  been 
entitled  to  recover  some  substantial  damages  both  under  the  law 
and  the  instructions  of  the  court,  if  respondent  was  liable  at  all 
in  the  action.  The  jury  therefore . must  have  found,  as  thev 
were  justified  in  finding,  that  the  respondent  was  not  guilty  of 
culpable  negligence,  or,  if  it  was,  that  the  deceased  directly  con- 
tributed to  the  accident  by  his  own  negligence,  or,  further,  that 
the  real  or  direct  cause  of  the  accident  was  not  established  by  the 
evidence.  All  of  these  matters  were  submitted  to  the  jury  for 
determination,  and  their  findings,  in  view  that  here  is  no  preju- 
dicial error  in  the  instructions,  are  conclusive. 

We  need  not  discuss  the  question  urged  by  respondent  that 
in  any  event  appellants  cannot  complain  because  the  court  should 
have  directed  a  verdict  against  them  as  matter  of  law.  Wliether 
this  should  or  should  not  have  been  done,  in  view  of  the  conclu- 
sions reached,  is  an  immaterial  inquiry. 

The  judgment  is  affirmed,  with  costs  to  respondent. 

McCarty,  C.  J.,  and  Straup^  J.,  concur. 
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Gehrixg  v.  Atlantic  City  R.  Co. 

(Court  of   Errors  and  Appeals   of   New  Jersey,    Nov.   27,   1907.) 

[68    Atl.    Rep.    61.] 

Railroads — Accidents  at  Crossings — Contributory  Negligence — Fail- 
ure to  Look  or  Listen  for  Approaching  Trains.* — The  duty  of  a  trav- 
eler upon  a  highway  before  crossing  a  railroad  to  look  up  and  down 
the  tracks  and  listen  for  approaching  trains  must  be  performed  at 
a  time  when  its  performance  will  be  an  efficient  means  of  warning 
the  traveler  of  his  peril,  if  peril  exists,  and  his  failure  to  perform 
such  duty  is  such  negligence  as  will  prevent  a  recovery  if  he  is  run 
down  at  the  crossing,  even  though  it  be  shown  that  no  warning  of 
the  approach  of  the  train  was  given. 

Same. — In  an  action  for  injuries  in  being  struck  by  a  train  while 
crossing  a  railroad,  evidence  examined,  and  held  sufficient  to  show 
such  negligence  on  the  part  of  plaintiff  as  to  justify  the  direction  of 
a  verdict  against  him. 

Same — Care  Required  of  Children.! — A  boy  13  years  of  age  is  old 
enough  to  appreciate  fully  the  dangerous  character  of  a  railroad 
crossingr*  and  the  necessity  of  using  care  for  his  own  safety  while 
crossing  it;  and  therefore  the  rules  which  prevail  as  to  adults  in 
such  cases  are  equally  applicable  to  him. 

Garrison,  J.,  dissenting. 

Error  to  Supreme  Court. 

Action  by  George  G.  Gehring,  by  next  friend,  against  the  At- 
lantic City  Railroad  Company.  From  an  order  directing  a  ver- 
dict and  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

William  I.  Garrison  and  /.  /.  Crandall^  for  plaintiff  in  error. 
Clarence  L.  Cole,  for  defendant  in  error. 

GuMMERE^  C.  J.  The  single  assignment  of  error  in  this  case 
presents  the  question  whether  the  trial  court  properly  directed  a 
verdict  for  the  defendant  railroad  company. 

♦See  extensive  note,  11  R.  R.  R.  154,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
154:  Carlson  v.  Chicago  &  N.  W.  Ry.  Co.  (Minn.),  19  R.  R.  R.  208, 
42  Am.  &  Eng.  R.  Cas..  N.  S.,  208;  foot-notes  appended  to  Green  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  18  R.  R.  R.  793,  18  Am.  &  Eng.  R.  Cas., 
N.  S.,  793. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  children  for  their  own  protection,  see  foot-notes 
appended  to  Duggan  v.  Boston  &  M.  R.  R.  (X.  H.),  24  R.  R.  R.  797, 
47  Am.  &  Eng.  R.  Cas.,  X.  S.,  797;  foot-notes  appended  to  Illinois 
Cent.  R.  Co.  v.  Johnson  (111.),  24  R.  R.  R.  213,  47  Am.  &  Eng.  R. 
Cas.,  X.  S.,  213;  foot-notes  appended  to  Van  Salvellergh  v.  Green 
Bay  Traction  Co.  (Wis.),  23  R.  R.  R.  330,  46  Am.  &  Eng.  R.  Cas.. 
N.    S.,    330. 
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The  suit  is  brought  to  recover  compensation  for  injuries  re- 
ceived by  the  plaintiff  through  being  struck  down  at  a  highway 
crossing  by  one  of  the  defendant  company's  trains.  The  case 
made  by  the  proofs  submitted  on  behalf  of  the  plaintiff,  and  sup- 
plemented by  the  undisputed  testimony  of  the  defendant,  was  as 
follows:  Plaintiff,  a  boy  about  13  years  old,  left  his  home  on 
his  bicycle  about  a  half  hour  before  sunset  to  go  to  the  post  office 
at  Brigantine  Beach.  The  highway  upon  which  he  traveled 
crossed  the  tracks  of  the  defendant  company  at  right  angles  at  a 
point  about  100  yards  from  his  home.  The  planks  at  the  crossing 
had  been  removed,  leaving  the  stone  ballast  of  the  railroad  ex- 
posed, thereby  making  the  surface  of  the  highway  very  rough. 
Three  tracks  had  been  laid  at  this  point.  The  first  one — as  the 
crossing  was  reached  from  the  direction  in  which  the  plaintiff 
was  traveling — was  a  siding.  The  next  was  the  south-bound 
track  leading  from  Camden  to  Atlantic  City.  The  third  was  the 
north-bound  track  between  the  same  points.  Upon  the  siding,  in 
close  proximity  to  the  crossing,  there  were  two  freight  cars  stand- 
ing. Whether  they  were  both  of  them  south  of  the  crossing,  or 
one  of  them  on  each  side  of  the  crossing,  is  left  uncertain  by  the 
testimony.  The  distance  from  the  easterly  rail  of  the  siding  to 
the  westerly  rail  of  the  north-bound  track  was  20  feet  and  5 
inches.  The  plaintiff,  after  passing  over  the  siding,  and  clearing 
the  overhang  of  the  freight  cars,  stopped  and  looked  for  ap- 
proaching trains.  He  then  had  an  unobstructed  view  along  the 
track  both  north  and  south  for  considerably  more  than  a  mile. 
He  neither  heard  nor  saw  any  train  approaching,  and  went  on 
over  the  crossing.  When  he  reached  the  north-bound  track,  his 
wheel  became  caught  in  the  stone  ballasting  between  the  rails, 
and  was  brought  very  nearly,  or  entirely,  to  a  standstill.  (The 
plaintiff  himself  testified  both  ways  upon  this  point.  In  answer 
to  a  question  by  his  counsel  lie  testified  that  the  wheel  was  held 
straight  up  by  the  stones,  but  could  not  move,  and  continued  in 
this  position  from  one  to  two  minutes.  Subsequently,  in  answer 
to  a  question  by  the  court  whether  he  intended  to  state  that  the 
bicycle  came  to  an  absolute  stop,  he  replied,  "No.")  Wliile  still 
upon  the  track  with  his  wheel,  he  was  run  down  by  a  north- 
bound train  of  the  defendant  company  on  its  way  to  Camden, 
which  approached  the  crossing  without  any  warning  being  given 
either  by  ringing  of  the  bell  or  the  blowing  of  a  whistle. 

On  these  facts  does  it  conclusively  appear  that  the  plaintiff's 
accident  was  partly  due  to  his  own  negligence?  It  is  so  thoroughly 
settled  by  the  repeated  decisions  of  this  court  that  it  is  the  duty 
of  the  traveler  upon  a  highway  before  crossing  a  railroad  to 
look  up  and  down  the  tracks,  and  also  listen  for  approaching 
trains,  and  that  his  failure  to  do  so  is  such  negligence  as  will  pre- 
vent a  recovery  if  he  is  run  down  at  the  crossing,  even  if  it  be 
shown  that  no  warning  of  the  approach  of  the  train  was  given  by 
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those  operating  it,  that  a  citation  of  the  cases  is  unnecessary.  That 
the  duty  referred  to  must  be  performed  at  a  time  when  its  per- 
formance will  be  an  efficient  means  of  warning  the  traveler  of  peril, 
if  peril  exists,  has  also  been  frequently  declared  by  this  court. 
Merkle  v.  New  York,  Lake  Erie,  etc.,  R.  R.  Co.,  49  N.  J.  Law, 
473,  9  Atl.  680;  West  Jersey  R.  R.  Co.  V.  Ewan,  55  N.  J.  Law, 
674,  n  Atl.  1064;  Central  R.  R.  Co.  v,  Smalley,  61  N.  J.  Law,  277, 
39  Atl.  695 ;  Swanson  v.  Central  R.  R.  Co.,  63  N  J.  Law,  605, 
44  Atl.  852.  The  plaintiff  made  his  only  observation  im- 
mediately after  crossing  over  the  siding.  He  had  then  an  un- 
obstructed view  of  over  a*  mile  in  the  direction  from  which  the 
train  was  approaching.  His  failure  to  see  it  was  necessarily  due 
either  to  the  fact  that  the  train  was  not  yet  in  sight,  or  to  his 
looking  so  carelessly  as  not  to  perceive  what  was  plainly  within 
his  view^  If  the  latter  was  the  reason  for  his  ignorance  of  the 
approach  of  the  train,  the  direction  of  U  verdict  for  the  defend- 
ant was  clearly  right,  for  his  failure  to  observe  it  places  him  in 
the  same  position,  so  far  as  the  question  of  his  negligence  is  con- 
cerned, as  if  he  had  perceived  it,  and  had  then  attempted  to 
cross  over  the  track  in  front  of  it.  If  his  failure  to  detect  the  ap- 
proach of  the  train  was  due  to  the  fact  that  it  was  not  yet  within 
the  range  of  his  vision  when  he  made  his  observation,  then  the 
accident  was  the  result  of  his  riding  over  the  space  intervening 
between  the  siding  and  the  north-bound  track,  and  then  remain- 
ing upon  the  track  without  again  looking  or  listening,  until  he  was 
run  down,  during  which  period  the  train  traveled  a  distance  of 
considerably  more  than  a  mile.  His  failure  in  this  regard  was 
a  neglect  to  perform  the  duty  of  looking  and  listening  at  a  time 
when  such  performance  would  have  been  efficacious  in  informing 
him  of  the  approaching  danger,  and  justified  the  direction  of  a 
verdict  against  him. 

The  fact  that  the  plaintiff  was  a.'  boy  of  13  years  did  not  re- 
lieve him  from  the  duty  of  careful  observation.  He  was  old 
enough  to  appreciate  fully  the  dangerous  character  of  a  railroad 
crossing,  and  the  necessity  of  using  care  for  his  own  safety  while 
riding  over  it;  and  the  rules  which  prevail  as  to  adults  in  cases 
of  this  kind  are  equally  applicable  to  him.  Sheets  v.  Connolly  Ry. 
Co.,  54  N.  J.  Law,  518,  24  Atl.  483;  North  Hudson  Ry.  Co.  v. 
Flanagan,  57  N.  J.  Law,  696,  32  Atl.  216;  Brady  v.  Consolidated 
Trac.  Co.,  64  N.  J.  Law,  373,  45  Atl.  805;  Barlow V.  Jersey  City, 
etc.,  Ry.  Co.,  67  N.  J.  Law,  365,  51  Atl.  463. 

We  find  no  error  in  the  judicial  instruction  complained  of, 
and  the  judgment  under  review  must  be  affirmed. 

27  R  R  R-37 
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State  ex  rel.  Ei*us,  Atty.  Gen.,  v,  Atlaxtic  Coast  Line 

R.  Co. 

(Supreme   Court  of  Florida,   March    19,   1907.) 

[44    So.    Rep.    223.] 

Mandamus — Railroads — Maintenance  of  Roadbed*  —  While  the 
courts,  on  a  proper  case  made,  will  by  mandamus  require  a  railroad 
company  to  put  and  maintain  its  roadbed  and  track  in  a  condition 
that  renders  them  reasonably  safe  and  adequate  for  the  public  pur- 
poses and  uses  to  which  they  are  devoted,  yet  the  character,  quality, 
and  quantity  of  the  materials  and  appliances  to  be  used  will  be  left 
to  the  proper  discretion  of  the  railroad  company. 

Same — Pleadings — ^Allegations  of  Writ. — Where  an  alternative  writ 
of  mandamus,  brought  to  compel  a  railroad  company  to  put  and 
maintain  the  roadbed  and  track  on  its  main  lines  in  a  safe  and  suit- 
able condition  for  the  public  service  required  of  it,  states  by  definitely 
named  termini  the  location  of  the  several  parts  of  the  main  lines  of 
the  respondent's  railroad,  and  alleges  "that  said  roadbed  has  an 
uneven  and  irregular  surface,  a  large  percentage  of  the  cross-ties 
under  the  rails  are  rotten  and  wholly  incapable  of  supporting  the  rails 
with  the  weight  of  one  empty  car  thereon,  at  divers  places  along  the 
said  main  lines  of  railroad  and  for  great  distances  the  iron  spikes 
which  are  driven  into  the  cross-ties  to  support  the  rails  can  be  lifted 
from  the  cross-ties  with  the  naked  hand,  that  many  of  the  angle 
bars  or  plates  on  the  main  lines  and  bolts  used  in  the  same  are 
broken,  and  that  in  many  places  the  angle  plates  are  not  fastened 
with  the  requisite  number  of  bolts,"  such  allegations,  if  true,  show 
the  main  line  of  the  road  as  a  whole  to  be  in  an  unfit  and  unsuitable 
condition  for  rendering  the  public  service  in  which  it  is  used,  and  are 
sufficient  to  be  answered,  since  the  duty  is  a  general  one,  due  to  the 
public,  and  the  breaches  complained  of  are  peculiarly  within  the 
knowledge  of  the  respondent  railroad  company. 

Same — Extent  of  Writ.* — ^A  railroad  company  has  a  proper  discre- 

*For  the  authorities  in  this  series  on  the  subject  of  the  issue  of 
the  writ  of  mandamus  to  compel  railroads  to  perform  duties,  see 
note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  860  (construction  of  bridge); 
note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  258  (increasing  number  of  trains); 
note.  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  6(J7  (to  compel  construction  and 
operation  of  railroad);  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  75  (at 
instance  of  private  citizen  to  compel  operation  of  railroad);  note,  14 
Am.  &  Eng.  R.  Cas.,  N.  S.,  472  (to  compel  erection  of  depot);  note. 
13  Am.  &  Eng.  R.  Cas.,  N.  S.,  84  (to  compel  carrier  to  receive  and 
carry  freight  or  passengers);  note,  6  Am.  &  Eng.  R.  Cas.,  N.  'S.,  258 
(duty  to  stop  trains  at  stations);  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
242  (duty  to  operate  mixed  trains,  etc.);  State  v.  Harrington  (Neb.), 
22  R.  R.  R.  835.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  835  (court  has  no 
power  to  issue  peremptory  writ,  without  notice,  in  action  to  compel 
railroad  to  furnish  cars  to  shipper  at  a  certan  time  and  place);  Mystic 
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tion  in  the  performance  of  its  duty  to  the  public,  even  when  done  in 
good  faith  under  the  command  of  judicial  process.  Therefore,  while 
mandamus  will  issue  in  a  proper  case  to  compel  a  railroad  company 
to  put  and  maintain  its  roadbed  and  track  in  a  safe  and  suitable 
condition  to  meet  the  requirements  of  the  public  service,  the  court 
will  not  ordinarily  by  mandamus  command  the  use  of  materials  and 
appliances  of  stated  character,  number,  and  dimensions,  since  such 
matters  arc  within  the  discretion  of  the  railroad  company  properly 
exercised. 

Same. — Allegations  of  an  alternative  writ  of  mandamus,  which  are 
relevant  to  the  issues  and  not  otherwise  improper,  will  not  be 
stricken  on  motion. 

(Syllabus  by  the  Court.) 

In  Banc.  Application  by  the  state,  on  the  relation  of  W.  H. 
Ellis,  Attorney  General,  for  writ  of  mandamus  to  the  Atlantic 
Coast  Line  Railroad  Company.  Motion  to  quash  writ  granted 
on  condition. 

Within  the  time  allowed  by  the  court  by  its  order  made  Febru- 
ary 20,  1907,  the  Attorney  General  presented  the  following  al- 
ternative writ  on  February  27,  1907: 

Milling  Co.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  21  R.  R.  R.  124,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  124  (to  compel  railroad  to  switch  cars  on  to 
private  track);  State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  20  R.  R.  R. 
710,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  710  (to  compel  railroad  to  deliver 
wires,  etc.,  between  stations,  for  another  telegraph  company) ;  foot- 
notes appended  to  Southern  Express  Co.  v.  R.  M.   Rose  Co.,  18  R. 
R.  R.  565,  41  Am.  &  Eng.  R.  (ias.,  N.  S.,  565   (duty  to  receive  and 
carry  freight);  Railroad  Comm'r  v.  Atlantic  Coast  Line  R.   Co.   (S. 
Car.),  17  R.  R.  R.  505,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  505  (to  enforce 
decree  of  Railroad  Commission);  United  States  v.  Lake  Shore,  etc., 
Ry.  Co.  (U.  S.),  16  R.  R.  R.  93,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  93 
(jurisdiction,  in  federal  circuit  court,  of  original  proceedings  by  man- 
damus to  compel  carrier  to  make  report  which  Interstate  Commerce 
Commission  is  authorized  to  require);  State  v.  Atlantic  Coast  Line 
R.  Co.  (Fla.),  15  R.  R.  R.  286,  38  Am.  &  Eng.  R.  Cas.,   N.  S.,  286 
(to  enforce  freight  rates  fixed  by  Railroad  Commission);   Yazoo  & 
M.  V.  R.  Co.  V.  Searles  (Miss.),  14  R.  R.  R.  465',  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,   465    (to  compel  railroad  to   reduce   its   tracks   to   grade 
at  certain  crossing);  State  v.  Seaboard  Air  Line  Ry.  (Fla.),  13  R.  R. 
R.  266,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  266  (to  compel  company  to 
put  into  effect  rates  fixed  by  Railroad  Commission);  State  v.  Board 
of  Com'rs  (Ind.),  8  R.  R.  R.  938,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  938 
(to  compel    collection    of    railroad    aid    tax);    Loraine    v.    Pittsburg, 
etc.,  R.  Co.  (Pa.),  9  R.  R.  R.  306,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  306 
(to  compel  carrier  to  furnish  cars);  United  States  v.  Norfolk  &  W. 
Ry-  Co.  (W.  Va.),  3  R.  R.  R.  19,  26  Am.  &  Eng.  R.  Cas.,  N.  S..  19 
(to  prevent  discrimination  in  furnishing  cars  to  transport  interstate 
traffic);  Chicago  &  A.  R.  Co.  v,  Kuckkuck  (111.),  5  R.  R.  R.  91,  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  91  (to  compel  operation  of  trains);  Peo- 
ple V.  Brooklyn  Heights  R.  Co.,  5  R.  R.  R.  95,  28  Am.  &  Eng.  R. 
Cas.,  N.  S.,  95  (to  enforce  determination  of  Railroad  Commission  as 
to  proper  operation   of  railroad);    Williams  v.    New   York,   etc.,   R. 
Co.  (Conn.),  12  Am.  &  Eng.  R.   Cas.,  N.   S.,  860   (to  compel  con- 


580       \'0L  27  R  R  R— \'oi.  50  Am  &  Eng  R  Cas,  N  S 

State  ex  rel.  Ellis  v,  Atlantic  C.  L.  R.  Co  * 

"The  State  of  Florida  to  the  Atlantic  Coast  Line  Railroad 
Company : 

"Permission  of  the  court  being  first  had  and  obtained  upon  ap- 
plication of  the  relator  in  the  above-stated  cause,  it  was  ordered 
that  the  alternative  writ  hereinbefore  issued  herein  be,  and  the 
same  is,  hereby  amended  so  as  to  read  as  follows : 

"Whereas,  by  'a  petition  filed  in  this  court  in  the  name  of  the 
state  of  Florida,  upon  the  relation  of  \V.  H.  Ellis,  as  Attorney 
General  of  said  state,  it  has  been  made  to  appear: 

"  ( 1 )  That  the  Atlantic  Coast  Line  Railroad  Company  is  a  rail- 
road corporation,  doing  business  under  the  laws  of  the  state  of 
Florida,  in  said  state,  and  is  in  possession  of,  controls,  and  pre- 
tends to  operate  certain  lines  of  railroad  lying  wholly  in  the  state 
of  Florida,  to  wit:  A  line  of  railroad  from  Palatka,  in  Putman 
county,  to  Rochelle,  in  Alachua  county,  thence  in  Marion  county, 
thence  to  Leesburg,  in  Lake  county,  and  to  Brooksville,  in  Her- 
nando county,  and  from  Croom,  in  Hernando  county,  to  St. 
Petersburg,  in  Hillsborough  county,  and  from  Bartow,  m  Polk 
county,  to  Punta  Gorda,  in  De  Soto  county;  also  a  line  of  rail- 
road from  Ocala,  in  Marion,  via  Dunnellon,  in  said  county,  to 
Gulf  Junction,  in  Citrus  county,  and  from  thence  to  Homosassa, 
in  said  county,  and  from  Gulf  Junction,  in  Citrus  county,  to 
Croom,  in  Hernando  county,  and  from  Trilby,  in  Pasco  count)', 
to  Bartow,  in  Polk  county. 

"(2)     That  the   line  of  railroad   aforesaid   from  Palatka  to 

• 

struction  of  bridge  over  street);  People  v.  St.  Louis,  etc.,  R.  Co. 
(111.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  227  (to  compel  operation  of 
separate  passenger  trains);  Cumberland,  etc.,  Co.  v.  Morgan's,  etc., 
Co.  (La.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  71  (to  compel  carnage  of 
freight);  Atty.  Gen.  v.  American  Express  Co.  (Mich.),  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  95  (to  compel  carriage  of  goods  where  shipper 
refuses  to  pay  for  revenue  stamp,  and  to  compel  express  companies 
to  attach  revenue  stamps  to  receipts  and  bills  of  lading);  State  v. 
Kansas  City,  etc,  Co.  (La.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  461  (to 
compel  erection  of  depot);  Cleveland,  etc.,  Ry.  Co.  v.  People  (111.), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  846  (to  compel  trains  to  stop  at 
county  seats);  State  v.  Jacksonville  Term.  Co.  (Fla.),  16  Am.  &  Eng. 
R.  Cas.,  N.  S.,  727  (to  enforce  order  of  Railroad  Commission);  Sher- 
wood V.  Atlantic  &  D.  R.  Co.  (Va.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  670 
(maintenance  of  terminals);  City  of  Lansing  v.  Lansing,  etc.,  Ry- 
Co.  (Mich.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  719  (to  compel  street  rail- 
way to  pave);  State  v.  Spokane  St.  Ry.  Co.  (Wash.),  il  Am.  & 
Eng.  R.  Cas.,  N.  S.,  62  (mandamus  will  lie  at  instance  of  abutting 
owner  to  compel  street  railway  to  operate  its  line);  People  v.  North- 
ern Cent.  Ry.  Co.  (N.  Y.),  21  Am.  &  Eng.  R.  Cas.,  N.  S..  192  (parties 
in  mandamus  proceedings  to  compel  lessee  of  railroad  to  remove 
obstruction  from  street);  People  v.  New  York  Cent.,  etc.,  R.  Co. 
(N.  Y.).  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  175  (sufficiency  of  allegation 
in  petition  for  writ  of  mandamus);  People  v.  St.  Louis,  etc..  R.  Co. 
(111.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  241  (whether  a  railroad  com- 
pany may  be  forced  to  operate  a  passenger,  instead  of  a  mixed  train 
by  mandamus). 
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Rochelle,  thence  to  Ocala,  thence  to  Leesburg  and  Brooksville, 
and  from  Bartow  to  Punta  Gorda,  was  constructed  and  built 
under  and  by  virtue  of  a  charter  granted  by  the  state  of  Florida 
to  the  Gainsville,  Ocala  &  Charlotte  Harbor  Railroad  Company, 
to  which  said  railroad  company  the  state  of  Florida  by  chapter 
3167  of  the  Laws  of  1879,  approved  March  4,  1879,  granted 
large  donations  of  land  belonging  to  the  state  of  Florida  to  aid 
in  the  construction  of  the  lines  of  railroad  of  said  corporation. 
The  said  raiload  corporation  received  from  the  state  of  Florida, 
pursuant  .to  said  land  grant,  two  million  six  hundred  and  twenty- 
two  thousand  three  hundred  and  sixty-two  and  forty-five  one- 
hundred  ths  (2,622,362.45)  acres  of  land. 

"(3)  That  the  line  of  railroad  aforesaid,  beginning  at  Ocala, 
in  Marion  county,  and  running,  via  Dunnellon  and  Gulf  Junction, 
to  Homosassa,  in  Citrus  county,  and  from  Gulf  Junction  to 
Inverness,  in  said  county,  was  constructed  and  built  under  and 
by  virtue  of  a  charter  granted  by  the  state  of  Florida  to  the  Silver 
Springs,  Ocala  &  Gulf  Railroad  Company,  to  which  said  rail- 
road company  the  state  of  Florida  by  chapter  3170  of  the  Laws 
of  1879,  approved  March  12,  1879,  granted  large  donations  of 
land  belonging  to  the  state*  of  Florida  to  aid  in  the  construction 
of  the  lines  of  railroad  of  said  corporation.  The  said  railroad 
corporation  received  from  the  state  of  Florida,  pursuant  to  said 
land  grant,  three  hundred  and  thirty-nine  thousand  eight  hundred 
and  seven  and  fourteen  one-hundredths  (339,807.14)  acres  of 
land. 

"(4)  That  the  line  of  railroad  aforesaid,  from  Inverness,  in 
Citrus  county,  to  Croom,  in  Hernando  county,  and  thence*  to 
Trilby,  in  Pasco  county,  and  thence  to  Barlow,  in  Polk  county, 
was  constructed  and  built  under  and  by  virtue  of  a  charter  granted 
by  the  state  of  Florida  to  the  South  Florida  Railroad  Company, 
to  which  said  railroad  company  the  state  of  Florida,  by  chapter 
3491  of  the  Laws  of  1883,  approved  March  5,  1883,  granted 
large  donations  of  land  belonging  to  the  state  of  Florida  to  aid 
in  the  construction  of  the  lines  of  railroad  of  said  corporation. 
The  said  railroad  corporation  received  from  the  state  of  Florida, 
pursuant  to  said  land  grant,  sixty-five  thousand  one  hundred  and 
ninety-two  and  seven  one-hundredths  (65,192.07)  acres  of  land. 

"(5)  That  the  line  of  railroad  aforesaid,  from  Trilby,  in 
Pasco  county,  to  St.  Petersburg,  in  Hillsborough  county,  was  con- 
structed and  built  under  and  by  virtue  of  a  charter  granted  by 
the  state  of  Florida  to  the  Orange  Belt  Railroad  Company,  to 
which  said  railroad  company  the  state  of  Florida  granted  large 
donations  of  land  belonging  to  the  state  of  Florida  to  aid  in  the 
construction  of  the  liYies  of  railroad  of  said  corporation.  The 
said  corporation  received  from  the  state  of  Florida,  pursuant  to 
said  land  grant,  eighty-eight  thousand  six  hundred  and  eighty- 
seven  and  ninety-two  one-hundredths  (88,687.92)  acres  of  land. 
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"(6)  That  afterwards,  by  various  purchases,  transfers,  mergers, 
and  consolidation,  the  said  Atlantic  Coast  Line  Railroad  Company 
acquired  all  the  franchises,  properties,  and  lines  of  railroad  as 
hereinbefore  described  of  said  railroad  companies,  and 
came  into  the  actual  possession  thereof,  and  is  now  pre- 
tending to  operate  said  lines  of  railroad  as  a  common 
carrier,  and  thereby  became  and  was  obligated  to  the  state  of 
Florida  to  maintain  and  operate  said  lines  of  railroad  as  a  com- 
mon carrier  and  faithfully  to  perform  the  public  trust  imposed 
upon  and  accepted  by  it ;  that  is  to  say :  The  said  Atlantic  Coast 
Line  Railroad  Company  by  reason  of  the  foregoing  facts  is,  and 
since  October  1,  1905,  has  been,  obligated  unto  the  state  of 
Florida  to  accept  and  receive,  transport  and  deliver,  with  reason- 
able safety  and  dispatch,  all  freight  offered  to  it  along  said  lines 
of  railroad  proper  to  be  transported  by  common  carrier  in  this 
state,  and  to  furnish  ample  facilities  for  transporting  the  same  in 
the  manner  aforesaid,  at  the  reasonable  tariff  and  charges  adopted 
by  said  corporation  and  then  in  force,  and  to  transport  with 
reasonable  safety  and  dispatch  all  passengers  over  said 
main  line  of  railroad,  and  to  ^  provide  reasonably  safe 
and  convenient  facilities  therefor,  and  to  that  end  to 
maintain  and  keep  its  roadbed  and  track  in  a  reason- 
ably safe  and  -  suitable  condition  and  repair;  but  the 
state  of  Florida,  by  the  said  W.  H.  Ellis,  as  Attor- 
ney General  of  said  state,  avers  and  informs  your  honors  that  the 
said  Atlantic  Coast  Line  Railroad  Company,  through  its  of- 
ficers, agents,  employees,  and  servants,  has  since  the  1st  day  of 
October,  A.  D.  1905,  failed  and  is  now  failing  in  the  performance 
of  its  said  public  duty  along  and  over  the  main  lines  of  railroad 
as  above  described,  and  to  perform  the  public  trust  conferred 
upon  it  as  aforesaid,  and  accepted  by  it  as  above  set  forth,  to  the 
wrong,  injury,  aijd  great  inconvenience  of  the  public;  that  is  to 
say: 

"(7)  ilie  said  Atlantic  Coast  Line  Railroad  Company  has 
carelessly  and  negligently,  and  in  violation  of  its  duty  to  the  state 
and  the  public,  since  the  1st  day  of  October,  A.  D.  1905,  failed 
and  is  failing  to  keep  and  maintain  its  roadbed  and  track  in  good 
repair,  and  in  fit  and  suitable  condition  for  the  proper  transpor- 
tation of  freight  and  passengers  over  its  said  main  lines  of  rail- 
road and  the  safe  movement  of  its  equipment  thereon;  that  it 
has  allowed  from  the  date  aforesaid  and  is  allowing  its  roadbed 
and  track  to  run  down,  deteriorate,  and  become  unfit  and  unsuit- 
able for  the  proper  movement  of  its  equipment  thereon  and  the 
transportation  of  freight  and  passengers  thereover;  that  the  said 
roadbed  and  tracks  on  said  main  line,  in  their  present  condition, 
are  and  constitute  a  danger  and  a  menace  to  the  lives  and  limbs 
of  the  passengers  on  said  railroad  and  the  freight  transported 
thereover ;  that  said  roadbed  has  an  uneven  and  irregular  surface, 
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a  large  percentage  of  the  cross-ties  under  the  rails  are  rotten  and 
wholly  incapable  of  supporting  the  rails  with  the  weight  of  an 
empty  car  thereon,  at  divers  places  along  the  said  main  lines  of 
railroad  and  for  great  distances  the  iron  spikes  which  are  driven 
into  the  cross-ties  to  support  the  rails  can  be  lifted  from  the 
cross-ties  with  the  naked  hand,  that  many  of  the  angle  bars  or 
plates  on  the  main  lines  and  bolts  used  in  the  same  are  broken, 
and  that  in  many  cases  the  angle  plates  are  not  fastened  to  the 
rails  with  the  requisite  number  of  bolts,  and  that  on  account  of 
the  unsafe  and  dangerous  and  bad  condition  of  the  roadbed  and 
track  as  aforesaid  numerous  casualties  have  recently  occurred 
upon  said  main  lines  of  railroad,  resulting  in  the  destruction  of 
and  injury  to  human  life  and  great  damage  to  property.  The 
state  of  Florida,  by  W.  H.  Ellis,  Attorney  General,  shows  unto 
your  honors  that,  in  order  to  place  the  said  main  lines  of  rail- 
road in  a  fit  and  suitable  condition  to  enable  the  said  Atlantic 
Coast  Line  Railroad  Company  to  faithfully  and  properly  perform 
its  public  trust  and  the  duties  devolving  upon  it  as  aforesaid,  it 
is  necessary  that  the  roadbed  and  tracks  of  said  main  lines  of 
railroad  should  be  repaired,  by  making  and  constructing  an  even 
and  regular  surface  on  said  roadbed,  and  by  adding  to  the 
sound  ties  now  upon  said  main  lines  of  road  a  suflficient  number 
of  new,  sound  cross-ties  of  the  following  dimensions,  to  wit: 
nine  feet  long,  seven  inches  thick,  and  nine  inches  wide,  and  show- 
ing a  heart  face  of  seven  inches,  to  make  two  thousand  six  hun- 
dred and  forty  such  cross-ties  upon  each  and  every  mile  of  the 
main  lines  of  said  railroad,  and  that  said  number  of  such  ties 
be  maintained  on  each  and  everv  mile  of  said  main  lines,  and 
by  fastening  the  ends  of  the  rails  together  with  unbroken  and 
complete  joints,  by  joining  the  ends  of  the  said  rails  with  two 
angle  bars  and  four  bolts  and  nuts  at  each  joint,  and  by  fastening 
each  rail  along  said  main  lines  of  railroad  to  the  cross-ties  there- 
under by  two  standard  spikes  driven  into  each  cross-tie,  and  by 
fastening  each  rail  on  said  main  lines  to  the  cross-ties  with  two 
standard  spikes  driven  into  each  cross-tie. 

"But  the  said  Atlantic  Coast  Line  Railroad  Company  has  failed 
since  the  1st  day  of  October,  A.  D.  1905,  and  is  failing,  to  main- 
tain and  keep  its  said  roadbed  and  track  along  its  said  main  lines 
of  railroad  in  suitable  and  fit  condition  for  the  transportation  of 
freight  and  passengers  thereover,  by  failing. to  make  and  con- 
struct and  maintain  an  even  and  regular  surface  on  its  said  road- 
bed along  the  main  lines  of  said  railroad,  and  by  failing  to  re- 
place the  rotten  cross-ties  on  said  main  lines,  so  as  to  keep  and  at 
all  times  maintain  on  its  said  main  lines  two  thousand  six  hun- 
dred and  forty  cross-ties  of  the  kind,  quality,  and  dimensions  above 
mentioned  and  described,  and  by  failing  to  fasten  the  ends  of  the 
rails  on  said  lines  together  with  unbroken  and  complete  joints, 
by  joining  the  ends  of  the  rails  with  two  angle  bars  and  four 


584       \'0L  27  R  R  R— Vol  50  Am  &  Enx  R  Cas,  N  S 

state  ez  rel.  Ellia  v.  Atlantic  C.  L.  R.  Co 

bolts  and  nuts  at  each  joint,  and  by  fastening  each  rail  on  said 
main  line  to  the  cross- ties  thereunder  with  two  standard  spikes 
driven  into  each  cross-tie. 

"(8)  All  of  which  failures  and  omissions  on  the  part  of  said 
Atlantic  Coast  Line  Railroad  Company  to  perform  and  discharge 
its  duties  and  obligations  to  the  said  state  of  Florida  as  aforesaid 
has  resulted  and  is  resulting  in  great  confusion,  inconvenience, 
hindrances,  delays,  and  injury  to  the  public  generally  in  the  state 
of  Florida. 

"(9)  That  the  state  of  Florida,  by  W.  H.  Ellis,  as  Attorney 
General  of  said  state,  further  shows  unto  and  informs  your  hon- 
ors that  the  people  of  the  state  of  Florida  are  entirely  without 
remedy  in  the  premises,  unless  it  be  afforded  by  the  interposition 
of  this  honorable  court  through  a  writ  of  mandamus. 

"Now,  therefore,  we  being  willing  that  full  and  speedy  jus- 
tice be  done  in  the  premises,  do  command  you,  the  Atlantic  Coast 
Line  Railroad  Company,  to  forthwith  repair  and  put  in  reason- 
ably safe  and  suitable  condition,  and  maintain  the  same  in  such 
condition,  your  roadbed  and  tracK  over  and  along  the  main  lines 
of  railroad  from  Palatka,  in  Putman  county,  to  Rochelle,  in  Al- 
achua county,  thence  to  Ocala,  in  Marion  county,  thence  to  Lees- 
burg,  in  Lake  county,  and  to  Brooksville,  in  Hernando  county, 
and  from  Croom,  in  Hernando  county,  to  St.  Petersburg,  in  Hills- 
borough county,  and  from  Bartow,  in  Polk  county,  to  Punta 
Gorda,  in  De  Soto  county,  and  from  Ocala,  in  Marion  County, 
via  Dunnellon,  in  said  county,  to  Gulf  Junction,  in  Citrus  county, 
and  from  thence  to  Homosassa,  in  said  county,  and  from  Gulf 
Junction,  in  Citrus  county,  to  Croom,  in  Hernando  county,  and 
from  Trilby,  in  Pasco  county,  to  Barlow,  in  Polk  county,  by  mak- 
ing, constructing,  and  maintaining  an  even  and  regular  surface 
on  the  roadbed  along  the  main  lines  of  said  railroads,  and  by  add- 
ing to  the  sound  cross-ties  now  on  the  main  lines  of  said  road 
a  sufficient  number  of  new,  sound  cross-ties  of  the  following 
dimensions,  to  wit:  nine  feet  long,  seven  inches  thick,  nine 
inches  wide,  showing  a  heart  face  of  seven  inches,  to  make  two 
thousand  six  hundred  and  forty  such  cross-ties  upon  each  and 
every  mile  of  the  main  lines  of  said  railroad,  and  that  said  num- 
ber of  such  ties  be  maintained  on  each  and  everv  mile  of  the 
main  lines  of  said  railroad,  and  by  fastening  the  ends  of  the  said 
rails  on  said  main  lines  of  railroad  together  with  unbroken  and 
complete  joints,  by  joining  the  ends  of  said  rails  with  two  angle 
bars  and  four  bolts  and  nuts  at  each  joint,  and  by  fastening  each 
rail  to  the  cross-ties  thereunder  by  two  standard  spikes  driven 
into  each  cross-tie,  or  that  you  appear  before  the  justices  of  our 
Supreme  Court  sitting  within  and  for  the  state  of  Florida,  at 
the  courtroom  in  the  city  of  Tallahassee,  on  the  29th  d?iy  of 
January,  A.  D.  1907,  at  10  o'clock  a.  m.  of  said  day,  aiid  show 
cause  why  you  refuse  to  do  so;  and  have  you  then  and  there  this 
writ. 
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"Witness  the  Honorable  Thomas  M.  Shackleford,  Chief  Jus- 
tice of  the  Supreme  Court  of  the  state  of  Florida,  and  the  seal 
of  the  said  court,  at  Tallahassee,  the  capital,  this  the  11th  day 
of  January,  A.  D.   1907. 

**[seal.]  M.  H.  Mabry, 

"Clerk  Supreme  Court  State  of  Florida/' 

The  respondents  were  given  until  March  12th  to  reply  thereto, 
upon  which  day  the  following  motion  to  quash  and  motion  to 
strike  were  presented  and  argued: 

**Xow  comes  the  defendant  in  the  above-entitled  cause  and 
moves  the  court  to  quash  the  amended  alternative  writ  of  manda- 
mus issued  herein  on  the  following  grounds,  to  wit: 

"(1)  The  fasts  alleged  in  the  said  amended  alternative  writ 
do  not  constitute  a  cause  of  action  authorizing  the  relief  prayed 
for. 

•'(2)  The  allegations  of  fact  in  said  amended  alternative  writ 
contained  are  too  vague,  indefinite,  and  uncertain  to  be  replied  to 
by  this  respondent. 

"(3)  The  said  amended  alternative  writ  fails  to  conform  to 
the  directions  of  this  court  in  its  order  authorizing  said  amended 
writ. 

"(4)  Because  the  relator  has  failed  in  the  amended  writ  to 
eliminate  those  matters  which  the  court  held  in  its  decision  of 
this  case  should  be  eliminated  therefrom,  and  on  the  ground  that 
this  court  has  not  the  power  to  deal  therewith. 

"(5)  Because  the  mandatory  part  of  said  writ  does  not  con- 
form to  the  allegations  of  said  writ. 

**(6)  Because  the  duties  required  of  the  respondent  in  the  con- 
struction and  maintenance  of  its  roadbed  and  track  permit  of 
some  discretion  in  the  manner  in  which  the  same  shall  be  con- 
strued and  maintained ;  whereas,  the  mandate  of  this  court,  if 
in  accordonce  with  said  amended  alternative  writ,  does  not  per- 
mit of  any  such  discretion. 

"(7)  Because  the  amended  alternative  writ  lays  down  an  arbi- 
trary and  inflexible  standard  of  construction  and  maintenance  of 
roadbed  and  track,  which  cannot  be  a  subject  of  adjudication 
by  the  court. 

"(8)  Because  the  court  is  asked  to  fix  a  specific  and  arbitrary 
standard  of  construction  and  maintenance  of  railroad,  roadbed, 
and  track,  which  can  only  be  done  by  legislation." 

"And  now  comes  the  defendant  in  the  above-entitled  cause  and 
moves  the  court  to  strike  the  following  portions  of  the  several 
paragraphs  of  the  amended  alternative  writ  of  mandamus,  to  wit : 

"(1)  That  portion  of  the  second  paragraph  of  said  amended 
alternative  to  writ  of  mandamus  beginning  with  the  words  'to 
which'  to  the  end  of  said  paragraph, 

"(2)  That  portion  of  the  third  paragraph  of  said  amended  al- 
ternative writ  of  mandamus  beginning  with  the  words  'to  which 
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said  railroad  company'  and  ending  with  the  last  word  in  said 
paragraph. 

*'{4)  That  portion  of  fifth  paragraph  of  said  amended  al- 
ternative writ  of  mandamus  beginning  with  the  words  *to  which 
said  railroad  company*  and  ending  with  the  last  word  of  said 
paragraph. 

"(5)  And  also  that  portion  of  the  sixth  paragraph  of  said 
amended  alternative  writ  of  mandamus  as  follows:  'That  it  to 
say:  The  said  Atlantic  Coast  Line  Railroad  Company  by  rea- 
son of  the  foregoing  facts  is,  and  since  October  1,  1905,  has 
been,  obligated  unto  the  state  of  Florida  to  accept  and  receive, 
transport  and  deliver,  with  reasonable  safety  and  dispatch,  all. 
freight  offered  to  it  along  said  lines  of  railroad,  proper  to  be 
transported  by  a  common  carrier  in  this  state,  and  to  furnish 
facilities  for  transporting  the  same  in  the  manner  aforesaid,  at  a 
reasonable  tariff  and  charges  adopted  by  said  corporation  and 
then  in  force,  and  to  transport  with  reasonable  safety  and  dis- 
patch all  passengers  over  said  main  line  of  railroad,  and  to  pro- 
vide reasonably  safe  and  convenient  facilities  therefor.' 

"And  for  grounds  of  said  motion  assigns  the  following: 

"(1)  Because  the  said  allegations  above  mentioned  are  each 
and  every  of  them  immaterial  and  irrelevant  to  the  decision  of 
this    cause. 

"(2)  Because  the  said  allegations  would  tend  to  hinder  and 
embarrass  a  fair  trial  of  the  issues  involved  in  this  cause. 

*'(3)  Because  the  said  allegations  and  each  and  every  of 
them  should  have  been  eliminated  from  said  amended  alterna- 
tive writ  of  mandamus,  under  the  decision  of  this  court  already 
rendered  in  this  cause." 

U\  H.  Ellis,  Atty.  Gen.,  pro  se. 

W.  E.  Kay,  Jno.  J.  E.  Hartridge,  R.  A,  Burford,  and  Spark- 
man  &  Carter,  for  respondent. 

Whitfikld,  J.  (after  stating  the  facts).  In  the  former 
opinion  in  this  cause  (44  South.  213)  the  duty  of  the  respondent 
and  the  right  of  the  relator  were  thus  defined:  "The  duty  of 
providing  a  reasonably  safe  and  sufficient  roadbed,  track,  equip- 
ment, and  facilities,  and  of  maintaining  and  operating  the  prop- 
erty in  a  proper  condition  for  rendering  safe,  prompt,  and  ad- 
equate service,  and  of  actually  rendering  to  the  public  such  serv- 
ice without  unjust  discrimination,  being  required  for  the  public 
good,  and  contemplated  by  law,  and  imposed  upon  a  common 
carrier  railroad  corporation  in  permitting  the  exercise  by  it  of 
the  franchises  and  privileges  of  a  common  carrier,  the  perform- 
arxe  of  this  duty  may  be  enforced  by  mandamus  in  a  proper 
case,  upon  the  relation  of  the  Attorney  General,  where  no  other 
adequate  remedy  is  provided  by  law."  "When  a  railroad  com- 
pany permits  its  roadbed  and  track  to  become  and  remain  so 
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palpably  unfit  for  use  in  rendering  the  service  of  a  common 
carrier  that  it  endangers  the  lives  and  property  of  the  public  to 
whom  the  service  is  extended,  and  the  law  provides  no  other  ade- 
quate remedy,  the  company  may  by  mandamus,  upon  proper  al- 
legations, be  compelled  to  put  and  keep  its  roadbed  and  track  in 
a  condition  reasonably  sufficient  to  meet  the  requirements  of 
the  public  service  it  engages  to  perform."  "If  made  sufficiently 
definite,  the  mandate  as  to  repairing  the  roadbed  and  track  may 
be  enforced  in  this  proceeding,  as  there  does  not  appear  to  be 
another  adequate  remedy  provided  by  law  for  failure  to  per- 
form such  duty." 

The  amended  alternative  writ  alleges  the  duty  of  the  respondent 
to  furnish  ample  facilities  for  transporting,  and  to  receive  and 
transport  with  reasonable  safety  and  dispatch,  at  reasonable  tariff 
and  charges,  all  freight  and  passengers  properly  oflFered  along 
the  lines  of  railroad  mentioned  in  the  writ,  and  to  that  end  to 
maintain  and  keep  its  roadbed  and  track  in  a  reasonably  safe  and 
suitable  condition  and  repair ;  but  it  avers  that  respondent,  through 
its  officers,  agents,  employees,  and  servants,  has  since  October  1, 
1905,  failed,  and  is  now  failing,  in  the  performance  of  its  said 
duty  along  and  over  the  main  lines  of  railroad  as  described,  and 
to  perform  the  public  trust  conferred  upon  it  and  accepted  by  it, 
to  the  wrong,  injury,  and  great  inconvenience  of  the  public — that 
is  to  say:  The  respondent  has  carelessly  and  negligently,  and  in 
violation  of  its  duty  to  the  state  and  the  public,  since  October 
1,  1905,  failed,  and  is  failing,  to  keep  and  maintain  its  roadbed 
and  track  in  good  repair,  and  in  fit  and  suitable  condition  for  the 
proper  transportation  of  freight  and  passengers  over  its  said 
main  lines  of  railroad  and  the  safe  movement  of  its  equipment 
thereon;  that  it  has  allowed  from  the  date  aforesaid,  and  is  al~ 
lowing,  its  roadbed  and  track  to  run  down,  deteriorate,  and  be- 
come unfit  and  unsuitable  for  the  proper  movement  of  equip- 
ment thereon  and  the  transportation  of  freight  and  passengers 
thereover;  that  the  said  roadbed  and  tracks  on  said  main  lines, 
in  their  present  condition,  are  and  constitute  a  danger  and  a 
menace  to  the  lives  and  limbs  of  the  passengers  on  said  railroad,, 
and  freight  transported  thereover;  that  said  roadbed  has  an 
uneven  and  irregular  surface,  a  large  percentage  of  the  cross- 
ties  under  the  rails  are  rotten  and  wholly  incapable  of  supporting 
the  rails  with  the  weight  of  an  empty  car  thereon,  at  divers  places 
along  the  said  main  lines  of  railroad,  and  for  great  distances  the 
iron  spikes  which  are  driven  into  the  cross-ties  to  support  the 
rails  can  be  lifted  from  the  cross-ties  with  the  naked  hand,  that 
many  of  the  angle  bars  or  plates  on  the  main  lines  and  bolts 
used  in  the  same  are  broken,  and  that  in  many  cases  the  angle 
plates  are  not  fastened  to  the  rails  with  the  requisite  number  of 
bolts;  that,  on  account  of  the  unsafe  and  dangerous  and  bad  con- 
dition of  the  roadbed  and  track  as  aforesaid,  numerous  casuaU 
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ties  have  recently  occurred  upon  said  main  lines  of  railroad,  re- 
sulting in  the  destruction  of  and  injury  to  human  life  and  great 
damage  to  property ;  that,  in  order  to  place  the  said  main  lines  of 
railroad  in  a  fit  and  suitable  condition  to  enable  the  respondent 
to  faithfully  and  properly  perform  its  public  trust  and  the  du- 
ties devolved  upon  it,  it  is  necessary  that  the  roadbed  and  tracks 
of  said  main  lines  of  railroad  should  be  repaired  by  making  and 
constructing  an  even  and  regular  surface  on  said  roadbed,  and  by 
adding  to  the  sound  ties  now  upon  said  main  lines  of  road  a 
sufficient  number  of  new,  sound  cross-ties  of  the  following  di- 
mensions, to  wit:  nine  feet  long,  seven  inches  thick,  and  nine 
inches  wide,  and  showing  a  heart  face  of  seven  inches,  to  make 
2,640  such  cross-ties  upon  each  and  every  mile  of  the  main  lines 
of  said  railroad,  and  tliat  said  number  of  such  ties  be  main- 
tained on  each  and  every  mile  of  said  main  lines,  and  by  fasten- 
ing the  ends  of  the  rails  together  with  unbroken  and  complete 
joints,  by  joining  the  ends  of  the  said  rails  with  two  angle  bars 
and  four  bolts  and  nuts  at  each  joint,  and  by  fastening  each  rail 
along  said  main  lines  of  railroad  to  the  cross- ties  thereunder  by 
two  standard  spikes  driven  into  each  cross-tie,  and  by  fastening 
each  rail  on  said  main  lines  to  the  cross-ties  with  two  standard 
spikes  driven  into  each  cross-tie;  but  the  respondent  has  since 
October  1,  1905,  failed,  and  is  failing,  to  maintain  and  keep  its 
said  roadbed  and  track  along  its  said  main  lines  of  railroad  in 
suitable  and  fit  condition  for  the  transportation  of  freight  and 
passengers  thereover,  by  failing  to  make  and  construct  and  main- 
tain an  even  and  regular  surface  on  its  said  roadbed  along  the 
main  lines  of  said  railroad,  and  by  failing  to  replace  the  rotten 
cross-ties  as  stated  above.  The  mandatory  part  of  the  writ  con- 
forms to  the  allegations  above  set  out. 

It  is  contended  that  the  allegations  of  the  writ  do  not  confine 
the  alleged  breach  of  duty  to  the  alleged  unsafe  and  unsuitable 
condition  of  the  roadbed  and  track,  because,  in  stating  the  duty  of 
the  respondent,  the  expression  "and  to  furnish  ample  facilities  for 
transporting  the  same"  is  used,  thereby  indicating  that  other  con- 
siderations than  the  condition  of  the  roadbed  and  track  cause  the 
breach  of  duty  complained  of.  Kven  if  this  expression  were  ob- 
jectionable on  motion  to  quash,  it  is  used  only  in  stating  the  duty, 
and  the  context  limits  it  to  the  roadbed  and  track.  The  charging 
part  of  the  writ  limits  the  breach  of  duty  to  the  improper  con- 
ditions of  the  roadbed  and  track,  and  the  command  is  confined 
to  the  roadbed  and  track. 

The  contention  that  the  amended  writ  requires  the  roadbed  and 
track  to  be  maintained  according  to  an  arbitrary  standard 
as  to  the  number  and  dimensions  of  the  cross-ties  to  be 
used  is  well  taken.  While  the  courts,  on  a  proper  case 
made,  will  by  mandamus  require  a  railroad  company  to  put  and 
maintain  its  roadbed  and  track  in  a  condition  that  renders  them 
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reasonably  safe  and  adequate  to  the  public  purposes  and  uses  to 
which  they  are  devoted,  yet  in  the  selection  of  the  material  and 
appliances,  and  as  to  the  details  of  the  dimensions,  number,  etc., 
thereof  to  be  used  in  such  repairs  and  maintenance,  the  railroad 
company  has  a  proper  discretion,  which  will  not  be  dictated  to 
or  interfered  with  by  the  courts,  unless  abused,  to  the  palpable 
detriment  of  the  public  service  the  company  has  to  perform. 
In  this  respect,  while  the  alternative  writ  presents  an  issue  that 
may  be  joined  in  by  the  respondent,  yet  it  is  an  issue  which  the 
court  will  determine  on  the  case  as  made  here.  The  requirement 
of  the  alternative  writ  that  the  respondent  be  compelled  to  repair 
its  roadbed,  so  that  it  shall  nave  a  regular,  smooth,  and  even  sur- 
face, is  not,  under  the  circumstances  of  this  case,  either  so  vague, 
indefinite,  or  uncertain  that  it  cannot  be  intelligently  answered. 
The  issue  so  tendered  is  as  to  facts  that  are  or  should  be  pe- 
culiarly within  the  know^ledge  of  the  respondent  railroad  com- 
pany, and  that  may  be  easily  answered  and  disproved  by  the  re- 
spondent, if  untrue. 

It  is  urged  that  the  allegations  and  command  of  the  amended 
writ  are  not  sufficiently  definite  and  specific  to  be  answered  by 
the  respondent.  When  a  writ  of  mandamus  issues  to  enforce  the 
performance  by  a  common  carrier  of  its  duty  to  the  public,  the 
mandatory  clause  of  the  writ  should  state  with  sufficient  definite- 
ness  the  particular  duty  required  to  be  performed,  so  as  to  enable 
the  defendant  to  perform  the  duty  with  the  writ  as  the  guide. 
Where  the  duty  is  a  general  one,  and  its  nature  is  such  that  some 
discretion  in  the  performance  of  it  is  vested  in  the  respondent, 
and  the  character  of  the  duty  and  the  particulars  of  the  breach 
as  alleged  in  the  writ  are  peculiarly  within  the  knowledge  of  the 
respondent,  a  general  allegation  of  the  duty  to  the  public,  with 
statements  as  to  the  violation  of  the  duty  by  nonperformance  or 
otherwise  in  terms  sufficient  to  enable  the  court  to  specifically 
enforce  a  compliance  with  the  mandate,  will  be  sufficient  on  mo- 
tion to  quash  the  writ.  See  People  v.  Nostrand,  46  N.  Y.  375, 
text  378;  High  on  Ex.  Legal  Rem.  §§  536,  561 ;  Rex  7^  Bristol 
Dock  Co.,  6  B.  &.C.  181 ;  2  Spelling  on  Ex.  Rem.  §  1698;  People 
ex  rel.  Green  v.  D.  &  C.  R.  R.  Co.,  58  N.  Y.  152,  text  162;  6 
Ency.  PI.  &  Pr.  271. 

The  allegations  of  the  amended  alternative  writ,  "that  said 
roadbed  has  an  uneven  and  irregular  surface,  a  large  percentage 
of  the  cross-ties  under  the  rails  are  rotten  and  wholly  incapable 
of  supporting  an  empty  car  thereon,  at  divers  places  along  the 
said  main  lines  of  railroad,  and  for  great  distances  the  iron  spikes 
which  are  driven  into  the  cross-ties  to  support  the  rails  can  be 
lifted  from  the  cross-ties  with  the  naked  hand,  that  many  of  the 
angle  bars  or  plates  on  the  main  lines  and  bolts  used  in  the  same 
are  broken,  and  that  in  many  cases  the  angle  plates  are  not  fast- 
ened with  the  requisite  number  of  bolts,"  are  not  too  vague,  in- 
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definite,  and  uncertain    to    be  answered  by  the  respondent.     If 
these  allegations  are  true,  a  breach  of  duty  is  made  clearly  ap- 
parent.    The  writ  gives  in  detail  by  definitely  named   termini 
the  location  of  the  several  parts  of  the  main  lines  of  the  respond- 
ent's railroad  complained  of.     If  the  roadbed  and  track  on  the 
main  lines  are  in  the  condition  described  in  the  above  allegations, 
the  main  line  of  the  railroad  as  a  whole  must  be  in  an  unfit  and 
unsuitable  state  for  the  public  service  in  which  it  is  used.     The 
duty  of  respondent  to  maintain  the  roadbed  and  track  in  a  suit- 
able condition  for  rendering  the  public  service  is  a  general  one, 
and  necessarily  requires  the  respondent  to  have  a  more  or  less 
detailed  knowledge  of  every  portion  of  the  roadbed  and  track. 
Consequently  any  failure  to  perform  its  duty  in  regard  thereto 
is  especially  within  the  knowledge  of  the  respondent,  and  more 
specific  allegations  as  to  the  points  at  which  and  particulars  in 
which  the  breaches  of  duty  occur  are  not  required,  in   a  case 
where  a  general  duty  to  the  public  is  sought  to  be  enforced. 
The  allegation  is  of  a  general  duty  which  the  respondent  owes 
to  the  public,  and  not  a  particular  duty  due  to  an  individual. 
The  failure  to  put  and  jnaintain  the  roadbed  and  track  in  a  proper 
condition  for  rendering  adequate  service  to  the  public  is  the  breach 
of  duty  alleged.     The  particulars  of  this  breach  are  peculiarly 
within  the  knowledge  of  the  respondent,  since  it  has  exclusive 
control  and  possession  of  the  roadbed  and  track  in  the  public 
use  to  which  it  is  assigned.    The  allegations  as  to  the  uneven  and 
irregular   surface  of   the  roadbed  and  condition  of  the   cross- 
ties  and  angle  bars  and  bolts  on  the  roadbed  and  track  are  suffi- 
cient to  apprise  the  respondent  as  to  the  charge  of  a  breach  by 
it  of  its  duty  to  the  public  in  not  maintaining  in  suitable  condition 
property  constantly  used  by  it  while  performing  a  general  duty 
to  the  public.     The  respondent  has  a  proper  discretion  in  the 
performance  of  its  public  duty,  even  when  such  duty  is  performed 
in  good  faith  under  the  command  of  judicial  process.    The  writ 
is  not  subject  to  the  objections  made  to  it,  except  as  to  the  de- 
tails of  the  materials  to  be  used     in  repairing  the  roadbed  and 
track  herein  above  pointed  out.     The  allegations  are  sufficiently 
specific  and  definite  to  guide  the  respondent  in  the  performance 
of  a  general  duty  to  the  public  in  particulars  more  especially 
within  its  own  knowledge,  and  the  writ  will  not  be  enforced  so  as 
to  withhold  from  the  respondent  the  discretion  it  is  entitled  to 
exercise  in  good  faith  in  complying  with  the  mandate. 

The  court  will  take  judicial  knowledge  of  the  indisputable  fact 
that  a  railroad  is  in  an  unsafe  and  unsuitable  condition  for  the 
public  service  required  of  it  when  a  large  percentage  of  the 
cross-ties  under  the  rails  are  decayed  and  wholly  incapable  of 
supporting  the  rails  w-ith  the  weight  of  an  empty  car  thereon, 
and  at  divers  places  for  long  distances  along  the  line  of  railroad 
the  iron  spikes  driven  in  the  cross-ties  to  support  the  rails  can 


Vol,  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        591 

state  ex  rel.  Ellis  v.  Atlantic  C.  h.  R.  Co 

be  lifted  from  the  cross-ties  with  the  naked  hand,  and  many  of 
the  angle  bars  or  plates  and  bolts  used  to  fasten  the  rails  to- 
gether are  broken  and  missing  from  the  ties  on  a  railroad,  as  is 
alleged  in  the  alternative  writ  in  this  case.  When  this  condition 
exists,  the  court  will  issue  its  writ  commanding  the  railroad  com- 
pany to  put  and  maintain  its  roadbed  and  track  in  a  reasonably 
safe  and  suitable  condition  adequate  to  meet  the  reasonable  re- 
quirements of  the  public  service.  The  particular  number  and  di- 
mensions of  the  cross-ties  and  other  materials  and  appliances  to 
be  used  will  be  left  to  the  bona  fide  exercise  of  the  reasonable 
discretion  of  the  company.  When  a  reasonably  suitable,  safe, 
and  sufficient  roadbed  and  track  and  accompanying  appurtenances 
are  furnished  and  maintained,  so  as  to  meet  the  reasonably  just 
requirements  of  the  public  service,  the  law  in  that  regard  is 
satisfied. 

The  first  four  divisions  of  the  motion  to  strike  relate  to  the 
allegations  in  paragraphs  2,  3,  4,  and  5  of  the  alternative  writ  as 
to  lands  granted  by  the  state  to  the  several  companies  which  were 
merged  into  the  respondent  company.  These  -  allegations  cannot 
be  said  to  be  wholly  irrelevant  to  the  duties  and  obligations  of  the 
respondent  involved  in  this  proceeding,  and,  when  not  improper, 
they  should  not  be  stricken  from  the  writ.  The  taking  of  testi- 
mony under  the  allegations  will  be  within  the  control  of  the 
court. 

The  motion  to  strike  also  covers  the  following  portion  of  the 
sixth  paragraph  of  the  alternative  writ.  "That  is  to  say:  The 
said  Atlantic  Coast  Line  Railroad  Company,  by  reason  of  the 
foregoing  facts  is,  and  since  October  1,  1905,  has  been,  obligated 
unto  the  state  of  Florida  to  accept  and  receive,  transport  and 
deliver,  with  reasonable  safety  and  dispatch,  all  freight  offered 
to  it  along  said  lines  of  railroad,  proper  to  be  transported  by  a 
common  carrier  in  this  state,  and  to  furnish  ample  facilities  for 
transporting  the  same  in  the  manner  aforesaid,  at  the  reasonable 
tariff  and  charges  adopted  by  said  corporation  and  then  in  force, 
and  to  transport  with  reasonable  safety  and  dispatch  all  passengers 
over  said  main  lines  of  railroad,  and  to  provide  reasonably  safe 
and  convenient  facilities  therefor."  The  duty  to  transport  with 
reasonable  safety  and  dispatch,  and  for  a  reasonable  compensa- 
tion, all  freight  and  passengers  properly  offered  along  the  main 
lines  of  the  railroad,  necessarily  includes  the  duty  to  maintain 
a  suitable  and  proper  roadbed  and  track  on  said  main  lines  over 
which  to  transport  the  freight  and  passengers.  Therefore  the 
statement  of  the  duty  of  the  respondent  as  quoted  should  not 
be  stricken. 

The  motion  to  strike  parts  of  the  alternative  writ  is  denied. 
The  motion  to  quash  the  alternative  writ  will  be  granted,  unless 
the  relator  shall  within  five  days  from  the  19th  day  of  March, 
1907,  amend,  the  same  so  that  it  shall  not  undertake  to  dictate 
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the  dimensions,  number,  or  details  of  the  cross-ties  or  other  ma- 
terial to  be  used  by  the  respondent  in  the  repair  of  its  roadbed 
and  track,  but  so  that  it  shall  generally  require  the  respondent  to 
put  and  maintain  its  roadbed  and  track  along  its  main  lines  in  a 
reasonably  safe  and  suitable  condition  reasonably  adequate  to 
meet  the  requirements  of  the  public  service  it  has  undertaken  to 
perform,  by  replacing  all  decayed  cross-ties  with  sound  ones 
of  such  material  and  of  such  dimensions  as  will  be  reasonably 
adequate  to  the  demands  of  the  public  service  to  be  performed 
on  such  roadbed  and  track,  and  by  replacing  and  properly  secur- 
ing all  defective,  broken,  and  missing  angle  bars  or  rail  connec- 
tions with  sound  ones,  and  by  adequately  spiking  its  rails  to  its 
cross-ties  and  by  putting  the  surface  of  its  roadbed  along  said 
mentioned  main  lines  in  a  reasonably  safe  and  adequate  state  of 
evenness  and  smoothness.  If  the  alternative  writ  shall  be  so 
amended,  the  respondent  shall  have  until  April  9,  1907,  in  which 
to  plead.  Copies  of  this  order  and  of  the  alternative  writ  as  it 
may  be  amended  shall  be  promptly  mailed  by  the  clerk  of  this 
court  to  the  respondent's  counsel. 

Shacklkford,  C.  J.,  and  Taylor,  Cockrell,  Hooker,  and 
Parkiihill,  JJ.,  concur. 


Cairo,  V.  &  C.  Ry.  Co.  ^^  Woodyard  et  al. 

(Supreme  Court  of  Illinois,  Feb.  21,  1907.     Rehearing  Denied  April 

18,   1907.) 

[80   N.    E.   Rep.   882.] 

Railroads — Powers — Statutory  Provisions. — Kurd's  Rev.  St.  1905, 
c.  32,  §§  50-58,  providing  for  changing  the  names,  places  of  business, 
and  objects  for  which  corporations  were  formed,  and  which  provides 
in  section  57  for  the  giving  of  certain  notice  whenever  any  railroad 
corporation  desires  to  consolidate  with  another  under  the  act,  is 
applicable  to  railroad  companies. 

Eminent  Domain — Procedure — Right  to  Institute  Proceedings.*— 
Kurd's  Rev.  St.  1905,  c.  32,  §§  50-58,  provides  for  changing  or 
enlarging  the  objects  for  which  corporations  were  formed.     A  rail- 


*For  the  authorities  in  this  series  on  the  question  as  to  who  may 
exercise  the  power  of  eminent  domain,  see  foot-notes  appended  to 
Caretta  Ry.  Co.  v.  Virginia-Pocahontas  Coal  Co.  (W.  Va.),  24  R.  R. 
R.  761,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  761. 

For  the  authorities  in  this  series  on  the  subject  of  the  powers  of 
a  railroad  company  in  regard  to  the  location  of  its  route,  see  Brown 
V.  Atlantic  &  B.  Ry.  Co.  (Ga.),  24  R.  R.  R.  255,  47  Am.  &  Eng.  R. 
v.^as.,  jN  .  o>,  255. 
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road  company  authorized  by  its  charter  to  acquire  real  estate  for  the 
building  of  a  line  between  certain  places,  subsequently,  by  a  resolu- 
tion of  stockholders,  under  the  statute,  sought  to  enlarge  the  objects 
for  which  the  corporation  was  formed  so  that  it  could  construct 
and  operate  certain  pieces  of  roadway  which  would  in  effect 
straighten  and  shorten  the  line  of  the  corporation's  road.  Held,  that 
the  power  of  the  corporation  to*  proceed  under  the  statute  in  refer- 
ence to  eminent  domain  for  the  purpose  of  relocating  a  portion  of 
its  road  was  not  changed  by  the  proceedings  of  the  stockholders. 

Same — ^Condemnation  after  Location  of  Railroad.f — Where  a  rail- 
road authorized  by  its  charter  to  construct  a  line  of  road  between 
certain  places  had  permanently  located  the  road,  it  could  not  there- 
after, under  the  statute  in  reference  to  eminent  domain,  condemn 
lands  for  the  purpose  of  constructing  pieces  of  roadway  in  order 
to  straighten  and  improve  the  line  of  the  road. 

Appeal  from  Circuit  Court,  Edgar  County;  E.  R.  E.  Kim- 
brough,  Judge. 

Proceedings  by  the  Cario,  Vincennes  &  Chicago  Railway  Com- 
pany for  the  condemnation  of  lands.  From  a  judgment  in  favor 
of  defendants  Caleb  Woodyard  and  others,  petitioner  appeals. 
Affirmed. 

R,  L.  McKinlay,  Frank  T.  O'Hair,  and  Hamlin  &  Gillespie 
{L.  J.  Hachwy,  of  Counsel),  for  appellant. 

//.  5*.  Tanner,  H.  Van-  Seller,  IV,  S.  Lamon,  and  P.  C.  Van 
Seller,  for  appellees. 

Scott,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  circuit 
court  of  Edgar  county  dismissing  a  petition  filed  in  the  court  by 
the  Cario,  Vincennes  &  Chicago  Railway  Company,  by  which 
it  sought  to  condemn  certain  lands  for  the  purpose  of  building"  a 
short  line  of  railroad.  This  short  line,  approximately  two  miles 
in  length,  if  built,  would  connect  at  each  end  with  the  present  line 
of  appellant,  and  the  purpose  of  appellant  is,  by  building  this  pro- 
posed line,  to  straighten  its  roadway  and  provide  for  a  roadbed 
with  a  more  satisfactory  grade  than  that  which  exists  in  the  por- 
tion of  the  roadbed  which  would  be  superseded  by  the  new  piece 
of  track.  The  court  below  held  that  appellant  could  not  exercise 
the  power  of  eminent  domain  for  the  purpose  of  so  relocating 
its  road. 

Appellant  is  duly  incorporated  under  the  railroad  act  of  this 
state,  and  is  authorized  by  its  original  charter  to  acquire  real 
estate  for  right  of  way  and  for  any  other  lawful  pur- 
pose   connected     with     the     building     and     operation     of     its 

tWhether  a  single  exercise  of  power  of  eminent  domain  exhausts 
right,  see  note,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  Lusby  v.  Kansas 
City,  etc.,  R.  Co.  (Miss.),  19  So.  239,  3  Am.  &  Eng.  R.  Cas.,  N.  S., 
447. 

27  R  R  R— 38 
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road,  and  to  purchase,  own,  construct,  operate,  and  main- 
tain (and  in  pursuance  of  its  charter  did  purchase  and 
operate)  a  railway  extending  from  the  city  of  Cairo,  in  the  county 
of  Alexander,  through  certain  counties,  to  Til  ton,  in  the  county 
of  X^ermilion,  in  the  state  of  Illinois.,  together  with  a  brandi 
extending  from  St.  Francisville,  in  Lawrence  county.  111.,  to  the 
city  of  Vincennes,  in  Knox  county,  Ind.  After  appellant  became 
the  owner  of  said  railway,  and  on  July  1,  1905,  the  stockholders 
held  a  meeting,  and  by  resolution  sought  to  enlarge  the  objects 
for  which  the  railway  company  was  formed,  so  that  the  said  rail- 
way company  could,  among  other  things,  "construct,  own,  operate 
and  maintain  additional  lines  of  railway,  particularly  described 
as  follows."  Then  follows  a  description  of  the  line  of  nine  pro- 
posed separate  short  peices  of  roadway,  each  beginning  at  some 
point  on  the  present  right  of  way  of  appellant  and  ending  at 
another  point  on  that  right  of  way,  the  effect  of  each  of  which, 
if  constructed,  would  be  to  straighten  and  shorten  appellant's 
line  of  road. 

It  appears  from  the  petition  that  the  railway  in  question  "has 
been  in  operation  for  more  than  20  years ;  that  it  passes  through 
a  portion  of  the  state  of  Illinois  that  is  either  rough  and  hilly  or 
undulating  and  greatly  varing  in  surface  level;  that  it  was  built 
before  the  introduction  of  modern,  high-class  railroad  equipment, 
and  before  the  inauguration  of  the  efficient  methods  of  railroad 
operation  now  in  vogue,  and  that  it  was  constructed  with  little 
or  no  regard  to  economy  and  efficiency  of  operation,  but  chiefly 
with  a  view  to  cheapness  of  construction ;  that  in  its  location  hills 
and  the  high  levels  of  surface  were  avoided  by  the  following 
waterways,  making  the  road  longer  between  the  termini  than  nec- 
essary, and  rendering  it,  by  reason  of  its  sharp  curves,  dangerous 
to  persons  and  property  being  transported  over  the  road.  It 
further  appears  that  the  road  cannot  by  practical  engineering, 
unless  its  line  be  straightened,  be  made  an  efficient,  modern  com- 
mercial railway  capable  of  fully  answering  the  requirements  of 
the  communities  through  which  it  passes,  or  capable  of 
being  operated  with  such  cars,  engines,  and  trains  as  are  used 
upon  properly  equipped  railroads  in  Illinois  passing  through  com- 
munities similiar  to  those  through  which  this  road  passes;  that 
during'  the  last  20  years  the  portion  of  Illinois  traversed  by  this 
highway  has  grown  rapidly  in  wealth,  population,  and  mining, 
agricultural,  and  other  industries,  and  needs  a  properly  con- 
structed, equipped,  and  managed  railroad,  and  that  appellant  has 
planned  a  reconstruction  of  its  road  and  changes  in  its  rolling 
stock  designed  to  meet  this  want,  but  that  its  purposes  cannot 
be  accomplished  unless  it  can  shorten  the  line  of  its  road, 
straighten  the  curves,  and  reduce  the  grades;  that  to  do  this 
certain  departures  from  the  original  line  of  the  road  will  be  nee- 
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essary;  that  the  proposed  section  of  roadway  involved  in  this 
litigation  is  designed  as  one  of- such  departures,  but  that  in  this 
instance,  as  in  all  others,  no  other  or  greater  departure  of  varia- 
tion from  the  original  line  is  made  or  contemplated  than  is  nec- 
essary for -the  proper  and  practical  operation  of  the  road. 

It  is  said  that  unless  such  changes  can  be  made  the  road  can- 
not be  conducted  with  profit,  but  must  be  abandoned,  wherefore 
the  public  interests  require  that  portions  of  the  line  should  be 
relocated,  so  that  a  safe  and  modren  roadbed  may  be  constructed, 
upon  which  trains  may  be  operated  of  a  character  and  in  a  manner 
commensurate  with  the  needs  and  wants  of  the  thrifty  and  pro- 
gressive communities  through  which  the  road  passes. 

In  seeking  to  enlarge  the  objects  of  this  railway  company  its 
stockholders  moved  under  the  provisions  of  an  act  of  the  Legis- 
lature originally  passed  in  1873  and  amended  in  1889,  entitled  "An 
act  to  piTOvide  for  changing  the  names,  for  changing  the  places  of 
business,  for  increasing  or  decreasing  the  capital  stock,  for 
increasing  or  decreasing  the  number  of  directors,  for  enlarging 
or  changing  the  objects  for  which  such  corporations  were  formed 
and  for  the  consolidation  of  incorporated  companies,''  which  is 
found  at  page  507,  c.  32,  §  50,  of  Hurd's  Revised  Statutes  of 
1905.  There  seems  to  have  been  some  question  in  the  court  below 
as  to  whether  this  act  applied  to  railroad  corporations.  An  exam- 
ination of  its  various  provisions  leads  us  to  the  conclusion  that  it 
does  so  apply.  Section  8  of  the  act  (Kurd's  Rev.  St.  1905,  c.  32, 
§  57)  provides  for  the  giving  of  certain  notice  whenever  any  rail- 
road corporation  by  virtue  of  the  provisions  of  this  act,  from 
v*hich  it  seems  certain  that  the  purpose  of  the  Legislature  was  to 
give  to  railroad  corporations  the  benefit  of  the  act.  A  like  con- 
clusion was  reached  upon  an  analogous  proposition  in  People  v. 
Rose,  210  111.  582,  71  N.  E.  580. 

We  are  of  the  opinion,  however,  that  the  right  or  power  of  the 
appellant  to  proceed  under  the  statute  in  reference  to  eminent  do- 
main for  the  purpose  of  relocating  a  portion  of  its  roadway  was 
not  changed  by  the  proceedings  of  its  stockholders  on  July  18, 
1905.  The  portion  of  the  statute  under  which  they  acted 
which  is  particularly  relied  upon  is  found  in  that  clause  thereof 
which  authorizes  the  stockholders  "to  enlarge  or  change  the  ob- 
ject for  which  such  corporation  was  formed."  The  object  for 
which  this  corporation  was  formed  was  to  "purchase,  own,  con- 
struct, operate  and  maintain''  a  railway  between  Cairo,  in  Alex- 
ander county,  and  Tilton,  in  Vermilion  county,  with  a  branch  line 
from  a  point  in  Lawrence  county  to  Vincennes,  Ind.  If  by  the 
action  of  its  stockholders  it  was  legally  authorized  to  straighten 
the  curves  in  its  lines  by  relocating  a  portion  of  its  roadway,  it 
could  not  be  said  that  the  object  for  which  it  was  formed  had 
been  thereby  enlarged  or  changed.  The  object  would  remain  the 
same,  namely,  to  "purchase,  own,  construct,  operate  and  main- 
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tain"  a  railway  between  the  same  points  and  not  between  other 
points,  and  not  to  points  beyond  those  above  mentioned. 

The  general  rule  is  that  where  the  termini  and  general  route  of 
the  railroad  are  prescribed  by  the  charter,  leaving  the  determina- 
tion of  details  to  the  discretion  of  the  corporation,  the  power  of 
the  company  to  fix  the  location  of  the  road  is  exhausted  after 
such  discretion  has  been  exercised,  and  it  cannot  relocate  its  road 
without  statutory  authority  to  do  so,  and,  being  without  power  to 
relocate  its  road,  the  company  is  without  power  to  condemn  a 
right  of  way  for  a  line  which  it  cannot  lawfully  locate.  People  v. 
Louisville  &  Nashville  Railroad  Co.,  120  III.  48,  10  X.  E.  657; 
Illinois  Central  Railroad  Co.  v.  People,  143  111.  434,  33  X.  E.  173, 
19  L.  R.  A.  119;  Lake  Shore  &  Michigan  Southern  Railway 
Co.  V.  Baltimore  &  Chicago  Railroad  Co.,  149  111.  272,  37  X.  E. 
91 ;  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  City  of  Chi- 
cago, 149  111.  457,  37  N.  E.  78;  Chicago  &  Milwaukee  Electric 
Railroad  Co.  v,  Chicago  &  Northwestern  Railway  Co.,  211  III. 
352,  71  X.  E.  1017. 

Appellant  contends,  however,  that  it  falls  within  an  exception 
to  this  general  rule,  which,  it  avers,  exists  whenever  the  interests 
of  the  public  will  be  best  served  by  a  change  in  the  location  of 
the  road,  and  where,  from  a  business  or  financial  point  of  view, 
it  is  essential  to  tne  accomplishment  of  the  things  for  which  the 
road  is  built  that  a  change  should  be  made. 

Appellant  relies  upon  two  Illinois  cases  as  illustrative  of  the 
doctrine  for  which  it  contends.  The  first  of  these  is  Chicago, 
Burlington  &  Quincy  Railroad  Co.  v.  Wilson,  17  Hi.  123.  In 
that  case  the  charter  authorized  the  railroad  company  to  con- 
struct a  railroad  on  a  certain  route,  **with  such  appendages  as 
may  be  deemed  necessary  for  the  convenient  use  of  the  same." 
Two  or  three  years  after  the  road  had  been  built  and  the  company 
had  located  its  stations,  depots,  turn-outs,  etc.,  it  sought  to  con- 
demn real  estate  for  the  purpose  of  constructing  and  maintain- 
ing thereon  turn-outs,  depots,  engine  houses,  shops,  and  turn- 
tables, and  this  court  held  that  the  completion  of  the  road  be- 
tween the  termini  did  not  exhaust  the  power  thereafter  to  ac- 
quire, by  condemnation,  real  estate  demanded  by  an  increase  of 
business,  upon  which  to  locate  "appendages."  In  other  words, 
that  the  company  was  at  liberty  to  acquire  land  for  "appendages" 
as  they  became  necessary  for  the  convenient  use  of  the  road. 
That  case  was  not  one  in  which  the  company,  having  elected  to 
occupy  certain  real  estate,  sought  thereafter  to  occupy  other  real 
estate  in  lieu  of  that  first  selected.  The  other  case  from  our  own 
Reports,  to  which  our  attention  is  particularly  called  in  this  con- 
nection, is  Fisher  v.  Chicago  &  Springfield  Co.,  104  111.  323. 
There  the  Chicago  &  Springfield  Railroad  Company  owned  a 
side  track  which  had  been  constructed  over  a  strip  of  land  in 
the  town  of  Mt.  Pulaski,  in  Logan  county,  by  the  permission 
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of  the  owners  of  the  land;  no  title  to  the  land  having  been  ac- 
quired by  the  railroad  company.  Later  it  began  a  suit  to  condemn 
the  land  so  occupied  by  its  side  track.  It  was  objected  that  the 
company  could  not  exercise  the  right  of  eminent  domain  for  the 
purpose  of  acquiring  land  for  the  side  track,  "especially  after 
the  main  line  is  finished,"  but  it  was  held  that  the  company  had  the 
same  right  to  institute  condemnation  proceedings  to  acquire  the 
land  occupied  by  the  side  track  that  it  would  have  had  to  institute 
such  proceedings  at  an  earlier  day.  No  question  of  relocation  was 
there  involved. 

We  have  examined  the  text-books  and  the  decisions  of  courts 
of  other  states  to  which  appellant  has  referred  us.  The  only 
one  of  the  cases  cited  which  can  be  said  to  be  in  point  is  that  of 
M.  &  T.  R.  R.  Co.  V.  Devaney,  42  Miss.  555,  2  Am.  Rep.  608. 
The  force  of  that  case,  however,  is  destroyed  by  the  fact  that 
the  Supreme  Court  of  the  state  of  Mississippi,  in  Lusby  v.  Rail- 
road Co.,  73  Miss.  360,  19  South.  239,  36  L.  R.  A.  510,  has  re- 
pudiated and  overruled  it  and  announced  its  adherence  to  the 
general  rule.  Leaving  out  of  consideration  the  Devaney  Case, 
we  think  the  most  favorable  view  of  the  authorities  relied  upon 
by  appellant  is  that  they  support  the  conclusion  well  stated  by 
Randolph  at  section  116  of  this  work  on  the  Law  of  Eminent  Do- 
main, in  these  'words :  "A  railroad  company  may  continue  to 
condemn  for  such  incidental  uses  as  the  growth  of  business  de- 
mands." It  is  plain  that  the  use  of  real  estate  for  the  main  line 
of  a  railway  company  is  not  an  "incidental  use." 

We  conclude  that  to  the  general  rule  above  stated  there  is  no 
such  exception  as  that  which  appellant  seeks  to  have  us  recognize. 

By  the  proceedings  of  July  18,  1905,  the  stockholders  of  ap- 
pellant sought  to  authorize  the  company  to  extend  its  line  from 
Tilton,  in  Vermilion  county,  to  the  city  of  Danville,  in  Vermilion  . 
county.     No  question  as  to  the  legal  effect  of  that  action  of  the 
stockholders  is  presented  for  our  consideration. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Kaufman  v.  Pittsburg  &  C.  S.  R.  Co.  et  al. 

(Supreme  Court  of  Pennsylvania,  April  22,  1907.) 

[66   Atl.    Rep.    1108.] 

Railroads — ^Powcr  to  Lease."^ — Where  a  railroad  company  is  incor- 
porated under  the  general  railroad  act  of  April  4,  1868  (P.  L.  62), 
and  acquires  additional  powers  under  the  special  act  of  February  21, 
1872  (P.  L.  142),  enabling  it  to  own  and  operate  coal  mines,  and  by 
special  act  of  April  5,  1873  (P.  L-  546),  to  construct  and  operate  in- 
clined planes,  it  may  lease  its  railroad  to  a  railway  company  organ- 
ized under  special  act  of  May  25,  1871  (P.  L-  1170),  with  general 
powers. 

Same.* — Where  a  railroad  company  has  under  its  charter  power  to 
construct  a  railroad  for  another  company  to  operate,  and  also  to 
operate  a  railroad  for  its  own  use,  it  can  lease  the  railroad  which  it 
operates  for  its  own  use  for  a  term  of  years. 

Same — Conditions. — The  general  railroad  acts  April  23,  1861  (P.  Lw 
410),  and  February  17,  1870  (P.  L.  31),  requiring  the  railroads  of  a 
lessor  and  lessee  to  be  connected,  do  not  apply  to  act  May  25,  1871 
(P.  L.  1170),  conferring  on  certain  corporations  chartered  by  the 
Legislature  express  power  to  merge,  consolidate,  or  unite  with  any 
other  company. 

Bill  by  Sibilla  Kaufman  against  the  Pittsburg  &  Castle  Shan- 
non Railroad  Company  and  other§.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Macfarland,  J.,  in  the  court 
below : 

"(1)  The  Pittsburg  &'  Castle  Shannon  Railroad  Company, 
hereinafter  called  the  Vailroad  company,'  is  a  corporation  organ- 
ized under  the  general  railroad  act  of  April  4,  1868  (P.  L.  62), 
and  having  by  the  special  act  of  February  21,  1872  (P.  L.  142), 

♦For  the  authorities  in  this  series  on  the  subject  of  the  power  of 
railroad  companies  to  lease  their  property  or  to  accept  leases,  see 
McCabe  v.  Maysville,  etc.,  R.  Co.  (Ky.),  1  R.  R.  R.  940,  24  Am.  & 
Eng.  R.  Cas.,  N.  iS.,  940  (authority  to  lease  road  of  another  company 
under  certain  Kentucky  statute);  State  v.  New  Orleans  Warehouse 
Co.  (La.),  7  R.  R.  R.  334,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  334  (was  no 
ground  to  annul  lease  that  it  was  made  pendente  lite;  and  power  of 
railroad  to  lease  portion  of  property  for  hotel  purposes):  Van 
Steuben  v.  Central  R.  Co.  (Pa.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  485 
(validity  of  lease  of  nonconnecting  roads  under  Pennsylvania  laws); 
South  Carolina,  etc.,  Ry.  Co.  v.  Carolina,  etc.,  R.  Co.  (C.  C.  A.),  15 
Am.  &  Eng.  R.  Cas.,  N.  S.,  212  (power  of  receiver  to  lease  and  oper- 
ate other  railroads);  notes,  11  Am.  &  Eng.  R.  Cas..  N.  S.,  381,  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  841  (whether  constitutional  prohibition  against 
consolidation  prevents  leasing  of  railroads). 
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the  right  to  own  real  estate  and  mine  coal  therefrom,  and  by  the 
special  act  of  April  5,  1873  (P.  L.  546),  the  right  to  construct 
an  incline  plane.  The  plaintiff  was  in  August,  1905,  and  still 
is  the  owner  of  50  shares  of  stock  of  the  said  company. 

"(2)  The  Pittsburg  Railways  Company,  hereinafter  referred 
to  as  the  'railways  company,'  was  incorporated  by  a  special  act 
of  assembly  May  25,  1871  (P.  L.  1170),  under  the  name  of  the 
'Surety  Company,'  subsequently  changed  to  the  present  name, 
and  its  principal  business  is  that  of  operating  traction  lines  and 
passenger  railways  in  the  county  of  Allegheny. 

"(3)  The  Pittsburg  Coal  Company,  hereinafter  referred  to  as 
the  'coal  company,'  is  a  corporation  under  the  laws  of  the  state 
of  New  Jersey,  having  its  principal  office  in  the  city  of  Pittsburg, 
Allegheny  county,  and  is  engaged  extensively  in  the  mining  and 
selling  of  coal  in  the  said  and  adjacent  counties;  and  it  is  the 
owner  of  7,756  shares  of  the  stock  of  the  Pittsburg  &  Castle 
Shannon  Railroad  Company,  out  of  a  total  of  9,628  shares. 

"(4)  The  board  of  directors  of  the  railroad  company,  10  in 
number,  if  with  one  exception  composed  of  officers  and  directors 
of  the  coal  company,  and  the  railroad  company  has  been  for  sev- 
eral years  controlled  and  managed  by  the  coal  company. 

"(5)  The  executive  officers  of  the  railroad  companv,  its  super- 
intendent, engineer,  and  accounting  officers,  were  officers  in  a  sim- 
ilar capacity  of  the  coal  company,  which  charged  the  railroad 
company  for  their  services  a  reasonable  amount,  and  the  operat- 
ing expenses  of  the  railroad  company  were,  in  this  respect,  much 
less  than  they  would  have  been  if  independently  officered. 

"(6)  The  railroad  operated  by  the  railroad  company  extends 
from  Arlington  Station,  Scott  township,  Allegheny  county,  to  a 
point  on  Bailey  avenue  in  the  Thirty-Second  Ward  in  the  city  of 
Pittsburg,  ancl  then  by  an  incline  plane  with  the  road  running 
from  Bailey  avenue  to  Carson  street  in  the  city  of  Pittsburg.  It 
also  owns  and  operates  coal  mines  in  Scott  township.  Prior  to 
January  1,  1893,  the  railroad  ran  by  a  horseshoe  curve  track  north 
of  Washington  avenue,  in  the  Thirty-Second  Ward,  in  the  city 
of  Pittsburg,  via  a  coal  tunnel  and  coal  incline  to  Cafson  street 
in  the  Thirtieth  Ward,  Pittsburg,  where  there  was  and  is  now 
located  a  coalyard  of  the  railroad  company.  About  the  last-men- 
tioned date  the  company  constructed  a  shorter  and  more  direct 
line  diverging  from  the  former  route  at  a  point  near  Washington 
avenue,  in  Montooth  borough,  and  by  incline  planes  reaching 
Carson  street  at  a  point  adjoining  the  coalyard.  Upon  the  com- 
pletion of  the  new  short  line  the  horseshoe  curve  track,  coal  tun- 
nel, etc.,  were  used  solely  for  the  transportation  of  coal  from  the 
mines  of  the  company  to  the  yard,  and  were  not  used  for  the 
transportation  of  freight  and  passengers,  except  on  several  oc- 
casions prior  to  the  year  1900  passengers  were  so  transported  on 
account  of  accidents  to  incline  planes  on  the  shorter  route,  which 
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from  January,  1893,  was  used  exclusively  for  passengers  and 
freight  and  became  the  main  line  of  the  railroad.  The  horse- 
shoe curve  portions  of  the  track  were  used  in  connection  with 
the  coalyard  as  ^  part  of  the  terminal  facilities  of  the  railroad 
company  in  its  mining  and  shipping  of  coal. 

"(7)  On  July  13,  1904,  the  railroad  company  leased  to  the  coal 
company,  at  $30  a  month,  for  the  term  of  three  years  from  July 
1,  1904,  a  lot  which  had  been  used  as  a  dump  for  refuse,  and  the 
coal  company  erected  thereon  a  laboratory  for  its  use  and  the  use 
of  the  railroad  company. 

"(8)  For  some  time  prior  to  any  negotiations  for  the  lease  in 
this  case  the  coal  company  had  erected  telephone  wires,  at  its  ex- 
pense, along  the  right  of  way  of  the  railroad,  and  this  line  was 
used  by  the  coal  company  and  the  railroad  company  without 
charge  to  the  latter. 

**(9)  The  coal  company  has,  and  has  had,  an  agreement  or 
understanding  with  the  railroad  company  for  the  use  of  the 
horseshoe  curve  portion  of  the  tracks,  and  has  not,  at  any  time, 
used  these  tracks  or  any  part  thereof,  and  it  does  not  own,  con- 
trol, or  operate  in  any  way  any  mines  or  other  property  on  or 
near  the  line  of  the  railroad  company. 

"(10)  The  railroad  company  was  in  August,  1905,  and  had 
been  for  several  years  previous,  insolvent.  Its  coal  property  was 
valuable,  and  was  capable  of  being  operated  with  profit,  but  the 
railroad  had  for  a  long  time  been  operated  at  a  loss  of  more  than 
$3,000  a  month,  which  was  almost  an  offset  to  the  earnings  of 
the  coal  business  of  the  company. 

'*(11)  During  the  months  of  July  and  August,  1905,  the  rail- 
road company  began  negotiations  with  one  Baxmyer  for  the 
lease  of  the  railroad,  and  a  meeting  of  the  stockholders  of  the 
railroad  company  was  called  on  August  16,  1905,  for  the 
purpose  of  considering  a  proposition  for  the  leasing  or 
selling  of  certain  of  its  property,  and  there  was  then  presented  to 
the  stockholder  a  resolution  authorizing  the  execution  of  a  lease, 
and  it  w^as  then  stated  that  the  proposed  lessee  was  the  railways 
company,  and  that  the  proposed  lease  was  in  pursuance  of  a  res- 
olution, of  the  board  of  directors,  made  on  July  21,  1905.  Ob- 
jections were  made  by  some  of  the  stockholders,  including  the 
plaintiff,  and  a  verbal  offer  was  made  to  take  a  lease  at  the  rent 
of  $20,000  per  annum.  The  meeting  adjourned  to  August  17th, 
at  which  time  William  Kaufman,  acting  on  behalf  of  a  principal 
whose  name  he  refused  to  disclose,  but  with  whom  the  plaintiff 
had  no  privity,  but  who  was,  some  time  after  the  execution,  of  the 
lease,  disclosed  to  be  Robert  C.  Hall,  a  broker  and  promoter,  of 
the  city  of  Pittsburg,  offered  in  writing  that  he,  Kaufman,  would, 
on  or  before  August  24th,  bid  at  least  $17,500  for  the  lease  in 
the  same  form  as  that  submitted,  and  as  evidence  of  his  good 
faith  he  deposited  three  bonds  of  $1,000  each.    The  meeting  was 
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adjourned  to  August  24th,  at  which  time  Kaufman  did  bid 
$17,500  per  annum  for  the  lease  for  a  term  of  99  years,  and  for 
a  further  term  of  99  years  at  $20,000  per  annum.  This  bid  was 
in  writing.  The  said  bid  was  not  submitted  for  the  consideration 
of  the  stockholders,  for  the  reason  that  the  identity  of  the  prin- 
cipal was  not  disclosed,  although  demanded,  and  it  appeared  on 
the  bid  that  there  was  rto  corporation  competent  to  take  the  lease ; 
and  it  was  known  by  the  directors  and  by  the  plaintiflF  and  most 
of  the  stockholders  present  that  the  railways  company  was  ready 
and  willing  to  execute  the  lease,  and  that  it  was  a  strong  corpor- 
ation, of  a  good  credit,  and  capable  of  carrying  out  the  terms  of 
the  lease. 

*'(12)  The  action  of  the  coal  company  as  a  majority  stock- 
holder, and  of  the  officers  of  the  railroad  company,  in  voting  for 
the  lease  and  in  subsequently  executing  it,  was  prudent  and  in 
good  judgment  and  was  advantageous  to  all  of  the  stockholders, 
and  the  refusal  of  the  Kaufman  bid  was  in  good  faith  and  in  the 
exercise  of  good  judgment.  It  developed  upon  the  trial  of  this 
case  that  Mr.  Hall  had  no  connection  with  or  control  over  any 
corporation,  capable  of  taking  a  lease,  and  his  purpose  in  desiring 
to  acquire  the  lease  was  simply  as  a  speculation. 

"(13)  At  the  last-mentioned  meeting  an  election  was  had  upon 
the  proposed  lease.  The  coal  company  cast  its  stock  in  favor  of 
the  resolution,  and  out  of  a  total  of  9,628  shares  8,153  shares  were 
cast  in  favor  to  66  against  the  resolution,  the  affirmative  vote 
being  composed  of  the  stock  of  the  coal  company  and  its  officers, 
directors,  and  employees,  with  the  exception  of  350  shares,  and 
of  the  66  shares,  50  were  owned  by  the  plaintiff  and  16  by  E. 
F.  Hays. 

"(14)  Neither  the  coal  company  nor  any  of  its  officers  nor 
any  of  its  subsidiary  companies  or  their  officers  have  received  or 
will  receive  any  pecuniary  or  other  benefit  or  advantage  in  con- 
sideration of  voting  its  stock  in  favor  of  the  lease,  except  such 
benefits  and  advantages  as  accrue  equally  to  all  of  the  stockhold- 
ers of  the  railroad  company. 

"(15)  The  lease  dated  August  25,  1905,  was  executed  for  the 
railroad  company  for  its  president  on  the  morning  of  August 
25th,  and  by  its  secretary  in  the  evening  of  that  day,  and  was 
executed  by  the  railways  company  on  August  26th ;  and  as  early 
as  12:25  p.  m.  August  25th,  notice  was  served  upon  the  rail- 
ways company  by  plaintiff,  requiring  the  defendant  not  to  execute 
the  lease  or  to  pay  out  any  money  on  account  thereof.  This 
bill  was  filed  on  August  30th  and  served  the  same  day.  The 
railways  company  entered  into  possession,  and  since  that  time 
has  been  operating  the  portion  of  the  railroad  leased  to  it. 

"(16)  On  or  before  September  1,  1905,  the  railroad  of  the  de- 
fendant railroad  company  did  not  connect  with  nor  intersect  any 
other  railroad  nor  physically  with  the  road  or  railway  of  any 
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Street  railway  company,  and  the  railways  company  did  not  own^ 
control,  lease,  or  operate  a  railroad  physically  connected  with 
that  of  the  railroad  company.  The  railways  company's  tracks 
are  situated,  with  reference  to  the  railroad  company's  tracks,  at 
a  number  of  points,  as  follows :  At  Carson  street  within  60  feet, 
at  which  point  passengers  have  been  for  several  years  transferred 
between  the  respective  companies  under*  the  terms  in  an  agree- 
ment; on  Bailey  avenue,  within  4  or  5  feet;  near  Arlington  av- 
enue the  railways'  tracks  cross  the  railroad  above  grade;  the 
Washington  avenue  line  parallels  the  railroad  for  more  than  a 
quarter  of  a  mile,  at  a  distance  from  20  to  60  feet;  at  another 
point  the  lines  are  150  'feet  apart,  and  the  intervening  land  is 
leased  by  the  railways  company ;  from  Arlington  to  Castle  Shan- 
non the  lines  parallel  for  about  half  a  mile,  at  a  distance  from 
25  to  200  feet ;  and  in  Castle  Shannon  a  spur  of  the  railroad  ex- 
tends to  within  10  feet  of  the  railways'  tracks.  At  all  but  one 
of  these  points  the  transshipment  of  passengers  from  one  road 
to  the  other  is  easy  and  convenient. 

"Conclusions  of  Law. 

"(1)  There  being  no  fraud  or  undue  advantage,  the  lease  is 
not  void  on  that  ground. 

"(2)  The  lessor  has  not  violated  any  duty  to  the  common- 
wealth. 

"(3)  The  lessee  has  the  right  to  take  the  lease. 

"(4)  The  lessor  has  the  right  to  make  the  lease. 

"(5)  It  is  not  necessary  under  the  charter  of  the  lessee  that 
the  lines  be  mechanically  connected,  and  it  is  sufficient  th^t  they 
are  in  proximity  so  as  to  afford  convenient  transfer  of  passengers. 

"(6)  The  bill  should  be  dismissed,  at  the  costs  of  the  plaintiff." 

Argued  before  ]\Iitchell,  C.  J.,  and  Brown,  Elkin,  and 
Stewart,  JJ. 

Wm.  Kaufman  and  E.  F,  Hays,  for  appellant. 

David  A.  Reed  and  Charles  M.  Johnson,  for  appellees. 

Elkin,  J.  The  answer  to  the  third  proposition  contained  in 
appellant's  statement  of  the  question  involved  will  control  all  the 
material  questions  raised  by  this  appeal.  Does  the  charter  of  the 
defendant  railway  company  authorize  it  to  take  the  lease,  the 
execution  of  which  is  sought  to  be  enjoined  by  appellant,  and  if 
so,  will  the  lease  be  held  valid  for  that  reason,  even  though  the 
charter  of  the  railroad  company  did  not  in  express  terms  confer 
the  power  to  enter  into  such  a  contract? 

The  defendant  railroad  company  is  a  corporation  organized 
under  the  general  railroad  act  of  April  4.  1868  (P.  L.  62)  ;  and 
by  the  special  act  of  February  21,  1872  (P.  L.  142),  it  is  given 
the  power  to  purchase  and  own  real  estate  and  mine  coal  there- 
from. Under  the  act  of  April  5,  1873  (P.  L.  546),  it  has  the 
right  to  construct  an  incline  plane.    The  learned  court  below  has 


Vol.  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S       60S 

Kaufman  v.  Pittsburg  &  C.  S.  R.  Co 

found  as  a  fact  that  said  railroad  company  was  in  August,  1905, 
and  had  been  for  several  years  prior  thereto,  insolvent.  Its  coal 
property  was  valuable,  and  was  capable  of  being  operated  with 
profit,  but  the  railroad  had  for  a  long  period  of  time  been  op- 
erated at  a  loss  of  more  than  $3,000  per  month.  The  railroad 
company,  being  desirous  of  relieving  itself  from  the  operation 
of  the  road,  opened  negotiations  for  the  purpose  of  making  a 
lease  of  the  same  for  a  term  of  years.  Several  meetings  were 
held  for  the  purpose  of  considering  a  proposition  looking  to  a 
leasing  of  the  railroad,  and  on  August  24,  1905,  the  final  meet- 
ing of  the  stockholders  of  the  railroad  company  was  held,  at  which 
8,153  shares  were  voted  in  favor  of  the  lease  and  66  against  it. 
The  appellant  voted  50  shares  out  of  the  total  of  66  against  the 
resolution.  The  learned  court  below  has  found  as  a  fact  that  the 
lease  was  an  advantageous  one  for  the  stockholders  of  the  rail- 
road company  to  make,  and  that  there  was  no  fraud  or  collusion 
in  the  transaction.  Indeed,  we  do  not  understand  that  the* 
learned  counsel  for  appellant  raises  any  such  question  on  <h\s  ap- 
peal, but  relies  entirely  on  the  legal  proposition  above  stated. 

The  Pittsburg  Railways  Company  derives  all  of  its  powers 
under  the  special  act  approved  May  25,  1871  (P.  L.  1170).  This 
company  is  one  of  seven  or  eight  corporations  chartered  by  the 
Legislatures  of  1870  and  1871  which  have  been  granted  very 
broad  and  comprehensive  powers.  It  is  clearly  within  the  power 
of  this  company  to  engage  in  the  transportation  of  passengers 
and  freight  by  land  or  water,  for  it  is  so  expressly  written  in  the 
act  creating  it.  In  section  2  it  is  given  the  power  "to  build,  con- 
struct, maintain  or  manage  any  work  or  works,  public  or  private, 
which  may  tend  or  be  designed  to  improve,  increase,  facilitate  or 
develop  trade,  travel  or  the  transportation  or  conveyance  of 
freight,  live  stock,  passengers  and  any  other  trafiic,  by  land  or 
water."  In  section  4  it  is  given  the  power  to  purchase,  make,  use, 
and  maintain  any  works  or  improvements  connected  with  the 
works  of  said  company,  and  to  merge  or  consolidate  or  unite  with 
said  company  the  improvements,  property,  and  franchises  of  any^ 
other  company.  It  will  be  observed  that  this  company  is  given- 
the  express  power  to  merge,  consolidate,  or  unite  with  its  works 
or  business  the  improvements,  property  or  franchises  of  any  other 
company.  It  also  has  the  power  to  purchase,  make,  use  and 
maintain  any  works  or  improvements  of  another  company  con- 
necting or  intended  to  be  connected  with  the  business  of  said  com- 
pany. When  these  general  powers  are  considered  in  connection 
with  the  power  to  build,  construct,  maintain,  or  manage  any  work 
or  works,  public  or  private,  intended  to  improve,  increase,  facil- 
itate, or  develop  trade,  travel,  or  the  transportation  or  conveyance 
of  freight,  passengers,  and  other  traffic  by  land  or  water,  con- 
ferred by  section  2,  there  can  be  no  doubt  that  the  railways  com- 
pany had  the  power  to  enter  into  a  contract  of  lease  with  the* 
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railroad  company,  under  the  terms  of  which  it  is  to  use  and  main- 
tain the  property  of  the  railroad  company  for  a  term  of  years  at 
a  fixed  annual  rental  agreed  upon.  It  cannot  be  seriously  ques- 
tioned that  the  railways  company  under  its  charter  has  the  power 
to  build  a  railroad  for  another  corporation  to  operate,  nor  can  it 
be  doubted  that  it  has  the  power  to  build  and  operate  a  railroad 
for  its  own  use,  and  it  necessarily  follows  that,  if  it  can  construct 
a  railroad  for  another  company  to  operate  and  can  operate  a 
railroad  for  itself,  it  can  lease  a  railroad  for  its  own  use  for  a 
term  of  years.  The  power  to  purchase  outright  certainly  includes 
the  power  to  lease  and  operate  for  a  definite  term.  The  greater 
includes  the  lesser  power. 

It  may  be  objected  that  the  Legislature  was  improvident  in 
conferring  upon  this  and  the  several  other  companies  created  by 
the  special  acts  during  the  legislative  sessions  of  1870  and  1871 
such  omnibus  powers ;  but  this  is  a  legislative,  and  not  a  judicial, 
question.  In  International  Navigation  Company  z\  Common- 
wealth, 104  Pa.  38,  Hespenheide's  Appeal,  4  Penny.  71,  and  Ca- 
rothers  v.  Philadelphia  Company,  118  Pa.  468,  12  Atl.  314,  it 
was  held  that  the  rights  and  franchises  granted  by  these  special 
acts  were  a  valid  exercise  of  the  legislative  power.  In  the  last 
case  cited  it  was  distinctly  held  that  the  power  conferred  was 
sufficiently  comprehensive  to  authorize  that  particular  company 
to  engage  in  the  production,  distribution,  and  supply  of  natural 
gas  for  fuel. 

It  seems  to  be  conceded  in  the  argument  of  the  learned  counsel 
for  appellant  that  the  railways  company  has  the  general  power 
to  engage  in  the  transportation  of  freight  or  passengers;  but  it 
is  earnestly  contended  that  the  provisions  of  the  acts  of  1861 
(P.  L.  410)  and  1870  (P.  L.  31),  requiring  the  railroads  of  a 
lessor  and  lessee  to  be  "connected,"  should  apply,  and  that  the 
lines  of  the  defendant  railways  company  and  railroad  company 
do  not  have  a  physical  connection,  and  for  this  reason  the  lease 
must  fall.  In  this  connection  it  should  be  observed  that  the  words 
"connected  or  intended  to  be  connected,"  in  the  act  of  1871  which 
created  the  defendant  railways  company,  are  of  much  wider  sig- 
nificance in  the  matter  of  acquiring  connecting  lines  than  are  the 
provisions  of  the  general  railroad  acts  referred  to.  The  ques- 
tion involved  in  this  case  has  nothing  to  do  with  the  rights  or 
limitations  of  railroad  companies  under  the  general  acts  of  1861 
and  1870.  The  defendant,  railways  company,  in  so  far  as  these 
general  powers  are  involved,  looks  to  the  act  of  its  incorporation, 
and  is  not  controlled  by  the  acts  referred  to.  Even  under  the 
railroad  acts  of  1861  and  1870,  it  has  been  held  that  the  roads 
of  the  lessor  and  lessee  need  not  be  so  connected  that  the  same 
cars  shall  pass  from  one  road  to  the  other  without  interruption, 
but  only  that  they  shall  be  so  connected  that  a  convenient  inter- 
change of  passengers  and   freight  is  possible.     Philadelphia  & 
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Erie  Railroad  Company  v,  Catawissa  R.  R.  Co.,  53  Pa.  20; 
Hampe  z\  Pittsburg  &  Birmingham  Traction  Company,  165  Pa. 
468,  30  Atl.  931.  However,  it  is  unnecessary  to  discuss  the  ques- 
tion whether  the  lines  of  the  two  companies  were  so  connected 
as  to  meet  the  requirements  of  the  acts  of  1861  and  1870,  because 
the  fights  of  the  lessor  and  lessee  in  this  case  are  controlled  by 
the  act  of  1871,  under  which  the  lessee  company  was  incor- 
porated. 

It  is  now  urged,  however,  that,  even  conceding  that  the  rail- 
ways company  had  the  power  to  take  the  lease  in  question,  the 
railroad  company  did  not  have  the  power  to  make  it.  This  does 
not  now  seem  to  be  an  open  question  in  this  state,  as  it  has  been 
expressly  held  by  this  court  that  the  power  to  take,  expressly 
conferred  upon  the  railways  company,  implies  the  power  in  the 
lessor  company  to  make  the  lease.  Pinkerton  v,  Pennsylvania 
Traction  Company,  193  Pa.  229,  44  Atl.  284.  In  that  case  the 
present  Chief  Justice,  speaking  for  the  court,  said :  "Nor  is  there 
any  weight  in  the  objection  that  the  passenger  railway  company 
had  no  power  to  lease  its  road.  The  power  to  take  a  lease  is 
expressly  given  to  the  motor  company,  and  the  corresponding 
power  in  the  passenger  railway  company,  as  owners,  to  give  a 
lease,  is  necessarily  implied.  Without  it,  the  grant  in  the  act 
would  be  nugatory."  To  the  same  effect  are  the  cases  in  other 
jurisdictions.  In  re  Prospect  Park  &  Coney  Island  Railroad 
Company,  67  N.  Y.  371 ;  N.  Y.  &  N.  E.  R.  R.  Co.  v.  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  52  Conn.  274;  Huntting  v.  Hartford  Street 
Railway  Company,  13  Conn.  179,  46  Atl.  824.  From  the  rule 
stated  in  these  cases  it  clearly  appears  that  the  railways  company, 
under  its  act  of  incorporation,  having  the  power  to  enter  into 
the  lease  with  the  railroad  company,  and  there  being  no  limitation 
on  the  power  of  the  railroad  company  to  enter  into  the  lease,  and 
therefore  no  violation  of  any  statutory  requirement,  it  had  an 
implied  power  to  make  the  lease  in  question.  # 

Decree  affirmed. 
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(Supreme  Court  of  Arkansas,  April  29,   1907.) 
[102  S.  W.   Rep.  378.] 

Carriers — Injury  to  Cattle — ^Transportation  Contract.* — Where  ship- 
pers of  cattle  did  the  loading,  and  the  transportation  contract  pro- 
vided that  they  assumed  the  risk  arising  from  loading  and  exempted 
the  carrier  from  all  liability  for  loss  and  damage  arising  therefrom 
and  from  want  of  bedding,  the  carrier  was  not  liable  for  damages 
to  the  cattle  by  reason  of  overloading  and  lack  of  bedding. 

Same — Exemption  from  Liability — Validity.*-r-A  stipulation,  in  a 
cattle  transportation  contract,  that  in  consideration  of  a  reduced 
freight  rate  the  shipper  released  the  railroad  company  from  liability 
for  damages  arising  from  loading  and  want  of  bedding,  was  valid. 

Same — Contract — Limitations.f — Where  a  cattle  transportation  con- 
tract provided  that  no  suit  should  be  maintained  thereon  after  six 
months  from  the  date  the  cause  of  action  accrued,  an  action  not  be- 
gun until  May  17,  1904,  for  injuries  to  the  cattle  in  September,  1903, 
was  barred. 

Appeal  from  Circuit  Court,  Miller  County;  Joel  D.  Conway, 
Judge. 

Action  by  J.  R.  Butler  and  others  against  the  St.  Louis  South- 
western Railway  Company.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Reversed  and  remanded. 

S,  H.  West  and  Gaughan  &  Sifford,  for  appellant. 
Webber  &  Webber  for  appellees. 

Battle,  J.  On  the  23d  day  of  September,  1903,  J.  R.  Butler 
and  Huddleston  Bros.,  at  McNeil,  a  station  on  the  St.  Louis 
Southwestern  Railway,  in  this  state,  delivered  to  the  St.  Louis 
Southwestern  Railway  Company  52  head  of  cattle  to  be  shipped, 
in  the  name  of  S.  S.  McCarver,  to  Huddleston  Bros.,  at  Texar- 
kana,  Ark.,  under  and  pursuant  to  the  terms  and  conditions  of 
the  following  contract: 

"This  agreement  made  between  the  St.  Louis  Southwestern 
Railway  Company,  of  the  first  part,  S.  S.  McCarver,  of  the  sec- 
ond part,  witnesseth  that  for  the  considerations  and  the  mutual 
covenants  and  conditions  herein  contained,  the  said  first  party 
will  transport  for  the  said  second  party  the  live  stock  described 

♦See  extensive  note,  9  R.  R.  R.  6,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  6; 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Holt  (Ky.),  21  R.  R. 
R.  455,  44  Am.  &  Eng,  R.  Cas.,  N.  S.,  455. 

tSee  note  at  end  of  case. 
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below,  and  the  parties   in  charge  thereof,  as  hereinafter  pro- 
vided, viz: 

*'One  car  said  to  contain  52  head  of  stock  cattle  from  McNeil, 
Ark.,   station,   to   Texarkana   station,  consigned   to   Huddleston 

Bros.,  Texarkana,  Ark.,  at  the  rate  of  Tf  per , 

from  McNeil  to  Texarkana,  subject  to  minimum  weights  and 
lengths  of  cars  specified  and  provided  for  in  tariff;  said  rate  be- 
ing less  than  the  rate  charged  for  shipments  transported  at  car- 
rier's risk,  for  which  reduced  rate  and  other  considerations,  it 
is  mutually  agreed  between  the  parties  hereto  as  follows :  *  *  * 
*'Second.  That  the  live  stock  covered  by  this  contract  is 
not  to  be  transported  within  any  specified  time,  nor  delivered  at 
destination  any  particular  hour,  nor  in  season  for  any  particular 
market. 

"Third.  That  the  first  party  is  exempted  from  liability  for  loss 
or  damage  arising  from  derailment,  collision,  fire,  escapement 
from  cars,  heat  suffocation,  overloading,  crowding,  maiming,  or 
other  accidents  or  causes  not  arising  from  negligence  of  the  first 
party. 

"Fourth.  That  the  second  part)''  shall  assume  all  risk,  expense 
of  feeding,  watering,  bedding  and  otherwise  caring  for  the  live 
stock  covered  by  this  contract  while  in  cars,  yards,  pens,  or  else- 
where, and  shall  load  and  unload  the  same  at  his  own  expense  and 
risk.     *     *     * 

"Sixth.  That,  as  a  condition  precedent  to  any  damages,  or  any 
loss  or  injury  to  live  stock  covered  by  this  contract,  the  second 
party  will  give  notice  in  writing  of  the  claim  therefor  to  some 
general  officer  or  to  the  nearest  station  agent  of  the  first  party, 
or  to  the  agent  at  destination,  or  some  general  ofiicer  of  the  de- 
livering line,  before  such  stock  is  removed  from  the  point  of  ship- 
ment or  front  the  place  of  destination,  and  before  such  stock  is 
mingled  with  other  stock,  such  written  notification  to  be  served 
within  one  day  after  the  delivery  of  the  stock  at  destination,  to 
the  end  that  such  claim  may  be  fully  and  fairly  investigated ;  and 
that  a  failure  to  fully  comply  with  the  provisions  of  this  claim 
shall  be  a  bar  to  the  recovery  of  any  and  all  such  claims.  *  *  * 
"Thirteenth.  That  no  person  other  than  the  owner  of  the  stock 
shipped,  or  his  -duly  authorized  agent,  in  the  name  of  the  owner, 
shall  be  allowed  to  sign  this  contract. 

"Fourteenth.  That  no  suit  or  action  against  the  first  party  for 
the  recovery  of  any  claim  by  virtue  of  this  contract  shall  be  sus- 
tainable in  any  court  of  law  or  equity,  unless  such  suit  or  action 
be  commenced  within  six  months  next  after  the  cause  of  action 
shall  occur ;  and  should  any  suit  or  action  be  commenced  against 
the  first  party  after  the  expiration  of  six  months,  the  lapse  of 
time  shall  be  constituted  conclusive  evidence  against  the  validity 
of  such  claim,  any  statute  of  limitation  to  the  -contrary  notwith- 
standing. 


608        Vol  27  R  R  R— Vol  SO  Am  &  Eng  R  Cas,  N  S 

St.  Lonis  Southwestern  Ry.  Co.  v.  Butler 

"Fifteenth.  That  in  making  this  contract,  the  undersigned 
owner  or  other  agent  of  the  owner,  of  the  stock  named  herein, 
expressly  acknowledged  that  he  has  had  the  option  of  making 
this  shipment  under  the  tariff  rates,  either  at  carrier's  risk  or  upon 
a  limited  liability,  and  that  he  has  selected  the  rate  and  liability 
named  herein,  and  expressly  accepts  and  agrees  to  all  the  stipula- 
tions and  conditions  herein  named. 

"Sixteenth.  That  the  evidence  that  the  said  second  party,  after 
fully  understanding  and  accepting  all  the  terms,  covenants  and 
conditions  of  this  contract,  including  the  printed  rules  and  regula- 
tions on  the  back  thereof,  and  that  they  all  constitute  a  part 
hereof,  fully  assents  to  each  and  all  of  the  same,  is  his  signature 
hereto. 

"F.  A.  Key,  Agent  for  St.  L.  S.  W.  Ry.  Co. 

"S.  S.  McCarver,  Shipper." 

The  cattle,  except   one,   were   delivered   at  Texarkana,    in   a 
damaged  condition,  six  were  dead,  six  died  soon  after,  and  one 
escaped.    On  the  17th  day  of  ^lay,  1904,  Butler  and  Huddleston 
Bros,  brought  this  action  in  the  Miller  circuit  court  against  the 
St.  Louis  Southwestern  Railway  Company  to  recover  the  dam- 
ages, and  alleged  in  their  complaint  that  the  cattle  were  delivered 
as  before  stated.    "That  defendant  accepted  the  cattle,  issuing  its 
bill  of  lading  therefore  in  the  name  McCarver,  and  negligently 
failed  to  provide  a  suitable  and  safe  car  for  their  transportation, 
but  loaded  the  cattle  in  an  old  and  defective  car,  unsuitable  for 
same,  in  this,  to  wit,  that  said  car  was  not  a  regular  stock  car, 
and  had  a  damaged  floor,  with  holes  therein,  and  was  otherwise 
battered  and  defective,  and  willfully  and  negligently  loaded  said 
cattle  without  bedding  of  any  kind,  and  that  defendant  so  will- 
fully and  negligently  handled  its  train  between  the  points  named 
that  said  cattle  were  thrown  against  each  other,  against  the  sides 
and  upon  the  floor  of  said  car,  whereby  they  were  killed,  maimed, 
bruised,  and  otherwise  injured.    That  after  reaching  Texarkana, 
defendant    unloaded    said   cattle   and   after   unloading   willfully 
and  negligently  permitted  to  escape  from  the  pens  one  cow  of  the 
value  of  $15.    *    *    *    That  by  reason  of  the  acts  of  negligence 
complained  of,  plaintiffs  have  been  damaged  in  the  sum  of  $336, 
with  interest  at  the  rate  of  6  per  cent,  per  annum  from  October 
1,  1903." — and  ask  for  judgment  for  that  amount  and  interest. 

"The  defendant  answered  denying  every  material  allegation 
of  the  complaint,  and  alleging  that  it  had  nothing  to  do  with  the 
bedding  of  the  car,  and  pleading  the  conditions  of  the  contract  of 
shipment,  wherein  it  was  stipulated  that  the  shipper  would  assume 
all  risks  and  expenses  of  bedding,  watering,  feeding,  and  otherwise 
caring  for  the  stock  while  in  cars,  yards,  pens,  or  elsewhere,  and 
he  should  load  and  unload  same  at  his  own  expense  and  risk; 
and  that  whatever  injuries  said  stock  received  was  on  account 
of  the  fact  that  they  were  overloaded,  or  the  fact  that  the  shipper 
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failed  to  bed  the  car,  or  from  the  fact  that  strong  and  weak  cattle 
were  put  in  the  same  car;  and  also  pleaded  in  bar  of  the  action 
a  provision  in  the  contract  of  shipment  that  suit  should  be  brought 
within  six  months  on  a  claim  for  damages  arising  therefrom." 

Defendant  alleged  that  the  shipper,  McCarver,  traveled  with 
the  cattle  and  had  charge  of  them  while  en  route. 

Plaintiffs  recovered  a  judgment  for  $293,  and  the  defendant 
appealed. 

Appellant  furnished  appellees  with  a  defective  car,  unfit  for  the 
purpose  it  was  used.  The  cattle  were  of  various  sizes  and  ages. 
Neither  of  appellees  were  present  when  the  car  was  loaded.  Their 
agents  or  servants  loaded  the  car  with  the  cattle,  crowding  all  of 
them  in  the  same  car  without  any  bedding.  Many  of  the  cattle 
were  thrown  down  and  trodden  under  foot  while  in  the  car.  Six 
died  on  the  cars;  six  died  soon  after  delivery  from  injuries  re- 
ceived in  transitu.  The  evidence  tended  to  show  that  overloading 
and  loading  the  weak  and  strong  cattle  in  the  same  car,  and  the 
failure  to  furnish  the  car  with  bedding,  contributed  materially  to 
the  damage  of  the  cattle.  The  cause  of  action  occurred  in  Sep- 
tember, 1903,  and  this  action  was  commenced  on  the  17th  day 
of  May.  1904,  more  than  six  months  after  the  cause  of  action 
accrued. 

The  court  instructed  the  jury,  over  the  objections  of  the  appel- 
lant, as  follows: 

"If  you  find  from  a  preponderance  of  the  evidence  in  this  case 
that  the  plaintiffs,  through  their  agent,  one  Carver,  delivered 
cattie  to  the  defendant  at  McNeil,  Ark.,  for  transportation  to 
Texarkana,  and  that  said  cattle  were  injured  and  damaged  by 
reason  of  a  defective  or  unsuitable  car,  provided  them  by  the  de- 
fendant, or  by  reason  of  overloading  by  the  railroad  company  or 
lack  of  bedding  in  said  car  then  your  verdict  should  be  for  the 
plaintiffs." 

And  refused  to  instruct  the  jury,  at  the  request  of  appellant > 
as  follows: 

"The  jury  are  instructed  to  render  a  verdict  for  the  defend- 
ant.    *    *    * 

"(3)  The  jury  are  instructed  that,  unless  the  plaintiff  has 
shown  by  a  preponderance  of  the  evidence  that  the  stock  were 
injured  either  on  account  of  a  defective  condition  of  the  car  in 
which  they  were  shipped,  or  on  account  of  some  rough  handling 
of  the  train  in  which  the  cattle  were  being  carried,  which  was 
not  ordinarily  incident  to  the  handling  of  ireight  trains,  their  ver- 
dict must  be  for  defendants. 

"(4)  The  jury  are  instructed  that  the  defendant  is  not  liable 
for  any  injuries  to  the  cattle  caused  by  their  inherent  vices  or 
natural  propensities,  and  they  find  from  the  evidence  that  the 
injuries  to  the  stock  were  caused  by  being  overloaded  or  on  ac- 
count of  small  and  weak  cattle  being  loaded  with  large  and  strong 
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cattle,  thereby  causing  the  weaker  ones  to  be  knocked  down  and 
trampled  on.  For  such  injuries  your  verdict  must  be  for  the 
defendant. 

"(5)  The  jury  are  instructed  that  the  plaintiflF's  assumed  the 
risks  and  expense  of  bedding,  watering,  and  feeding,  and  other- 
wise caring  for  the  stock  while  in  the  cars,  pens,  yards,  or  else- 
where, and  they  also  assumed  the  risks  and  expense  of  loading 
and  unloading  the  same.  And  they  cannot  assess  against  the 
defendant  any  damages  for  injuries  occasioned  by  these  things." 

And  modified  and  gave  them,  over  the  objections  of  the  ap- 
pellant, as  follows: 

"(3)  The  jury  are  instructed  that,  unless  the  plaintiff  has 
shown  by  a  preponderance  of  the  evidence  that  the  stock  were 
injured  either  on  account  of  a  defective  condition  of  the  car  in 
which  they  were  shipped,  or  for  want  of  bedding,  if  the  agent 
agreed  to  bed  the  car,  or  on  account  of  some  rough  handling  of 
the  train  in  which  the  cattle  were  being  carried,  which  was  not 
ordinarily  incident  to  the  handling  of  freight  trains,  their  verdict 
must  be  for  defendant. 

"(4)  The  jury  are  instructed  that  the  defendant  is  not  liable 
for  any  injuries  to  the  cattle  caused  by  their  inherent  vices  or 
natural  propensities,  and  if  they  find  from  the  evidence  that  the 
injuries  to  the  stock  were  caused  by  inherent  vices  or  natural 
.propensities,  or  on  account  of  small  and  weak  cattle  being  loaded 
with  large  and  strong  cattle,  thereby  causing  the  weaker  ones  to 
be  knocked  down  and  trampled  on,  for  such  injuries,  your  verdict 
must  be  for  defendant. 

*'(5)  The  jury  are  instructed  that  the  plaintiflfs  assumed  the 
risks  and  expense  of  bedding,  watering,  feeding,  and  otherwise 
caring  for  stock  while  in  the  cars,  pens,  yards,  or  elsewhere,  and 
they  also  assumed  the  risks  and  expenses  of  loading  and  unload- 
ing the  same.  And  they  cannot  assess  against  the  defendant  any 
damages  for  injuries  occasioned  by  these  things,  unless  the  agent 
of  the  company  agreed  to  do  these  things  itself." 

The  court  erred  in  instructing  the  jury  to  return  a  verdict  for 
appellees,  if  they  found  that  the  cattle  were  damaged  by  reason 
of  overloading  by  the  railroad  company  or  lack  of  bedding. 
There  was  no  evidence  that  the  railroad  company  loaded  the  car, 
but,  on  the  contrary,  the  undisputed  evidence  shows  that  the  ap- 
pellees did  the  loading,  and  assumed  the  risk  of  the  loading,  and 
exempted  appellant  from  all  liability  for  loss  or  damage  arising 
from  loading  and  want  of  bedding.  This  stipulation  was  based 
upon  a  valuable  consideration,  and  is  valid  and  binding.  St 
Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v.  Weakly,  50  Ark. 
397.  8  S.  W.  134,  7  Am.  St.  Rep.  104;  Fordyce  v.  MeFlynn,  56 
Ark.  424,  19  S.  W.  961. 

The  instructions  as  a  whole  are  defective,  in  this,  they  are  in- 
consistent. 
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Note 

It  was  agreed  by  all  the  parties  to  the  contract  sued  on :  "That 
no  suit  or  action  against  the  first  party  [appellant]  for  the  recov- 
ery of  any  claim  by  virtue  of  this  contract  shall  be  sustainable  in 
any  court  of  law  or  equity,  unless  such  action  be  commenced 
within  six  months  next  after  the  cause  of  action  shah  occur ;  and 
should  any  suit  or  action  be  commenced  against  the  first  party 
[appellant]  after  the  expiration  of  six  months,  the  lapse  of  time 
shall  be  conclusive  evidence  against  the  validity  of  such  claim, 
any  statute  of  limitations  to  the  contrary  notwithstanding."  The 
cause  of  action  occurred  in  September,  1903,  and  this  action  was 
commenced  on  the  17th  day  of  May,  1904.  According  to  the 
contract  of  the  parties,  it  was  barred,  and  cannot  be  maintained. 
St.  Louis  &  San  Francisco  Railroad  Company  v.  Bart  Pearce  et 
aL,  101  S.  W.  762. 

The  appellees  allege  in  their  brief  that  "the  carrier  must  afford 
the  shipper  the  opportunity  to  contract  without  limitations  upon 
its  common-law  fiability ;  otherwise  the  limitations  are  void."  No 
such  right  or  duty  was  involved  in  the  issues  in  this  case,  and 
no  question  involving  it  is  presented  for  our  consideration.  The 
validity  of  the  contract  sued  on  was  not  questioned  in  the  trial 
in  the  circuit  court. 

Reverse  and  remand  for  a  new  trial. 

NOTE. 

CARRIERS  OF  FREIGHT— VALIDITY  AND  EFFECT  OF  PRO- 
VISION OF  SHIPPING  CONTRACT  LIMITING  TIME 
WITHIN  WHICH  ACTION  FOR  LOSS  OF  OR 
DAMAGE  TO  FREIGHT  MAY  BE 
BROUGHT. 

1.    GENERAL  RULE. 

A  stipulation  in  a  contract  of  shipment  that  suit  for  loss  of  or  hi- 
jury  to  freight  shipped  under  the  contract  must  be  brought  within  a 
time  less  than  the  statutory  period  is  valid,  provided  the  period  fixed 
is  not  unreasonably  short  and  there  is  no  constitutional  or  statutory 
provision  by  which  such  a  stipulation  is  prohibited. 

United  States. — Central  Vermont  R.  Co.  v.  Soper,  59  Fed.  Rep. 
879;  Cray  v.  Hartford  F.  Ins.  Co.,  1  Blatch.  (U,  S.),  280;  Ginn  v. 
Ogdensburg  Transit  Co.  (C.  C.  A.),  85  Fed.  Rep.  985;  Riddlesbarger 
V.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.),  386. 

Georgia. — Brown  v.  Savannah  Mutual  Ins.  Co.,  24  Ga.  97. 

Massachusetts.— Cox  v.  Central  Vt.  R.  R.,  170  Mass.  129,  49  N. 
E.  97. 

Missouri. — Thompson  v.  Chicago  &  A.  R.  Co..  22  Mo.  App.  321. 

New  Hampshire. — Patrick  v.  Farmers'  Ins.  Co.,  43  N.   H.  621. 

New  York. — Ames  v.  New  York  Union  Ins.  Co.,  14  N.  Y.  253; 
North  British  &  Mer.  Ins.  Co.  v.  Cent.  Vermont  R.  Co.  (N.  Y.  Sup. 
Ct),  40  N.  Y.  Supp.  1113;  Ripley  v.  ^tna  Ins.  Co.,  30  X.  Y.  136. 

Ohio. — Portage  County  Mut.  Fire  Ins.  Co.  v.  West,  6  Ohio  St. 
599. 

Pennsylvania. — North  Western  Ins.   Co.  v.   Phoenix  Oil   &  Candle 
Co.,  31  Pa.  St.  448. 
Texas. — Gulf,  C  &  S.  F.  Ry.  Co.  v.  Clarke,  5  Tex.  Civ.  App.  Rep. 
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547,  24  S.  W.  355;  Gulf,  etc.,  R.  Co.  v.  Gate  wood,  79  Tex.  89,  14  S. 
W.  913,  45  Am.  &  Eng.  R.  Cas.  355;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume 
Bros.,  87  Tex.  211,  27  S.  W.  110;  Gulf,  etc.,  R.  Co.  v.  McCarty,  82 
Tex.  608,  18  S.  W.  716;  Gulf,  etc.,  Ry.  Co.  v.  Trawick,  68  Tex.  314, 
4  S.  W.  567,  30  Am.  &  Eng.  R.  Cas.  49.  49  Am,  &  Eng.  R.  Cas.  171; 
Gulf,  etc.,  R.  Co.  V.  White  (Tex.  Civ.  App.),  32  S.  W.  323;  McCarty 
V.  Gulf,  etc.,  R.  Co.,  79  Tex.  33,  15  S.  W.  164;  Merchants*  Mutual  Ins. 
Co.  V.  Lacroix,  35  Tex.  249;  Texas  &  P.  Ry.  Co.  v.  Alexander  (Tex. 
Civ.  App.),  30  S.  W.  1113;  Texas,  etc.,  R.  Co.  v.  Hawkins  (Tex,  Civ. 
App.),  30  S.  W.  1113. 

Vermont. — Wilson  v,  -^tna  Ins.  Co.,  27  Vt.  99;  Williams  v.  Ver- 
mont Mutual  Fire  Ins.  Co.,  20  Vt.  222. 

Wisconsin. — Boorman  v.  American   Express  Co.,  21  Wis.   153. 

England. — Lewis  v.  Great  Western  R.  Co.,  5  Hurlst  &  N.  867. 

Reasonably  Shorter  Period  than  Statutory  One. — A  railroad  com- 
pany, as  a  common  carrier,  may  lawfully  contract  with  a  shipper  so 
as  to  fix  a  reasonably  shorter  time  than  that  allowed  by  statute 
within  which  suit  may  be  filed  to  recover  for  loss  or  damage  to 
freight.  So  held  in  Gulf,  C.  &  S.  F.  R.  Ry.  Co.  v.  Hume  Bros.,  87  Tex. 
211,  27  S.  W.  110. 

Shorter  than  Statutory  Period — ^Public  Policy. — A  shorter  period 
than  the  statutory  period  for  the  institution  of  suits,  by  agreement 
of  the  parties  in  their  contract,  violates  no  principle  of  public  policy, 
provided  the  period  fixed  be  not  so  unreasonable  as  to  raise  a 
presumption  of  imposition  or  undue  advantage.  So  held  in  Brown 
V.  Savannah  Mutual  Ins.  Co.,  24  Ga.  97. 

Three  Months  after  Damage  Occurs. — In  Ginn  v.  Ogdensburg 
Transit  Co.  (C.  C.  A.),  85  Fed.  Rep.  985,  it  is  held  that  a  condition 
in  a  bill  of  lading  exempting  the  carrier  from  liability  for  loss  or 
damage,  unless  "the  action  in  which  said  claim  shall  be  sought  to  be 
enforced  shall  be  brought  within  three  months  after  said  loss  or  dam- 
age occurs,"  is  not  forbidden  by  any  rule  of  law,  nor  by  public 
policy,  and  will  be  presumed  to  have  had  the  full  assent  of  both 
parties,  and  be  regarded  as  reasonable,  unless  the  contrary  is  estab- 
lished by  evidence. 

A  stipulation  in  a  bill  of  lading  that  an  action  for  loss  or  damage  to 
the  freight  shipped  must  be  brought  within  three  months  after  the 
loss  or  damage  occurs,  is  just  and  reasonable,  and  operates  as  a  bar 
to  an  action  brought  after  the  expiration  of  three  months  from  the 
happening  of  the  loss  or  damage.  So  held  in  Cox  v.  Central  Vt.  R. 
R.,  170  Mass.  129,  49  N.  E.  97. 

In  North  British  &  Mer.  Ins.  Co.  v.  Cent.  Vermont  R.  Co.  (N.  Y. 
Sup.  Ct.),  40  N.  Y.  Supp.  1113,  it  is  held  that  a  stipulation  of  a  bill 
of  lading  that  any  action  thereon  must  be  brought  within  three 
months  after  the  loss  or  damage  occurs,  is  reasonable.  See  also. 
Reiser  v.  Hoey  (N.  Y.  City  Ct),  N.  Y.  Supp.  429. 

Sixty  Days  after  Damage  Occurs — Missouri  Statute — Question  of 
Law — ^Timc  Consumed  by  Correspondence. — In  Thompson  v.  Chi- 
cago &  A.  R.  Co.,  22  Mo.  App.  321,  it  appeared  that  a  shipping  con- 
tract provided  that  suit  should  be  brought  within  sixty  days  after 
any  loss  or  damage  to  the  freight  occurred,  or  be  thereafter  forever 
barred,  and  that  the  lapse  of  time  should  be  conclusive  evidence 
against  the  validity  of  the  claim  in  any  action  brought  after  that 
time.  It  was  held  that  such  provision  was  not  contrary  to  the  policy 
of  limitation  by  the  Missouri  statute;  that  when  the  time  limited  is 
specially  specified,  the  courts,  as  a  matter  of  law,  will  say  whether 
it  is  reasonable;  that  the  time  consumed  by  correspondence  in  re- 
gard to  -the  claim  did  not  relieve  the  shipper  of  his  obligation  to 
bring  suit  within  the  specified  time;  and  that  the  twelve  days  re- 
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maining,  after  he  discovered  he  could  not  settle,  was  a  reasonable 
time  in  which  he  might  have  begun  suit,  and  that  he  was  barred 
from  recovery  by  the  term  of  such  provision. 

Forty  Days  aJEter  Right  of  Action  Accrues. — A  stipulation  in  a 
contract  of  affreightment  that,  as  a  condition  precedent  to  a  right 
to  recover  against  the  carrier,  suit  for  damages  for  loss  of  or  injury 
to  freight  must  be  filed  within  forty  days  after  the  right  of  action 
accrues,  is  valid,  and  a  failure  to  comply  with  such  condition  will 
prevent  a  recovery,  unless  the  plaintiff  shows  that  he  could  not  by 
the  exercise  of  reasonable  diligence  have  brought  his  action  within 
such  period.  McCarty  v.  Gulf,  etc.,  Ry.  Co.,  79  Tex.  33,  15  S.  W.  164; 
Gulf,  etc.,  Ry.  Co.  v.  Gatewood,  79  Tex.  89,  14  S.  W.  913,  45  Am.  & 
Eng.  R.  Cas.  353;  Gulf,  etc.,  Ry.  Co.  v,  Trawick,  68  Tex.  314,  4  S. 
W.  567,  30  Am.  &  Eng.  R.  Cas.  49,  49  Am.  &  Eng.  R.  Cas.  171;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  z/.  Silegman  (Tex.  Civ.  App.),  23  S.  W. 
298. 

Absence  of  Knowledge  of  Damage  Not  Due  to  Extraordinary  Cir- 
Guxnatances. — A  condition  in  a  bill  of  lading,  appearing  to  be  in 
common  use,  with  general  acquiescence,  and  agreed  to  by  the  ship- 
per without  protest,  requiring  an  action  for  loss  or  damage  to  be 
brought  within  three  months  after  it  occurs,  will  not,  with  respect  to 
the  shipment  in  question  and  the  circumstances  shown,  be  held  void 
as  unreasonable,  and  it  cannot  be  controlled  by  want  of  knowledge 
of  the  loss  or  damage,  where  such  want  of  knowledge  is  not  due  to 
extraordinary  circumstances.  So  held  in  Central  Vermont  R.  Co. 
V.  Soper  (C.  C.  A.),  59  Fed.  Rep.  879. 

Forty  Days  Not  Shown  to  Be  Unreasonable — Removal  of  Bar. — 
A  forty  days  restriction  in  a  shipping  contract  of  the  time  for  bring- 
ing suit  for  injury  to  cattle  shipped,  not  having  been  shown  to  be  an 
unreasonable  time,  and  having  expired  without  action  being  brought, 
such  bar  to  an  action  can  be  removed  by  nothing  less  than  an  ab- 
solute promise,  in  writing,  to  pay.  So  held  in  Gulf,  etc.,  Ry.  Co.  v. 
White  (Tex.  Civ.  App.),  32  S.  W.  322. 

Forty  Days — Serving  Citation. — But  a  stipulation  that  the  right  to 
recover  for  the  breach  of  a  contract  to  carry  live  stock  should  be 
barred  unless  an  action  be  commenced  and  citation  served  within 
forty  days  next  after  the  loss  or  damage  shall  have  occurred  is  un- 
reasonable. So  held  in  Gulf,  etc.,  R.  Co.  v.  Stanley,  89  Tenn.  42,  2 
Am.  &  Eng.  R.  Cas.,  N.  S.,  480,  33  S.  W.  109. 

And  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume  Bros.,  87  Tex.  211,  27 
S.  W.  110,  it  appeared  that  a  contract  of  affreightment  provided  that 
suit  for  damages  must  be  filed  and  service  had  within  forty  days  after 
accrual  of  the  claim  for  loss  of  or  damage  to  freight.  It  was  held 
that  as  the  stipulation  as  to  service  was  unlawful,  and  the  two  acts 
of  filing  suit  and  service  of  citation  being  so  blended  that  they  could 
not  be  separated,  the  entire  provision  was  void. 

2.    KENTUCKY  DOCTRINE. 

Attempt  to  Vary  Statute  of  Limitations. — A  stipulation  in  a  ship- 
ping contract  that  no  suit  for  damage  to  the  freight  shall  be  brought, 
unless  commenced  within  six  months  after  the  loss,  is  in  eflfect  an 
attempt  to  vary  the  statute  of  limitations,  and  void  as  against  public 
policy.  So  held  in  Adams  Express  Co.  v.  Walker  (Ky.),  83  S.  W. 
106.  See  also,  iSmith  v.  Western  Union  Telegraph  Co.,  83  Ky.  104; 
Davis  V.  Western  Union  Telegraph  Co.,  107  Ky.  527,  54  S.  W.  849; 
Western  Union  Telegraph  Co.  v.  Eubanks,  100  Ky.  591,  38  S.  W. 
1068. 

3.    STATUTORY  PROHIBITIONS. 

Missouri. — Any  provision  of  a  contract  of  shipment  which  limits 
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the  time  in  which  an  action  for  injury  to  freight  may  be  brought,  if 
such  limit  is  less  than  the  time  fixed  by  statute,  is  void.  So  held 
in  Richardson  v.  Chicago  &  A.  R.  Co..  149  Mo.  311,  50  S.  W.  782,  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  170.  This  decision  is  based  upon  an 
express  statutory  provision. 

Constitutionality  of  Statute  Declaring  Contracts  Containing  Stipu- 
lation Void. — A  statute  declaring  all  parts  of  a  contract  void  that 
purport  to  limit  the  time  in  which  any  suit  thereon  may  be  brought 
is  not  unconstitutional.  So  held  in  Karnes  v.  American  Fire  Ins. 
Co.,  144  Mo.  413,  46  S.  W.  166. 

Texas  Statutes. — Under  the  Texas  Act  of  March  4,  1891,  no  stipu- 
lation is  valid  which  limits  the  time  in  which  suits  against  railroads 
as  carriers  of  freight  may  be  brought  to  less  than  two  years.  St. 
Louis  South  Western  R.  Co.  v.  Williams  (Tex.  Civ.  App.).  32  S.  W. 
225,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  541,  abstr.;  Reeves  v.  Texas,  etc., 
R.  Co.,  11  Tex.  Civ.  App.  514;  Gulf,  etc.,  R.  Co.  v.  Eddins,  7  Tex. 
Civ.  App.  116;  Gulf,  etc.,  R.  Co.  v.  Hume,  87  Tex.  211,  27  S.  W.  110; 
Gulf,  etc.,  R.  Co.  V.  Elliott  (Tex.  Civ.  App.),  26  S.  W.  636. 

Texas  Statute  Applies  to  Interstate  Shipments. — Ch.  17,  Acts  22 
Texas  Legislature,  page  20,  prohibiting  contracts  limiting  time  in 
which  to  sue,  and  prescribing  that  stipulations  for  notice  of  claim 
of  loss  for  less  time  than  ninety  days  shall  be  void,  applies  to  inter- 
state as  well  as  domestic  contracts  of  shipment.  So  held  in  Gulf^ 
C.  &  S.  F.  Ry.  Co.  V.  Eddins,  7  Tex.  Civ.  App.  116. 

4.  LIMITATION    OF    COMMOX-LAW    LIABILITY— EFFECT 

OF  STATUTORY  PROHIBITIONS. 

But  the  fact  that  a  statute  prohibits  a  carrier  from  limiting  its 
common-law  liability  by  contract  does  not  render  a  stipulation  in  a 
contract  of  shipment  that  suit  for  loss  or  injury  to  goods  shipped 
must  be  brought  within  a  time  less  than  the  statutory  period  invalid. 
So  held  in  Gulf,  etc.,  R.  Co.  v.  Trawick,  68  Tex.  314,  30  Am.  &  Eng. 
R.  Cas.  49,  4  S.  W.  567. 

5.  FAILURE   TO    SUE    IN    TIME    CAUSED    BY    FRAUD    OR 

MISREPRESENT.^TIONS. 

Where  the  failure  to  sue  the  carrier  for  loss  or  damage  to  freight 
within  the  time  prescribed  by  the  shipping  contract  has  been  caused 
by  the  fraud  or  misrepresentations  of  the  carrier  or  its  agent,  such 
stipulation  does  not  affect  the  shipper's  right  of  recovery.  Galves- 
ton, etc.,  R.  Co.  V.  Silegman  (Tex.  Civ.  App.),  23  S.  W.  289;  Gulf, 
etc.,  R.  Co.  V.  Trawick,  68  Tex.  314,  30  Am.  &  Eng.  R.  Cas.  49,  4 
S.  W.  567,  49  Am.  &  Eng.  R.  Cas.  171;  Galveston,  etc.,  R.  Co.  v. 
Kelly  (Tex.  Civ.  App.),  26  S.  W.  470. 

Induced  to  Believe  Claim  Will  Be  Paid  without  Suit.— Where,  by 
the  conduct  of  an  agent  of  the  carrier  railroad,  a  shipper  is  induced 
to  believe  that  his  claim  for  damages  to  freight  will  be  paid  without 
suit,  and  for  that  reason  an  action  is  not  brought  within  the  time 
prescribed  by  the  shipping  contract,  it  may  be  brought  after  such 
time.  So  held  in  Galveston,  etc.,  Ry.  Co.  v.  Kelley  (Tex.  Civ.  App.), 
26  S.  W.  470. 

In  Gulf,  etc.,  Ry.  Co.  v.  Trawick,  80  Tex.  270,  18  S.  W.  948,  15  S- 
W.  568,  it  appeared  that  a  shipping  contract  required  suit  to  be 
brought  within  forty  days  from  the  time  damages  to  freight  occurred. 
Plaintiff,  in  replication  to  a  plea  of  this  limitation,  the  suit  not  having 
been  filed  within  the  stipulated  time,  alleged  that  "within  three  days 
after  the  accrual  of  the  cause  of  action,  and  on  divers  days  down 
to  and  including  Oct.  2?;  1884.  the  defendant  by  and  through  its 
agents  represented  to  plaintiff  that  the  defendant  would  adjust  and 
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pay  his  claim  for  the  cattle  killed  and  injured,  and  induced  him  to 
put  his  claim  for  much  less  than  the  real  damage,  upon  a  statement 
made  by  defendant,  through  the  local  agent  of  defendant  at  Lam- 
pasas, to  the  effect  that  defendant  would  pay  said  claim  without  suit 
if  plaintiff  would  put  it  in  for  a  reasonable  sum,"  *  *  *  alleging 
refusal  to  pay  Oct.  27  and  suit  filed  Nov.  11,  1884.  It  was  held  that 
the  replication  was  sufficient. 

In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Silegman  (Tex.  Civ.  App.),  23 
S.  W.  298,  it  appeared  that  a  shipper,  who  had  a  claim  for  damages 
against  the  carrier,  which  the  shipping  contract  required  to  be  sued 
upon  within  forty  days  after  the  damage  occurred,  presented  his 
claim  before  the  expiration  of  such  period  to  the  carrier's  agent,  who 
forwarded  it  to.  the  general  officers,  and,  afterwards,  within  the  forty 
days,  when  asking  the  agent  about  the  claim,  was  requested  to  wait, 
and  was  told  that  the  carrier  had  written  that  it  would  pay  the 
claim.  It  was  held  that  the  trial  court  properly  refused  to  charge 
that  the  fact  that  the  agent  received  the  claim  to  be  forwarded  to 
the  general  officers  would  not  be  a  waiver  or  estoppel  on  the  part 
of  the  carrier,  but  that  the  shipper  must  have  been  deprived  of  his 
right  to  sue  by  the  willful  acts  and  promises  of  the  carrier. 

6.    MISCELLANEOUS. 

Burden  of  Proof. — The  burden  of  proving  the  reasonableness  of  a 
shipping  contract  limiting  the  time  within  which  and  action  for  loss 
of  or  injury  to  freight  may  be  brought  is  upon  the  carrier.  So  held 
in  Texas,  etc.,  R.  Co.  v.  Reeves,  90  Tex.  499,  39  S.  W.  564,  8  Am.  & 
Eng.  R.  Cas.,  N.  S.,  429. 

Consideration — Reduced  Rate. — A  reduced  rate  is  a  sufficient  con- 
sideration to  support  a  stipulation  limiting  the  time  for  bringing  suit 
for  loss  or  damage  to  freight  to  forty  days  from  the  date  of  delivery 
to  the  carrier.  So  held  in  Texas,  etc.,  R.  Co.  v.  Klepper  (Tex.  Civ. 
App.).  24   S.   W.  567. 

Sufficiency  of  Answer. — In  an  action  against  a  carrier  to  recover 
for  injuries  to  live  stock  during  transportation,  in  order  for  the 
carrier  to  avail  itself  of  a  stipulation  in  the  contract  of  shipment  lim- 
iting the  time  in  which  an  action  may  be  brought  for  its  breach,  it 
must  in  its  answer  allege  facts  showing  that  such  stipulation  was 
reasonable.  So  held  in  Texas  P.  Ry.  Co.  zk  Reeves,  90  Tex.  499,  8 
Am.  &  Eng.  R.  Cas..  N.  S.,  429,  39  S.  W.  564. 

Escape  of  Stock  from  Pens  Prior  to  Shipment — Stipulation  Not 
Applicable.— In  Gulf,  etc.,  R.  Co.  v.  Trawick,  80  Tex.  270,  275,  18  S. 
W.  948,  15  S.  W.  568,  it  is  held  that  such  a  stipulation  was  not  appli- 
cable to  an  action  for  the  loss  of  stock  escaping  from  defective  cattle 
pens  while  awaiting  shipment,  but  would  apply  to  an  action  for  in- 
juries sustained  by  the  cattle  after  shipment. 

Stipulation  Void  under  Lex  Fori. — Where  plaintiff,  a  resident  of 
Montana,  contracted  in  Minnesota  with  defendant  for  the  transpor- 
tation of  certain  cattle  from  Minnesota,  to  destination  in  Montana, 
and  thereafter  brought  suit  in  the  Montana  state  courts  for  damages 
resulting  from  delay,  which  suit  defendant  removed  to  the  federal 
Circuit  Court  sitting  in  Montana,  such  court  could  not  enforce  a 
stipulation  in  the  transportation  contract  providing  a  sixty-day  lim- 
itation for  an  action  thereon,  which  was  void  under  the  express  pro- 
visions of  Civ.  Code  Mont.  §  2245,  though  it  was  not  prohibited  by 
the  laws  of  Minnesota,  where  the  contract  was  made.  So  held  in 
Northern  Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  18  R.  R.  R.  542.  41 
Am.  &  Eng.  R.  Cas;,  N.  S.,  542,  138  Fed.  Rep.  992. 

A.  R.  Y. 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v,  Commonwe.vlth. 

(Court  of  Appeals  of  Kentucky,  Oct.  16,  1907.) 
[104   S.  W.   Rep.  771.] 

Railroads — Operation — Regulations — Violations — Indictment*— An 
indictment  charging  a  railroad  company  with  running  its  trains 
through  an  incorporated  town  at  an  unreasonable  rate  of  speed  and 
without  the  customary  warning  signal  charges  a  public  nuisance. 

Same.* — To  find  a  railroad  company  guilty  of  committing  a  public 
nuisance  by  running  its  trains  through  an  incorporated  town  at  an 
unsafe  rate  of  speed,  without  signals  at  a  crossing  therein,  it  is 
necessary,  not  only  to  prove  an  habitual  rapid  running  of  the  trains, 
but  also  that  such  running  was  without  necessary  warnings  to  avoid 
injuring  those  using  the  crossing. 

Same — Negligence.t — The  rapid  running  of  a  train  over  the  streets 
or  crossings  of  a  town,  which  will  render  unavailing  signals  that  may 
have  been  given  of  its  approach,  is  evidence  of  negligence,  entitling 
a  person  injured  thereby  to  recover  damages. 

Same  —  Municipal  Corporations  —  Police  Power  —  Regulation  of 
Trains. — Ky.  St.  1903,  §  786,  requiring  every  railroad  company  to 
sound  the  whistle  and  ring  the  bell  outside  of  incorporated  cities  at 
least  50  rods  from  a  crossing,  and  to  give  such  signals  in  cities  as  the 
legislative  authorities  thereof  may  require,  confers  on  municipalities 
the  exclusive  power  to  determine  by  ordinance  what  signals  shall  be 
given  therein  by  trains  running  through  their  corporate  limits, 
whether  on  the  streets  or  crossings. 

Same. — Under  Ky.  St.  1903,  §  3074,  authorizing  towns  of  the  sixth 
class    to   enact   police    regulations   not   conflicting   w^ith    the   general 

♦For  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  foot-note  appended 
to  Southern  Ry.  Co.  v.  Commonwealth  (Ky.),  23  R.  R.  R.  370,  46 
Am.  &  Eng.  R.  Cas.,  N.  S.,  370. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  trains  to  avoid  injuring  other  users  of 
streets,  see  foot-notes  appended  to  Johnson  v.  Louisville  &  N.  R. 
Co.  (Ky.),  22  R.  R.  R.  658,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  658;  foot- 
notes appended  to  McCabe's  Adm'x  v.  Maysville,  etc.,  R.  Co.  (Ky.), 
21  R.  R.  R.  852,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  852. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  rate  of  speed  of  trains 
approaching  crossings,  see  foot-notes  appended  to  Illinois  Cent.  R. 
Co.  V.  Willis'  Adm'r  (Ky.),  22  R.  R.  R.  312,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  312. 

For  the  authorities  in  this  series  on  the  subject  of  the  police  pow- 
ers of  a  state  over  railroad  companies,  see  foot-notes  appended  to 
State  V.  St.  Paul,  etc.,  Ry.  Co.  (MinYi.),  23  R.  R.  R.  737,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  737;  foot-notes  appended  to  Stone  &  Co.  v. 
Atlantic  Coast  Line  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  420. 
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laws,  a  town  of  the  sixth  class  may  require  a  railroad  company  to 
use  such  reasonable  precaution  as  to  the  speed  of  its  trains  in  ap- 
proaching a  crossing  or  passing  through  its  limits  as  may  be  needful 
for  the  safety  of  the  public. 

Same — Evidence — ^Admissibility. — Where,  on  a  trial  of  a  railroad 
company  for  committing  a  public  nuisance  by  running  its  trains 
through  an  incorporated  town  at  an  unsafe  speed  without  giving 
warning  at  public  crossings,  the  evidence  showed  that  it  stationed 
a  watchman  at  a  crossing,  it  was  proper,  as  bearing  on  its  good 
faith,  to  show  that  it  placed  the  watchman  there  pursuant  to  a  re- 
quirement of  the  railroad  commissioners,  though  the  commissioners 
exceeded  their  authority. 

Same — Evidence — Sufficiency. — On  a  trial  of  a  railroad  company 
for  committing  a  public  nuisance  by  running  its  trains  through  an 
incorporated  town  at  an  unsafe  speed  without  giving  warning  at  a 
crossing,  evidence  held  to  require  an  acquittal,  though  the  trains 
were  run  at  an  unreasonable  rate  of  speed. 

Appeal  from  Circuit  Court,  Mercer  County. 
"To  be  officially  reported." 

The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany was  convicted  of  maintaining  a  public  nuisance,  and  it  ap- 
peals.   Reversed,  and  remanded  for  new  trial. 

£.  //.  Gaither  and  John  Galvin,  for  appellant. 
N.  B.  Hays,  Atty.  Gen.,  and  Chas,  H.  Morris,  for  the  Com- 
monwealth. 

Settle,  J.  This  appeal  is  prosecuted  from  a  judgment  entered 
by  the  court  below  upon  the  verdict  of  a  jury  finding  appellant 
guilty  of  committing  a  public  nuisance  and  fixing  its  punishment 
at  a  fine  of  $500.  The  indictment  under  which  the  trial  was  had 
specifically  charges  that  appellant  did  "unlawfully,  willfully, 
habitually,  and  for  an  unreasonable  length  of  time  run  its  trains 
at  an  unsafe  and  unreasonable  rate  of  speed  and  so  rapidly  as  to 
endanger  and  hazard  the  safety  and  life  of  persons  traveling  upon 
the  turnpike  leading  from  ftarrodsburg  to  and  through  Burgin, 
which  was  and  is  a  public  highway,  at  a  point  where  said  railroad 
crosses  said  pike  in  Burgin,  an  incorporated  town,  and  at  a  point 
where  there  is  much  travel  in  buggies  and  vehicles  and  by  pedes- 
trians, and  this  without  sufficient  and  necessary  warning  to  pre- 
vent the  danger,  hazard,  and  inconvenience  to  public  travel."  Ap- 
pellant filed  a  demurrer  to  the  indictment,  which  was  overruled, 
as  was  its  motion  for  a  peremptory  instruction,  made  at  the  con- 
clusion of  the  commonwealth's  testimony,  and  motion  for  a  new 
trial  following  the  verdict  and  judgment. 

According  to  the  evidence  Burgin  is  a  town  of  the  sixth  class, 
with  a  population  of  about  1,000.  Appellant's  road  runs  through 
it  north  and  south,  and  the  turnpike  mentioned  in  the  indictment 
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is  its  principal  thoroughfare  or  street,  and  the  only  one  of  the 
town  crossing  the  railroad.  The  Burgin  post  office,  school,  and 
churches,  as  well  as  its  principal  business  houses,  are  situated 
east  of  the  railroad,  and  its  main  residence  section  west  thereof. 
There  is  a  large  amount  of  travel  over  the  crossing  during  the 
day,  but  the  night  travel  is  less  than  a  third  as  great.  Each  day 
and  night  several  of  appellant's  fast  trains,  both  passenger  and 
freight,  pass  through  Burgin  without  stopping.  At  and  near  the 
crossing  are  numerous  side  tracks,  which  are  often  occupied  by 
empty  or  loaded  freight  cars,  both  day  and  night ;  and  when  this 
is  the  case  it  is  difficult  for  persons  approaching  the  crossing  to 
see  appellant's  trains  coming  from  the  south.  According  to  the 
commonwealth's  evidence  appellant's  through  trains  usually  pass 
Burgin  at  a  speed  of  40  to  70  miles  an  hour.  On  the  other  hand, 
appellant's  testimony  was  to  the  effect  that  these  trains  ran 
through  the  town  at  25  ta  50  miles  an  hour.  The  common- 
wealth's testimony  also  showed  that  a  watchman  was  kept  at  the 
crossing  by  appellant  from  6  a.  m.  to  6  p.  m.  each  day,  but  wholly 
failed  to  show  that  the  trains  of  appellant,  in  approaching  and 
passing  through  Burgin,  did  not  give  the  usual  and  proper  sig- 
nals, while  that  of  appellant  showed  that  such  signals  were  in- 
variably given;  and  there  was  no  contrariety  of  evi- 
dence as  to  the  further  fact  that  no  one  had  ever  been  injured 
at  or  near  the  crossing  by  appellant's  manner  of  operating  its 
trains. 

Appellant's  complaint  of  the  trial  court's  action  in  overruling 
its  demurrer  to  the  indictoient  cannot  be  sustained.  If,  as  charged 
in  the  indictment,  appellant  willfully,  habitually,  and  for  an  un- 
reasonable length  of  time  ran  its  trains  through  Burgin  at  such 
a  rapid,  unreasonable,  and  unsafe  rate  of  speed  as  to  endanger 
the  lives  or  safety  of  persons  using  the  crossing,  and  this,  as  in 
substance  further  alleged,  was  habitually  done  without  the  cus- 
tomary and  necessary  warning  signals  of  their  approach,  these 
acts  were  sufficient  to  constitute  the  offense  charged.  In  Louis- 
ville, Cincinnati  &  Lexington  Railroad  Company  z\  Common- 
wealth, 80  Ky.  143,  44  Am.  Rep.  468,  an  indictment  for  a  com- 
mon-law nuisance,  charged  to  have  been  committed  by  appellant 
at  a  crossing  of  the  turnpike  and  its  railroad  by  "habitually  run- 
ning its  trains  at  an  unsafe  and  unreasonable* rate  of  speed,  and 
so  rapidly  as  to  endanger,  hazard,  and  injure  persons  traveling 
upon  the  turnpike,  without  giving  warning  signals  or  taking  pre- 
cautions to  avoid  injuring  such  persons  by  approaching  trains," 
was  held  to  sufficiently  state  a  public  offense.  As  in  language 
and  meaning  the  indictment  in  the  case  at  bar  is  substantially  the 
same  as  that  of  the  case  supra,  we  are  constrained  to  hold  tliat 
the  demurrer  to  it  was  properly  overruled. 

We  are  of  opinion,  however,  that  the  evidence  introduced  by 
die  commonwealth,  in  this  case  did  not  warrant  a  conviction ;  for, 
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in  order  to  find  appellant  guilty  of  the  offense  charged,  it  was  nec- 
essary, not  only  that  it  should  have  proved  such  habitually  rapid 
running  of  its  trains  by  appellant  as  was  reasonably  calculated  to 
endanger  or  injure  persons  using  the  crossing,  but  also  that  such 
running  of  its  trains  was  without  the  necessary  warning  or  signals 
or  other  precautions  to  avoid  injuring  those  using  the  crossing.  Ac- 
cording to  the  evidence  appellant's  trains,  in  approaching  the  Bur- 
gin  crossing,  always  gave  the  customary  statutory  signals,  in  addi- 
tion to  which  appellant  took  the  precuation  to  keep  a  watchman  at 
the  crossing  from  6  a.  m.  to  6  p:  m.  each  day.  This  view  of  the 
law  was  adopted  by  the  court  in  L.,  C.  &  L.  R.  R.  Co.  v.  Common- 
wealth, supra.  The  opinion,  after  stating  the  facts  as  to  the  char- 
acter of  the  crossing  in  that  ease,  the  obstructions  near  it,  its  large 
and  constant  use  by  the  traveling  public,  and  the  speed  at  which 
the  railroad  company  ran  its  trains  in  approaching  it,  proceeds  to 
say:  "This  evidence  clearly  establishes  the  fact  that  the  safety 
of  the  numerous  persons  passing  over  the  crossing  requires  that 
warning  signals  should  be  given  of  the  approach  of  trains.  The 
jury  by  their  verdict  in  effect  found  that  appellant  habitually 
failed  to  give  such  signals,  and,  as  they  were  necessary  to  the 
safety  of  the  public  from  danger  of  approaching  trains,  the  ap- 
pellant was  legally  convicted,  unless  the  finding  of  the  jury  is 
without  evidence  to  support  it.  There  is  evidence  of  the  failure 
to  give  any  warning  signals  on  several  occasions,  and  the  tes- 
timony introduced  by  appellant  to  establish  the  custom  of  ring- 
ing the  bell  or  sounding  the  whistle  on  the  approach  of  trains  to 
the  crossing  does  not  show  that  such  signals  were  universally 
given,  and  it  lacks  some  of  the  elements  of  certainty."  L.  &  N. 
R.  R.  Co.  z\  Commonwealth,  13  Bush,  390. 

We  have  in  this  state  no  statute  regulating  the  rate  of  speed 
at  which  railroads  shall  operate  their  trains,  and  while,  in  civil 
actions  brought  by  persons  for  injuries  resulting  from  the  alleged 
negligence  of  railroad  companies,  this  court  has  time  and  again 
held  that  such  rapid  running  of  a  train  over  the  streets  or  cross- 
ings of  a  town  or  city  as  would  render  unavailing  signals  that 
may  have  been  given  of  its  approach  was  such  evidence  of  neg- 
ligence as  would  entitle  the  person  injured  thereby  to  recover 
damages,  it  has  never  undertaken  to  fix  a  rate  of  speed  at  which 
trains  should  be  operated  in  towns  or  cities,  and  manifestly  could 
not  do  so,  in  the  absence  of  a  statute  or  ordinance  authorizing 
it.  Its  rulings  have  gone  no  further,  therefore,  than  to  decide 
whether  the  facts  of  such  cases  as  were  brought  to  it  for  review 
did  or  did  not  show  negligence.  The  rule  announced  by  this  court 
in  civil  actions  for  injuries  alleged  to  have  been  received  on  the 
streets  or  crossings  of  a  town  or  city  through  the  negligence  of 
those  operating  railroad  trains  is  that  greater  care  should  be  used 
in  running  trains  on  the  streets  or  crossings  of  a  town  or  city 
than  is  required  to  be  exercised  in  approaching  highway  cross- 


620       Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Cincinnatit  etc,  Ry.  Co.  v,  Commoa wealth 

ings  in  the  country,  because  of  the  larger  amount  of  travel  and 
constant  presence  of  persons  on  the  streets  and  crossings.  Un- 
der such  circumstances,  in  addition  to  giving  and  continuing  the 
customary  signals  and  keeping  a  constant  lookout,  the  trainmen 
should  reduce  the  speed  of  the  train,  so  as  to  lessen  the  danger 
of  injury  to  persons  on  the  street  or  crossing  from  its  movements. 
McCab's  Adm'x  z\  Maysville  &  Big  Sandy  Ry.  Co.,  89  S.  W. 
683,  28  Ky.  Law  Rep.  536.  On  the  other  hand,  the  rule  as  to 
the  degree  of  care  to  be  used  by  those  in  charge  of  a  train  in 
approaching  a  country  crossing  is,  not  that  the  speed  of  the  train 
be  slackened,  but  that,  where  the  speed  of  the  train  is  great,  care 
in  giving  warning  of  its  approach  to  the  crossing  should  be  com- 
mensurate with  the  danger  to  be  avoided.  L.  &  N.  R.  R.  Co. 
V,  Molloy's  Adm'x,  28  Ky.  Law  Rep.  1113. 

But,  in  order  to  sustain  a  penal  prosecution  against  a  railroad 
comf)any  for  running  its  trains  in  city  or  county  at  a  high  or  even 
dangerous  rate  of  speed,  either  upon  a  street  or  in  approaching 
a  crossing,  it  must  be  shown  that  such  running  of  the  trains  was 
attended  with  a  failure  on  the  part  of  those  operating  them  to 
give  the  necessary  and  usual  signals  of  their  coming.  Section 
786,  Ky.  St.  1903,  provides:  "Every  [railroad]  company  shall 
provide  each  locomotive  engine  passing  upon  its  road  with  a  bell 
of  ordinary  size  and  steam  whistle,  and  each  bell  shall  be  rung, 
or  whistle  sounded  outside  of  incorporated  cities  and  towns  of 
a  distance  of  at  least  fifty  rods  from  the  place  where  the  road 
crosses  upon  the  same  level  any  highway  or-  crossing,  at  which 
a  signboard  is  required  to  be  maintained,  and  such  bell  shall  be 
rung  or  whistle  sounded  continuously  or  alternately,  until  the 
engine  has  reached  such  highway  crossing,  and  shall  give  such 
signals  in  cities  and  towns  as  the  legislative  authorities  thereof 
may  require."  It  will  be  observed  that  the  last  clause  of  section 
786  confers  upon  the  legislative  authorities  of  all  cities  and  towns 
of  the  commonwealth  the  exclusive  power  to  determine  and  by 
ordinance  declare  what  signals  shall  be  given  therein  by  trains 
running  through  their  corporate  limits,  whether  upon  the  streets 
or  crossings.  In  Chesapeake  &  Ohio  Railway  Company  v.  City 
of  Maysville,  69  S.  W.  728,  24  Ky.  Rep.  615,  the  validity  of  an 
ordinance  of  the  appellee  city  compelling  the  appellant  railway 
company  to  erect  and  maintain  gates  at  certain  crossings  in  the 
city  was  attacked  upon  the  ground  that  it  was  unconstitutional 
and  its  enforcement  would  amount  to  usurpation  on  the  part  of 
the  city  of  power  vested  by  law  in  the  railroad  commissioners 
and  which  could  be  exercised  by  them  alone.  Both  contentions 
were  rejected  by  this  court ;  the  opinion  declaring  that  the  charter 
of  Maysville,  a  city  of  the  fourth  class,  expressly  authorized  the 
enactment  of  the  ordinance,  and,  in  addition,  that  section  774,  Ky. 
St.  1903,  under  which  the  power  in  question  was  claimed  for  the 
railroad  commissioners,  only  authorize  them  to  compel  the  erec- 


yoi,  27  R  R  R— Vol,  50  Am  &  Eng  R  Cas,  N  S        621 

Cincinnati,  etc.»  Ry.  Co.  v.  Commonwealth 

tion  and  maintenance  of  gates  at  highway  crossings  within  a  mile 
of  the  corporate  limits  of  any  city  or  town  of  this  commonwealth. 

Not  only  may  the  town  of  Burgin,  under  the  power  conferred 
by  section  786  of  the  Statutes,  suprp,  by  ordinance  require  ap- 
pellant to  adopt  such  signals  as  may  be  reasonably  necessary  to 
give  warning  of  the  approach  of  its  trains  to  the  crossing  in 
question,  but  it  may  require  of  it  such  other  reasonable  precau- 
tions as  to  the  speed  of  the  trains  in  approaching  the  crossing 
or  passing  through  the  corporate  limits  of  the  town  as  may  be 
needful  for  the  safety  of  the  public;  for  a  town  of  the  sixth 
class,  like  Burgin,  is  by  the  provisions  of  subsection  7,  §  3704, 
Ky.  St.  1903,  empowered  through  its  board  of  trustees  "to  *  *  * 
enact  and  enforce  within  the  limits  of  said  town  all  other  local, 
police,  sanitary  and  other  regulations'  as  do  not  conflict  with  the 
general  laws.'*  While,  in  requiring  appellant  to  keep  a  watch- 
man at  the  Burgin  crossing,  the  railroad  commissioners  may  have 
transcended  their  authority,  it  was  a  precaution  which  inured  to 
the  benefit  of  the  citizens  of  that  town.  The  testimony  as  to 
the  stationing  of  the  watchman  at  the  crossing  and  the  purpose 
thereof  having  properly  been  admitted  by  the  court,  we  do  not 
think  it  would  have  been  improper  to  admit  the  testimony  offered 
by  appellant  to  the  effect  that  in  placing  the  watchman  at  the 
crossing  it  acted  upon  a  suggestion  or  requirement  of  the  rail- 
road commissioners,  as  it  tended  to  show  appellant's  ^od  faith 
in  attempting  to  protect  persons  using  the  crossing  against  the 
dangers  arising  from  the  passing  of  its  trains.  We  do  not  mean 
to  say  that  appellant  should  have  been  acquitted  because  of  the 
failure  of  Burgin's  board  of  trustees  to  adopt  an  ordinance  with 
respect  to  the  signals  to  be  given  by  appellant's  trains  in  ap- 
proaching the  crossing,  or  running  through  the  town ;  but  as,  ac- 
cording to  the  evidence,  appellant's  trains  in  approaching  the 
Burgin  crossing  universally  gave  the  warning  signals  required  by 
statute  in  respect  to  crossing  outside  of  incorporated  towns  and 
cities,  and  it  in  addition  kept  a  watchman  at  the  crossing  each 
day  during  the  hours  mainly  devoted  to  travel  on  the  turnpike 
and  crossing,  these  facts,  in  the  absence  of  an  ordinance  of  the 
town  of  Burgin  requiring  other  than  the  statutory  warning  signals 
from  appellant's  trains  in  approaching  the  crossing,  entitled  ap- 
pellant, notwithstanding  the  fast  running  of  its  trains,  to  an  ac- 
quittal at  the  hands  of  the  jury.  We  are  of  opinion,  therefore, 
that  the  trial  court,  after  the  introduction  of  all  the  testimony, 
should  have  peremptorily  instructed  the  jury  to  find  appellant  not 
guilty. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and  case 
remanded  for  a  new  trial  and  other  necessary  proceedings  con- 
sistent with  the  opinion. 
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(Court   of   Errors  and  Appeals   of  New  Jersey,  June  21,   1907.) 

[67    Atl.    Rep.    79.] 

Master  and  Servant — Injuries  to  Servant — Evidence.* — Plaintiff's 
intestate  was  one  of  a  gang  of  men  emplo^-^ed  by  the  defendant 
company  on  its  tracks  tamping  ties.  The  evidence  at  the  close 
of  plaintiff's  case  proved  a  custom  that  the  men  should  be  warned 
by  the  boss  or  foreman  of  the  approach  of  a  train,  and  that  the 
plaintiff's  intestate  was  run  down  and  killed  because  of  the  failure  of 
the  foreman  to  give  such  warning.  Held,  that  upon  such  uncon- 
tradicted proof  a  motion  to  nonsuit  was  rightfully  denied.  The 
decedent  had  the  right  to  rely  upon  such  warning  being  given  in 
case  there  was  any  danger  from  approaching  trains. 

Same — Negligence  of  Foreman — Liability  of  Master.f — Where  the 
custom  of  giving  a  warning  by  the  foreman  its  proved,  it  is  embraced 
in  the  duty  owed  by  the  master  to  the  servants,  and  for  the  failure 
of  the  foreman  properly  to  discharge  that  duty  the  master  is  re- 
sponsible. 

Same — Questions  for  Jury. — Where  unusual  conditions  are  shown 
to  exist,  such  as  the  passing  of  noisy  freight  trains,  which  may  in- 
terfere with  the  servants  hearing  the  customary  warning  or  signals, 
it  was  properly  left  to  the  jury  to  say  whether,  under  such  imusual 
conditions,  the  customary  warnings  were   sufficient. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Emil  Germanus,  as  administrator  by  Michael  Mar- 
cincsak,  against  the  Lehigh  V'alley  Railroad  Company.  Judgment 
for  plaintiff.     Defendant  brings  error.     Affirmed. 

McCarter  &  English,  for  plaintiff  in  error. 
Thomas  L.  Raymond,  for  defendant  in  error. 

Vroom,  J.    The  plaintiff's  intestate  was  one  of  a  gang  of  la- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  an 
employee  to  assume  that  his  master,  or  his  representative,  has  per- 
formed, or  will  perform,  the  duties  owing  to  him,  see  foot-notes  ap- 
pended to  Southern  Ry.  Co.  v.  Simmons  (Va.),  21  R.  R.  R.  572,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  572;  foot-notes  appe*nded  to  Chicago, 
etc.,  Ry.  Co.  v.  Riley  (C.  C.  A.),  20  R.  R.  R.  403,  43  Am.  &  Eng.  R- 
Cas.,  N.  S.,  403;  foot-notes  appended  to  Wiest  v.  Coal  Creek  R.  Co. 
(Wash.),  20  R.  R.  R.  398,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  398. 

tFor  the  authorities  in  this  series  on  the  question  whether  ^a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  him,  see  foot-notes 
appended  to  Chicago,  etc.,  R.  Co.  v.  Kimmel  (111.),  21  R.  R.  R- 
384,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  384;  foot-notes  appended  to 
Jemming  v.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R.  R.  697,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  697. 
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borers  in  the  employ  of  the  defendant  company.  They  were  work- 
ing on  the  day  of  the  accident  on  the  main  line  of  the  defendant's 
railroad  between  Elizabeth  and  Roselle,  and  were  engaged,  under 
the  direction  of  one  Kutora,  as  foreman,  in  tamping  ties.  The 
track  at  that  point  to  the  west  is  directly  straight  for  over  a  mile. 
The  plaintiff's  intestate  was  working  on  the  east-bound  track, 
facing  Elizabeth,  with  his  back  toward  the  direction  from  which 
trains  would  come.  He  was  killed  by  being  run  down  by  a  special 
engine  running  on  the  said  east-bound  track,  and  when  he  was 
struck  was  bending  forward  working  with  his  pick.  The  men 
constituting  the  gang  were  strung  out  in  a  line  on  the  said  track. 
The  deceased  was  working  standing  with  his  back  to  the  ap- 
poaching  engine,  and  was  the  third  in  the  line.  The  foreman, 
Kutora,  was  some  eight  or  nine  steps  from  him.  About  the  time 
of  the  accident,  a  long,  empty,  and  noisy  freight  train  was  passing 
on  the  west-bound  track,  along  side  of  the  place  where  the  men 
worked.  The  engine  which  ran  down  and  killed  plaintiff's  in- 
testate was  in  use  by  the  officials  of  the  road  on  a  tour  of  in- 
spection, and  was  returning  from  such  a  trip,  and  had  on  board 
certain  officers  of  the  company.  It  was  claimed  by  the  engineer 
that  the  bell  was  rung  and  the  whistle  blown  from  Roselle  until 
the  deceased  was  struck.  The  testimony  on  the  part  of  the  plain- 
tiff was  that  no  signals  were  given  of  the  approach  of  the  en- 
gine. According  to  the  evidence  of  the  plaintiff's  witnesses,  it 
was  the  custom  of  the  foreman  to  call  out  to  the  men  to  look 
out  on  the  approach  of  trains,  and  even  to  push  them  away  if 
they  did  not  move  in  time,  but  that  on  this  occasion  no  warning 
at  all  was  given  by  the  foreman.  The  foreman,  Kutora,  testified 
that  he  had  given  two  warnings,  and  was  corroborated  by  one 
of  the  gang  of  men. 

At  the  close  of  the  plaintiff's  case  a  motion  was  made  for  a 
nonsuit,  which  was  denied  by  the  learned  trial  justice,  and  this 
refusal  forms  the  basis  for  the  first  error  assigned.  The  ground 
urged  in  support  of  the  motion  was  "that  the  place  where  the 
plaintiff's  intestate  was  working  was  one  of  obvious  danger,  and 
that  he  can  only  escape  from  the  liability  that  comes  from  oc- 
aipying  such  a  position,  in  a  suit  against  the  master,  upon  sub- 
stantial proof  of  the  existence  of  a  custom  on  the  part  of  the 
company  to  notify  the  employees,  so  situated  as  the  decedent  in 
this  case  was,  of  the  approach  of  a  train,  and  that  there  is  no 
proof  of  the  custom  of  giving  warning  by  the  boss  or  foreman." 
I  think  the  motion  to  nonsuit  was  properly  denied.  As  the  case 
stood  when  the  case  for  the  plaintiff  was  closed,  there  was  proof 
uncontradicted  that  it  was  the  custom  of  the  company  by  its 
foreman  to  warn  men  working  on  the  tracks,  as  this  gang  were, 
of  the  approach  of  trains,  and  that  in  this  particular  instance  the 
warning  was  not  given.  The  deceased  had  the  right  to  rely  upon 
such  a  warning  being  given,  in  case  there  was  any  danger  from 


624        Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Germanus  v.  Ltehigh  Valley  R.  Co 

approaching  trains.  D*Agostino  v.  Penna.  R.  R.  Co.,  72  N.  J. 
Law,  358,  60  Atl.  1113.  It  was  correctly  held  in  that  case  that 
where  a  workman  in  the  discharge  of  his  duty  has  placed  himself 
in  a  position  of  probable  danger,  and  where  he  has  a  right  to 
expect  a  warning  before  the  danger  becomes  actual,  and  he  is 
injured  because  no  warning  is  given,  the  question  whether  he 
assumed  the  risk  or  was  guilty  of  contributory  negligence  cannot 
be  decided  by  the  court.  Albanese  7\  Penna.  R.  R.  Co.,  70  N.  J. 
Law,  241,  57  Atl.  447;  Harmer  v.  Reed  Apartment  Co.,  67  N.  J. 
Law,  332,  53  Atl.  402.  This  case  is  distinguished  from  the  recent 
decision  of  this  court  in  Precodnick  v.  Lehigh  Valley  R.  R.  Co., 
65  Atl.  1047.  There  the  necessity  of  the  giving  warning  to  the 
men  while  working  together  as  a  gang,  under  the  custom  of 
system  proved,  was  held  part  of  the  duty  owed  by  the  company 
to  them ;  but  it  appeared  that  the  deceased  in  that  case  was  work- 
ing at  a  distance  from  the  gang,  and  the  custom  was  clearly  shown 
that  when  so  sent  out  by  himself  it  was  incumbent  upon  the 
workman  to  look  out  for  his  own  safety;  the  distinction  clearly 
being  that  in  the  case  now  under  consideration  he  had  the  right 
to  expect  a  warning,  while  in  the  Precodnick  Case  he  had  not 
such  a  right,  by  reason  of  the  system  under  which  he  was 
working. 

It  was  further  sought  to  sustain  the  motion  for  a  nonsuit  upon 
the  ground  that  the  foreman,  Kutora,  was  a  fellow  servant  with 
the  plaintiff's  intestate.  While  this  point  was  not  included  in  or 
strictly  raised  by  the  motion  for  nonsuit,  yet  it  was  clearly  present 
in  the  mind  of  the  trial  judge.  He  said,  in  denying  the  motion: 
"As  I  understand  the  rule  laid  down  by  our  cases,  Kutora  was 
not  acting  as  a  fellow  servant  of  the  deceased,  but  was  the  repre- 
sentative of  the  master,  performing  the  master's  work,  and  for 
his  failure  the  master  is  responsible.  His  failure  is  not  in  that 
regard  the  failure  of  a  fellow  workman."  The  rule  laid  down 
in  this  court  in  Bellville  Stone  Co.  v.  Mooney,  61  N.  J.  Law, 
253,  39  Atl.  764,  39  L.  R.  A.  834,  controlling  this  question,  is  too 
well  settled  to  call  for  any  further  discussion.  In  that  case  Mr. 
Justice  Dixon  said :  "That  the  giving  of  warning  was  embraced 
in  the  duty  owed  by  an  employer  to  his  employees ;  that  the  place 
where  he  sets  them  to  work  shall  be  kept  safe:  that  the  failure 
of  the  foreman  to  perform  this  duty  carefully  was  imputable  to 
the  employer;  that  such  failure  was  not  one  of  those  obvious 
dangers  of  which  the  employee  assumed  the  risk."  D'Agostino 
V.  Penna.  R.  R.  Co.,  supra. 

The  other  assignments  of  error  were  based  upon  exceptions 
taken  to  the  charge  of  the  trial  judge.  The  second,  third,  and 
seventh  exceptions  were  argued  together.  They  were  as  follows: 
"(2)  All  that  the  defendant  was  obliged  to  do  was  to  use  reason- 
able care  to  see  that  customary  warning  was  given  of  an  ap- 
proaching engine.    If  the  jury  believe  that  the  noise  of  a  passing 
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freight  train  on  the  west-bound  track  interfered  with  the  plain- 
tiff hearing  such  signals  or  warning,  the  plaintiff  cannot  recover. 
(3)  Any  increased  danger  arising  from  the  presence  of  a  noisy 
freight  train,  and  the  consequent  difficulty  in  hearing  the  signals 
or  warning  of  an  approaching  engine,  was  a  risk  assumed  by  the 
decedent.  The  railroad  company  was  not  bound  to  increase  or 
change  its  customary  call  or  warning  by  reason  of  the  accidental 
presence  of  a  freight  train  making  a  noise  on  the  west-bound 
track."  "(7)  For  any  difficulty  in  hearing  the  warning  of  the 
foreman,  if  any  were  given,  arising  from  the  fact  that  a  train 
of  empty  coal  and  freight  cars  was  passing  by,  the  company  was 
in  no  wise  responsible." 

It  was  insisted  upon  the  part  of  the  plaintiff  in  error  that  these 
requests  raised  the  question  whether  the  passing  of  the  freight 
train  and  its  attendant  noise  fastened  an  additional  burden  on  the 
defendant  to  bring  home  its  warning  to  the  workman,  or  did  it 
impose  an  additional  duty  on  the  decedent  to  be  on  his  guard  in 
the  presence  of  the  increased  danger?     These  requests  the  trial 
judge  declined  to  charge,  and  very  properly  said  it  was  for  the 
jury  to  say  whether  the  customary  warning  was  enough  under 
the  unusual  conditions  which  existed.     In  his  charge,  after  re- 
ferring to  the  fact  that  the  giving  of  a  warning  is  embraced  in 
the  duty  owed  by  the  employer  to  the  employee  he  said:     "If 
you  find  that  this  signal  was  not  given  by  Kutora  in  a  way  to 
warn  these  workmen  soon  enough  to  enable  them  safely  to  escape, 
then  there  is  another  question  which  you  must  determine  ad- 
versely to  the  railroad  company  before  you  can   fasten  ,the  re- 
sponsibility upon  them ;  and  that  is  this :     Was  the  lllowing  of 
the  whistle  of  this  train  and  the  ringing  of  this  bell  continuously 
a  discharge  of  the  duty  which  this  railroad  company  owed  to  this 
decedent?     That  is,  to  use  reasonable  care   for  his  protection 
while  he  was  at  work  on  that  track?    Now,  it  would  seem  to  me 
that,  ordinarily,  nothing  could  be  more  effective  to  warn  a  man 
working  upon  a  railroad  track  of  the  fact  that  a  train  was  ap- 
proaching than  by  the  continuous  blowing  of  the  whistle  on  the 
engine.     It  is  for  you  to  say  whether  that  is  a  full  performance 
of  the  company's  duty  under  all  conditions.    Were  the  surround- 
ings such  that  the  blowing  of  the  whistle  could  not  be  heard  by 
these  men,  notwithstanding  the  continuity  of  its  blowing?     The 
testimony  is  that  they  all  kept  on  at  work  on  this  track  until  the 
engine  was  close  upon  them.     Did  the  freight  train  which  was 
passing  at  the  time  drown  the  noise  of  the  whistle  until  the  en- 
gine was  close  upon  these  men?    If  it  did,  then  that  warning  was 
not  effective.    The  fact  that  it  was  not  effective  is  not  conclusive 
negligence  on  the  part  of  the  railroad  company.     Ought  they  to 
have  anticipated  that,  under  the  conditions  existing  at  that  time 
and  place,  that  warning  would  not  be  one  which  would  be  heard 
by  these  men?"     The  subject  of  the  warnings  was  thus  fairly 
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placed  before  the  jury,  and  there  was  no  error  in  leaving  it  to 
their  determination. 

The  other  assignments  of  error  relied  upon  by  the  plaintiff  in 
error  were  based  upon  the  fourth  and  fifth  requests  to  charge. 
The  fourth  request  was  "that  if  the  company  gave  warning  or 
signal  of  the  approaching  engine,  and  the  decedent  hesitated  or 
delayed  obeying,  and  thereby  was  killed,  there  can  be  no  recov- 
ery.'* To  have  charged  this  request  would  have  amounted  to  a 
determination,  as  a  matter  of  law,  that  any  hesitation  or  delay  in 
obeying  amounted  to  contributory  negligence,  and  would  have 
defeated  the  action,  and  was  properly  refused.  The  question  of 
contributory  negligence  was  correctly  submitted  to  the  jury;  tlie 
trial  judge  in  his  charge  saying:  "If  you  say  that  the  warning 
was  given  in  such  a  way  that  he  must  have  heard  it,  if  he  had 
been  paying  the  attention  which  he,  as  a  prudent  man,  is  required 
to  pay,  working  in  a  place  of  danger  and  knowing  the  system 
which  is  adopted  for  his  safety,  then  the  railroad  company  is 
in  no  default  in  the  performance  of  the  duty  which  it  owed  to 
him  of  taking  reasonable  care  for  his  safety,  and  the  plaintiff 
could  not  recover." 

The  fifth  request  was  as  follows:  "No  duty  was  cast  upon 
the  defendant  to  pull  the  decedent  off  the  track;  nor  was  the 
defendant  bound  to  have  a  foreman  near  enough  to  every  work- 
man as  that  his  warning  should  be  heard  by  each,  in  addition  to 
giving  the  customary  warning  by  bell  or  whistle,  or  both."  The 
trial  judge  declined  to  charge  this  request,  saying  that  it  had 
injected  ii^to  it  a  statement  not  warranted  by  the  proof;  that  is, 
that  the  warning  customarily  given  to  laborers  on  the  track  of  an 
approaching  engine  or  train  was  by  whistle  or  bell,  and  that  there 
was  no  proof  that  any  such  signal  had  ever  been  given  before; 
and,  when  it  is  considered  that  the  evidence  tended  to  show  that 
the  warning  by  the  boss  or  foreman  was  the  customary  warning, 
it  cannot  be  said,  as  a  proposition  of  law,  that  the  company  did 
not  owe  the  duty  to  this  man  to  have  the  foreman  near  enough  to 
the  workmen  so  that  his  warning  could  be  heard  by  each. 

I  find  no  error  in  the  record,  and  the  judgment  brought  up 
should  be  affirmed. 
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CooNEY  V,  Commonwealth  Ave.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  June  18, 1907.) 

[81   N.   E.    Rep.   905.] 

Master  and  Servant — Injuries  to  Servant — Duty  of  Master.* — An 

employer  by  the  contract  of  employment  impliedly  undertakes  to 
provide  the  employees  with  suitable  appliances  and  a  safe  place  in 
which  to  work  and  to  use  reasonable  diligence  in  employing  compe- 
tent servants.  * 

Same — Fellow  Servants — Incompetency — Liability  of  Master. — 
Where  a  servant  originally  competent  becomes  during  the  service 
incompetent,  and  the  incompetency  is  known,  or  in  the  exercise  of 
reasonable  diligence  should  have  been  discovered,  and  the  employ- 
ment is  continued,  the  masters  liability  is  the  same  as  if  he  had 
knowingly  or  negligently  hired  an  incompetent  servant. 

Same — Evidence — Admlssibility.f — In  an  action  by  an  employee  for 
injuries  caused  by  the  incompetency  of  a  fellow  servant,  single  in- 
stances of  incompetency  of  the  fellow  servant  are  inadmissible;  but 
his  general  reputation  as  a  person  deficient  in  skill  in  performance 
of  his  duties  is  admissible. 

Same — Knowledge  of  Master  of  Incompetency  of  Servant4 — The 
knowledge  of  the  assistant  superintendent  of  a  street  railway  com- 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad  company,  as  an  employer,  to  furnish  safe  appli- 
ances, see  foot-notes  appended  to  Shandrew  v,  Chicago,  etc.,  Ry. 
Co.  (C.  C.  A),  22  R.  R.  R.  588,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  588; 
Moore  v.  Southern  Ry.  Co.  (N.  Car.),  22  R.  R.  R.  635,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  635;  foot-notes  appended  to  Collins  v.  Louisville 
&  N.  R.  Co.  (Ky.),  22  R.  R.  R.  78,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  78; 
fo.ot-notes  appended  to  McGregor  v.  Pennsylvania  R.  Co.  (Pa.),  22 
R.  R.  R.  76,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  76;  Vissman  v.  Southern 
Ry.  Co.  (Ky.),  22  R.  R.  R.  57,  45  Am.  &  Eng.  R,  Cas.,  N.  S.,  57; 
foot-notes  appended  to  Denver  &  G.  R.  Co.t;.  Burchard  (Colo.),  21 
R.  R.  R.  361,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  361. 

For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  railroad  company  in  furnishing  an  employee  a  safe  place 
to  work,  see  foot-notes  appended  to  McGregor  v.  Pennsylvania  R. 
Co.  (Pa.),  22  R.  R.  R.  76,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  76;  foot-notes 
appended  to  Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C.  C.  A.),  20  R.  R. 
R.  553,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  553;  foot-notes  appended  to 
McTagart  v.  Maine  Cent.  R.  Co.  (Me.),  19  R.  R.  R.  240,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  240. 

tSee  extensive  note,  18  R.  R.  R.  296,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  296. 

tFor  the  authorities  in  this  series  on  the  question  whether  the 
knowledge  of  a  railroad  employee  is  notice  to  his  company,  see 
foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r 
(Ky.),  20  R.  R.  R.  413,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  Chicago 
&  A.  Ry.  Co.  V.  Waters  (111.),  20  R.  R.  R.  166,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  166. 
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pany,  charged  with  the  duty  of  supervising  the  operation  of  cars 
that  a  motorman  was  incompetent  and  would  not  be  able  to  run  a 
car  properly,  which  knowledge  was  communicated  to  the  superin- 
tendent, must  be  imputed  to  the  company. 

Same — Incompetent  Fellow  Servant — Liability  of  Master. — An  em- 
ployee, seeking  to  recover  for  injuries  sustained  in  consequence  of 
the  incompetency  of  a  fellow  servant  retained  by  the  employer  wth 
knowledge  of  the  facts,  must  not  only  prove  prior  incompetency  of 
the  fellow  servant,  of  which  the  employer  could  have  had  knowledge, 
as  well  as  the  retention  by  the  employer  of  an  incompetent  servant, 
but  also  that  the  accident  resulting  in  the  injury  complained  of  was 
occasioned  by  such  incompetency. 

Same — Evidence — SufiBciency. — In  an  action  by  a  street  car  con- 
ductor for  injuries  received  in  consequence  of  the  incompetency  of 
the  motorman  operating  the  car,  evidence  examined,  and  held  to 
justify  a  finding  that  the  accident  was  due  to  the  motorman's  lack  of 
ordinary  skill. 

Same. — An  employee,  seeking  to  recover  from  his  employer  for 
personal  injuries,  who  introduces  testimony  from  which  a  single 
ground  of  negligence  on  the  part  of  the  employer  may  be  found,  is 
under  no  obligation  to  go  further. 

Same — Question  for  Jury. — In  an  action  by  a  street  car  conductor 
for  injuries  sustained  in  consequence  of  the^  incompetency  of  the 
motorman  in  charge  of  the  car,  evidence  examined,  and  held,  that 
the  question  whether  the  conductor  assumed  the  risk  arising  from 
the  incompetency  of  the  motorman  was  for  the  jury. 

Same — Instructions. — An  instruction,  in  an  action  by  a  street  car 
conductor  for  injuries  caused  by  the  incompetency  of  the  motorman, 
that  the  motorman  was  required  to  exercise  the  degree  of  care  called 
for  under  the  circumstances,  and  if  there  had  been  only  one  passen- 
ger, the  conductor,  the  duty  imposed  would  have  been  reasonable 
care  with  reference  to  the  circumstances,  while  with  reference  to 
passengers  the  motorman  was  called  on  to  exercise  the  highest  de- 
gree of  care  consistent  with  the  performance  of  his  duties,  was  not 
erroneous,  as  leading  the  jury  to  believe  that  the  conductor  was  to 
be  considered  a  passenger,  requiring  the  company  to  exercise  the 
highest  degree  of  diligence. 

Trial — Instructions — Requests — Necessity. — Where,  in  an  action  by 
a  street  car  conductor  for  injuries  caused  by  incompetency  of  the 
motorman,  the  company  deemed  that  a  charge  might  have  led  the 
jury  to  consider  that  the  question  was  one  involving  the  motorman's 
due  care,  rather  than  that  of  his  incompetency,  it  was  the  duty  of 
the  company  to  ask  for  more  specific  instructions. 

Exceptions  from  Superior  Court,  Middlesex  County;  John  H. 
Hardy,  Judge. 

Action  by  James  J.  Cooney  against  the  Commonwealth  Avenue 
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Street  Railway  O^mpany.    There  was  a  verdict  for  plaintiff,  and 
defendant  brings  exceptions.     Overruled. 

Vahey,  Innes  &  Mansfield^  for  plaintiff. 

Walter  L  Badger,  George  A.  Drury,  and  Wm,  Harold  Hitch- 
cock, for  defendant. 

BralEy,  J.  By  its  contract  the  defendant  impliedly  undertook 
to  provide  the  plaintiff  with  suitable  appliances,  to  furnish  a 
safe  place  in  which  he  could  perform  his  work  according  to  the 
nature  of  the  service,  and  to  use  reasonable  diligence  in  employ- 
ing competent  fellow  servants  for  the  performance  of  their  re- 
spective duties.  Snow  v,  Housatonic  R.  R.  Co.,  8  Allen,  441, 
85  Am.  Dec.  720 ;  Wabash  Ry.  Co.  v,  McDaniels,  107  U.  S.  454, 
2  Sup.  Ct.  932,  27  L.  Ed.  605.  If  originally  competent,  but  during 
service  'a  servant  becomes  incompetent,  and  such  incompetency 
either  is  known,  or  in  the  exercise  of  reasonable  diligence  should 
have  been  discovered,  then,  where  the  employment  is  continued, 
the  master's  liability  remains  the  same  as  if  he  knowingly,  or  neg- 
ligently, had  hired  him  in  the  beginning.  Gillman  v.  Eastern  R. 
R.  Co.,  13  Allen,  433,  441,  90  Am.  Dec.  210.  Upon  the  trial 
of  such  an  issue  single  instances  of  inefficiency  are  inadmissible, 
but  the  servant's  general  reputation  as  a  person  deficient  in  skill 
in  the  performance  of  the  service  for  which  he  was  engaged  is 
admissible.  Hatt  v.  Nay,  144  Mass.  186,  10  N.  E.  807;  Connors 
V,  Morton,  160  Mass.  333,  35  N.  E.  860;  Palmer  v.  Coyle,  187 
Mass.  136,  139,  72  N.  E.  844.  While  the  previous  experience  of 
one  Mead,  when  the  plaintiff  claims  to  have  been  an  unfit  serv- 
ant, is  not  disclosed,  there  was  evidence  that  having  been  em- 
ployed by  the  defendant,  after  receiving  instructions  from  the 
assistant  superintendent,  he  began  as  a  motorman  to  operate  cars 
independently.  It  presently  was  rumored  among  the  employees, 
that  he  was  incompetent,  and  the  defendant's  assistant  superin- 
tendent, whose  particular  duty  required  him  to  supervise  the 
proper  operation  of  the  cars,  testified  that,  from  observation,  he 
had  become  satisfied  that  Mead  "would  never  be  able  to  run  a 
car  properly."  The  result  of  this  observation  having  been  re- 
ported by  him  to  the  superintendent,  both  of  these  agents  of  the 
defendant  knew  that  by  his  conduct  Mead  had  shown  unfitness 
for  the  duties  of  his  position,  and  their  knowledge  must  be  im- 
puted to  the  defendant.  O'Connor  v,  Adams,  120  Mass.'  427; 
Palmer  v.  Coyle,  ubi  supra. 

But  while  there  was  evidence  of  prior  inefficiency,  of  which 
the  defendant  could  have  been  found  to  have  had  knowledge,  as 
well  as  the  retention  of  an  unfit  servant,  the  plaintiff  cannot 
recover  unless  it  also  appeared  that  the  accident  was  occasioned 
by  his  incapacity.  See  Albro  v,  Agawam  Canal  Co.,  6  Cush,  75 ; 
Curran  v.  Merchants'  Mfg.  Co.,  130  Mass.  374,  375,  39  Am.  Rep. 
457.    Upon  this  question  the  uncontroverted  testimony  makes  it 


630        Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co 

evident  that,  in  the  blasting  of  rock  caused  by  the  construction 
of  a  sewer  in  the  vicinity,  boulders  had  been  thrown  upon  the 
track  of  the  defendant's  railway.    Because  of  this  obstruction  the 
assistant  superintendent  directed  Mead  and  the  plaintiff,  who  re- 
spectively were  acting  as  motorman  and  conductor,  to  change  from 
the  car  they  were  running,  and  complete  the  transit  by^  taking* 
another  car  then  waiting  on  the  futrher  side.     The  change  was 
accordingly  made,  and,  having  proceeded  to  the  end  of  the  route, 
their  positions  were  reversed,  and  the  car  started  on  the  return 
trip.    When  it  approached  the  place  where  under  the  arrangement 
it  should  have  stopped,  the  car  continued  on  its  course,  and  ran 
directly  into  the  boulder,  causing  the  plaintiff's  injuries.     If  of 
average  intelligence,   it  must  be  presumed  that  the  motorman, 
being  aware  that  they  were  to  change  cars  as  before,  knew  if  the 
car  kept  on  there  must  be  a  collision,  and  that  in  its  propier  man- 
agement to  prevent  this  the  motive  power  would  have  to  be  dis- 
connected, and  the  brake  applied,  at  a  certain  distance  from  the 
point  where  it  should  have  been  stopped.    A  failure  to  accomplish 
this  object,  with  a  straight  track,  which  did  not  appear  to  have 
been  otherwise  than  in  good  condition,  and  with  a  car  the  me- 
chanical and  electrical  equipment  of  which  was  not  shown  to  have 
been  defective,  when  considered  in  connection  with  his  reputa- 
tion, was  evidence  that  the  accident  was  due  to  a  lack  of  ordi- 
nary skill.    Having  introduced  testimony  from  which  on  a  single 
ground  its  negligence  could  be  found,  the  plaintiff  was  under  no 
obligation  to  go  further,  and  if  either  the  track  or  the  car  was 
defective,  thereby  causing  the  collision,  as  the  defendant  suggests, 
it  offered  in  evidence  no    proof    that    such    conditions  existed. 
Melvin  r.  Pennsylvania  Steel  Co.,  180  Mass.  196,  62  N.  E.  379; 
Droney  v.  Doherty,  186  Mass.  205,  208,  71  N.  E.  547. 

It  is  further  argued  that  the  plaintiff,  having  heard  of  the  dis- 
qualification of  Mead,  must  be  held  to  have  assumed  any  risk 
of  injury  which  might   follow  therefrom  while  they  were  en- 
gaged in  the  prosecution  of  their  common  employment.     After 
the  plaintiff  had  been  employed,  the  motorman  was  hired,  and 
there  being  no  assumption  of  risk  by  contract,  if  assumed  at  all 
it  must  have  been  by  conduct.    O'Maley  v.  So.  Boston  Gaslight 
Co.,  158  Mass.  135,  136,  32  N.  E.  1119,  47  L.  R.  A.  161.    On 
the  morning  of  the  accident,  after  having  ascertained  that  Mead 
was  to  accompany  him,  the  plaintiff  asked  for  another  motorman, 
and,  being  refused  by  the  "starter"  in  charge  of  the  dispatching 
of  cars,  he  then  requested  that  some  one  else  should  go  as  con- 
ductor.   This  request  also  having  been  denied,  the  plaintiff  then 
took  his  place  on  the  car.     But  w'hile  the  jury  could  find  that 
he  knew  of  the  rumored  incompetency  of  Mead,  such  knowledge 
alone  would  be  insufficient,  for  they  also  could  find  that  he  had 
not  been  informed  of  the  extent  of  his  incapacity,  and  hence  did 
not  fully  appreciate  a  danger  whose  existence  was  caused  solely 
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by  the  defendant's  fault.  An  apprehension  by  the  plaintiff  that 
the  motorman  might  be  careless  in  the  ordinary  management  of 
the  car  might  be  found  not  to  include  necessarily  a  forecast  that, 
after  an  explicit  order  to  stop  at  a  certain  point  to  avoid  an  ob- 
struction plainly  visible  on  the  track,  he  would  be  incapable  of 
obedience,  and  heedlessly  cause  a  collision.  Under  such  circum- 
stances it  cannot  be  held  as  matter  of  law  that  a  servant  volun- 
tarily takes  the  risk  of  the  subsequent  accident,  as  the  conduct 
of  the  servant  also  must  be  found  to  have  been  accompanied  by 
a  voluntary  purpose  to  expose  himself  to  a  danger  which  he  ap- 
preciates. It,  therefore,  became  a  question  of  fact  for  the  jury 
to  determine  under  proper  instructions  whether  the  plaintiff  vol- 
untarily placed  himself  in  this  position.  Mahoney  z'.  Dore,  155 
Mass.  513,  519,  30  N.  E.  366;  Wagner  v.  Boston  Elevated  Ry. 
Co.,  188  :Mass.  437,  440,  441,  74  X.  E.  919,  and  cases  cited; 
Urquhart  v.  Smith  &  Anthony  Co.,  192  Mass.  257,  263,  78  N.  E. 
410:  Williams  v.  Birmingham  Battery  &  Metal  Co.  [1899]  2 
Q.  B.  338,  344,  345. 

The  defendant's  first  and  second  requests  for  rulings  were  prop- 
erly denied,  while  the  third  was  given,  although  not  in  the  lan- 
guage requested.  Its  exceptions  to  the  instructions  on  the 
assumption  of  risk  having  been  waived,  the  remaining  exception 
relates  to  those  given  concerning  the  negligence  of  the  motor- 
man.  The  defendant  construes  this  portion  of  the  charge  as  stat- 
ing that  the  plaintiff  was  to  be  considered  a  passenger  in  whose 
transportation  the  defendant  as  a  common  carrier  must  exercise 
the  highest  degree  of  diligence  commensurate  with  its  undertak- 
ing. But  as  a  whole  it  is  not  susceptible  of  this  meaning.  The 
jury  were  first  told  that  Mead  was  required  to  exercise  the  degree 
of  care  called  for  under  all  the  circumstances  of  the  case.  Thef 
presiding  judge  then  continued :  "If  there  had  been  only  one 
passenger,  this  plaintiff,  *  *  *  the  duty  imposed  *  *  * 
would  have  been  ordinary  care,  reasonable  care  with  reference 
to  all  the  circumstances  of  the  case;  but  with  reference  to  pas- 
sengers he  was  called  upon  to  exercise  the  highest  degree  of  care 
consistent  with  the  performance  of  his  duties.  Did  he  exercise 
reasonable  care?''  In  referring  to  the  plaintiff  as  if  he  had  been 
the  sole  passenger,  there  was  no  modification  of  his  first  in- 
struction, and,  naving  alluded  to  his  furtner  duty,  the  judge  closed 
with  a  restatement  of  the  rule  previously  given,  that  the  burden 
was  upon  the  plaintiff  to  satisfy  them  that  at  the  time  of  the 
accident  the  motorman  failed  to  exercise  such  reasonable  care 
as  the  conditions  demanded.  Although  the  defendant  would  not 
be  liable  to  the  plaintiff  for  Mead's  negligence  if  caused  solely 
by  want  of  ordinary  care,  it  was  responsible  when  caused  by  un- 
sicill fulness,  and  his  conduct  at  the  time  of  the  accident  was  ma- 
terial, for  if  due  care  was  found  the  plaintiff  could  not  recover. 
The  entire  charge  is  not  reported,  and  if  the  defendant  was  ap- 
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prehensive,  as  it  now  contends,  that  under  the  portion  already 
considered  the  jury  might  have  deemed  the  question  of  his  due 
care,  rather  than  that  of  his  incompetency,  as  decisive,  it  should 
have  asked  for  more  specific  instructions.  Wright  v.  Wright,  139 
Mass.  177,  29  N.  E.  380. 
Exceptions  overruled. 


Beebe  x\  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  June   11,  1907.) 

[103  S.  W.  Rep.  1019.] 

Master  and  Servant — ^Action  for  Injuries — ^Evidence — Sufficiency. — 

In  an  action  by  a  motorman  for  injuries  sustained  by  the  explosion 
of  the  controller  on  a  street  car,  expert  proof  held  not  to  show  the 
cause  of  the  explosion  to  be  the  defective  condition  of  the  controller 
or  the  want  of  necessary  inspection. 

Same — Burden  of  Proof.* — Where,  in  an  action  by  a  motorman 
for  injuries  sustained  by  the  explosion  of  the  controller  on  a  street 
car,  it  was  alleged  that  the  railroad  company  was  negligent  in  that 
the  defective  condition  of  the  controller  could  have  been  discovered 
by  ordinary  care  in  inspecting  the  same,  the  burden  was  on  the 
motorman  to  show  that  the  controller  was  defective  to  the  knowl- 
edge of  the  railroad  company,  had  it  exercised  ordinary  care;  no 
presumption  of  negligence  arising  from  the  happening  of  the  acci- 
dent. 

Same — Presumptions — Res  Ipsa  Loquitur.* — The  doctrine  of  res 
ipsa  loquitur  is  inapph'cable  where  an  injury  has  resulted  to  a  motor- 
man  by  the  explosion  of  the  controller  on  a  car;  that  doctrine  being 
inapplicable   where  injuries   result   from  complicated   machinery. 

Appeal  from  Circuit  Court,  Boone  County;  Alex.  H.  Waller, 
Judge. 

Action  by  David  W.  Sills  against  the  St  Louis  Transit  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Sills 
having  died,  the  cause  was  revived  in  the  name  of  his  admin- 
istrator, Frank  O.  Beebe.     Reversed. 

Boyle  &  Priest  and  Edzvard  T.  Miller,  for  appellant. 
Richard  F,  Ralph  and  Barclay  &  Faiintleroy,  for  respondent. 

BuRGEs.s,  J.     This  is  an  action  for  damages  for  personal  in- 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  master  or  his  represent- 
ative arises  from  the  fact  that  one  of  his  servants  is  injured,  sec 
foot-notes  appended  to  Eliot  v.  Kansas  City,  etc.,  R.  Co.  (Mo.).  24 
R.  R.  R.  740,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  740;  foot-notes  appended 
to  Southern  Ry.  Co.  v.  Carr  (C.  C.  A.),  24  R.  R.  R.  699,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  699. 
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juries,  and  was  instituted  by  David  W.  Sills,  the  original  plaintiff 
herein,  against  the  defendant  in  the  circuit  court  of  the  city  of 
St.  Louis.  The  venue  of  the  cause,  upon  application  of  the  plain- 
tiff, was  changed  to  the  circuit  court  of  Boone  county,  at  the  June 
lerm,  1904,  of  which  court,  upon  trial  had,  a  verdict  and  judgment 
in  the  sum  of  $15,000  was  rendered  in  favor  of  plaintiff.  De- 
fendant's motion  for  a  new  trial  was  overruled,  and  defendant 
appealed.  Since  the  said  judgment  was  rendered,  David  W.  Sills, 
the  original  plaintiff,  died,  and  the  cause  was  revived  by  consent 
in  this  court  in  the  name  of  his  said  administrator. 

It  is  stated  in  the  petition  that  on  December  12,  1902,  defend- 
ant was  engaged  in  operating  a  system  of  electric  railways  in  the 
city  of  St.  Louis ;  that  plaintiff  was  in  the  employ  of  defendant, 
and  on  the  last-mentioned  date  had  been  assigned  by  defendant 
to  duty, as  motorman,  and  plaintiff  was  engaged  in  his  duties  on 
defendant's  car  No.  1,921,  which  was  north-bound  on  Grand 
avenue  near  the  Grand  avenue  bridge  about  5  :45  o'clock  a.  m., 
when  a  sudden  explosion  took  place  within  the  controller  box  of 
said  car.  Said  controller  box  was  an  appliance  fastened  to  said* 
car  on  the  front  platform.  It  contained  machinery  used  to  apply 
and  regulate  and  to  cut  off  the  electrical  force  which  constituted 
the  motive  power  of  said  car.  Said  machinery  was  hidden  from 
view  in  said  box,  and  was  operated  by  a  controller  lever  on  the 
top  (outside  of  said  box).  It  was  part  of  the  duty  of  plaintiff 
as  such  motorman  to  manipulate  said  lever  on  said  controller  in 
order  to  set  said  car  in  motion  and  to  regulate  its  momentum,  and 
to  stop  said  car,  as  occasion  might  require,  in  the  operation  of 
said  car,  for  the  purposes  of  defendant's  business  as  a  carrier  of 
passengers  on  its  said  line  of  street  railway.  Plaintiff  was  then 
and  there  ignorant  of  the  construction  and  interior  arrangement 
of  said  machinery  so  used  to  operate  said  car,  and  plaintiff's 
duties  as  motorman  for  defendant  did  not  require  him  to  have 
any  knowledge  of  said  machinery  within  said  box,  but  merely  to 
move  said  controller  as  aforesaid  in  the  operation  of  said  car. 
Said  explosion  of  said  controller  box  on  said  day,  December  12, 
1902,  was  due  tq  the  omission  of  defendant  to  use  reasonable 
and  ordinary  care  to  maintain  said  controller  and  the  machinery 
within  it  in  a  reasonably  safe  condition  for  use  by  plaintiff  as 
motorman  upon  said  car,  as  aforesaid,  and  to  defendant's  omission 
to  use  ordinary  care  to  take  reasonable  precautions  to  have  the 
operation  of  the  electrical  power  in  and  upon  said  machinery 
ordinarily  safe  for  employees,  required  to  use  same  in  the  manner 
in  which  plaintiff  was  using  said  instrument  as  aforesaid  at  the 
time  of  said  explosion,  which  manner  of  use  was  that  necessarily 
incident  to  the  duty  of  motorman  on  said  car  then  and  there; 
and  said  injury  to  plaintiff  was  further  due  and  directly  ascrib- 
able  to  defendant's  omission  to  use  ordinary  care  to  provide  rea- 
sonably safe  machinery  for  use  in  operating  said  motive  power 
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as  aforesaid.  Plaintiff  avers  that  said  appliance  which  exploded 
as  aforesaid  was  defective  and  not  reasonably  safe,  and  such 
defective  condition  thereof  at  and  prior  to  said  explosion  was 
wholly  unknown  to  plaintiff,  and  could  not  have  been  discovered 
by  plaintiff  by  the  use  of  ordinary  care  on  his  part ;  but  the  said 
dangerous  and  defective  condition  of  said  machinery  which  ex- 
ploded could  have  been  discovered  by  defendant  by  ordinary  care 
in  inspecting  said  controller  prior  to  its  explosion  in  ample  time 
to  have  prevented  said  explosion.  Plaintiff  further  states  that 
by  reason  of  said  explosion  he  was  immediately  thrown  from  the 
said  car  into  the  street  and  sustained  severe  injuries.  The  in- 
juries and  damages  alleged  to  have  been  sustained  by  plaintiff 
as  a  result  of  the  explosion  are  enimierated  in  the  petition,  and 
include  bodily  injury,  loss  of  time  and  earnings,  a  permanent 
impairment  of  earning  capacity,  liability  for  medical  expenses 
and  treatment,  and  plaintiff  prays  for  judgment  on  account  of 
such  damages  in  the  sum  of  $30,000.  The  answer  was  a  denial 
of  each  and  every  allegation  in  plaintiff's  petition  contained. 

The  evidence  showed  that  plaintiff,  David  W.  Sills,  was  a  mo- 
torman  on  one  of  defendant's  street  cars  on  the  Belle fontaine 
line;  that  while  in  the  discharge  of  his  duty  on  the  front  platform 
of  the  car  there  occurred  an  explosion  of  the  electrical  controller 
thereon  which  was  so  violent  that  Sills  was  thereby  blown  or 
thrown  entirely  off  the  car,  and  he  fell  upon  the  pavement  or  side- 
walk on  the  Grand  avenue  bridge  over  which  the  car  was  passing 
at  the  time.  He  was  unconscious  when  picked  up  after  being 
thrown  from  the  car.  His  left  thigh  bone  was  found -broken,  his 
right  shoulder  dislocated,  and  the  muscles  torn  between  the  elbow 
and  shoulder.  Three  of  his  ribs  were  fractured,  and  he  also  sus- 
tained internal  injuries,  as  well  as  an  impairment  of  his  hearing. 
The  left  leg  was  permanently  deformed,  and  rendered  an  inch 
and  a  half  shorter  than  the  other  leg.  As  results  of  his  injuries 
he  suffered  great  pain,  and  was  also  afflicted  with  nervousness, 
insomnia,  loss  of  appetite,  and  melancholia.  Before  he  was  in- 
jured he  was  in  good  health  and  had  no  deformity  of  any  kind. 
He  was  28  years  of  age  at  the  time  of  the  accident,  and  was 
earning  as  motorman  between  12  and  14  dollars  per  week.  He 
had  been  unable  to  resume  work  since  the  time  he  was  injured. 
Sills  testified  that  he  had  no  technical  knowledge  of  the  controller 
box  or  the  electrical  appliances  on  the  car,  and  had  received  no 
special  instruction  from  defendant  or  from  any  other  source  as 
to  any  machinery  inside  of  the  controller,  except  that  he  was 
shown  by  two  of  defendant's  employees,  before  he  began  his 
duties  as  a  motorman,  "how  to  cut  out  the  motor  if  one  should 
break  down."  He  received  instruction  as  to  the  manipulation 
of  the  lever  on  top  of  the  controller  box  by  the  moving  of  which 
to  the  right  or  left  the  speed  of  the  car  might  be  accelerated  or. 
retarded,  and  stated  that  on  the  top  of  the  controller  were  marks 
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or  points  which  would  indicate  the  extent  of  the  power;  that 
seven  of  such  points  were  visible  and  two  hot  visible.  When 
asked  to  state  what  happened  when  the  so-called  explosion  took 
place,  and  what  he  did,  he  explained  that  the  car,  without  any 
power  on,  had  been  going  down  hill  from  Chouteau  avenue  to- 
ward the  bridge,  and  that  as  there  was  a  rise  as  the  bridge  is  ap- 
proached the  car  begins  to  check  up.  "As  it  began  to  check  up  I 
began  to  put  the  power  on  at  the  regular  rate,  and  about  the 
time  I  hit  the  fifth  point  I  could  tell  then  that  something  was 
wrong,  but  it  was  so  quick  I  don't  know  anything  about  how  I 
got  off  or  anything,  only  that  I  was  picked  up  on  the  bridge.  I 
knew  enough  to  know  that  I  was  shocked,  and  that  was  all. 
The  car  had  shocked  me  a  number  of  times  before  that  after  we 
came  from  the  sheds,  but  not  strong  enough  to  knock  me  down.'* 
He  was  asked  to  state  what  he  saw,  if  anything,  in  the  way  of 
arcking,  or  any  display  in  the  way  of  an  explosion,  and  he  replied : 
"It  was  so  quick  I  didn't  see  anything.  In  fact,  I  hardly  realized 
anything  of-  it.  I  have  a  slight  remembrance  of  a  flash  of  light 
as  I  got  the  shock,  but  that  was  all."  Witness  said  that  he  had 
been  in  the  employ  of  the  defendant  company  about  three  months, 
and  was  not  confined  to  the  use  of  any  one  particular  car;  that 
the  motorman  didn't  have  anything  to  do  with  the  machinery 
of  the  car,  or  the  car  itself,  after  the  daily  run  was  finished  and 
the  car  was  returned  to  the  shed.  Being  asked  to  state  what 
method  of  inspection  or  examination  of  the  controller  boxes  ex- 
isted in  the  car  shed  from  whence  he  took  his  car  on  the  morn- 
ing of  the  accident,  witness  answered :  "The  only  inspection  sys- 
tem I  saw  there  was,  where  a  car  had  to  be  fixed,  where  it  had 
a  bad  break,  the  light  wire  was  bad,  or  anything  was  wrong  when 
you  got  done  with  it,  and  was  ready  to  put  it  away  for  the  night, 
you  marked  on  a  book  showing  what  was  the  matter  with  the 
car.  That  is  the  only  inspection  system  I  knew  of."  The  motor- 
man,  he  said,  would  write  down  what  was  wrong  with  the  car 
on  a  book  in  the  office  after  bringing  the  car  in  for  the  night, 
which  book  was  expressly  provided  for  that  purpose.  He  had 
experienced,  as  motorman,  some  slight  shocks  before,  and  at  one 
time,  as  the  result  of  a  shock,  he  lost  hold  of  the  lever  in  going 
over  a  switch;  that  he  was  knocked  over  for  two  seconds  per- 
haps, but  that  was  all ;  that  he  had  received  on  the  morning  of 
the  accident  some  slight  shocks  on  the  way  down  to  the  Grand 
,  avenue  bridge,  but  that  he  did  not  stop  to  examine  into  the  cause 
as  the  motormen  were  not  allowed  to  do  so;  that  motormen  on 
street  cars  frequently  receive  shocks  of  that  kind  operating  the 
cars,  and  that  sometimes  they  pay  attention  to  it,  and  some- 
times not.  He  did  not  notice  that  morning,  prior  to  the  time  of 
the  accident,  any  arcking  or  flame  about  the  motor,  only  that  there 
was  a  little  puff  of  smoke  at  one  time. 

After  plaintiff  was  injured  he  was  taken  to  the  City  Hospital 
at  St.  Louis,  where  he  was  treated  by  Dr.  Culbertson.    He  staid 
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there  nearly  three  weeks,  and  was  then  taken  to  the  St.  Louis 
Hospital  and  treated  there  by  Dr.  C.  C.  Raines.  He  remained 
at  the  latter  hospital  from  New  Year's  Day  till  March  23d,  and 
then  removed  to  1616  Franklin  avenue,  where  he  continued  to 
receive  medical  treatment,  and  was  still  under  treatment  at  the 
time  of  the  trial.  Plaintiff  belonged  to  a  hospital  association,  and 
by  reason  of  his  membership  therein  his  expenses  for  medical 
treatment  at  the  St.  Louis  Hospital  amounted  to  but  50  cents 
a  month.  He  was  charged  nothing  at  the  City  Hospital.  For 
medicines  which  he  obtained  at  drug  stores  he  paid. $8  or  $10. 
Dr.  Raines,  who  had  been  treating  the  plaintiff,  testified  at  the 
trial  and  explained  the  nature  of  plaintiff's  injuries,  some  of 
which  he  regarded  as  permanent,  and  stated  that  the  injury  of 
his  ribs  would  render  his  susceptible  to  lung,  and  other  pulmo- 
nary trouble.  The  reasonable  value  of  his  medical  and  surgical 
services  to  Mr.  Sills,  including  the  hospital  treatment,  was,  he 
said,  about  $226. 

Herman  F.  Pabish  testified  for  the  plaintiff,  and  stated  that 
he  was  an  electrical  and  mechanical  engineer,  and  was  in  the  em- 
ploy of  defendant  about  the  20th  of  December,  1902,  and  had 
been  so  employed  since  the  organization  of  the  company  about 
four  years  before  that  time;  that  he  was  acquainted  with  the 
mechanism  of  the  controller,  and  the  connection  by  which  the 
electric  power  was  applied  to  the  motor  of  said  cars;  that  the 
defendant  was  using  different  kinds  of  controllers,  one  being 
manufactured  by  the  General  Electric  Company  and  the  other  by 
the  Westinghouse,  and  that  all  controllers  were  of  the  same  gen- 
eral character.  Witness  identified  a  picture  of  a  controller  in 
use  by  defendant,  and  by  means  thereof  illustrated  and  explained 
to  the  jury  how  the  electrical  force  was  applied,  increased,  or 
diminished.  The  conditions  present  at  the  time  when  plaintiff 
was  injured  were  embraced  in  a  hypothetical  question  put  to  the 
witness,  who  was  asked  to  state  what  would  cause  a  disturbance 
or  explosion  similar  to  that  mentioned  as  having  occurred  when 
plaintiff  was  hurt.  His  answer  was  that  it  might  be  caused  by 
dirt,  water,  or  grease,  or  any  other  foreign  substance  almost,  in 
the  controller,  and  he  expressed  the  opinion  that,  in  order  to  keep 
the  controllers  in  good  condition,  the  door  or  part  of  the  casing 
of  the  controller  should  be  opened  up  every  day,  and  the  mechan- 
ism cleaned.  He  further  stated  that  it  would  be  a  mere  accident 
if  an  explosion  should  occur  in  the  controller  through  an  in- 
crease of  the  voltage  from  the  amount  usually  carried,  and  that 
if  there  was  a  defect  in  the  controller  not  detected  at  the  factory, 
or  if  it  had  been  used  for  a  long  time,  an  explosion  or  arcking 
might  occur  if  the  voltage  of  the  electric  current  were  increased 
beyond  the  actual  capacity;  that  if  there  was  but  a  slight  imper- 
fection in  the  condition  of  the  machinery  from  dirt  or  other  for- 
eign substance  being  there,  or  if  the  contacts  were  imperfect,  and 
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the  full  extent  of  the  mill  voltage  turned  on,  it  would  be  more 
likely  to  produce  arcking  and  a  severe  shock  than  if  the  condi- 
tions were  perfect  as  to  machinery  and  points  of  contact.  Wit- 
ness could  not  say  just  what  did  cause  the  particular  arcking  on 
the  occasion  of  the  accident,  and  all  he  could  do  would  be  to 
enumerate  a  list  of  things  that  might  have  caused  it;  but  stated 
that  such  a  disturbance  as  that  occurring  when  plaintiff  was  in- 
jured could  not  have  happened  if  the  voltage  supplied  by  the 
electrical  current  had  been  normal  in  quantity  and  quality  and  the 
controller  in  perfect  order  in  regard  to  contact,  cleanliness,  etc. 
He  further  stated  that  the  makers  of  such  machinery  have  been 
unable  to  make  it  absolutely  perfect,  and  that  accidents  and  de- 
rangements take  place  from  time  to  time  in  spite  of  all  they  can 
do.  Witness  did  not  know  the  practice  of  the  defendant  with  re- 
gard to  the  examination  of  these  instruments  on  the  cars  that 
run  on  the  line  of  street  railway  where  plaintiff's  employment 
took  him  at  that  time,  as  witness  was  then  located  at  another  place 
working  for  the  defendant. 

Plaintiff  read  in  evidence  the  deposition  of  Owen  Ford,  which 
deposition  had  been  taken  for  and  on  behalf  of  defendant.  Mr. 
Ford  first  qualified  to  speak  as  an  electrical  expert.  His  testi- 
mony with  respect  to  the  electrical  appliances  in  use  on  defend- 
ant's cars,  the  handling  of  electricity,  and  its  use  in  the  operation 
of  cars,  was  practically  the  same  as  that  of  witness  Pabish. 
He  said  that  there  was  ho  way  by  which  the  motorman  could  con- 
trol the  amount  of  current  that  reaches  the  controller  box,  his 
control  being  limited  to  its  application  to  the  motive  power  of 
the  car,  and  that  explosions  occur  at  infrequent  intervals  in  spite 
of  all  and  every 'precaution  that  might  be  taken  to  prevent  them. 
Witness  never  knew  of  an  explosion  occurring  in  a  motor  box 
of  sufficient  force  to  break  the  metal  of  the  box,  or  to  injure  the 
operator  or  motorman. 

At  the  close  of  plaintiff's  evidence  defendant  offered  an  in- 
struction in  the  nature  of  a  demurrer  to  the  evidence,  which  the 
court  refused  to  give  to  the  jury,  to  which  action  of  the  court 
defendant  duly  excepted.  The  defendant  offered  no  evidence, 
but  stood  on  plaintiff's  case. 

At  the  instance  of  plaintiff,  and  over  the  objection  and  excep- 
tion of  defendant,  the  court  instructed  the  jury  as  follows : 

"(1)  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  on  December  12,  1902,  plaintiff  was  in  the  employ 
of  defendant  as  a  motorman  on  a  car  or  the  Bellefontaine  line, 
and  that  while  plaintiff  was  operating  the  machinery  in  his  charge 
as  motorman  on  the  front  platform  of  said  car  an  explosion  took 
place  within  the  controller  box  on  said  platform,  and  that  in  con- 
sequence of  said  explosion  plaintiff  was  thrown  from  said  car 
and  severely  injured ;  and  if  you  further  believe  from  the  evidence 
that  the  injuries  which  plaintiff  received  as  aforesaid  were  directly 
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caused  bv  negligence  (that  is  to  say,  bv  want  of  ordinary  care) 
on  the  part  of  defendant,  in  the  particulars  mentioned  in  the 
next  two  instructions  of  the  court,  and  that  plaintiff  was  using 
ordinary  care  for  his  own  safety  and  in  other  particulars  at  and 
before  the  time  of  said  explosion,  then  your  verdict  should  be  for 
the  plaintiff. 

"(2)  The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that  an  explosion  took  place  as  mentioned  in  the  first 
instruction,  and  that  it  was  directly  caused  by  the  failure  of  de- 
fendant to  use  reasonable  care  in  procuring  and  using  a  reason- 
ably safe  controller,  or  that  it  was  directly  occasioned  and  caused 
by  the  failure  of  defendant  to  exercise  ordinary  care  to  inspect 
said  controller,  and  to  use  reasonable  care  to  discover  its  condi- 
tion, and  that  defendant  by  the  exercise  of  reasonable  care  in  so 
inspecting  said  controller  could  have  discovered  its  dangerous 
condition  (if  you  find  from  the  evidence  it  was  in  such  condition) 
and  averted  the  injury  to  plaintiff,  and  that  defendant  in  failing 
to  use  reasonable  or  ordinary  care  as  aforesaid  was  negligent  and 
thereby  failed  to  use  reasonable  care  to  furnish  to  plaintiff  rea- 
sonably safe  machinery  for  use  by  him  as  motorman  on  said  car, 
then  defendant  was  guilty  of  negligence  within  the  meaning  of 
the  first  instruction  of  the  court. 

"(3)  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  an  explosion  took  place,  as  mentioned  in  the  first 
instruction  of  the  court,  and  that  it  was  directly  caused  by  the 
omission  of  defendant  (by  its  agents  and  servants)  to  iise  reason- 
able and  ordinary  care  to  provide  electrical  machinery  which 
should  be  reasonably  safe  for  use  by  a  motorman  on  duty  on  said 
car,  and  that  said  electrical  machinery  within  sard  controller  box 
was  not  within  view  of  the  plaintiff  and  that  plaintiff  could  not, 
and  did  not,  know  its  condition  by  the  exercise  of  ordinary  care 
on  his  part,  and  that  plaintiff  was  not  required  by  defendant  to 
acquaint  himself  with  the  nature  and  operation  of  said  machinery 
within  said  controller  box,  and  that  the  explosion  mentioned  in 
the  first  instruction  of  the  court  (if  you  find  it  took  place)  oc- 
curred because  of  defendant's  previous  omission  and  failure  to 
use  reasonable  care  to  have  said  electrical  machinery  inspected 
and  maintained  in  a  condition  of  reasonable  safety  for  use  by  a 
motorman  on  duty  on  said  car,  in  the  situation  and  circumstances 
of  plaintiff  as  shown  by  the  evidence,  then  the  defendant  was 
guilty  of  negligence  within  the  meaning  of  the  first  instruction 
of  the  court. 

"(4)  The  court  instructs  the  jury  that  by  the  terms  'ordinary 
care*  and  'reasonable  care*  (as  those  terms  appear  in  the  instruc- 
tion in  this  case)  the  court  means  that  amount  or  degree  of  care 
which  a  person  of  ordinary  prudence  and  caution  (according  to 
the  usual  and  general  experience  of  mankind)  would  exercise 
in  the  same  situation  and  circumstances  as  those  of  the  person  or 
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persons  mentioned  in  this  case,  who  were  required  by  law  to  ex- 
ercise ordinary  or  reasonable  care  as  stated  in  the  instructions  of 
the  court;  and  the  failure  or  omission  of  said  person  or  persons 
to  use  such  care  as  is  above  defined  was  negligence,  in  the  sense 
in  which  that  term  is  used  in  the  instructions  of  the  court.  What 
constituted  reasonable  or  ordinary  care,  as  above  described,  is 
to  be  determined  upon  a  full  view  and  consideration  by  the  jury 
of  all  facts  and  circumstances  of  each  particular  event  or  situa- 
tion pointed  out  in  instructions  of  the  court  in  connection  with 
the  terms  'ordinary  care'  or  'reasonable  care.' 

"(5)  The  court  instructs  the  jury  that  the  question  whether 
or  not  plaintiff  was  guilty  of  any  negligence,  in  the  circumstances 
shown  by  the  evidence,  is  not  an  issue  in  this  case. 

"(6)  The  court  instructs  the  jury  that,  if  under  the  evidence 
and  other  instructions  of  the  court  you  decide  to  find  in  favor 
of  the  plaintiff,  you  should  assess  his  damages  at  such  an  amount 
as  you  believe  from  the  evidence  to  be  a  reasonable  compensa- 
tion for  any  physical  and  mental  pain  and  suffering  which  you 
believe  from  the  evidence  plaintiff  endured  as  a  direct  result  of 
said  injury  or  injuries,  as  you  find  from  the  evidence  plaintiff 
received  by  reason  of  said  explosion,  and  for  any  expense  paid 
by  plaintiff  on  account  of  the  reasonable  value  of  such  medical 
care  and  treatment,  as  you  may  believe  from  the  evidence  became 
necessary  to  plaintiff  in  consequence  of  said  injury  or  injuries, 
as  well  as  a  reasonable  compensation  for  the  value  of  any  loss  of 
time  or  earnings  which  you  may  believe  from  the  evidence  plain- 
tiff has  suffered  as  a  direct  result  of  said  injury,  and  also  a  rea- 
sonable compensation  for  any  permanent  injury  (if  any)  which 
you  may  find  from  the  evidence  to  have  resulted  to  plaintiff  as  a 
direct  consequence  of  the  said  injury  or  injuries  to  plaintiff,  but 
the  total  amount  of  damages  awarded  to  plaintiff  in  your  verdict 
may  not  exceed  the  amount  of  $30,000,  which  is  the  sum  claimed 
by  plaintiff  in  his  petition. 

At  the  request  of  defendant,  and  over  the  objection  and  excep- 
tion of  plaintiff,  the  court  gave  the  following  instructions : 

"(1)  The  court  instructs  the  jury  that  defendant  did  not  insure 
the  safety  of  plaintiff,  nor  the  safety  of  the  controller  in  use  on 
defendant's  car.  Defendant  was  only  required  to  use  reasonable 
care  and  foresight  in  procuring  and  using  a  reasonably  safe  con- 
troller. 

"(2)  The  court  instructs  the  jury  that  they  cannot  find  for  the 
plaintiff  merely  because  they  may  find  that  there  was  an  ex- 
plosion in  the  controller  box  and  that  plaintiff  was  thereby  thrown 
from  the  car  and  injured,  nor  can  the  jury  guess  at  the  cause  of 
the  explosion,  or  surmise  that  the  defendant  was  negligent;  but 
the  law  requires  the  plaintiff  to  prove  to  the  reasonable  satisfac- 
tion of  the  jury  that  the  explosion  in  the  controller  box  was  due 
to  some  defective  or  unsafe  condition  of  such  controller,  and  that 
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the  defendant  by  the  exercise  of  reasonable  care  could  have  dis- 
covered such  defect  or  unsafe  condition  and  removed  the  same 
in  time  to  have  prevented  the  accident. 

"(3)  You  are  instructed  as  a  matter  of  law  that  defendant 
was  not  required  to  furnish  plaintiff  .with  an  absolutely  safe  con- 
troller, nor  was  defendant  required  to  furnish  the  latest,  most 
approved,  or  safest  controller  known  or  in  use;  but  the  law  only 
required  defendant  to  exercise  ordinary  care  to  furnish  plaintiff 
a  reasonably  'safe  controller  and  to  exercise  ordinary  care  to 
keep  the  same  in  repair." 

**(6)  In  accepting  employment  in  the  service  of  defendant  for 
the  performance  of  the  work  stated  in  his  petition,  plaintiff  as- 
sumed all  of  the  ordinary  dangers  and  hazards  pertaining  to 
such  work;  and  should  the  jury  find  from  the  evidence  that  the 
injury  sustained  by  plaintiff  was  the  result  of  an  accident,  and 
not  the  negligence  of  defendant  as  explained  in  other  instructions, 
liable  to  occur  in  the  performance  of  the  work  plaintiff  was  en- 
gaged in  at  the  time  of  said  accident,  but  was  a  risk  incident 
thereto,  then  the  plaintiff  cannot  recover,  and  the  jury  should  find 
for  the  defendant. 

"(7)    The  court  instructs  the  jury  that  if  they  are  unable  to 
determine  from  the  evidence  whether  or  not  the  defendant,  by 
the  exercise  of  reasonable  care,  could  have  discovered  any  de- 
fects or  unsafe  condition  in  the  controller  box  and  its  appliances, 
then  they  cannot  find  the  defendant  guilty  of  any  negligence  in 
respect  to  the  condition  of  said  controller  box.    The  general  rule 
of  law  is  that  the  master  must  use  ordinary  and  reasonable  care 
to   supply   and   maintain  safe  machinery,  tools,   and  appliances 
with  which  to  do  the  master's  work ;  but  the  master  is  not  required 
to   furnish  his  servant  machinery,  tools,  and  appliances  which 
are  absolutely  safe,  nor  can  an  employer  be  held  guilty  of  negli- 
gence in  the   failure  of  the  discharge  of  his  duty  towards  his 
servant,  where  he  furnishes  machinery  and  appliances  which  are 
reasonably  safe  when  used  in  the  manner  intended  to  be  used, 
but  which  may  become  dangerous  if  used  for  a  purpose  for  which 
they  were  not  intended  or  adapted.     Grattis  v.  K.  C,  P.  &  G. 
Railroad,  153  Mo.  380,  55  S.  W.  108,  48  L.  R.  A.  399,  77  Am, 
St.  Rep.  721." 

The  case  was  submitted  to  the  jury  upon  the  theory  that  a  case 
of  negligence  was  made  out  against  the  defendant  if  the  jury 
should  believe  from  the  evidence  that  the  defendant  had  failed 
to  use  reasonable  care  in  procuring  and  using  a  reasonably  safe  con- 
troller, or  that  defendant  failed  to  exercise  ordinary  care  to  inspect 
the  controller  which  was  in  fact  procured,  when  by  the  exercise  of 
reasonable  care  in  making  inspections  defendant  might  have  dis- 
covered the  dangerous  condition  of  the  controller,  if  it  was  danger- 
ous. Defendant  insists  that  in  support  of  these  issues  there  was  no 
substantial  evidence,  or  evidence  sufficient  to  justify  the  submission 
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of  the  case  to  the  jury.  Upon  the  other  hand,  the  plaintiflf  con- 
tends that  the  evidence  that  the  controller  "exploded"  because  it 
was  not  duly  inspected,  and  that  it  was  not  in  a  reasonably  safe 
condition,  is  direct  and  pointed,  but  that,  even  if  the  experts 
had  not  testified,  the  inference  of  negligence  on  the  part  of  the 
defendant,  under  the  circumstances,  was  cogent  and  persuasive. 
The  evidence  showed  that  the  controller  boxes  in  use  by  de- 
fendant on  its  cars  on  the  date  when  plaintiff  was  injured  were 
what  are  known  as  the  "General  Electric"  or  "Westinghouse" 
controller  boxes,  and  that  they  were  at  the  time  of  the  accident 
the  best  on  the  market.  While  there  was  evidence  tending  to 
show  that  any  foreign  substance  in  the  controller,  such  as  dirt, 
water,  or  grease,  might  produce  arcking,  that  is,  a  slight  flash 
or  explosion,  which  might  be  prevented  by  inspection,  there  was 
no  evidence  of  a  failure  by  defendant  to  inspect  the  controllers 
in  use  as  often  as  was  seemingly  necessary.  So  that  it  is  not 
shown  by  the  evidence  that  the  defendant  failed  to  use  reasonable 
care  in  procuring  for  use  on  its  cars  a  reasonably  safe  controller. 
Upon  the  contrary,  the  evidence  shows  that  the  controller  which 
exploded  and  caused  the  injury  was  the  "best  on  the  market." 
The  master  is  not  required  to  furnish  his  servant  absolutely  safe 
appliances  or  machinery  with  which  to  work,  but  discharges  the 
full  measure  of  his  duty  towards  his  servant  when  he  exercises 
ordinary  and  reasonable  care  to  supply  and  maintain  safe  machin- 
ery, tools,  and  appliances  with  which  to  do  the  master's  work. 
Minnier  v.  Sedalia,  167  Mo.  99,  66  S.  W.  1072;  Glasscock  v. 
Swaferra  Dry  Goods  Co.,  106  Mo.  App.  657,  80  S.  W.  364; 
Holmes  v.  Brandenbaugh,  172  Mo.,  loc.  cit.  64,  72  S.  W.  550; 
Tabler  v.  Railway  Co.,  93  Mo.  79,  5  S.  W.  810;  Grattis  v.  Rail- 
way Co.,  153  Mo.  403,  55  S.  W.  108,  48  L.  R.  A.  399,  77  Am. 
St.  Rep.  721.  This  duty,  however,  does  not  make  the  master  an 
insurer  of  the  safety  of  the  servant.  Grattis  zk  Railway  Co.,  supra. 
'  It  is  asserted  by  plaintiff  that  "the  expert  proof  affirmatively 
indicates  the  cause  of  the  explosion  to  be  the  defective  condition 
of  the  controller  and  want  of  necessary  inspection  to  reveal  and 
to  correct  that  condition ;  that  the  duty  resting  on  the  master  was 
not  performed  in  this  case,  according  to  the  positive  evidence, 
even  beyond  the  reasonable  inferences  to  be  drawn  from  the  facts 
of  the  explosion  and  its  deadly  force ;  that  circumstantial  evidence 
of  the  cause  of  such  an  explosion  or  injury  as  here  appears  is 
sufficient,  and  it  need  not  exclude  every  other  possible  hypothesis." 
We  are  unable  to  agree  that  the  expert  proof  affirmatively  in- 
dicates the  cause  of  the  explosion  to  be  the  defective  condition 
of  the  controller,  or  the  want  of  necessary  inspection.  These  were 
facts  which  it  devolved  upon  plaintiff  to  prove,  or  to  prove  a  state 
of  facts  from  which  they  might  reasonably  be  inferred.  Dela- 
hunt  V.  Tel.  Co.,  215  Pa.  241,  64  Atl.  515,  is  relied  upon  by  plain 
tiff  as  sustaining  his  position ;  but  in  that  case  there  was  positive 
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evidence  of  defendant's  negligence  in  permitting  its  wire, 
which  was  not  properly  insulated,  to  come  in  contact  with 
the  wires  of  another  company,  heavily  charged  with  elec- 
tricity, whereby  the  electric  current  was  conveyed  to  the 
telephone  of  the  deceased  when  he  was  making  proper  and  law- 
ful use  thereof,  and  in  consequence  of  the  negligence  of  the  de- 
fendant company  deceased  received  a  heavy  shock  of  electricity 
and  was  killed.  It  is  true  that  in  Grimsley  v.  Hankins  (D.  C.) 
46  Fed.  400,  it  is  held  that  a  steamboat  boiler  explosion,  causing 
injuries,  is  pri)ua  facie  evidence  of  negligence  on  the  part  of  the 
owners  and  officers ;  but  it  is  also  held  that  this  may  be  rebutted 
by  evidence  showing  due  diligence  in  supplying  suitable  ma- 
chinery. From  the  evidence  in  the  case  at  bar  it  is  indisputable 
that  the  controller  was  of  the  best.  In  the  case  of  Excelsior  Elec- 
tric Co.  V.  Sweet,  57  N.  J.  Law,  224,  30  Atl.  553,  the  general 
rule  is  held  to  be  that  the  occurrence  of  the  accident  does  not 
raise  the  presumption  of  negligence,  but  when  the  testimony 
which  proves  the  occurrence  by  which  a  person  is  injured  dis- 
closes circumstances  from  which  the  defendant's  negligence  is 
a  reasonable  inference  a  case  is  presented  which  calls  for  a  de- 
fense. In  our  view,  there  were  no  circumstances  disclosed  bv 
the  evidence  in  this  case  from  which  negligence  on  the  part  of 
the  defendant,  either  in  the  selection  of  the  controller  or  the  in- 
specting of  it,  can  reasonably  be  inferred.  Another  case  relied 
upon  by  plaintiff  is  Rose  7'.  Stephens  ct  ai.  (C.  C.)  11  Fed. 
438.  That  was  a  suit  by  a  person  who  was  injured  by  the  ex- 
plosion of  a  steam  boiler  used  by  the  defendant  to  propel  a  vessel 
chartered  by  the  defendant  to  be  used  for  the  transportation  of 
passengers  and  freight.  It  was  held,  when  an  accident  happens 
as  by  the  bursting  of  a  boiler,  in  the  absence  of  explanatory  cir- 
cumstances negligence  will  be  presumed,  and  the  burden  is  cast 
upon  the  owner  to  disprove  it.  In  discussing  the  same  subject 
in  the  case  of  Transportation  Company  v.  Downer,  78  U.  S.  129, 
20  L.  Ed.  160,  it  is  said :  "There  was  no  presumption,  from  the 
simple  fact  of  a  loss  occurring  in  this  way,  that  there  was  any 
negligence  on  the  part  of  the  company.  A  presumption  of  negli- 
gence from  the  simple  occurrence  of  an  accident  seldom  arises, 
except  where  the  accident  proceeds  from  an  act  of  such  a  char- 
acter that,  when  due  care  is  taken  in  its  performance,  no  injury 
ordinarily  ensues  from  it  in  similar  cases,  or  where  it  is  caused 
by  the  mismanagement  or  misconstruction  of  a  thing  over  which 
the  defendant  has  immediate  control,  and  for  the  management  or 
construction  of  which  he  is  responsible." 

The  rule  announced  in  these  cases  only  applies  when  the  affair 
speaks  for  itself.  "It  'is  not  that,  in  any  case,  negligence  can  be 
assumed  from  the  mere  fact  of  an  accident  and  an  injury;  but 
in  these  cases  the  surrounding  circumstances  which  are  neces- 
sarily brought  into  view  by  showing  how  the  accident  occurred 
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contain,  without  further  proof,  sufficient  evidence  of  the  defend- 
ant's duty  and  of  his  neglect  to  perform  it.  The  fact  of  the 
casualty  and  the  attendant  circumstances  may  themselves  furnish 
all  the  proof  of  negligence  that  the  injured  person  is  able  to 
offer,  or  that  it  is  necessary  to  offer.  The  accident,  the  injury, 
and  the  circumstances  under  which  they  occurred,  are  in  some 
cases  sufficient  to  raise  a  presumption  of  negligence,  and  thus 
cast  upon  the  defendant  the  burden  of  establishing  his  freedom 
from  fault.  In  the  words  of  Baron  Channell,  Svhere  it  is  shown 
that  the  accident  is  such  that  its  real  cause  may  be  negligence  of 
the  defendant,  and  that  whether  it  is  so  or  not  is  within  the  knowl- 
edge of  the  defendant,  the  plaintiff  may  give  the  required  evidence 
of  negligence  without  himself  explaining  the  real  cause  of  the 
accident,  by  proving  the  circumstances,  and  thus  raising  a  pre- 
sumption that,  if  the  defendant  does  not  choose  to  give  the  ex- 
planation, the  real  cause  was  negligence  on  the  part  of  the  de- 
fendant'"  Shearman  &  Redfield  on  Negligence  (4th  Ed.)  § 
59.  In  Tuttle  v.  C,  R.  I.  &  P.  R.  R.  Co.,  48  Iowa,  236,  it  is  said : 
**It  is  true  that,  where  a  dangerous  accident  occurs  which,  under 
ordinary  circumstances,  would  not  have  happened  had  the  de- 
fendant and  its  employees  exercised  due  care,  prudence,  and 
watchfulness,  proof  of  such  an  accident,  with  its  attendant  cir- 
cumstances, raises  a  presumption  of  negligence,  and  the  burden 
of  proof  is  then  cast  upon  the  defendant  to  rebut  this  presumption. 
To  this  end  defendant  must  show  that  in  the  selection  and  opera- 
tion of  the  machinery  which  caused,  or  contributed  to,  the  ac- 
cident it  used  due  care,  prudence,  skill,  and  watchfulness.  This 
is  as  far  as,  upon  any  well-recognized  legal  principle,  the  burden 
of  proof  can  be  cast  upon  the  defendant,  and  is  as  far  as  any  ad- 
judication, to  which  we  have  been  referred,  has  gone.''  This 
rule,  however,  has  no  application  to  the  case  at  bar,  for  the  rea- 
son that  plaintiff  alleges  in  his  petition  specific  acts  of  negligence 
on  the  part  of  the  defendant,  in  that  negligence  on  the  part  of  the 
defendant,  in  that  "the  dangerous  and  defective  condition  of  said 
machinery  which  exploded  could  have  been  discovered  by  defend- 
ant by  ordinary  care  in  inspecting  said  controller  prior  to  its  ex- 
plosion in  ample  time  to  have  prevented  said  explosion."  This  ques- 
tion was  submitted  to  the  jury  by  plaintiff's  instruction,  and  thus 
plaintiff  assumed  the  burden  of  establishing  the  allegations  by 
the  petition.  Dowell  v,  Guthrie,  116  Mo.  646,  22  S.  W.  893; 
Yarnell  v,  Kansas  City,  Ft.  Scott  &  M.  Ry.  Co.,  113  Mo.  570, 
21  S.  W.  1,  18  L.  R.  A.  599. 

The  general  rule  is  that  the  burden  rests  upon  the  plaintiff  to 
prove  the  negligence  of  the  defendant  as  alleged  in  the  petition, 
and  that  such  negligence  was  the  proximate  cause  of  the  injury. 
'*In  other  words,  negligence  is  not  presumed,  but  must  be  proved. 
The  difficulty  of  proving  the  negligence  charged  does  not  affect 
the  principle."     6  Thorn,  on  Law  of  Neg.   §  769S-;  Miller  v. 
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Railway  Co.  186  Pa.  190,  40  Atl.  413.  We  are  firmly  of  the 
opinion  that  the  doctrine  of  **res  ipsa  loquitur^''  is  not  applicable 
to  the  facts  in  this  case.  This,  we  think,  is  clearly  demonstrated 
by  the  opinion  of  the  St.  Louis  Court  of  Appeals  in  the  case  of 
Breen  v.  St.  Louis  Cooperage  Co.,  50  Mo.  App.  202.  Judge 
Rombauer,  speaking  for  the  court,  said:  "In  Jones  z\  Yeager,  2 
Dillon  (U.  S.)  68  (Fed.  Cas.  No.  7,510),  the  injury  was  the 
result  oJF  a  boiler  explosion.  Judge  Dillon,  after  briefly  stating 
the  well-known  rules  of  law  governing  the  master's  liability  in 
such  cases,  charged  the  jury  as  follows:  *In  the  application  of 
these  principles  to  the  evidence,  you  will  first  inquire  whether 
the  boilers  in  this  case  were  unsafe  or  unfit  for  use,  and,  if  so, 
whether  the  defendant  knew  it,  or  as  a  reasonable  man,  having 
a  due  regard  for  the  safety  of  his  employees,  ought  to  have  known 
it,  for,  if  he  ought,  his  neglect  in  this  respect  would  be  equivalent, 
in  imposing  liability,  to  actual  knowledge;  and  in  the  next  place 
you  must  inquire,  and,  in  order  to  hold  the  defendant  liable,  must 
find  from  the  evidence,  that  this  defect  was  the  direct  and  im- 
mediate cause  of  the  accident,  without  which  it  would  not  have 
happened,  and,  if  you  thus  find,  then  the  defendant  would  thus 
be  liable.'  That  charge  was  given  in  a  case  where  there  was 
ample  evidence  tending  to  show  that  the  boiler  which  burst  was 
weak  and  worn,  and  expert  evidence  tending  to  show  that  it 
burst  owing  to  such  weakness.  This  clearly  shows  that  the  rule 
of  res  ipsa  loquitur  cannot  be  applied  with  any  sense  of  reason  to 
a  case  of  complicated  machinery,  nor  can  the  jury,  from  the  mere 
fact  that  some  defect  exists  in  some  part  thereof,  conjecture 
not  only  that  such  defect  was  the  direct  and  immediate  cause  of 
the  accident,  but  also  that  it  was  the  duty  of  the  defendant  to 
foresee  such  conjectural  result  and  guard  against  it.  The  em- 
ployer fulfills  his  duty  by  guarding  against  the  probable  result  of 
defects,  even  if  such  defects  are  shown.  Holding  him  respon- 
sible for  conjectural  results  shifts  his  liability  from  the  ground  of 
negligence  to  that  of  insurance. 

"I  have  examined  many  cases  on  this  subject,  but  find  none 
sufficiently  analogous  in  its  facts  to  the  present  case  to  furnish  a 
precedent  of  any  value.  Touching  the  law  there  is  very  little 
difficulty,  but  touching  its  application  to  the  particular  facts  in 
this  case  the  difficuhy  is  great.  That  it  is  not  for  the  defendant  to 
account  for  the  accident  on  a  theory  consistent  with  due  care, 
•  but  for  the  plaintiff  to  account  for  it  on  a  theory  inconsistent 
therewith,  all  the  cases  concede.  That  such  theory  must  not 
rest  upon  bare  conjecture,  but  must  rest  either  upon  direct  proof, 
or  upon  proof  of  facts  establishing  a  direct  and  immediate  con- 
nection between  the  defects  and  accident  complained  of  by  logical 
inference,  is  equally  conceded.  The  cases  which  probably  come 
nearer  in  their  facts  to  those  of  the  present  case  are  Searles  v. 
Railroad,  101  N.  Y.  661,  5  N.  E.  66,  and  Dobbins  v.  Brown,  119 
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X.  Y.  188,  23  N.  E.  537,  in  both  of  which  verdicts  were  set  aside 
on  appeal  as  resting  not  on  legitimate  inference,  but  on  bare  con- 
jecture. In  the  first,  the  cause  of  the  injury  was  a  cinder  which 
had  lodged  in  the  plaintiff's  eye.  Judge  Earle,  in  delivering  the 
opinion  of  the  court,  said :  'Where  the  fact  is  that  the  damages 
claimed  in  an  action  were  occasioned  by  one  of  two  causes,  for 
one  of  which  the  defendant  is  responsible,  and  for  the  other  of 
which  it  is  not  responsible,  the  plaintiff  must  fail  if  his  evidence 
does  not  show  that  the  damage  was  produced  by  the  former 
cause,  and  he  must  fail  also  if  it  is  just  as  probable  that  they  were 
caused  by  one  as  by  the  other,  as  the  plaintiff  is  bound  to  make  out 
his  case  by  a  preponderance  of  evidence.  The  jury  must  not  be  left 
to- mere  conjecture,  and  a  bare  possibility  that  the  damages  were 
caused  in  consequence  of  the  negligence  and  unskill fulness  of  the 
defendant  is  not  sufficient.'  In  the  second  case,  the  cause  of  the 
accident  was  the  precipitation  of  the  plaintiff's  intestate  from  a 
bucket  while  descending  a  mine.  The  evidence  showed  that  the 
cable  attached  to  the  bucket  was  broken  after  the  accident, 
but  there  was  no  evidence  how  it  came  to  be  broken.  Ruger,  C. 
J.,  in  delivering  the  opinion  of  the  court,  said:  'Thfe  trial  court, 
in  irs  charge  to  the  jury,  authorized  them  to  infer  that  the  accident 
might  have  happened  from  the  accidental  stoppage  of  the  dummy 
yoke  or  follower  at  some  point  in  the  course  of  its  descent,  and 
its  sudden  fall  thereafter,  from  a  great  distance,  on  the  bucket. 
Any  inference  that  the  accident  happened  in  the  manner  sug- 
gested would,  it  seems  to  us,  have  been  substituting  conjecture 
for  proof,  and  violates  the  rule  requiring  proof  always  to  be 
made  the  basis  of  recovery.'  In  Callahan  v.  Warne,  40  Mo.  136, 
Judge  Holmes  says :  'Negligence  is  something  invisible,  intangi- 
ble, and,  for  the  most  part,  incapable  of  direct  proof,  like  sensible 
facts  or  physical  events.  It  is,  in  general,  a  matter  of  inference 
from  other  facts  and  circumstances  which  admit  of  direct  proof, 
and  which  may  raise  a  presumption  of  the  truth  of  the  main  fact 
to  be  proved.  These  facts  and  circumstances  must  be  such  as 
would  warrant  a  jury  in  inferring  from  them  the  fact  of  negli- 
gence by  reasoning  in  the  ordinary  way,  according  to  the  natural 
and  proper  relation  of  things  and  consistently  with  the  common 
sense  and  experience  of  mankind.'  In  Smith  v.  Railroad,  37  Mo. 
292,  the  same  judge  says:  *It  is  not  enough  that  a  part  of  the 
facts  involved  in  the  injury  are  made  to  appear.  The  whole  is- 
sue must  be  proved,  and  the  burden  of  proof  is  upon  the  plain- 
tiff. If  he  failed  to  prove  the  whole  issue,  he  comes  short  of  mak- 
ing out  a  prima  facie  case,  and  the  jury  should  be  instructed  to 
find  a  verdict  for  the  defendant.'  " 

That  the  controller  in  question  was  a  very  complicated  piece 
of  machinery  is  clearly  shown  by  the  evidence,  and  brings  the 
case  squarely  within  the  principles  announced  in  the  next  preced- 
ing case.    The  evidence  shows  that  any  one  of  numerous  causes 
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might  have  brought  about  the  explosion,  among  which  causes  was 
the  accumulation  of  dirt  in  the  controller.  Such  dirt  might  have 
gotten  into  the  controller  at  any  time  while  the  latter  was  in 
charg^e  of  the  plaintiff  while  on  the  track  without  any  fault  or  negli- 
gence on  the  part  of  defendant,  and  the  explosion  have  occurred 
before  defendant  had  any  opportunity  to  inspect  the  controller, 
so  that  the  cause  of  the  explosion  was  purely  theoretical  and 
conjectural,  and  no  judgment  should  be  permitted  to  stand  with 
no  foundation  whatever  for  its  support. 

Other  points  are  insisted  upon  by  appellant  for  reversal,  but  as 
the  conclusion  reached  disposes  of  the  case,  we  deem  it  unneces- 
sary to  pass  upon  them. 

The  judgment  is  reversed.    All  concur. 


Horton  v.  Seaboard  Air  Line  Ry. 
(Supreme  Court  of  North   Carolina,  Oct.  10,  1907.) 

[58   S.    E.    Rep.   993.] 

Master  and  Servant — Injuries  to  Servant — Negligence — Question 
for  Jury. — ^Where  plaintiff  was  injured  by  the  alleged  negligence  of 
his  fellow  servant,  for  which  defendant  was  responsible  as  provided 
by  Revisal  1905,  §  2646,  in  dropping  the  end  of  the  main  rod  of  an 
engine  while  plaintiff  was  endeavoring  to  adjust  it,  and  plaintiff  testi- 
fied, without  contradiction,  both  that  his  fellow  servant  "dropped  his 
end  of  the  rod"  and  "that  the  rod  slipped  from  his  hand,"  whether 
the  servant  was  negligent  was  for  the  jury. 

Same — Presumption  of  Negligence.'*' — The  dropping  of  the  rod  was 
not  in  itself  conclusive  of  negligence  on  the  part  of  such  fellow  serv- 
ant, nor  did  it  raise  a  presumption  of  negligence,  though  it  was 
some  evidence  thereof. 

Same — Duty  to  Furnish  Competent  Assistants. — Where  defendant 
ordered  plaintiff  to  repair  an  engine,  it  was  defendant's  duty  to  fur- 
nish plaintiff  competent  assistants,  who  would  exercise  ordinary^ 
care  in  performing  the  work. 

Trial — Request  to  Charge. — Where  the  court  charged  that  the  fact 
that  plaintiff  was  injured  while  in  defendant's  Employ  was  "no  evi- 
dence of  negligence,"  and  that  the  fact  that  plaintiff's  fellow  servant 
dropped  the  engine  rod  by  which  plaintiff  was  injured  raised  no  pre- 
sumption of  negligence,  and,  if  unsupported  by  other  evidence  from 
which  the  jury  could  reasonably  infer  negligence,  was  not  proof  of 
negligence,  the  court  did  not  err  in  refusing  to  charge  that,  if  the 
jury    found    from   the    facts    that   there    were    no    attending   circum- 


*See  preceding  case,  and  foot-note. 
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stances  from  which  they  could  reasonably  infer  negligence,  other 
than  the  unexpected  falling  of  the  rod  on  plaintiff*s  arm,  they  should 
find  that  the  defendant  was  not  negligent. 

Same — Assumed  Facts — ^Applicability  to  Evidence. — Where  plain- 
tiff was  injured  by  his  fellow  servant  dropping  his  end  of  an  engine 
rod  while  plaintiff  was  endeavoring  to  adjust  it,  and  there  was  no  evi- 
dence as  to  why  he  dropped  it,  a  request  that,  if  "there  were  no  at- 
tending circumstances"  from  which  the  jury  could  reasonably  infer 
negligence  other  than  the  fact  of  the  unexplained  falling  of  the  rod, 
etc.,  was  properly  refused  as  assuming  the  .evidence  showed  an 
"unexplained  falling  of  the  rod." 

Appeal    from   Superior   Court,  Vance   County;  Biggs,  Judge. 

Action  by  W.  R.  Horton  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Action  for  personal  injury  sustained  by  plaintiff  while  in  em- 
ployment of  defendant.  Plaintiff  testified  that  he  was  at  the 
time  of,  and  had  been  for  many  years  before,  the  injury  com- 
plained of,  in  the  employment  of  defendant  as  yard  locomotive 
engineer  at  Henderson  N.  C. ;  that  on  December  10,  1903,  Mr. 
Clark,  the  traveling  engineer  of  defendant,  who  had  charge  of 
its  engines  and  the  duty  of  looking  after  them,  came  to  Hender- 
son and  told  him  that  the  front  end  of  the  engine  was  in  bad  con- 
dition and  must  be  fixed  at  once.  Plaintiff  told  Clark  that  the 
brass  was  worn  out  and  that  he  could  not  fix  it.  Clark  said  that 
it  must  be  done;  that  plaintiff  must  fix  it  at  once.  Plaintiff 
told  him  that  he  would  do  the  best  he  could  with  it;  that  he 
had  no  tools.  He  said  that  it  must  be  done  that  night.  It 
snowed,  and  the  wind  blew  "as  hard  as  you  ever  saw  it." 
When  plaintiff  quit  work,  he  backed  down  to  a  yard  and  bought 
some  wood.  Seagrave  was  fireman  on  engine.  Plaintiff  says : 
"We  were  working  on  the  main  rod.  Seagrave  had  never  seen 
a  rod  taken  down  before  and  didn't  look  like  he  knew  anything 
about  it.  I  was  trying  to  enter  the  rod  into  the  back  end  of  the 
strap,  when  his  end  slipped  out  of  his  hand  and  jerked  my  hand 
down  on  the  rod.  He  dropped  his  end  of  the  rod.  I  had  hold  of 
the  other  end  of  the  rod.  It  mashed  my  arm.  It  was  eight  or 
ten  feet  long.  It  was  about  half-past  10  or  11  o'clock  at  night 
when  I  got  through  fixing  the  engine."  He  testified  that  certain 
tools  were  necessary  to  do  the  work,  that  he  purchased  a  file  him- 
self, and  that  it  was  necessary  to  have  one  man  to  help  him.  The 
foregoing  is  all  of  the  evidence  in  regard  to  the  time,  place,  man- 
ner, etc.,  of  the  injury.  There  was  evidence  in  regard  to  the  con- 
dition of  the  engine  and  of  the  w-ork  to  be  done  on  it,  and  of  the 
character  and  extent  of  the  injury,  none  of  which  is  necessary 
to  set  out  in  detail  for  the  purpose  of  passing  upon  the  exceptions 
referred  to  and  relied  upon  in  the  defendant's  brief.    Defendant 
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moved   for  judgment  of  nonsuit.     Motion  denied.     Defendant 
excepted. 

The  usual  issues  were  submitted  to  the  jury.  His  honor,  after 
stating  the  contentions  of  the  parties,  among  other  instructions 
not  excepted  to,  charged  the  jury:  "As  between  master  and 
servant,  the  mere  fact  of  the  servant  being  injured  while  in  his 
employ  is  not  prima  facie  evidence  of  negligence,  and  the  burden 
is  upon  the  servant  to  prove  the  injury  was  caused  by  the  master, 
and  he  must  show  that  the  injury  was  the  result  of  his  negligence. 
It  is  not  sufficient  to  show  that  he  was  injured.  He  must  go 
further  and  show  the  cause  of  the  injury,  and  that  it  was  the 
result  of  negligence  of  some  agent  of  the  master,  and  that  it  was 
this  negligence  that  was  the  proximate  cause  of  the  injury.  So 
much  for  the  questions  of  law  which  I  shall  give  you  to  guide 
you  and  control  your  actions  in  determining  the  first  issue.  Now, 
applying  these  rules  to  the  facts  in  the  case,  you  must  determine 
whether  Mr.  Horton  was  injured  by  the  negligence  of  the  de- 
fendant's fireman,  Mr.  Seagrave,  and  whether  that  negligence  was 
the  cause  of  the  injury,  if  you  find  that  Mr.  Horton  sustained  an 
injury.  Did  the  defendant  railroad,  through  its  agent,  fail  to  ex- 
ercise proper  care,  as  I  have  explained  to  you,  in  handling  this 
rod  ?  And  was  such  negligence  the  proximate  cause  of  the  plain- 
tiff's injury,  if  you  find  he  was  injured,  as  claimed  by  him  on  or 
about  December  10,  1903?  That  is  the  question  which  you  must 
determine  with  reference  to  the  first  issue."  His  honor  ex- 
plained the  evidence  and  directed  the  attention  of  the  jury  to  the 
several  issues  and  phases  of  the  case.  To  this  there  is  no  ex- 
ception. 

Defendant  requested  his  honor  to  give  the  following .  special 
instructions : 

*'As  between  master  and  servant,  the  mere  fact  that  the  servant 
is  injured  while  in  his  employ  is  not  prima  facie  negligence,  and 
is  no  evidence  of  negligence."  This  prayer  was  given;  the  court 
adding:  "But  the  burden  of  proof  is  upon  the  servant  to  prove 
that  his  injury  is  caused  by  the  negligence  of  the  master." 

"Upon  the  whole  evidence,  if  the  jury  believe  it,  they  will  an- 
swer the  first  issue  *No.'    Refused,  and  the  defendant  excepts. 

"The  mere  fact  that  plaintiff's  arm  was  injured  while  in  the 
employment  of  the  defendant  is  no  presumption  of  negligence." 
The  court  gave  this  instruction. 

"The  mere  fact  that  Joseph  Seagrave  dropped  the  rod  is  no 
presumption  of  negligence."    The  court  gave  this  instruction. 

"The  general  rule  is  that  the  mere  fact  and  proof  of  injury, 
unsupported  by  other  evidence  of  negligence,  or  any  attending 
circumstances  whereby  the  injury  can  reasonably  infer  neg- 
ligence,; is  not  a  presumption  of  negligence;  and  if  the  jury 
should  find  from  the  facts  in  this  case  there  are  no  attend- 
tending    circumstances    from    which    they    can    reasonably    in- 
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fer  negligence,  other  than  the  bare  fact  of  the  unexplained  falling 
of  the  rod  upon  the  plaintiff's  arm,  they  will  answer  the  first 
issue  'No.'  "  His  honor  gave  the  first  part  of  the  instruction,  but 
omitted  to  give  the  latter  part,  to  wit:  "And  if  the  jury  should 
find  from  the  facts  in  this  case^hat  there  are  no  attending  circum- 
stances from  which  they  can  reasonably  infer  negligence,  other 
than  the  bare  fact  of  the  unexplained  falling  of  the  rod  upon  the 
plaintiff's  arm,  they  will  answer  the  first  issue  *No/  "  Defend-' 
ant  excepted. 

There  was  judgment  upon  the  verdict.    Defendant  appealed. 

Day,  Bell  &  Allen,  for  appellants. 

T,  M,  Pittman  and  /.  C,  Kittrell,  for  appellee. 

Connor,  J.  (after  stating  the  facts  as  above).  Defendant,  in 
the  well-prepared  brief  and  the  oral  argument  of  counsel,  alleges 
as  the  first  ground  for  a  reversal  of  the  judgment  the  refusal  of 
his  honor  to  direct  judgment  of  nonsuit.  This  contention  involves 
the  proposition  that  there  was  no  evidence  of  negligence  fit  for 
the  consideration  of  the  jury.  It  is  conceded  that  plaintiff  was 
in  the  line  of  his  duty,  acting  by  direction  of  an  employee  of  the 
company  having  the  power  to  give  the  order,  and  that  Seagrave, 
whose  alleged  negligence  was  in  dropping  the  rod  from  his  hand, 
was  a  fellow  servant  for  whose  negligence  defendant  is  liable 
under  the  fellow  servant  law.  Revisal  1905,  §  2646.  Is  there 
any  evidence  that  Seagrave  "dropped  his  end  of  the  rod  ?"  The 
plaintiff  swears  to  it,  and  he  is  not  contradicted.  Seagrave  is  not 
introduced  by  either  party.  It  is  true  that  plainiff  also  used  the 
expression,  "The  rod  slipped  from  his  hand."  It  was  for  the  jury 
to  say  which  was  the  correct  statement.  If  he  dropped  the  end  of 
the  rod  while  plaintiff's  arm  was  in  a  position  to  be  injured 
thereby,  it  certainly  constituted  some  evidence  from  which  the 
jury  may  have  inferred  negligence.  It  was  his  duty  to  hold  the 
rod — to  use  such  physical  power  as  was  at  his  command  to  pre- 
vent it  from  dropping.  The  dropping  of  the  rod  was  not  con- 
clusive, nor,  as  his  honor  charged  the  jury,  did  it  raise  a  presump- 
tion of  negligence;  but  it  was  certainly  some  evidence  thereof. 
In  this  connection  his  honor  said  to  the  jury:  "In  determining 
the  question  as  to  whether  the  agent  of  the  defendant  was  or  was 
not  negligent  in  dropping  or  letting  the  rod  slip,  if  you  find  he 
dropped  or  let  it  slip,  the  question  of  whether  he  acted  as  a  rea- 
sonably prudent  man  would  have  acted  under  similar  circum- 
stance must  be  considered;  the  burden  being  upon  the  plaintiff 
to  satisfy  you  by  greater  weight  of  evidence  that  the  agent  did 
not  exercise  proper  care.  If  you  are  satisfied  by  the  greater 
weight  of  evidence  that  the  agent  did  not  exercise  proper  care, 
that  he  was  negligent,  and  that  this  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury,  then,  as  I  have  explained,  it  is  your 
duty  to  answer  the  first  issue  'Yes.'    If  you  are  not  satisfied  by 
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the  greater  weight  of  evidence  that  he  was  negligent,  or  that  it 
was  the  proximate  cause  of  plaintiff's  injuries,  you  will  answer 
that  issue  *Xo/  "  His  honor  carefully  explained  to  the  jury  that 
the  burden  of  proof  was  upon  the  plaintiff,  not  only  to  show  that 
Seagrave  let — that  is,  permitted— the  rod  slip  or  drop  from 
his  hand,  but  that  he  failed  to  exercise  the  care  of  a  prudent  man 
to  prevent  its  doing  so.  There  is  no  suggestion  that  the  rod 
slipped  or  dropped  because  of  its  weight,  or  that  Seagrave  did  not 
have  physical  strength  sufficient  to  hold  it ;  that  it  was  too  heavy 
for  one  man  to  hold.  It  is  true  that  plaintiff  says :  *'I  should  say 
that  it  weighed  400  or  500  pounds.  I  never  weighed  one.''  De- 
fendant's witnesses  say  that  it  did  not  weight  to  exceed  75  pounds. 
It  was  the  duty  of  defendant,  when,  by  its  agent,  it  ordered  plain- 
tiff to  fix  the  engine,  to  furnish  a  competent  man  to  assist  him, 
who  would  exercise  reasonable — that  is,  ordinary — care  in  hold- 
ing the  rod.  If  it  failed  to  do  so,  there  was  negligence;  and,  if 
such  negligence  was  the  proximate  cause  of  the  injury,  it  was 
actionable. 

We  have  examined  the  cases  relied  upon  by  defendant.  Bry- 
an's Case,  128  N.  C.  387,  38  S.  E.  914;  Alexander's  Case,  132 
N.  C.  428,  43  S.  E.  1003.  We  do  npt  think  them  conclusive  of 
the  question  presented  by  this  record.  Certainly,  if  it  is  the  duty 
of  one  to  hold  up  an  iron  rod  while  another  person  is  in  a  posi- 
tion with  reference  to  it  that  dropping  it  will  injure  him,  the  duty 
is  imposed  upon  the  person  so  holding  to  use  ordinary  care  to 
prevent  it  from  dropping.  In  the  absence  of  any  explanation  why 
he  ^'dropped"  it,  is  it  not  a  reasonable  inference  that  he  failed  to 
exercise  ordinary  care?  The  principle  governing  cases  of  this 
kind  has  been  so  fully  and  so  recently  discussed  by  us  that  we 
deem  it  only  necessary  to  cite  the  last  one,  in  which  Mr.  Justice 
Hoke  reviews  all  of  them.  Fitzgerald  v.  Railroad,  141  N,  C.  530, 
54  S.  E.  391,  6  L.  R.  A.  (N.  S.)  337.  We  are  all  of  the  opinion 
that  his  honor  correctly  denied  the  motion  for  judgment  of  non- 
suit, or  to  direct  a  verdict  upon  the  first  issue. 

There  is  no  exception  to  the  charge  as  given  argued  in  the 
brief,  and  we  find  no  error  therein.  Defendant,  however,  ear- 
nestly contends  that  his  honor  committed  prejudicial  error  in  re- 
fusing to  give  the  last  part  of  the  instruction  asked.  While  it  is 
settled  by  a  number  of  cases  decided  by  this  court  that  a  party 
is  entitled  to  formulate  a  correct  proposition  of  law  applicable  to 
phases  of  the  testimony  and  have  it  submitted  to  the  jury,  it  is 
equally  well  settled  that  if  the  court,  either  in  its  general  instruc- 
tion or  in  response  to  special  prayers,  has  stated  the  same  prop- 
osition in  a  form  equally  favorable  to  the  contention  of  appel- 
lant, the  failure  to  give  such  prayer  is  not  reversible  error.  His 
honor  had  clearly  instructed  the  jury  in  respect  to  the  law  appli- 
cable to  the  testimony.  He  had  also,  in  response  to  defendant's 
prayer  for  special  instruction,  told  the  jury  that  the  mere  fact 
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that  plaintiff  was  injured  while  in  the  employment  of  defendant 
was  "no  evidence  of  negligence";  that  the  **mere  fact  that  Jo- 
seph Seagrave  dropped  the  rod  is  no  presumption  of  negligence*' ; 
and,  again,  that  "the  mere  fact  and  proof  of  injury,  unsupported 
by  other  evidence  of  negligence  or  any  attending  circumstances 
whereby  the  jury  can  reasonably  infer  negligence,  is  not  a  pre- 
sumption of  negligence."  We  are  unable  to  see  how  much  more 
strongly  his  honor  could  have  put  defendant's  contention,  unless 
he  had  instructed  them  that  there  was  no  evidence  of  negligence. 
Having  submitted  the  question  of  negligence  to  the  jury  upon 
the  theory  that  if  they  found  that  Seagrave  dropped  the  rod,  etc., 
we  do  not  perceive  how  he  could  have  said  to  them  that,  if  they 
found  no  attending  circumstances,  they  must  find  that  there  was 
no  negligence.  Plaintiff's  contention  was  that,  in  the  absence  of 
"attending  circumstances"  explaining  why  he  dropped  the  rod, 
the  jury  should  infer  that  he  did  so  negligently;  that  he  was  not 
exercising  due  care.  To  have  given  the  instruction  asked  would 
have  been  to  reason  in  a  circle,  and  withdraw  from  the  jury  in- 
directly the  very  question  which  he  had  submitted  to  them.  It 
was  the  unexplained  dropping  of  the  rod  which  plaintiff  relied 
upon  to  maintain  his  contention. 

It  will  be  further  noted  that  the  instruction  assumes  that  the 
evidence  showed  an  "unexplained  falling  of  the  rod."  This  as- 
sumption has  no  support.  All  of  the  evidence  is  that  Seagrave 
"dropped  the  rod,"  or  that  it  "slipped"  from  his  hand.  It  has 
been  frequently  held  that,  where  the  duty  is  imposed  of  securely 
fastening  an  object  the  falling  of  which  endangers  life  or  limb 
of  one  to  whom  the  person  owes  the  duty  of  fastening  the  object, 
the  falling  of  it  unexplained  justifies  the  inference  that  it  was 
not  securely  fastened.  Winpelmann  v.  Calloday,  88  Md.  92,  40 
Atl.  1078;  Gerlach  z/.  Edelmeyer,  88  N.  Y.  645;  Kearney  v. 
Railroad,  L.  R.  5  Q.  B.  411 ;  and  other  cases  cited  in  Womble  v. 
Grocery  Co.,  135  N.  C.  474,  47  S-.  E.  493.  Here  Seagrave  was 
an  intelligent  human  being,  knew  the  conditions  and  the  duty 
which  he  owed  plaintiff,  and  almost  certain  injury  to  him  if  he 
dropped  the  rod.  If  there  were  "attending  circumstances"  ex- 
plaining why  he  did  so,  as  if  his  hands  were  benumbed  by  cold,  or 
he  was  taken  suddenly  sick,  or  for  any  reason  he  was  suddenly 
disabled,  it  was  open  to  defendant  to  show  such  conditions.  The 
instruction  asked  is  not  perfectly  clear;  but,  as  we  interpret  the 
language,  his  Honor  correctly  declined  to  give  it.  The  case  has. 
been,  so  far  as  an  examination  of  the  record  discloses,  fairly  tried, 
and  every  phrase  of  the  testimony  submitted  to  the  jury  with 
correct  instructions  in  respect  to  the  law. 

The  judgment  must  be  affirmed. 
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(Supreme  Court  of  Indiana,  Nov.  27,  1906.) 
[79   N.    E.    Rep.    363.] 

Pleading — Complaint — Demurrer. — A  complainant  so  uncertain  as 
not  to  state  intelligibly  a  substantially  good  cause  of  action  is  de- 
murrable for  not -stating  a  cause  of  action. 

Same — Grounds  of  Demurrer. — A  dgmplaint  stating  a  good  cause 
of  action  is  not  demurrable  because  of  uncertainty,  inconsistency, 
repugnancy,  or  duplicity. 

Master  and  Servant — ^Injury  to  Servant — ^Action— Complaint — Suffi- 
ciency.— A  complaint  in  an  action  against  a  railway  company  for  the 
death  of  a  switchman  indicated  that  plaintiff  chiefly  relied  for   a  re- 
covery on  a  violation  by  the  company  of  a  municipal  ordinance  for- 
bidding   the    running    of    locomotives    backward    in    the    nighttime 
without  a  light  on  the  rear  end,  and  set  forth  a  copy  of  the    ordi- 
nance.    It  also  alleged  the  failure  of  the   company   to  furnish    the 
switch  crew  with  a  proper  engine,  and  to  maintain  clearance   posts 
at  the   place  of  injury,   etc.     The  evidence   indicated   that  the    case 
was  tried  on  the  theory  that  the  company  was  liable  for  noncompli- 
ance w^ith  the  ordinance.     The  court  in  its  instructions  limited  a  re- 
covery to  that  ground.     Held,  that  the  complaint  was  sufficient   as 
setting  forth  a  cause  of  action  based  on  the  violation  of  the   ordi- 
nance. 

Same — Contributory  Negligence. — A  complaint  in  an  action  against 
a  railway  company  for  the  death  of  a  switchman  caught  between  the 
engine  and  a  car  which  had  been  kicked  onto  a  spur,  which  alleged 
that  decedent  did  not  know  of  the  near  approach  of  the  engine  to  the 
car,  sufficiently  alleged  decedent's  freedom  from  contributory  neg- 
ligence, as  against  the  objection  that  the  complaint  failed  to  charge 
that  decedent  was  ignorant  of  thfe  location  of  the  car  on  the  spur. 

Same— Assumption  of  Risk.*— Burns'  Ann.  St.  1901,  §  3541,  cl.  42, 
authorizes  cities  to  provide  by  ordinance  for  the  security  of  citizens 
from  the  running  of  trains.     A  city  adopted  an  ordinance  requiring 

♦For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road employee  assumes  the  risks  arising  from  the  violation  of  an 
ordinance  or  statute  prescribing  precautions  to  be  observed  by  his 
company,  see  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v. 
Gesswine  (C.  C.  A.),  20  JR.  R.  R.  553,  43  Am.  &  Eng.  R.  Cas..  X.  S.. 
553;  Ives  v.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  20  R.  R.  R.  393,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  393  (speed  in  violation  of  statutes  or 
ordinances);  foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  v. 
Ryland  (Fla.),  18  R.  R.  R.  834,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  834; 
foot-notes  appended  to  Pittsburg,  etc.,  Ry.  Co.  v,  Ross  (Ind.),  23  R. 
R.  R.  160,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  160;  Indianapolis  St.  Ry. 
Co.  V,  Kane  (Ind.),  23  R.  R.  R.  151,  46  Am.  &  Eng.  R.  Cas.,  N.  S^ 
151  (violation  of  employers*  liability  acts). 
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every  locomotive  running  backward  in  the  nighttime  to  keep  a  con- 
spicuous light  at  its  rear.  A  switchman  continued  work  with  an 
engine  running  backward  in  the  nighttime  without  a  light  at  its  rear. 
Held,  that  the  switchman  did  not  assume  the  risk  of  injuries  that 
might  reasonably  be  expected  from  the  failure  to  comply  with  the 
ordinance. 

Trial— .Special  Vcrdict-rlnconsistcncy  with  General  Verdict. — In 
an  action  against  a  railway  company  for  the  death  of  a  switchman 
caught  between  an  engine  and  a  car  which  had  been  kicked  onto  a 
spur,  the  jury  found  that  it  was  the  duty  of  the  switchman  to  see 
that  the  car  was  located  on  the  spur  at  a  safe  distance  from  the 
track  on  which  the  engine  was  running;  that  there  was  nothing  to 
prevent  him  from  seeing  where  it  was  placed;  that  he  announced  to 
a  fellow  workman  that  it  was  placed  so  that  it  would  clear;  that, 
when  alighting  from  the  engine  while  passing  the  spur,  he  swung 
out  of  the  cab  down  to  the  step  with  his  back  to  the  car,  without 
using  his  lantern  to  ascertain  the  proximity  of  the  car.  The  jury 
found  a  general  verdict  for  plaintiff.  There  were  facts  proved  sup- 
porting the  general  verdict.  Held,  that  the  general  verdict  must 
prevail. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Burden  of  Proof. — A  master  sued  for  the  negligent  death  of  an 
employee  has  the  burden  of  proving,  by  a  preponderance  of  the 
evidence,  the  contributory  negligence  of  the  employee. 

Trial — Verdict — Special  Verdict — Inconsistency  With  General  Ver- 
dict.— In  an  action  against  a  railway  company  for  the  death  of  a 
switchman  caught  between  an  engine  and  a  car  which  had  been 
kicked  onto  a  spur  track  a  short  time  before,  the  jury  found  that 
there  was  no  evidence  that  the  car  was  standing  where  it  was  when 
decedent  had  said  it  would  clear,  and  that,  if  decedent  had  used  his 
lantern  when  he  went  to  leave  the  engine,  he  could  not  have  seen 
the  car  on  the  spur.  There  was  room  for  the  car  to  stand  clear,  and 
when  it  was  kicked  onto  the  spur  it  ran  until  it  struck  other  cars 
standing  thereon.  Held,  that  the  general  verdict  did  not  show 
contributory  negligence  so  as  to  render  the  same  inconsistent  with  a 
general  verdict  in  favor  of  plaintiff. 

Appeal — Briefs — Rules  of  Court — Compliance. — Where  the  testi- 
mony involved  in  assignments  of  error  relating  to  the  admission  and 
rejection  of  evidence  covered  more  than  50  printed  pages,  and  ap- 
pellant failed  in  his  brief  to  give  the  page  and  line  of  the  record 
where  the  action  of  the  court  complained  of  might  be  found,  as  re- 
quired by  Supreme  Court  Rule  22,  the  court  would  not  consider  the 
objections. 

Same — ^Verdict — C-onclusiveness. — Special  findings  supported  by 
some  evidence  will  not  be  disturbed  on  appeal. 

Appeal  from  Circuit  Court,  Porter  County;  W.  C.  McMahan, 
Judge. 
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Action  by  Mary  L.  Lawrence,  administratrix  of  Lewis  P,  Law- 
rence, deceased,  against  the  Chicago  &  Erie  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  the  Appellate  Court  under  section  1337u,  Burns'  Ann.  St. 
190L     Affirmed. 

\\\  O.  Johnson  and  J  no.  B,  Peterson,  for  appellant. 
IViUiam  J.  Whinery  and  Otto  J.  Bruce,  for  appellee. 

Hadley,  J.     In  its  yards  at  Hammond  appellant  has  a  track, 
running  north  and  south,  known  as  "72."     South  of  the  middle 
there  is  a  spur  connected  with  72  and  running  to  the  northwest. 
Appellee's  decedent,  Lewis  P.  Lawrence,  was  a  switchman  in  the 
employ  of  appellant,  and  a  member  of  a  switching  crew  engaged 
in  •  the  Hammond  yard.     On  February  8,   1904,  at  about  8 :30 
o'clock  p.  m.,  Lawrence  and  the  crew  to  which  he  belonged  took 
a  train  of  cars  south  on  track  72  beyond  the  spur  intersection. 
The  engine  was  backing,  drawing  the  cars  after  it.     The  train 
having  passed  the  spur,  the  direction  was  reversed,  and  going 
north  a  car  of  coal  was  kicked  in  on  the  spur.    The  train  then 
proceeded  north,  the  engine  pushing  the  ears  ahead  of  it,  to  a 
point  100  yards  or  more  north  of  the  spur  intersection.     Here 
the  train  was  slopped,  and  to  set  an  empty  flat  car  also  on  the 
spur  the  engine  returned  south,  drawing  the  fiat  after  it  at  the 
rate  of  about  five  miles  an  hour.     When  the  return  south  wnth 
the  fiat  was  started,  LawTence  and  the  other  switchman  got  into 
the  engine  cab.     The  night  was  cloudy  and  very  dark.    The  en- 
gine, which  was  backing,  had  a  headlight  in  front  looking  north, 
but  no  light  on  the  rear  of  the  tender  looking  south,  except  two 
**buirs  eye"  lights,  in  size  and  brilliancy  about  the  same  as  signal 
lanterns.     As  the  engine  approached  some  where  near  the  spur 
intersection,  Lawrence,  standing  on  west  side  of  the  cab,  with 
signal  lantern  in  hand,  proceeding,  in  the  proper  discharge  of  his 
duty  in  switching  the  fiat  car,  seized  the  handiron  of  the  cab,  and 
let  himself  down  to  the  step  leading  to  the  ground.     The  coal 
car  that  had  been  previously  kicked  onto  the  spur,  at  the  moment 
Lawrence  was  alighting  from  the  cab,  was  standing  on  the  spur, 
a  short  distance  north  of  the  spur  frog,  and  about  6j4  inches 
west  of  the  line  described  by  the  passing  engine  cab,  and  when  on 
the  engine  step  Lawrence  was  caught  and  rolled  between  the  coal 
car  and  engine  cab  and  fatally  injured.    Appellee,  as  administra- 
trix, brought  this  action  to  recover  for  the  benefit  of  herself  as 
widow,  and  their  minor  children,  on  the  ground  that  the  death 
of  her  husband  was  caused  by  the  negligence  of  the  appellant. 
The  complaint  is  in  one  paragraph,  to  which  a  demurrer  for  in- 
sufficiency of  facts  was  overruled.     On  an  answer  of  general 
denial  the  case  was  submitted  to  a  jury,  which  returned  a  verdict 
for  appellee,  and  answers  to  a  large  number  of  interrogatories. 
Error  is  assigned  on  the  overruling  of  the  demurrer  to  the  com- 
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plaint,  the  overruling  of  a  motion  for  judgment  on  the  answers 
to  interrogatories,  and  for  a  new  trial. 

The  sufficiency  of  the  complaint  is  questioned  on  the  grounds 
of  uncertainty,  inconsistency,  and  repugnancy.  There  is  no 
ground  for  controversy  with  appellant  that,  if  a  pleading  be  so 
uncertain  as  not  to  stsrte  intelligibly  a  substantially  good  cause  of 
action  or  defense,  it  will  be  subject  to  demurrer  for  not  stating  a 
cause  of  action  or  defense,  as  ruled  in  Snowden  v.  Wilas,  19  Ind. 
10,  81  Am.  Dec.  370,  and  many  other  cases.  This  complaint, 
however,  cannot  be  justly  said  to  come  within  the  rule.  It  does 
contain  much  unnecessary  matter,  and  gives  evidence  that  the 
pleader  was  not  clear  on  what  class  of  facts  he  should  rest  his 
case.  The  averments  concerning  the  failure  of  the  defendant  to 
furnish  the  decedent's  crew  with  such  a  switch  engine  as  was  in 
common  use  in  switch  yards,  and  the  failure  of  the  defendant  to 
have  and  maintain  clearance  posts  at  the  place  of  injury,  and  its 
failure  to  have  and  maintain  lights  at  that  place,  and  the  failure 
of  the  engineer  in  charge  of  the  locomotive  to  warn  the  decedent 
of  the  dangerous  proximity  of  the  coal  car  on  the  spur,  and  the 
violation  of  the  appellant's  rules  in  requiring  the  decedent  to 
work  overtime,  are  all  matters  that  incumber  and  cloud  the  com- 
plaint, and  the  pleading  would  have  been  much  strengthened  as 
a  model  if  they  had  been  omitted.  But,  if  a  good  cause  of  action 
is  in  fact  stated,  the  complaint  will  not  fall  before  a  demurrer  be- 
cause of  uncertainty,  inconsistency,  or  repugnancy.  Coddington 
V.  Cannady,  157  Ind.  243,  61  N.  E.  567;  Tipton  Light  Co.  7/. 
Newcomer,  156  Ind.  348,  58  N.  E.  842;  Sheeks  v.  State,  156  Ind. 
508,  60  N.  E.  142;  Frain  v,  Burgett,  152  Ind.  55,  50  N.  E.  873, 
52  N.  E.  395.  Neither  will  a  demurrer  reach  duplicity  in  a  plead- 
ing. Rielay  v,  Witcher,  18  Ind.  458;  Denman  v.  McMahin,  37 
Ind.  241 ;  Jones  ik  Hathaway,  77  Ind.  14,  19.  The  complaint  is 
no  worse  than  it  was  before  answer,  and  if  more  than  one  cause 
of  action  is  stated,  or  it  is  so  inconsistent,  uncertain,  or  repugnant 
as  to  mislead  the  defendant  in  the  preparation  of  its  defense,  it 
should  have  made  available  its  complete  remedy  by  a  motion  to 
separate  or  to  make  more  certain  and  definite.  There  is,  however, 
running  through  the  complaint  a  chain  of  averments  that  indicate, 
with  reasonable  clearness,  that  the  pleader  chiefly  counted  upon 
the  violation  of  an  ordinance  of  the  city  of  Hammond  against 
running  locomotives  backward  in  the  nighttime  without  a  brilliant' 
and  conspicuous  light  at  the  rear  end  thereof.  A  copy  of  the 
ordinance  is  set  forth  in  the  complaint,  and  the  trend  of  the  evi- 
dence indicates  that  this  was  the  theory  upon  which  the  case  was 
tried.  Besides,  this  theory  is  made  clear  by  the  court  in  his 
charge  to  the  jury.  After  calling  their  attention  to  certain  aver- 
ments in  the  complaint  relating  to  other  alleged  delinquencies  of 
the  defendant,  the  charge  proceeds:  "But  the  court  instructs 
you,  as  a  matter  of  law,  that  under  the  issues  and  evidence  in  this 
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case  there  can  be  no  recovery  on  account  of  *  *  *.  This  will 
leave  for  your  consideration  the  questions  relating  to  the  alleged 
violation  of  the  alleged  ordinance."  The  rule  is  that,  where  the 
predominating  theory  of  a  complaint  is  doubtful  or  uncertain,  the 
theory  adopted  by  the  parties  and  the  trial  court  will  be  adhered 
to  on  appeal.  Reeves  v.  Grottendick,  131  Ind.  107,  30  N.  E.  889; 
Machine  Works  v,  Myers,  IS  Ind.  App.  385,  44  N.  E.  193. 

The  only  specific  objection  to  the  complaint  upon  this  theory 
is  that  there  is  no  charge  in  the  complaint  that  appellee's  dece- 
dent was  ign9rant  of  the  location  of  the  coal  car  standing  on  the 
spur  track,  and  its  dangerous  proximity  to  the  main  track  over 
which  the  engine  was  passing,  at  the  time  of  the  injury,  and  that 
we  must  presume  that  he  did  not  know  of  its  position,  and,  hav- 
ing exposed  himself  as  the  engine  passed,  he  was  guilty  of  con- 
tributory negligence.  With  respect  to  this  point  the  complaint 
is  as  follows:  **Said  decedent  did  not  know  of,  had  no  means  of 
knowing,  and  could  not  see  by  reason  of  the  darkness  and  the 
defendant's  failure  to  provide  proper  headlights  and  equipment 
of  said  engine,  the  near  approach  of  said  engine  to  said  coal  car, 
and  the  danger  to  which  he  was  thereby  exposed."  Omitting" 
the  qualifying  sentences,  the  averment  is  that  the  decedent  did  not 
know  of  the  near  approach  of  the  said  engine  to  said  coal  car. 
This  is  equivalent  to  alleging  that  he  did  not  know  where  the 
coal  car  was,  and  is  sufficient. 

A  general  objection  is  made  to  the  refusal  of  the  court  to  give 
certain  instructions  requested  by  appellant.  Excepting  the  elev- 
enth and  twelfth,  every  point  stated  in  the  others  was  fully  covered 
by  those  given  by  the  court  and  quite  as  favorable  to  the  defend- 
ant as  it  had  the  right  to  ask,  including  No.  10.  The  eleventh 
and  twelfth  were  refused,  and  rightly  so,  because  they  contained 
a  misstatement  of  the  law.  Both  requests  were  to  the  effect  that 
if  the  decedent  knew,  or  by  the  exercise  of  reasonable  diligence 
might  have  known,  at  the  time  of  his  injury  that  the  locomotive 
being  used  was  not  equipped  with  a  headlight  on  the  rear  end 
thereof,  and  had  a  high,  square  tank,  and  the  injury  resulted  from 
the  absence  of  such  light  on  the  rear  end  thereof,  if  it  was  found 
that  the  decedent  continued  in  the  employ  of  the  defendant  and 
to  work  on  and  about  such  engine  after  knowing  of  the  dangers 
attendant  upon  the  use  of  an  engine  so  equipped  as  a  switch  en- 
gine, then  the  jury  was  instructed  as  a  matter  of  the  law  that  the 
dedecent  assumed  the  risk  of  ctll  injuries  that  might  reasonably  be 
expected  to  flow  from  the  use  of  such  engine  in  such  business. 
It  will  be  borne  in  mind  that  the  negligence  charged  in  the  com- 
plaint, and  relied  on,  is  the  violation  of  an  ordinance  of  the  city 
of  Hammond  in  these  words:  "Sec.  3.  Every  locomotive  en- 
gine, railroad  car,  or  train  of  cars,  running  in  the  nighttime  on 
any  railroad  track,  in  said  city,  shall  Jiave  and  keep  while  so  run- 
ning a  brilliant  and  conspicuous  light  on  the   forward  end  of 
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such  locomotive  engine,  or  train  of  cars,  and  in  such  case  any 
such  engine,  car  or  train,  shall  be  run  backward  at  such  time,  such 
lights  should  be  kept  at  the  rear  end  thereof."  This  ordinance 
imposed  on  the  defendant  a  fixed  and  positive  duty  to  keep  a 
brilliant  and  conspicuous  light  on  the  rear  end  of  its  locomotives 
when  rimning  backward  in  the  nighttime  within  the  city.  Sec- 
tion 3541,  Burns'  Ann.  St.  1901,  cl.  42.  The  doctrine  of  assumed 
risk  does  not  apply  to  relieve  a  person  from  the  consequence  of  a 
breach  of  specific  statutory  or  municipal  duty.  Railroad  Co.  z\ 
Peterson,  156  Ind.  364,  59  N.  E.  1044;  Davis  Coal  Co.  v.  Pol- 
land,  158  Ind.  607,  62  N.  E.  492,  92  Am.  St.  Rep.  319;  Island 
Coal  Co.  V.  Swaggerty,  159  Ind.  664,  62  N.  E.  1103,  65  N.  E. 
1026;  Car  Co.  v.  Clark,  32  Ind.  App.  644,  70  N.  E.  828. 

Appellant's  counsel  earnestly  insist  that  the  answers  to  inter- 
rogatories in  eflFect  show  that  the  decedent  was  guilty  of  negli- 
gence that  contributed  to  his  injury,  and  that  its  motion  for  judg- 
ment thereon  ought  to  have  been  sustained.  The  answers  dis- 
close that  Lawrence  was  a  man  of  34  years,  5  feet  4  inches  tall, 
an  experienced  switchman,  of  ordinary  intelligence,  and  possessed 
of  all  his  faculties.  He  had  been  employed  by  appellant  as  a 
switchman  in  the  Hammond  vard  for  10  months  before  the  in- 
jury,  and  had  been  working  with  and  about  the  particular  engine 
from  which  he  was  alighting  when  hurt  3  days.  He  commenced 
working  with  said  engine  at  8  o'clock  a.  m.  and  continued  until 
he  was  hurt,  about  8:30  p.  m.  The  engine  had  an  ordinary  head- 
light in  front,  lighted  and  in  good  repair.  A\'hen  injured,  the  en- 
gine was  running  backward  at  the  rate  of  five  miles  an  hour, 
drawing  one  fiat  car  after  it.  The  spur  track  was  on  a  common 
level  with  track  72,  The  coal  car  standing  on  the  spur  was  9 
feet  and  8  inches  wide,  painted  a  dark  red,  and  was  standing  in 
such  proximity  to  track  72  that,  as  the  engine  backed  fast  on  72, 
there  was  but  6j^  inches  between  the  sides  of  the  car  and  the 
tender  of  the  engine.  Lawrence  was  riding  on  the  -deck  of  the 
engine,  and  as  it  was  approaching  the  spur  connection,  and  as 
it  was  about  to  pass  the  coal  car  standing  on  the  spur,  with  a 
lighted  lantern  swung  out  of  the  cab  to  the  step  leading  down 
to  the  ground  to  be  ready  to  couple  the  fiat  to  the  coal  car  when 
the  former  came  in  on  the  spur,  with  his  back  toward  the  coal 
car,  and  his  body  came  in  contact  with  the  car  and  was  carried 
and  rolled  between  the  car  and  the  cab  of  the  engine.  It  was 
the  duty  of  Lawrence,  as  a  member  of  the  switching  crew,  at 
the  time  the  coal  car  was  thrown  on  the  spur,  to  see  that  the  car, 
when  it  was  placed  on  the  spur,  was  placed  a  sufficient  distance 
from  the  frog  and  track  72,  so  that  engines  passing  over  72  could 
pass  and  repass  said  car  with  their  switching  crews  riding  or 
working  about  their  engines  with  safety  to  the  crews.  When  the 
coal  car  was  thrown  on  to  the  spur,  Lawrence,  in  answer  to  an 
inquiry  of  another  member  of  the  crew,  said,  "She  will  clear." 
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The  coal  car  was  placed  on  the  spur  about  five  minutes  before 
Lawrence's  death.  There  was  no  evidence  that  the  coal  car  was 
left  by  the  switching  crew  on  the  spur  at  the  same  place  it  was 
found  standing  at  the  time  of  the  accident.  There  was  room 
enough  on  the  spur  to  have  enabled  the  crew  to  have  set  the  coal 
car  far  enough  in  to  have  made  it  safe  for  crews  engaged  on  and 
with  passing  engines.  Others  of  the  crew  had  the  same  oppor- 
tunity to  know  that  the  coal  car  was  standing  too  close  to  track 
72.  There  was  nothing  to  prevent  Lawrence  from  seeing  where 
the  coal  car  stood  at  the  time  it  was  left.  If  La  whence  had  used 
the  lantern  he  had  in  his  hand  as  he  atempted  to  alight  from  the 
engine,  backing  to  the  south,  he  could  have  seen  the  coal  car. 

Appellant  calles  attention  to  the  findings  that  it  was  the  duty 
of  the  deceased,  as  switchman,  to  see  that  the  coal  car  was  lo- 
cated on  the  spur  at  a  safe  distance  from  Irack  72 ;  that  there  was 
nothing  to  prevent  him  from  seeing  where  it  was  placed ;  that 
he  announced  to  a  fellow  workman  Ihat  it  was  placed  so  that  it 
*'would  clear,"  and  when  in  the  act  of  alighting  from  the  cab  of 
the  engine,  while  it  was  backing  south  passed  the  coal  car  stand- 
ing on  the  spur,  he  swung  out  of  the  cab  down  to  the  step,  with 
his  back  to  the  coal  car  without  using  his  lantern  to  ascertain 
the  proximity  of  the  coal  car.  These  facts  are,  however,  but  a 
part  extracted  from  the  body  of  facts  proved  in  the  trial,  and 
upon  which  the  jury  determined  the  general  verdict.  We  have 
no  means  of  ascertaining  what  other  facts  may  have  been  proved 
to  explain  or  modify  the  special  findings  and  become  controlling 
in  reaching  the  verdict.  Hence  the  general  rule  that  this  court 
on  considering  answers  to  interrogatories  will  indulge  all  reason- 
able presumption  against  the  special  findings,  and  in  favor  of 
the  general  verdict;  and,  if  the  general  verdict  thus  aided  is  not 
wholly  inconsistent  with  the  special  answers  upon  any  rational 
hypothesis,  it  must  prevail.  City  of  South  Bend  v.  Turner,  156 
Ind.  418,  423,  60  N.  E.  271,  54  L.  R.  A.  396,  83  Am.  St.  Rep. 
200;  Wright  v.  Railway  Co.,  160  Ind.  583,  589,  66  N.  E.  454; 
Railway  Co.  v.  Rowan,  104  Ind.  88,  96,  3  N.  E.  627. 

Contributory  negligence  was  provable  like  any  other  facts 
within  the  issues,  by  a  preponderance  of  the  evidence;  and  the 
burden  was  upon  the  defendant.  There  is  evidence  in  the  record 
that  there  was  plenty  of  room  on  the  spur  for  the  coal  car  to  stand 
clear  of  track  72,  and  that,  when  the  coal  car  was  kicked  in  onto 
the  spur,  it  ran  in  till  it  struck  other  cars  standing  thereon.  There 
is  a  special  finding  that  there  was  no  evidence  that  the  coal  car, 
when  it  caused  the  decedent's  injury,  was  standing  where  it  was 
when  the  decedent  said.it  would  "clear."  There  is  also  a  finding 
that,  if  the  decedent  had  used  his  lantern  when  he  went  to  leave 
the  cab,  he  could  not  have  seen  the  coal  car  standing  on  the  spur. 
If  the  car  was  moved  from  a  place  of  safety  to  a  place  of  dan- 
ger, as  we  must  here  presume  that  it  was  after  Lawrence  left  it, 
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and  without  his  knowledge,  and  if  the  night  was  so  dark  and 
heavy  that  he  could  not  have  seen  the  car  as  he  left  the  cab,  if  he 
had  used  his  lantern,  as  the  jury  found  the  fact  to  be,  then  the 
jury  was  justified  in  acquitting  him  of  negligence  in  these  re- 
spects. So  under  these  facts,  the  evidence,  and  rules  of  con- 
struction, we  cannot  sustain  appellant  in  its  contention  that  the 
general  verdict  which  in  effect  finds  that  the  decedent  was  not 
guilty  of  contributory  negligence,  cannot  be  reconciled  with  the 
special  findings.  Therefore  the  motion  for  judgment  on  the  an- 
swers to  interrogatories  was  properly  overruled. 

In  its  motion  for  a  new  trial,  also  in  the  statement  of  errors 
relied  on,  appellant  sets  forth  divers  objections  to  the  admission 
and  exclusion  of  certain  evidence.  But  the  bill  of  exceptions  is 
voluminous,  the  testimony  of  the  witness  chiefly  involved  cover- 
ing more  than  50  printed  pages,  and  appellant  has  wholly  failed, 
in  his  brief,  to  give  the  page  and  the  line  of  the  record  where  the 
action  of  the  court  complained  of  may  be  found,  as  required  by 
rule  22  (55  N.  E.  v).  We  have,  therefore,  omitted  consideration 
of  such  objections. 

It  is  also  claimed  that  the  evidence  did  not  sustain  the  special 
findings  relating  to  the  decedent's  contributory  negligence.  But 
there  is  some  evidence  in  support  of  each  of  them,  and  it  was 
for  the  jury,  not  us,  to  say  whether  it  amounted  to  satisfactory 
proof. 

We  find  no  error  in  the  record.    Judgment  affirmed. 

G11.1.ETT,  J.,  did  not  participate. 


660        Vol,  27  R  R  R— Voi,  50  Am  &  Eng  R  Cas,  X  S 


PuGMiRE  V,  Oregon  Short  Line  R.  Co. 

(Supreme  Court  of  Utah,  Dec.  11,  1907.) 
[92    Pac.    Rep.    762.] 

Master  and  Servant — Relationship — How  Constituted — Duty  of 
Master  to  Care  for  Safety  of  Servant. — Where  defendant  railroad 
employed  plaintiff's  husband  as  manager  for  its  outfit  cars,  requiring 
him  to  cook  or  else  furnish  a  cook,  and  permitted  plaintiff  to  ac- 
company him  and  cook  for  the  outfit  employees,  the  relation  of 
master  and  servant  existed  between  plaintiff  and  defendant  within  the 
meaning  of  the  rule  requiring  a  master  to  exercise  ordinary  care  to 
prevent  injury  to  his  employees,  though  plaintiff  was  not  entitled  to 
pay  for  her  services. 

Same — Negligence — Injuries  to  Servant.t — Where  a  railroad's  out- 
fit cars  were  fitted  up  and  stationed  on  one  of  its  side  tracks  for  the 
use  and  occupation  of  its  employees,  the  employees  had  the  right  to 
assume  that  the  railroad  would  exercise  ordinary  care  to  prevent  the 
cars  from  being  run  into  by  its  switch  engines  and  passing  trains. 

Same — Contributory  Negligence — Questions  for  Jury. — In  an  ac- 
tion against  a  railroad  for  injuries  to  plaintiff  received  in  a  collision 
between  the  car  in  which  she  was  working  and  one  of  defendant's 
engines,  the  questions  of  defendant's  negligence  and  plaintiff's  con- 
tributory negligence  held  for  the  jury. 

Appeal — Questions  for  Review — Findings  of  Jury. — Findings  of  the 
jury  under  proper  instructions  on  questions  of  fact  are  final  and 
cannot  be  disturbed  by  the  Supreme  Court. 

Master  and  Servant — ^Injuries  to  Servant — Contracts  Releasing  Lia- 
bility — ^Validity.} — A  master  cannot  by  contract  in   advance  absolve 

♦For  the  authorities  in  the  series  on  the  question  who  are,  and 
are  not,  the  employees  of  a  railroad  company,  see  foot-notes  ap- 
pended to  Arkadelphia  Lumber  Co.  v.  Smith  (Ark.),  24  R.  R.  R.  514, 
47  Am.  &  Eng.  R.  Cas.,  N.  S.,  514;  Hayman  v,  Philadelphia,  etc.,  R. 
Co.  (Pa.),  24  R.  R.  R.  475,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  475:  foot- 
notes appended  to  Louisville,  etc.,  Ry.  Co.  v,  Illinois  Cent.  R.  Co. 
(Ky.),  22  R.  R.  R.  653,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  653;  Atchison, 
etc.,  Ry.  Co.  v.  Fronk  (Kan.),  22  R.  R.  R.  95,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  95;  Shannon  v.  Union  R.  Co.  (R.  L),  22  R.  R.  R.  80,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  80;  foot-notes  appended  to  Alabama  G.  S.  R. 
Co.  V.  Burks  (Ala.),  21  R.  R.  R.  562,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
562. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
servant  to  assume  that  his  master  or  his  representative  has  per- 
formed or  will  perform  his  duties  to  the  servant,  see  foot-notes  ap- 
pended to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R.  R.  R. 
323,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323;  foot-notes  appended  to  In- 
dianapolis St.  Ry.  Co.  V.  Kane  (Ind.),  23  R.  R.  R.  151,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  151;  Floan  v,  Chicago,  etc.,  Ry.  Co.  (Minn.),  23 
R.  R.  R.  95,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  95. 

$See  foot-notes  appended  to  Pittsburgh,  etc.,  Ry.  Co.  v,  Ross 
(Ind.),  23  R.  R.  R.  160,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  160. 
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himself  from  liability  for  injuries  to  a  servant  caused  by  the  master's 
negligence;  such  a  contract  being  void  as  against  public  policy. 

Same — Evidence. — In  an  action  by  a  female  employee  against  a 
railroad  for  injuries  through  negligence,  evidence  as  to  whether 
plaintiff  was  married  or  not  was  immaterial. 

Damages — ^Pleading — Issues,  Proof,  and  Variance. — Where,  in  an 
action  for  injuries  through  negligence,  plaintiff  specifically  alleged 
certain  injuries  to  her  head,  back,  arms,  etc.,  and  that  she  was  thereby 
permanently  incapacitated  from  performing  her  daily  work  as*  a 
cook  and  housewife,  no  mention  being  made  of  any  injury  to  her 
eyes,  evidence  as  to  the  diseased  condition  of  her  eyes  since  the 
accident  was  inadmissible,  since,  having  limited  her  allegations  of 
injury  to  specific  matters,  she  was  confined  in  her  proof  to  them 
and  to  consequences  which  could  be  reasonably  inferred  as  flowing 
therefrom. 

Appeal  from  District  Court,  Third  District;  M.  L.  Ritchie, 
Judge. 

Action  by  Christine  Pugmire  against  the  Oregon  Short  Line 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

P.  L.   Williams,  Geo,  H,  Smith,  and  Jno,  G.  Willis,  for  ap- 
pellant. 
Kinney  &  Wilson,  for  respondent. 

McCakty,  C.  J.  A  rehearing  was  granted  in  this  case,  and  we 
have  again  given  the  questions  involved  careful  consideration. 
While  we  are  still  of  the  opinion  that  the  result  announced  in  the 
decision  heretofore  filed  is  correct,  and  that  the  judgment  must 
be  reversed,  we  are  convinced  that  the  opinion,  in  some  particu- 
lars, ought  to  be  modified.  In  view  of  such  fact,  the  case  is  de- 
cided, ruled,  and  controlled  by  this  opinion  only. 

The  action  in  question  was  brought  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  plaintiff  at  Williams,  in 
the  state  of  Montana,  where  she  was  at  work  for  defendant  as 
cook  in  one  of  its  outfit,  or  hotel,  cars.  The  complaint  alleges 
that  plaintiff  was  the  servant  of  defendant,  and,  as  such,  was 
required  to  work  and  remain  in  its  car  as  the  same  was  situated 
on  a  side  track;  that  while  working  and  remaining  therein,  the 
defendant,  without  notice  or  warning  to  plaintiff,  negligently  and 
suddenly  ran  one  of  its  engines  into  said  car,  whereby  plaintiff 
"suffered  a  violent  blow  upon  the  head  cutting  the  scalp  in  four 
places,  necessitating  the  cutting  of  all  the  hair  from  her  head, 
nnd  rendering  plaintiff  unconscious  for  several  hours,  back 
sprained  and  wrenched,  so  that  the  same  is  still  sore  and  lame, 
arms  bruised  and  sprained,  right  limb  injured  and  sprained,  and 
internal  injuries  causing  serious  injuries  to  female  organs ;  that 
by  reason  of  said  injuries  the  said  plaintiff  has  suffered,  and  for 
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all  time  will  continue  to  suffer,  great  bodily  pain  *  *  *  and 
has  been  incapacitated,  and  for  all  time  will  be  incapacitated, 
from  performing  her  daily  work  as  a  cook  and  housewife,  and 
has  been,  and  for  all  lime  will  be,  permanently  crippled  and 
acarred."  The.  answer  denies  the  allegations  of  negligence  in 
the  complaint,  and  affirmatively  alleges  contributor}-  negligence 
on  the  part  of  the  plaintiff.  The  answer  further  alleges  that 
plaintiff  was  not  a  servant  of  the  defendant;  that  she  was  per- 
mitted to  be  upon  the  car  in  question  solely  because  plaintiff  and 
one  William  Liffon  Pugmire  represented  themselves  to  be  hus- 
band and  wife,  and  defendant,  having  employed  said  Williani 
Liffon  Pugmire  as  manager  of  certain  outfit  cars,  permitted 
plaintiff  to  accompany  said  Pugmire  and  be  upon  the  cars  with 
him  as  his  wife,  upon  the  belief  that  she  was  his  wife;  that,  in 
consideration  of  said  permission,  the  plaintiff  agreed  to  release 
defendant  from  all  damages  on  account  of  any  injury  she  might 
sustain  during  her  residence  on  said  cars. 

It  appears  from  the  record  that  on  July  19,  1905,  at  Pocatello, 
Idaho,  the  William  Liffon  Pugmire  referred  to  in  defendant's 
answer  was  employed  by  defendant  company  as  manager  of  one 
of  its  outfit  cars.     At  the  time  Mr.  Pugmire  was  employed,  he 
and  plaintiff  signed  a  release,  of  which  the  following  is  a  copy : 
^'Whereas,  William  Liffon  Pugmire  is  employed  by  the  Oregon 
Short  Line  Railroad  Company  as  manager  Outfit  76  on  its  outfit 
cars  and  lives  on  and  about  said  cars,  and  has  with  him  Christine 
Pugmire,  his  wife ;  and  whereas,  they  agree  to  waive  and  release 
the  said  railroad  company  from  any  and  all  rights  they  might 
otherwise  have  to  sue  and  recover  for  damages  on  account  of 
any  injury  to  the  said  William  Pugmire  and  Christine  Pugmire 
during  the  continuance  of  such  employment  and  residence  on 
said  cars:     Now,  therefore,  in  consideration  of  the  permission 
to  said  William  Liffon  Pugmire  and  Christine  Pugmire  to  be 
upon  said  cars  as  aforesaid,  we  do  hereby  release  and  forever 
discharge  the  said  railroad  company  and  its  successors  from  any 
and  all  claim  and  liability  for  damages  resulting  from  injuries 
which  may  be  received  by  the  said  William  Liffon  Pugmire  and 
Christine  Pugmire  while  in  and  about  the  cars,  trains  and  rail- 
road of  said   company,   whether   received   through  accident  or 
carelessness  on  their  own  part,  or  on  the  part  of  any  employee 
or  person,  or  otherwise;  this  release  being  intended  to  embrace 
and  include  all  claims  for  loss  of  service  and  for  disabilit\%  pain 
or  suffering  resulting  directly  or  indirectly  from  any  kind  of  in- 
jury or  death.*' 

In  the  evening  of  the  same  day  on  which  he  was  employed, 
Pugmire,  accompanied  by  his  wife,  the  plaintiff,  went  with  the 
outfit  cars  mentioned  to  Williams,  Mont.,  where  the  outfit  cars 
were  placed  on  a  side  track  by  defendant  company.  As  stated 
by  appellant  in  its  brief:     "There  were  several  cars  composing^ 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        665- 

PvLgmlre  v,  Oregon  Short  Line  R.  Co 

the  entire  outfit,  some  being  fitted  up  as  sleeping  cars  for  the 
workmen,  and  then  there  were  three  cars  consisting  of  a  dining 
car,  a  kitchen  or  commissary  car,  and  a  bedroom.  The  commis- 
sary and  bedroom  were  one  car  partitioned  off  for  this  different 
use.  Pugmire  was  manager  of  the  outfit,  so  far  as  the  cooking 
and  feeding  was  concerned.  Plaintiff  did  the  cooking,  and  Pug- 
mire waited  on  table,  and  they  together  occupied  the  bedroom 
arranged  in  the  commissary  car,  ^s  their  sleeping  quarters.'' 
Plaintiff  did  not  receive  any  wages  for  her  work  from  the  de- 
fendant, nor  did  her  name  appear  upon  its  pay  roll.  At  the  time 
of  the  accident,  the  outfit  was  located  at  Williams'  Siding,  Mont., 
with  the  bedroom  on  the  south  end  of  the  outfit.  This  room  had 
two  windows,  in  it,  one  on  each  side,  and  both  open  at  the  time 
in  question.  It  was  about  9  o'clock  in  the  evening,  and  dark. 
Mr.  Pugmire,  plaintiff,  and  a  timekeeper  named  Smuttger  had, 
for  some  15  minutes  prior  to  the  accident,  been  engaged  in  mak- 
ing some  changes  about  the  bed  in  the  bedroom  end  of  the  car; 
and,  just  before  the  accident,  the  timekeeper  had  carried  some  part 
of  the  bedding  or  bunk  out  of  the  car.  The  plaintiff  followed 
him  to  the  west  door  of  the  commissary  part  of  the  car.  There 
she  left  him  and  Mr.  Pugmire  outside  of  the  car,  and  returned 
to  the  bedroom.  As  to  what  then  transpired,  plaintiff,  whose 
testimony  is  not  disputed,  testified  as  follows:  ^^Immediately 
after  he  (referring  to  Smuttger)  got  out  of  the  car,  I  heard  him 
say :  'My  God !  They  are  running  into  us.  Jump !'  And  I,  be- 
ing near  the  window,  looked  out  and  saw  the  headlight  of  the 
engine  and  heard  the  engine  coming.  *  *  *  it  did  not  look  to  me 
to  be  more  than  50  or  75  feet  away  at  the  time.  It  looked 
as  if  it  was  coming  pretty  fast.  I  started  for  the  door,  but  be- 
fore I  got  there  I  was  knocked  unconscious.  I  don't  remember 
getting  to  the  door  at  all.  *  *  *  i  did  not  get  out  of  the  room. 
i  heard  no  whistle  or  bell.  I  heard  nothing  sounded.  I  just 
heard  the  rustle  of  the  train  as  it  was  coming.  *  *  *  I  was  in 
perfect  health  prior  to  this  accident.  When  I  came  too  in  the 
baggage  car,  my  head  was  bound  up.  I  had  severe  pains  in  my 
back,  limbs,  and  head,  and  was  helpless.  There  were  bruises  on 
my  body,  and  my  clothes  were  torn,  and  my  face  and  head  was 
covered  with  blood.  Prior  to  this  accident,  I  could  not  see  with 
my  right  eye  distinctly,  but  my  left  eye  was  all  right.  Since  the 
accident  I  cannot  see  to  read  or  sew,  and  suffer  pain*  in  my  eye. 
V  *  ♦  It  (referring  to  her  eyesight)  has  been  failing  pretty  fast 
since  this  accident."  Dr.  Henry  La  Motte,  an  oculist  by  pro- 
fession, testified  that  some  six  months  after  plaintiff  received 
the  injuries  complained  of  he  made  an  examination  of  her  eyes, 
and  found  them  to  be  afflicted  with  a  painful  disease  known  as 
glaucoma ;  that  in  his  opinion  she  would  become  totally  blind 
in  both  eyes,  unless  a  succcessful  operation  upon  them  were  per- 
formed; that  at  the  time  he  made  the  examination  the  left  eye 
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appeared  to  have  been  affected  for  about  five  or  six  months. 
After  describing  various  causes  which  produce  glaucoma,  the 
doctor  testified:  "The  next  most  frequent  cause  is  some  form 
cf  nervous  shock.  This  may  be  either  mental  or  physical,  but  it 
iias  to  be  a  pretty  severe  nervous  shock.  The  next  most  frequent 
cause  is  an  injury  to  the  eye  itself.  Sometimes  a  slight  injury  is 
enough  to  cause  an  acute  attack  of  glaucoma.*'  In  answer  to 
the  question,  "Judging  from  her  condition,  whkt  was  the  cause 
of  that  condition,  to  your  best  opinion?'*  the  doctor  answered: 
"That  I  couldn't  say.  Any  one  of  those  causes  could  have  been." 
lie  further  testified  that  the  disease  could  have  been  produced 
b)  a  blow  on  the  head  such  as  the  evidence  showed  plaintiff  re- 
ceived in  the  collision  hereinbefore  mentioned. 

The  case  was  tried  to  a  jury,  and  a  verdict  of  $3,500  returned 
in  favor  of  plaintiff.  To  reverse  the  judgment  entered  on  the 
verdict,  the  defendant  has  appealed  to  this  court.  After  the 
l»laintiff  had  introduced  her  evidence  in  chief  and  rested  her  case, 
che  defendant  moved  the  court  for  a  judgment  of  nonsuit  upon 
the  following  grounds:  (1)  That  plaintiff  had  failed  to  show 
that  Ihe  relationship  of  master  and  servant  existed  between  her 
and  defendant;  and  (2)  that  plaintiff  was  guilty  of  contributory 
negligence  in  not  heeding  the  warning  given  her  to  get  out  of  the 
car.  This  motion  was  overruled,  and,  at  the  close  of  the  entire 
case,  the  defendant  requested  the  court  to  direct  a  verdict  for 
the  defendant,  which  request  was  also  refused.  These  rulings 
are  now  assigned  as  error. 

The  record  shows  that,  when  Pugmire  applied  to  defendant 
company  for  employment,  O.  D.  Gefeke,  who  was,  at  the  time, 
inspector  of  outfit  cars  for  defendant,  and  who  also  had  charge 
of  the  employment  of  cooks  and  managers  on  such  cars,  in- 
quired of  Pugmire  whether  he  had  a  wife,  and  if  he  wanted  her 
to  be  on  the  cars  with  him.  Pugmire  answered  that  he  had 
brought  his  wife  (plaintiff  herein)  with  him,  and  stated  that  he 
wanted  her  to  accompany  him,  at  the  same  time  pointing  hen  out 
to  Gefeke.  Gefeke  then  stated  to  Pugmire  that  if  he  wanted 
his  wife  to  go  along  they  would  have  to  sign  the  release  herein- 
before referred  to.  Gefeke  was  called  as  a  witness  by  defendant, 
and  testified,  in  part,  as  follows:  "The  duties  of  an  outfit  man- 
ager are:  To  cook,  prepare  meals,  order  supplies,  etc.  As  a 
rule  we  inquired  whether  the  particular  individual  happened  to 
be  a  cook  or  not.  If  he  could  not  cook,  then  he  had  to  furnish 
the  cook.  Where  his  wife  accompanied  him,  it  was  taken  for 
granted  that  she  could  cook  and  would  assist  in  the  work;  and 
that  was  why  the  wife  was  permitted  to  go.  When  a  man  had 
iiis  wife  with  him,  if  he  could  not  cook,  and  she  did  the  cookinfj^. 
it  was  all  right  with  me,  and  with  the  Short  Line  Company.  We 
would  not  have  employed  Pugmire  if  he  had  not  provided  the 
cooking  in  some  way.'*       Plaintiff  testified  that  from  the  time 
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she  arrived  at  Williams  on  the  outfit  cars  in  question  (July  19, 
1905)  until  July  22,  the  day  of  the  accident,  she  **cooked  the 
food  for  the  men  of  the  Oregon  Short  Line  (defendant)  ;"  that 
those  men  took  their  meals  at  the  car ;  and  that  she  *'did  the  cook- 
ing", dish  washing,  and  straightening  up  around  there  in  general  ;'* 
that  on  two  occasions  the  forerhan  of  this  crew  of  men  gave  her 
riders  respecting  the  kind  of  food  she  was  to  cook  and  prepare 
for  the  men ;  and  that  she  carried  ou.t  the  orders. 

It  thus  clearly  appears — in  fact,  there  is  no  conflict  in  the  evi- 
dence on   this  point — that  plaintiff  cooked  for  the  employees  of 
the  defendant,  washed  the  dishes,  cleaned  up,  and  took  care  of 
the  commissary  and  dining  car,  and  in  so  doing  acted  as  a  sub- 
stitute for  Pugmire,  and  that,  too,  with  the  knowledge  and  ap- 
proval of  the  defendant,  and  that  it  received  the  benefit  of  her 
labor.    The  plaintiff  was  not  a  trespasser  or  mere  licensee,  but  was 
rightfully    in   the  car  doing   work   for   the   defendant,  and,   as 
stated,  with  its  knowledge  and  acquiescence.    And,  furthermore, 
the  evidence  introduced  by  defendant  shows  that  one  of  the  con- 
ditions upon  which  it  employed  Pugmire  was  that,  "if  he  could 
not  cook,  then  he  had  to  furnish  a  cook."     The  representative 
of  the  company  whose  duty  it  was  to  employ  managers  for  de- 
fendant's outfit  cars,  and  who  employed  Pugmire,  testified :    *'We 
would  not  have  employed  Pugmire  if  he  had  not  provided  the 
cooking  in  some  way."     In  other  words,  under  the  terms  of 
his  employment,  Pugmire  was  obliged  to  either  do  the  cooking 
himself  or  get  some  one  to  do  it  for  him.    Whether  the  plaintiff 
was  in  the  direct  employment  of  defendant  or  indirectly  as  the 
assistant  of  Pugmire  can  have  no  bearing  on  the  question,  be- 
cause, in  either  event,  according  to  the  great  weight  of  authority, 
the  relation  of  master  and  servant  existed  between  plaintiff  and 
defendant  within  the  meaning  of  the  rule  requiring  a  master  to 
^xercise  ordinary  care  to  prevent  injury  to  his  employees.    There- 
fore, under  the  facts  and  circumstances  disclosed  bv  the  record 
m  this  case,   defendant  owed  plaintiff  the  same  duty   for  her 
safety  that  it  owed  to  Pugmire  and  its  other  employees.     And 
this,  too,  notwithstanding  the  fact  that  plaintiff  w^as  not  entitled 
to  pay  from  defendant  for  her  services.     Wilson  v.  Sioux  Con. 
Min.  Co.,  16  Utah,  392,  52  Pac.  626;  Ringue  v.  Oregon  Coal  Co., 
44  Or.  407,  75  Pac.  703 ;  Tennessee  Coal  Co.  v.  Haves,  97  Ala. 
201,  12  South.  98;  Rummell  Ar.  v,  Dilworth,  111  Pa!  343,  2  Atl. 
355,  363 ;  Haluptzok  v.  Railwav  Co.,  55  Minn.  446,  57  N.  W. 
144,  26  L.  R.  A.  739;  Aga  v,  Harback,  127  Iowa,  144,  102  N. 
W.  808,  69  L.  R.  A.  255,  109  Am.  St.  Rep.  366 ;  4  Am.  &  Eng. 
Annotated  Cases,  441 ;  Anderson  v.  Guineau,  9  Wash.  304,  27 
Pac.  449 ;  1  Shear.  &  Redf .  Neg.  182. 

The  contention  that  there  was  no  evidence  introduced  to  show 
that  the  accident  in  which  plaintiff  received  the  injuries  com- 
plained of  was  due  to  the    negligence  of  the  defendant  company 
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is  not  borne  out  by  the  record.  The  undisputed  evidence  shows 
that  the  outfit  cars  in  which  plaintiff  was  injured  were  fitted  up 
and  placed  and  stationed  by  defendant  on  one  of  its  side  tracks 
for  the  use  and  occupation  of  plaintiflF  and  certain  employees  of 
the  company.  And  plaintiff  had  a  right  to  assume  that  defendant 
would  exercise  ordinary  and  reasonable  care  to  prevent  these  cars 
from  being  run  into  by  its  switch  engines  and  passing  trains. 
The  record,  as  it  now  stands,  shows  that  an  engine  propelled  on 
defendant's  railroad  tracks  was,  without  warning  or  signal,  run 
onto  this  side  track  and  into  the  outfit  cars.  It  also  appears  from 
the  undisputed  evidence  that,  when  plaintiff  discovered  that  the 
engine  mentioned  was  about  to  collide  with  the  outfit  cars,  she 
immediately  endeavored  to  leave  the  car,  but  was  unable  to  do 
so  before  the  collision.  Under  these  facts  and  circumstances,  the 
question  of  negligence  on  the  part  of  the  defendant  company  and 
of  contributory  negligence  on  the  part  of  the  plaintiff  were  ques- 
tions of  fact  for  the  jury  to  determine;  and  the  jury  having,  un- 
der proper  instructions  by  the  court,  found  against  defendant 
on  these  issues,  the  findings  are  final  and  cannot  be  disturbed  by 
this  court. 

The  defendant  requested  the  court  to  instruct  the  jury  that, 
in  case  they  found  that  the  release  hereinbefore  mentioned  was 
"entered  into  without  fraud  or  deceit  on  the  part  of  the  defend- 
ant, then  the  plaintiff  would  be  bound  by  the  terms  of  said  re- 
lease and  would  not  be  entitled  to  recover  in  this  action,"  etc. 
The  refusal  of  the  court  to  so  instruct  the  jury  is  now  assigned 
as  error.  We  think  this  assignment  is  without  merit.  The  law 
is  well  settled  that  a  master  cannot,  by  contract  in  advance,  ab- 
solve himself  from  liability  {which  would  exist  if  no  contract 
were  made)  for  injuries  to  his  servant  caused  by  the  master's 
own  negligence.  The  ground  upon  which  such  contracts  are  held 
to  be  void  is  that  they  are  against  public  policy.  The  reason  for 
the  rule  is  well  stated  in  the  case  of  Railwav  Co.  ^'.  Spangler,  44 
Ohio  St.  471,  8  N.  E.  467,  58  Am.  Rep.  833,  wherein  it  is  said: 
*'The  policy  of  our  law  being  well  settled,  it  only  remains  for  us 
to  inquire  w'hether  railroad  companies  may  ignore  or  contravene 
that  policy  by  private  compact  with  their  employees,  stipulating 
tnat  they  shall  not  be  held  to  a  liability  for  the  negligence  of 
their  servants  w^hich  public  policy  demands  should  attach  to  them. 
The  answer  is  obvious.  Such  liability  is  not  created  for  the  pro- 
tection of  the  employees  simply,  but  has  its  reason  and  founda- 
tion in  a  public  necessity  and  policy  which  should  not  be  asked 
to  yield  or  surrender  to  mere  private  interests  and  agreements." 
The  same  question  was  before  this  court  in  the  case  of  Stone's 
AdmV  V,  Union  Pac.  Rd.  Co.,  89  Pac.  715,  and  in  an  opinion 
written  by  ]\Ir.  Justice  Straup  it  is  said:  **The  decided  weight 
of  authority  in  this  country  sustaines  the  proposition  tliat  a  con- 
tract whereby  an  employee  agrees  in  advance  to  relieve  his  em- 
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ployer  from  liability  for  injuries  resulting  from  the  latter 's  neg- 
ligence, or  that  of  his  employees,  when  he  is,  by  the  law  of  the 
jurisdiction,  responsible  for  their  negligence,  is  void  as  against 
public  policy."  Numerous  authorities  are  cited  in  the  opinion, 
which  declare  the  same  doctrine. 

During  the  progress  of  the  trial  the  plaintiff  was  asked,  upon 
cross-examination,  if  she  and  Pugmire  were  married.  Objec- 
tion was  made  to  this  question  and  others  of  like  character  on  the 
ground  that  they  were  immaterial  and  not  cross-examination* 
The  objections  were  sustained,  and  exceptions  were  noted  by 
defendant.  The  rulings  of  the  court  in  sustaining  the  objec- 
tions are  assigned  as  error.  We  think  the  court  did  right  in  sus- 
taining the  objections.  The  defendant's  liabiHty  or  nonliability 
in  no  way  depended  upon  the  marital  relationship  existing  be- 
tween plaintiff  and  Pugmire,  but  depended  upon  the  question  of 
defendant's  negligence  and  upon  the  relationship  existing  between 
it  and  plaintiff  at  the  time  the  accident  occurred.  If  Pugmire 
were  suing  the  company  to  recover  damages  for  the  loss  of  serv- 
ices of  Mrs.  Pugmire  as  his  wife,  the  relationship  existing  be- 
tween them  might  be  material ;  otherwise  not. 

The  next  error  assigned  relates  to  the  admission  of  evidence, 
over  defendant's  objection,  of  the  diseased  condition  of  plaintiff's 
eyes  since  the  collision.  It  is  contended  that  since  plaintiff 
enumerated  in  her  complaint  the  injuries  for  which  she  claimed 
damages,  and  made  no  averment  of  any  injury  to  her  eyes,  it 
was  error  for  the  court  to  admit  evidence  of  their  diseased  con- 
dition. The  injuries  alleged  in  the  complaint  are:  (1)  A  violent 
blow  upon  the  head  cutting  the  scalp  in  four  places;  (2)  back 
sprained  and  wrenched,  so  that  the  same  is  still  sore  and  lame; 
(3)  arms  bruised  and  sprained;  (4)  right  limb  injured  and 
sprained;  and  (5)  internal  injuries  causing  serious  injury  to  the 
female  organs.  And  the  result  or  consequences  of  these  in- 
juries, as  alleged  in  the  complaint,  are:  (1)  That  the  plaintiff 
has  suffered,  and  for  all  time  will  suffer,  great  bodily  and  mental 
pain  and  anguish;  (2)  that  she  has  been,  and  for  all  times  will 
be,  incapacitated  from  performing  her  daily  work  as  a  cook  and 
housewife;  and  (3)  plaintiff  has  been,  and  for  all  time  will  be, 
permanently  crippled  and  scarred.  Here  we  have  each  specific 
injury,  as  well  as  the  consequences  flowing  therefrom,  upon 
which  plaintiff  relies  for  recover}',  set  out  in  detail  and  minutely 
described.  It  will  be  noticed  that  no  mention  is  made  of  anv  in- 
jury  to  plaintiff's  eyes;  nor  is  there  any  allegation  in  the  com- 
plaint from  which  it  could  be  reasonably  inferred  that  her  eyes 
were  injured  at  the  time  the  collisfon  in  question  occurred,  or 
that  they  afterwards,  as  a  result  of  the  injuries  received,  became 
diseased  and  the  sight  impaired.  When  the  evidence  on  this 
point  was  offered,  and  objections  made  thereto,  counsel  for  plain- 
tiff stated  to  the  trial  court  that  they  did  not  claim  that  there 


668        Vot  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

Pug^mire  v,  Oreg^on  Short  I#ine  R.  Co 

**was  any  direct  injury  to  her  eyes  ;'*  and,  further,  that  "the  disease 
has  developed  even  since  this  suit  was  commenced  with  more  or 
less  rapidity."     If  plaintiff,  at  the  time  she  commenced  her  ac- 
tion, was  not  aware  that  she  had  received  injuries  which  later 
on  would  produce  a  disease  to  her  eyes,  how  can  it  be  said  that 
defendant   was   bound   to  anticipate   that   consequences   of  this 
character  might  result  from  the  injuries  described,  and  damage 
be  claimed  therefor,  especially  in  view  of  the  fact  that  plaintiff 
had  specifically  pointed  out  in  her  complaint  the  injuries  received 
and  had  in  detail  alleged  the  particular  consequences    flowing 
therefrom  upon  which  she  based  her  claim  for  daniag'cs?     The 
very  purpose  of  written  pleadings  on  the  part  of  the  plaintiff  is 
to  advise  the  defendant  of  the  nature  and  extent  of  the  claim 
made  against  him,  rnd  thereby  give  him  an  opportunity  to  pre- 
pare to  meet  it  at  the  trial  if  he  so  desires.    This  doctrine  is  well 
illustrated  by  Mr.  Pomeroy,  in  his  work  on  Code  Remedies,  at 
section  554,  in  the  following  language:     "The  very  object  and 
design  of  all  pleading  by  the  plaintiff,  and  of  all  pleading  of  new 
matter  by  the  defendant,  is  that  tlie  adverse  party  may  be  in- 
formed of  the  real  cause  of  action  or  defense  relied  upon  by  the 
pleader,  and  may  thus  have  an  opportunity  of  meeting  and  de- 
feating it  if  possible  at  the  trial.     Unless  the  petition  or  com- 
plaint on  the  one  hand,  and  the  answer  on  the  other,  fully  and 
fairly  accomplishes  this  purpose,  the  pleading  would  be  a  use- 
less ceremony,  productive  only  of  delay,  and  the  parties  might 
better  be  permitted  to  state  their  demands  orally  before  the  court 
at  the  time  of  the  trial.    The  requirement  therefore  that  the  cause 
of  action  or  the  affirmative  defense  must  be  stated  as  it  actually 
is,  and  that  the  proofs  must  establish  it  as  stated,  is  involved  in 
the  very  theory  of  pleading." 

Tested  by  this  rule,  which  is  founded  upon  the  fundamental 
principles  of  written  pleadings  in  civil  actions,  the  complaint,  as 
framed,  was  no  notice  to  the  defendant  that  damage  for  injuries 
to  plaintiff's  eyes  would  or  might  be  claimed.  Therefore  defend- 
ant was  not  bound  to  anticipate  and  be  prepared  to  meet  a  claim 
of  such  a  character.  We  do  not  wish  to  be  understood  as  hold- 
ing that  in  personal  injury  cases  the  plaintiff  must  in  his  com- 
plaint describe  in  detail  every  bruise,  sprain,  and  wound  he  may 
have  suffered  because  of  the  wrongful  act  complained  of  in  or- 
der to  introduce  proof  thereof.  Nor  do  we  mean  to  say  that  the 
plaintiff  cannot,  under  the  general  allegations  of  his  complaint, 
introduce  proof  of  all  damages  that  usually  and  ordinarily  result 
from  the  wrongful  act  alleged,  or  from  the  nature  and  kind  of  in- 
juries described.  What  we  do  say  is  this:  Where,  as  in  this 
case,  the  particular  injuries  and  the  consequences  resulting  there- 
from upon  which  the  plaintiff  relies  for  a  recovery  are  specific- 
ally alleged  and  pointed  out,  he  cannot  prove  and  recover  for  an 
element  of  damages  not  alleged,  and  which  could  not  be  rea- 
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sonably  inferred  as  flowing  from  the  injuries  described  in  the 
complaint.  Respondent,  however,  insists  that  the  evidence  in 
question  was  admissible  under  the  general  allegation  that  the 
plaintiff  "has  been  incapacitated  from  performing  her  daily  work 
as  a  cook  and  housewife."  The  loss  of  respondent's  eyesight 
would,  it  must  be  conceded,  incapacitate  her  from  performing  her 
daily  work  as  a  housewife.  So  would  the  amputation  of  her 
aims,  which  she  alleges  were  bruised  and  sprained.  But  we  do 
not  think  it  would  be  seriously  contended  that  if,  as  a  result  of 
;he  injuries  to  plaintiff's  arms,  amputation  had  become  necessary 
to  save  her  life,  this  could  be  proved  under  the  allegations  of 
the  complaint  as  framed.  And  yet,  as  we  view  the  complaint, 
proof  of  amputation  would  be  more  nearly  within  the  issues  than 
the  evidence  under  consideration,  because  injury  to  the  arms  is 
alleged,  whereas  there  is  no  mention  of  any  disease  or  injury  to 
the  eyes,  nor  is  there  any  allegation  from  which  such  injury  can 
reasonably  be  inferred.  It  is  therefore  an  element  of  damages 
which  the  defendant  could  not  reasonably  be  expected  to  have 
anticipated  and  be  prepared  to  meet  from  the  facts  alleged. 

Counsel  for  respondent,  in  support  of  their  contention  that  the* 
evidence  was  admissible,  cite  and  relv  on  the  case  of  Croco  v, 
O.  S.  L.  R.  Co.,  18  Utah,  311,  54  Pac^  985,  44  L.  R.  A.  285.  In 
that  case,  which  was  an  action  for  personal  injuries,  the  plaintiff 
was  permitted  to  testify  that  his  memory  was  not  so  good  after 
the  accident  as  it  was  before,  and  that  he  could  not  see  out  of 
his  right  eye.  On  appeal,  this  court  held  that,  under  the  allega- 
tions of  the  complaint,  it  was  not  error  for  the  trial  court  to 
admit  evidence  of  this  character.  By  an  examination  of  the 
record  in  that  case,  it  will  be  seen  that  the  allegations  of  the  com- 
plaint were  general  in  character,  and  not  specific,  as  in  this  case. 
The  complaint  in  that  case,  after  reciting  the  facts  constituting 
the  alleged  negligence  of  the  defendant,  contained  the  following 
general  allegation:  **The  said  plaintiff  became  greatly  and  per- 
manently injured,  cut,  and  disfigured  in  and  upon  his  head,  baek^ 
arms,  and  legs,  ancj  received  injuries  in  other  parts  of  his  body, 
and  was  internally  injured  in  the  region  of  his  back  and  abdomen, 
and  thereby  *  *  *  plaintiff  became  sick,  sore,  and  disordered 
ond  crippled  for  life,  from  which  injuries  the  said  plaintiff  suf- 
fered great  mental  distress  and  physical  pain,"  etc.  According 
to  the  great  weight  of  authority,  the  plaintiff,  under  these  allega- 
tions, was  entitled  to  prove  all  damages  suffered  by  him  that  or- 
dinarily and  usually  flow  from  injuries  of  the  character  therein 
described,  and  it  was  proper  for  the  trial  court  to  admit  evidence 
of  the  impairment  of  plaintiff's  memory  and  injury  to  his  eyes 
which  were  the  natural  and  direct  result  of  the  wrongful  acts 
alleged  and  of  the  injuries  described.  But  the  complaint  under 
consideration  does  not  contain  averments  of  such  general  char- 
acter.    What  counsel  contend  are  such  general  averments  are 
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allegations  which  relate  to  and  specifically  point  out  the  conse- 
quen<:es  of  the  injuries  described.  We  recognize  and  approve 
ihe  well-settled  rule  that,  where  a  complaint  in  a  personal  injury 
case  contains  general  as  well  as  specific  allegations  of  the  in- 
juries received  and  of  the  damages  resulting  from  such  injuries, 
the  plaintiff  is  not  limited  in  his  proof  to  the  injuries  specifically 
alleged,  but  may  prove  any  and  all  damages  which  usually  and 
ordinarily  flow  from  injuries  of  the  kind  and  character  described 
in  the  general  averments  of  the  complaint.  In  the  case  under 
consideration,  however,  as  we  have  hereinbefore  pointed  out, 
the  injuries  received,  as  w-ell  as  the  consequences  resulting  there- 
from for  which  damages  are  claimed^  are  specifically  alleged  and 
enumerated,  and  there  being  no  general  averments  of  the  char- 
acter indicated,  in  fairness  to  the  defendant,  the  plaintiff  should 
have  been  limited  in  her  proof  to  the  injuries  alleged  in  her  com- 
plaint. This  was  not  done.  Permitting  the  plaintiff  to  introduce 
the  evidence  objected  to  naturally  tended  to  take  the  defendant 
by  surprise  and  to  prove  an  element  of  damages  of  which  it  had 
no  notice.  2  Southerland  on  Damages  (3d  Ed)  421 ;  Thompson  z'. 
St.  L.  &  S.  Ry.  Co.,  Ill  Mo.  App.  465,  86  S.  W.  465 ;  Arnold  v. 
City  of  Maryville,  110  Mo.  App.  254,  85  S.  W.  107:  Internatl 
&  G.  N.  R.  Co.  V,  Thompson  (Tex.  Civ.  App.)  37  S.  W.  24; 
G.  C.  &  F.  Ry.  Co.  v.  Warlick,  1  Ind.  T.  10,  35  S.  W.  235 ; 
Piltz  V.  Yonkers  R.  Co.,  83  App.  Div.  29,  82  N.  Y.  Supp.  220; 
Sealey  v.  Met.  St.  Ry.  Co.,  78  App.  Div.  530,  79  N.  Y.  Supp. 
677 ;  Dittmon  v,  Edison  Elec.  Ilium.  Co.,  87  App.  Div.  68,  83  N. 
Y.  Supp.  1078;  Goeghegan  v.  Third  Ave.  R.  Co.,  51  App.  Div. 
369,  64  N.  Y.  Supp.  630;  Kleiner  v.  Third  Ave.  R.  Co.,  162  X. 
Y.  201,  56  N.  E.  497. 

It  follows  from  what  we  have  said  that  the  court  erred  in 
admitting  the  testimony  in  question,  and,  as  it  could  not  have 
been  other  than  prejudicial  to  the  interests  of  appellant,  the  case 
must  be  reversed.  It  is  so  ordered.  The  trial  court  is  directed 
to-  permit  the  parties  to  amend  their  pleadings  should  they  so 
desire.     Costs  of  this  appeal  to  be  taxed  against  respondent. 

Straup  and  Frick,  JJ.,  concur. 
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St.  Louis,  I.  M   &  S.  Ry.  Co.  z'.  Green. 

(Supreme   Court   of  Arkansas,   Jan.    13,   1908.) 
[107  S.  W.  Rep.  168.] 


.Carriers — Carriers  of  Passengers — Care  Required.* — A  carrier  is 
bound  to  use  the  highest  degree  of  care  in  the  management  of  its 
trains,  because  in  that  respect  a  passenger  can  do  nothing  to  insure 
his  own  personal  safety. 

Same — Duty  to  Help  Passengers  on  Train.f — Where  there  were 
no  unusual  difficulties  at  the  place  of  entry  to  a  train,  and  a  passen- 
ger carrying  a  child  was  attended  by  two  friends,  who  could  reason- 
ably be  expected  to  assist  her,  if  necessary,  there  was  no  duty  de- 
volving on  the  railroad  company  to  assist  her;  and,  where  its 
employee  voluntarily  undertook  to  render  assistance,  he  was  bound 
to  use  only  ordinary  care. 

Appeal  from  Circuit  Court,  Clark  County ;  J.  M.  Carter,  Judge. 

Action  by  Mattie  E.  Green  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed   and   remanded. 

The  plaintiff,  Mattie  E.  Green,  filed  her  complaint  in  the  Clark 
circuit  court,  alleging  that  the  defendant,  St.  Louis,  Iron  Moun- 
tain  &  Southern   Railway  Company,   is  a   railroad   corporation 

*See  extensive  note,  1  R.  R.  R.  7,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  7; 
foot-notes  appended  to  Kline  v.  Santa  Barbara  Consol.  Ry.  Co. 
(Cal.),  25  R.  R.  R.  41,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  41;  foot-notes  ap- 
pended to  Forsythe  v.  Los  Angeles  Ry.  Co.  (Cal.),  24  R.  R.  R.  447, 
47  Am.  &  Eng.  R.  Cas.,  N.  S.,  447;  foot-notes  appended  to  Chicago, 
etc.,  Ry.  Co.  v.  Stibbs  (Okl.),  24  R.  R.  R.  427,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  427;  foot-notes  appended  to  Marable  v.  Southern  Ry.  Co. 
(N.  Car.),  24  R.  R.  R.  418,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  418;  foot- 
notes appended  to  Illinois  Cent.  R.  Co.  v.  Johnson  (111.),  24  R.  R. 
R.  213,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  213;  foot-notes  appended  to 
Mobile,  L.  &  R.  Co.  v.  Walsh  (Ala.),  24  R.  R.  R.  114,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  114;  foot-notes  appended  to  Farrell  v.  Great  North- 
ern Ry.  Co.  (Minn.),  23  R.  R.  R.  408,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
408;  Chicago  City  Ry.  Co.  v.  Shreve  (111.),  23  R.  R.  R.  444,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  444;  foot-notes  appended  to  Louisville  &  X.  R. 
Co.  V.  Mulder  (Ala.),  23  R.  R.  R.  66,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
66;  foot-notes  appended  to  MacFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del. 
Sup'r  Ct.),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
carrier  to  assist  passengers  to^board  cars  or  alight  therefrom,  see 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  20  R.  R, 
R.  49,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  149;  Illinois  Cent.  R.  Co.  v. 
Cruse  (Ky.),  21  R.  R.  R.  145,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  145, 
duty  to  assist  infirm  passenger  to  alight,  Williams  v.  Louisville  & 
N.  R.  Co.  (Ala.),  25  R.  R.  R.  92,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  92, 
duty  to  render  special  assistance  to  infirm  passenger;  extensive 
note,  1  R.  R.  R.  904,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  904. 


672       Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S 

St.  Louia,  etc.,  Ry.  Co.  v.  Green 

operating  a  railroad  which  passes  through  Witherspoon,  in  Hot 
Spring  county,  Ark.;  that  plaintiff,  on  me  11th  day  of  August, 
1906,  undertook  to  board  its  southbound  passenger  train  for 
Arkadelphia,  before  it  had  pulled  up  to  the  station,  by  direction 
of  an  employee  of  the  defendant;  and  that  said  employee  was 
careless  and  negligent  in  assisting  her  to  get  upon  said  train» 
causing  her  to  fall,  wrenching  her  back,  etc.,  causing  her  to 
be  unable  to  use  her  left  arm  and  to  perform  her  household 
duties,  and  causing  great  pain  and  suffering — and  prayed  for 
damages  in  the  sum  of  $3,000  and  for  other  relief.  The  de- 
fendant denied  each  and  every  material  allegation  of  the  plain- 
tiff's complaint,  and  set  up  that,  if  the  plaintiff  was  injured  at 
all,  it  was  by  reason  of  her  own  contributory  negligence,  and 
prayed  to  be  discharged,  having  answered.  This  cause  camt 
on  for  hearing,  before  a  jury  duly  impaneled,  on  the  11th  of  Feb- 
ruary, 1907,  at  the  January  term  of  the  Clark  circuit  couil,  and 
the  following  testimony  w-as  introduced: 

Mrs.  Mattie  E.  Green,  the  plaintiff,  being  first  duly  sworn  and 
examined,  testified  in  substance  as  follows,  to  wit:  That  she  is 
the  plaintiff;  lives  at  Witherspoon,  a  station  on  the  defendant 
company's  line  of  railroad;  is  a  married  woman.  Witherspoon 
IS  about  five  miles  from  Arkadelphia.  That  she  was  at  the  sta- 
tion for  the  purpose  of  getting  on  the  train  on  August  11,  1906, 
to  take  passage  to  Arkadelphia,  Ark.,  and  was  injured  there. 
That  there  was  a  platform  at  the  station,  and  when  she  started 
to  board  the  train  she  did  so  under  directions  from  a  man  in 
the  uniform  of  a  railroad  man.  The  platform  is  pretty  long. 
That  there  were  two  fellows  getting  on  the  darkey  coach,  and 
she'though  she  would  get  on  there  and  walk  through.  The  plat- 
form is  on  the  right-hand  side,  or,  she  thinks,  her  left-hand  side; 
east  side,  she  thinks,  in  coming  to  Arkadelphia.  That  they 
did  not  pull  her  coach  up  to  the  platform,  when  it  reached  there. 
The  first  passenger  coach  was  the  darkey  coach,  and  that  reached 
the  platform.  The  white  coach  did  not  reach  the  platform,  al- 
though it  was  just  behind  the  black  coach.  She  was  standing  in 
the  middle  of  the  pbtform,  when  the  train  reached  the  station. 
That^she  was  told  to  get  on  down  at  the  white  coach,  and  get 
on  in  a  hurry,  when  she  started  to  get  on  the  darkey's  coach. 
That  she  offered  the  man  her  baby,  and  started  to  get  on;  and 
he  gave  her  a  push,  and  she  started  to  make  a  step,  and  fell,  and 
swung  there  on  one  arm.  That  she  started  to  get  on  the  south 
end  of  the  passenger  coach.  That  her  baby  was  in  her  right 
arm,  and  when  she  was  shoved  she  caught  on  to  the  handhold 
with  her  left  arm.  That  Mrs.  Allen,  who  was  with  her,  tried  to 
assist  her.  That  she  was  trying  to  get  up  the  steps  at  the  time. 
That  he  gave  her  a  shove  and  turned  her  loose.  That  the  weight 
of  the  babv  on  her  arm  caused  her  to  fall  back  wJien  he  turned 
loose  of  her.    That  she  commenced  falling  backwards,  and  swung 
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around  on  the  handhold,  facing  north,  the  way  the  train  had  come. 
That  she  was  hurt  by  falling  backwards.  It  hurt  her  arm  and 
back.  That  she  has  had  medical  assistance,  and  has  suffered 
nearly  all  the  time  with  it.  That  her  back  was  hurt.  Other  testi- 
mony was  adduced  by  her,  tending  to  corroborate  her  statements 
and  "to  show  the  extent  of  the  injuries  received  by  her. 

Mr.  Hawkins,  a  witness  for  the  defendant  testified  as  follows : 
That  he  is  a  brakeman  on  the  Iron  Mountain,  on  trains  Nos.  805 
and  806,  what  is  known  as  the  "short  train ;''  knows  Witherspoon 
station.  They  pass  there  in  the  morning  going  south.  That  they 
carry  a  step  box  to  assist  passengers  to  get  on  and  off  that  train 
with,  and  are  never  without  it;  does  not  remember  any  occasion 
when  this  plaintiff  claims  to  have  been  hurt  by  swinging  around 
on  the  steps.  That  he  does  not  remember  having  helped  .some 
ladies  on  about  the  11th.  That  thefe  was  nothing  about  that 
time  that  would  indicate  that  there  was  any  trouble  or  any  in- 
jury  to  a  lady.  That  if  there  had  been  he  would  have  remem- 
bered it.  That  there  was  nothing  that  attracted  his  attention. 
That  if  a  lady  had  gotten  hurt,  he  would  have  taken  note  of  it. 
That,  when  they  do  not  stop  at  the  platform,  they  put  the  step 
box  down,  and  it  makes  it  as  high  as  the  platform.  The  testi- 
mony shows  that  the  place  where  plaintiff  got  on  the  train  was 
a  smooth  cinder  platform,  raised  to  the  level  of  the  tracks,  and 
about  30  or  40  feet  long. 

There  was  a  verdict  and  judgment  for  plaintiff,  and  defendant 
has  appealed. 

T.  M,  Mehaffy  and  /.  B.  Williams^  for  appellant. 
Jas.  E.  Callaway,  for  appellee. 

Hart,  J.  (after  stating  the  facts  as  above).  Appellant  claims 
that  the  first  instruction  given  by  the  court  was  erroneous.  The 
instructions  are  as  follows:  "You  are  instructed  that  the  de- 
fendant railway  company,  if  it  undertook  to  render  plaintiff  as- 
sistance, was  bound  to  the  highest  degree  of  care  in  securing  the 
safety  of  the  plaintiff  in  boarding  its  train,  which  is  that  degree 
of  care  which  a  very  prudent  person  would  have  exercised  under 
the  circumstances;  and  if  you  find  from  the  evidence  that  the 
defendant  railway  company,  through  its  servants  or  employees, 
did  undertake  to  assist  plaintiff  to  board  the  train,  failed  to  dis- 
charge this  duty,  and  plaintiff  was  injured  thereby,  your  verdict 
should  be  for  the  plaintiff."  Counsel  for  appellee,  to  sustain  the 
instruction,  quotes  the  following:  "The  carrier  is  bound  to  ex- 
ercise care  in  securing  the  safety  of  passengers  while  boarding 
or  alighting  from  its  cars  or  other  conveyances,  and  the  degree 
of  care  required  in  the  discharge  of  this  duty  is  the  highest  care, 
or  that  degree  of  care  which  a  very  prudent  person  would  have 
used  under  the  circumstances."     6  Cyc.  611,  and  notes. 

A  reference  to  cases  cited  in  the  notes  will  show  that  the 
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doctrine  announced  applies  only  where  there  is  some  unusual 
danger  or  diflSculty  arising  from  the  place  or  means  afforded  for 
entering  or  alighting  from  a  train.    This  is  but  an  application  of 
the  principles  laid  down  by  this  court  in  the  case  of  Railway  v, 
Rexroad,  59  Ark.  185,  26  S.  W.  1037.    The  rule  is  that  the  car- 
rier is  ^held  to  the  highest  degree  of  care  in  the  management  of 
its  trains,  for  the  reason  that  in  that  respect  the  passenger  can 
<lo  nothing  to  insure  his  own  personal  safety.     In  the  present 
case  there  were  no  unusual  difficulties.     Appellee  was  attended 
by  two  friends,  who  could  reasonably  be  expected  to  assist  her' 
with  her  child,  if  any  assistance  was  needed.    There  was  a  smooth 
cinder  platform,  on  a  level  with  the  rails,  and  stool  upon  which 
to  mount  to  the  first  step.    The  train  stopped  at  the  usual  place. 
Under  the  circumstances  there  was  no  duty  devolving  upon  ap- 
pellant to  assist  appellee  irt  entering  the  train.    2  Hutchinson  on 
Carriers,  §§   1112,  1127;  6  Cvc.  p.  611,  and  notes;  Yamell  v. 
Railway,  113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A.  599. 

But  it  is  admitted  that  the  brakeman  attempted  to  assist  her. 
Having  undertaken  a  duty  that  it  was  not  required  to  perform, 
the  carrier  was  only  bound  to  use  ordinary  care  in  discharging 
that  duty.  It  is  like  the  kind  of  care  that  is  required  in  respect 
to  station  arrangements.  In  the  case  of  St.  L.,  I.  M.  &  S.  Ry. 
Co.  V.  Fairbaim,  48  Ark.  493,  4  S.  W.  50,  Cockrill,  C.  J.,  said: 
"But  the  company  is  bound  to  use  ordinary  care  to  keep  its  plat- 
iorms  in  a  safe  condition  for  the  benefit  of  those  who  have  the 
legal  right  to  go  upon  them." 

For  the  error  in  giving  the  first  instruction,  the  case  is  re- 
versed and  remanded. 
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HoLDEN  V,  Great  Northern  Ry.  Co. 

(Supreme   Court  of  Minnesota,  Jan.   10,   1908.) 
[114  N.  W.  Rep.  365.] 


Carriers — Injury  to  Passengers — Damages.* — The  plaintiff's  intes- 
tate was  a  passenger  on  the  defendant's  passenger  train,  and  was 
carried  past  his  station  under  circumstances  likely  to  disturb  his 
judgment,  through  no  fault  of  the  defendant.  The  conductor  told 
him  that  the  t^ain  was  in  the  yards,  going  slowly,  and  he  could 
jump  off,  and  directed  him  so  to  do.  Thereupon  he  attempted  to 
alight  from  the  moving  car  and  was  killed  thereby.  Held,  that  the 
question  of  his  contributory  negligence  was  one  of  fact,  and  if  it  was  sub-  . 
mitted  to  the  jury,  and,  further,  that  the  damages  awarded  are  not  ex- 
cessive. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Swift  County ;  G.  E.  Qvale,  Judge. 

Action  by  Ralph  Holden,  Sr.,  administrator  of  Ralph  Holden, 
Jr.,  against  the  Great  Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  motion  for  judgment  or  a  new 
trial,  defendant  appeals.    Affirmed. 

James  D,  Armstrong,  for  appellant. 

Geo,  IV.  Champlain  and  F,  B.  Latham,  for  respondent. 

Start,  C.  J.  On  October  29,  1906,  at  about  1  o'clock  p.  m., 
tiie  plaintiff's  intestate  was  killed  while  attempting  to  alight  from 
oefendant's  passenger  train  when  it  was  in  motion.  This  action 
was  brought  in  the  district  court  of  the  county  of  Swift  to  re- 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  on  the  part  of  a  passenger  to  alight  from 
a  moving  train  or  street  car  at  the  direction  or  invitation  of  an 
employee  of  the  carrier,  see  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  164 
(leaving  moving  train  at  invitation  of  conductor);  Pence  v.  Wabash 
R.  Co.  (Iowa),  3  R.  R.  R.  77,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  77; 
Flaherty  v,  Boston  &  M.  R.  R.  (Mass.),  14  R.  R.  R.  246,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  246  (alighting  from  moving  train,  by  direction  of 
brakeman,  when  danger  is  obvious);  St.  Louis  S.  W.  Ry.  Co.  v. 
Highnote  (Tex.),  16  R.  R.  R.  41,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  41 
(alighting  from  moving  train,  effect  of  conductor's  agreement  to 
slacken  up  enough  to  allow  passenger  to  alight  in  safety,  where  he 
alighted  when  train  was  going  too  fast  without  the  knowledge  or 
concurrence  of  conductor);  Southern  Ry.  Co.  v.  Bandy  (Ga.),  12  R. 
R.  R.  736,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  736  (alighting  from  slowly 
moving  train,  under  direction  of  conductor  is  not);  Staines  v.  Central 
R.  Co.  (N.  J.),  17  R.  R.  R.  612,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  612; 
Johnson  v.  Atlantic,  etc.,  R.  Co.  (N.  Car.),  3  R.  R.  R.  770,  26  Am.  & 
Eng.  R.  Cas.,  N.  S.,  .770  (alighting  from  moving  train  at  invitation 
of  conductor);  West  v.  St.  Louis  S.  W.  Ry.  Co.  (Mo.),  15  R.  R. 
R.  855,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  855    (passenger  directed  by 
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cover  damages  for  his  death,  on  the  ground  that  it  was  caused 
by  the  negligence  of  the  defendant.  Verdict  for  the  plaintiff  in 
the  sum  of  $3,000.  The  defendant  appealed  from  an  order  deny- 
ing its  motion  for  judgment  or  a  new  trial.  The  principal  ques- 
tions raised  by  the  assignments  of  error  are  whether  the  deceased 
was  as  a  matter  of  law  guilty  of  contributory  negligence,  and,  fur- 
ther, whether  the  damages  awarded  are  excessive. 

There  was  but  little  conflict  in  the  evidence  as  to  what  took 
place  just  before  the  deceased  started  to  leave  the  railway  car 
on  which  he  was  a  passenger,  except  that  the  testimony  of  the  con- 
ductor of  the  train  as  to  what  he  said  to  the  deceased  conflicts  in 
some  particulars  with  that  of  the  plaintiflF's  witnesses.  The  credi- 
bility of  the  witnesses  and  the  weight  to  be  given  to  their  testi- 
mony were  questions  for  the  jury.  The  question,  then,  is  whether 
tnere  is  any  evidence,  taking  the  most  favorable  view  of  it  fairly 
permissible  for  the  plaintiff,  to  establish  the  essential  facts  upon 
which  the  verdict  must  rest.  There  was  evidence  fairly  tending 
to  establish  these  facts :  The  deceased  was  farm  laborer,  23  years 
old,  of  good  ability,  health,  and  eyesight,  and  accustonied  to  rid- 
ing on  the  cars.  On  the  day  of  his  death  he  was  a  passenger  on 
the  defendant's  train  from  Morris  to  Hancock,  where  he  had  re- 
sided for  some  months.  He  was  seated  in  the  rear  car  of  the 
train  directly  in  front  of  two  young  ladies  with  whom  he  was 
acquainted,    and    entered    into  conversation    with    them.      Being 

switchman  to  jump  from  flat  car,  to  alight,  and  suffering  a  mis- 
carriage as  the  result  of  so  alighting,  was  not  guilty  of  contributory 
negligence  in  failing  to  inform  switchman  of  her  condition);  Mc- 
Peak  V.  Missouri  Pac.  R.  Co.  (Mo.),  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
226;  Atchison,  etc.,  R.  Co.  v.  Hughes  (Kan.),  2  Am.  &  Eng.  R.  Cas., 
N.  S.,  248;  Lewis  v.  President,  etc.,  Canal  Co.  (N.  Y.),  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  192;  Cooper  v.  Georgia,  etc.,  Ry.  Co.  (S.  Car.),  16 
Am.  &  Eng.  R.  Cas.,  N.  S.,  12  (not  negligence  per  se);  Atchison,  etc., 
R.  Co.  V.  O'Melia  (Kan.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  257:  Durham 
V.  Louisville  &  N.  R.  Co.  (Ky.),  2  Am.  &  Eng.  R.  Cas.,  X.  S..  260; 
Hodges  V.  Southern  Ry.  Co.  (N.  Car.),  8  Am.  &  Eng.  R.  Cas.,  X.  S., 
46;  Jacob  v.  Flint  &  P.  M.  R.  Co.  (Mich.),  2  Am.  &  Eng.  R.  Cas.,  X. 
S.,  258;  Lehman  v.  Railroad  Co.  (La.),  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
259;  McDonald  v.  Kansas  City  &  I.  R.  Co.  (Mo.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  258;  New  Jersey  Traction  Co.  v.  Gardner  (N.  J.),  2  Am. 
&  Eng.  R.  Cas.,  N;  S.,  259;  Outen  v.  North  &  South  St.  R  Co. 
(Ga.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  258;  Rothstein  v.  Pennsylvania 
R.  Co.  (Pa.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  258;  Savannah,  etc.,  R. 
Co.  V.  Wall  (Ga.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  260;  Texas  &  P. 
R.  Co.  V.  Beck  worth  (Tex.  Civ.  App.),  2  Am.  &  Eng.  R.  Cas..  X.  S^, 
261;  Victor  v.  Pennsylvania  R.  Co.  (Pa.),  2  Am.  &  Eng.  R.  Cas.,  X. 
S.,  257;  Distler  v.  Long  Island  R.  Co.  (N.  Y.),  6  Am.  &  Eng.  R.  Cas., 
N.  S.,  235;  Young  v.  Chicago,  etc.,  R.  Co.  (Iowa),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  231  (at  invitation  of  conductor);  Atchison,  etc.,  R.  Co. 
V.  Hughes  (Kan.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  248  (jumping  from 
moving  train  by  invitation  of  employee);  Aufdenberg  v.  St.  Louis, 
etc.,  Ry.  Co.  (Mo.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  323  (jumping  from 
moving  train,  by  order  of  conductor,  to  take  up  dangerous  position). 
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so  engrossed,  he  took  no  note  of  the  passing  of  time  or  of  the 
I'^assing  of  Hancock  by  the  train.     Shortly  after  the  train  left 
Hancock  the  conductor  came  to  the  deceased,   who  was   then 
kneeling  on  the  seat  in  front  of  the  ladies,  facing  and  conversing 
with  them,  and  asked  him  for  his  ticket.    He  replied,  "You  have 
it."      The  conductor  then  asked  where  he  was  going,  and  the 
leply  was,  "Hancock."    The  conductor  replied,  **We  are  passing 
Hancock."    The  deceased  asked  to  have  the  train  stopped  so  that 
he  could  get  off.    The  conductor,  according  to  the  the  testimony 
of  the  ladies,  said,  "No ;  the  train  is  going  slow,  we  are  in  the 
yards,  you  can  jump  off,"  but  according  to  the  testimony  of  an- 
other witness  for  the  plaintiff,  he  said  to  the  deceased,  "We  are 
right  in  the  yards,  get  off,"  and  assured  him  that  the  train  was 
going  slowly.     The  deceased  then  bade  the  young  ladies  good- 
bye, remarking  that  he  had  missed  his  station,  and  walked  to  the 
fiont  platform  of  the  car  and  onto  the  steps.    The  conductor  fol- 
lowed him,  the  car  gave  a  slight  jolt,  and  the  conductor  came 
back  into  the  car  and  pulled  the  bell  cord.    When  the  train  stop- 
ped the  deceased  was  found  dead  under  the  rear  trucks  of  tjie 
car.     Sufficient  money  was  found  in  his  pocket  to  have  paid  his 
fare  to  the  next  station.    He  made  no  offer  to  do  so.    The  train 
was  not  in  the  yards,  but  about  a  mile  from  the  station,  on  a  fill 
some  18  feet  in  height,  and  so  narrow  that  the  lower  step  of  the 
car  was  about  a  foot  from  the  edge  of  the  embankment.    The  car 
was  going  10  miles  an  hour  at  the  time.     It  was  daylight.    The 
deceased  did  not  jump  from  the  platform;  for,  if  he  had  done 
so,  he  would  have  gone  down  the  embankment  and  not  under  the 
car.     In  what  manner  he  attempted  to  leave  the  car  does  not 
clearly  appear  from  the  evidence.     The  conductor  testified  that 
he  "walked  off  the  train,  through  the  coach,  off  on  the  steps,  and 
gc>t  off,"  and,  on  the  cross-examination,  that  he  was  gone  when 
he,  the  conductor,  got  to  the  platform.     There  were  no  angry 
words  between  the  conductor  and  the  deceased,  and  he  had  no 
reason  to  believe  that  the  conductor  would  eject  him  if  he  did 
not  get  off  the  train. 

The  clear  inference  from  these  facts  is  that  the  conductor  was 
f.uilty  of  negligence  for  which  the  defendant  is  liable,  unless 
the  deceased  was  guilty  of  contributory  negligence.  It  was  the 
duty  of  the  conductor  to  care  for  the  safety  of  his  passengers. 
He  either  knew  or  he  did  not  know  whether  his  train  had  left 
the  yards  or  was  on  the  fill.  He  knew  whether  his  train  was 
running  slowly  and  at  a  rate  of  speed  which  made  it  safe  for  a 
passenger  to  leave  it,  or  he  did  not.  In  either  case  it  was  a  breach 
of  his  duty  to  represent  that  the  train  was  in  the  yards  and  going 
slowly,  and  to  advise  or  direct  the  deceased  to  get  off.  The  ques- 
tion as  to  the  alleged  contributory  negligence  is  more  serious 
and  doubtful.  Does  the  inference  that  he  was  guilty  of  such  neg- 
ligence conclusively  follow,  as  a  matter  of  law,  from  the  eviden- 
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tiary  facts  established  by  the  evidence  ?    The  general  rule,  as  set- 
tled by  the  decisions  of  this  and  other  courts,  is  that,  except  when 
the  circumstances  are  exceptional  and  peculiar,  only  one  inference 
can  reasonably  be  drawn  from  a  voluntary  attempt  by  a  pas- 
.^enger  to  alight  from  a  moving  railway  train,  and  that  it  is  negli- 
gence as  a  matter  of  law  to  do  so.     Jones  v.  Railway  Co.,  42 
Minn.  183,  43  N.  W.  1114;  Butler  z\  Railway  Co.,  59  Minn.  135, 
60  N.  W.  1090.    To  bring  a  given  case  within  the  exception  to 
the  rule,  it  may  be  shown  that  the  passenger  was  invited  or  di- 
rected to  get  off  the  moving  train,  or  that  he  acted  under  appre- 
hension of  impending  peril,  "or  that  some  direction  was  given 
to  the  passenger  by  those  in  charge  of  the  train,  or  some  situa- 
tion created  which  interfered  to  some  extent  with  his  free  agency 
and  was  calculated  to  divert  his  attention  from  the  danger  and 
create  a  confidence  that  the  attempt  could  be  made  in  safety," 
or  that  he  acted  under  other  similar  circumstances.     Jones  r. 
Railway  Co.,  42  Minn.  183,  43  N.  W.  1114;  Butler  v.  Railway 
Co.,  59  Minn.  142,  60  N.  W.  1090;  Solomon  v.  Railway  Co., 
103  N.  Y.  442,  9  N.  E.  430,  57  Am.  Rep.  760. 

A  brief  reference  to  a  few  of  the  adjudged  cases  will  not  be 
out  of  place.  In  Jones  v.  Railway  Co.,  42  Minn.  183,  43  N.  W. 
1114,  the  plaintiff  was  awakened  from  a  sound  sleep  and  told 
by  the  conductor  that  he  was  at  his  place  of  destination,  and, 
while  still  drowsy,  was  directed  to  get  off  the  train.  It  was  ver>' 
dark.  He  thought  the  train  was  moving  slowly.  In  fact  it  was 
moving  8  or  10  miles  an  hour  and  had  passed  the  station.  It 
was  held  that  plaintiff,  under  the  circumstances,  had  a  right  to 
rely  on  the  actions  and  conduct  of  the  conductor,  and  to  assume 
that  he  knew  the  circumstances  and  conditions  and  would  not 
advise  or  direct  him  to  jump  from  the  train  unless  it  was  safe 
so  to  do.  In  Bucher  v.  Railway  Co.,  98  N.  Y.  128,  the  plaintiff 
had  a  child  in  his  arms  and  went  out  upon  the  car  plaform  before 
the  train  had  come  to  a  full  stop,  and  while  it  was  moving  very 
slowly  the  conductor  directed  him  to  get  off,  and  he,  believing 
the  cars  would  stop,  did  so;  but  they  did  not  stop,  and  he  was 
injured.  The  accident  happened  at  the  regular  stopping  place 
of  the  train,  but  it  did  not  stop.  Held,  that  defendant  was  liable 
on  the  ground  that  the  conductor's  conduct  was  such  as  to  justify 
the  plaintiff  in  concluding  that  he  had  a  right  to  get  off  the 
train  and  that  he  could  safely  do  as  he  was  directed.  In  Gal- 
loway V.  Railway  Co.,  87  Iowa,  458,  54  N.  W.  447,  the  plaintif! 
went  upon  a  vestibuled  train  at  night  to  assist  his  wife  and  child 
aboard.  The  door  was  locked  when  he  went  to  get  off.  The 
brakeman  said  he  could  not  get  off ;  that  it  would  break  his  neck. 
The  plaintiff  said  he  would  pay  his  fare  and  go  to  the  next  sta- 
tion. The  brakeman  then  opened  the  door  and  told  the  plaintiff 
ne  could  jump  far  enough  and  would  be  all  right.  The  plaintiff 
asked  the  brakeman  to  pull  the  bell.    He  either  said  he  could  not 
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or  would  not,  and  further  said,  "You  get  oiF,"  and  left  plaintiff 
in  the  dark.     The  plaintiff  did  not  know  whether  the  train  had 
more  than  left  the  station,  and  it  seemed  not  to  be  going  fast. 
He  jumped  from  the  train  and  was  injured.     The  train  in  fact 
was  going  about  20  miles  an  hour.     Held  not  error  to  submit 
questions  of  contributory  negligence  and  whether  the  brakeman 
was  in  charge  of  the  car  to  the  jury.    In  Georgia  R.,  etc.,  Co.  v. 
McCurdy,  45  Ga.  288,  12  Am.  Rep.  577,  a  passenger  was  carried 
beyond  the  stopping  point.     The  train  did  not  come  to  a  stop 
at  that  place,  but  slackened  speed,  and  the  plaintiff  went  to  the 
conductor  to  get  him  to  stop  the  train.    The  plaintiff  was  a  heavy 
man  and  was  afraid  to  alight  while  the  train  was  moving.     The 
train  slackened  speed  for  him  to  get  off.     Under  directions  of 
the  conductor,  he  got  off  and  was  injured.    The  defendant  was 
held  liable.    In  Louisville  &  Nashville  R.  Co.  v,  Crunck,  119  Ind. 
542,  21  N.  E.  31,  12  Am.  St.  Rep.  443,  the  plaintiff  boarded  a 
train  to  assist  a  sick  person  to  a  seat.    The  defendant  knew  this, 
but  started  the  train  before  the  plaintiff  was  off.     The  speed  of 
the  train  was  4J^  miles  an  hour  when  he  alighted.    Held,  that  it 
was  not  negligence  per  se  to  leave  the  moving  train.     In  South 
&  North  Alabama  Ry.  Co.  v.  Schaufler,  75  Ala.  136,  the  plain- 
tiff stepped  from  a  train,  on  a  dark  night,  when  it  was  mov- 
ing* at  the  rate  of  6  or  8  miles  an  hour,  and  before  it  had  reached 
the  platform  of  the  regular  station.    The  plaintiff  had  no  reason 
to  believe  that  the  train  would  not  stop  at  the  usual  place,  with 
which  he   was   acquainted.     The  conductor  had   said    to  him, 
"Hurry  up!    We  have  no  time."     Held,  that  advice  on  the  part 
of  the  conductor  cannot  be  held  to  excuse  an  act  of  negligence 
on  the  part  of  an  adult  passenger  which  would  be  so  opposed  to 
common  prudence  as  to  make  it  an  obvious  act  of  recklessness. 
If  the  danger  was  not  apparent  to  a  person  of  reasonable  pru- 
dence, and  the  passenger  acts  under  such  advice,  it  becomes  a 
question  for  the  jury  to  say  how  far  the  passenger's  negligence 
may  be  excused. 

Now,  in  the  case  at  bar  the  jury  might  have  reasonably  in- 
ferred, from  the  evidentiary  facts  which  the  evidence  tended  to 
establish,  that  the  deceased  was  embarrassed  and  his  judgment 
somewhat  disturbed  when  he  found  that  he  had  been  carried  bv 
liis  station  under  the  circumstances  stated;  that  he  relied,  and 
had  a  right  to  rely,  upon  the  representations  of  the  conductor 
that  the  train  was  in  the  yards,  going  slowly,  and  that  he  could 
jump  off,  an  assurance  that  he  could  safely  do  so,  and  to  act  upon 
the  conductor's  advice  and  direction  to  get  off  the  train,  until 
he  was  advised,  by  the  use  of  his  senses,  to  the  contrary ;  that 
the  situation  was  such  that  he  was  required  to  act  quickly  and 
hasten  to  get  off;  and,  further,  that  it  was  not  until  he  was  on 
the  steps  of  the  car  that  he  knew  and  appreciated  that  the  con- 
ductor had  misled  him,  when  it  was  too  late  to  save  himself  and 
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he  fell  or  was  thrown  from  the  step  by  a  jolt  of  the  car  or  its  in- 
creasing speed.  The  evidence  indicates  with  reasonable  certainty 
Ihat  he  did  not  step  or  jump  from  the  car;  for,  if  he  had  done 
so,  it  would  be  reasonable  to  infer  that  he  would  have  fallen 
down  the  embankment.  While  this  is  a  border  case,  yet  we  are 
of  the  opinion  that  fairminded  men  might  draw  different  conclu- 
sions from  the  evidence.  We  hold  that  the  evidence  does  not 
5how,  as  a  matter  of  law,  that  the  plaintiff's  intestate  was  guilty 
of  contributory  negligence,  that  the  question  was  properly  sub- 
mitted to  the  jury,  and  that  the  verdict  is  sustained  by  the  evi- 
dence. - 

The  deceased  was  a  young,  unmarried  man,  23  years  old,  ot 
good  habits,  and  sound  of  body  and  mind,  and  left,  him  surviv- 
ing, a  father  and  mother  of  the  age  of  64  and  59  years  respec- 
tively, with  whom  he  shared  a  part  of  his  earnings.  The  damages 
awarded  are  liberal,  but  in  our  opinion  not  excessive. 

Order  affirmed. 


Blue  Grass  Traction  Co.  z\  Skillman. 

(Court  of  Appeals  of  Kentucky,  June  4,  1907.) 
[102  S.  W.   Rep.  809.] 

Carriers— Injury  to  Passenger  in  Alighting— Negligence  of  Con- 
ductor.*— Where,  on  a  dark  night,  the  conductor  of  an  electric  car 
twice  announced  a  station,  and  then  opened  the  door  and  went  onto 
the  platform,  and  a  passenger,  ignorant,  though  exercising  ordinary 
care,  of  the  fact  that  the  car  was  still  moving,  the  current  having 
been  turned  off  at  the  top  of  a  grade  and  the  movement  of  the  car 
being  so  smooth  that  a  person  would  not  notice  it,  followed  him  onto 
the  platform,  passed  by  him  down  the  steps,  and  was  injured  in 
attempting  to  alight,  the  carrier  is  liable;  the  conductor  having  failed 
to  warn  her,  though  he  knew  her  danger,  or  by  the  exercise  of  ordi- 
nary care  should  have  known  it,  and  he  being  bound  to  know,  under 
the  circumstances,  that  she  followed  him  for  the  purpose  of  alight- 
ing. 

Appeal — Rulings  on  Pleadings — Harmless  Error. — Where  any  de- 
fect in  the  petition  was  one  of  form  merely,  and  there  was  a  fair 
trial  on  the  merits,  the  overruling  of  the  demurrer  to  the  petition 
will  not  be  reviewed. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  discharging  passengers,  see  foot- 
notes appended  to  Hanlon  v.  Central  R.  Co.  of  New  Jersey  (N.  Y.)i 
22  R.  R.  R.  813,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  813;  foot-notes  ap- 
pended to  Atchison,  etc.,  Ry.  Co.  v.  Calhoun  (OkL),  22  R.  R.  R.  791, 
45  Am.   &  Eng.  R.  Cas.,  N.  S.,  791. 
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Appeal  from  Circuit  Court,  Bourbon  County. 
**Xot  to, be  officially  reported." 

Action  by  Mamie  Skillman  against  the  Blue  Grass  Traction 
Company.  Judgment  for  plaintiff.  Defendant  appeals.  Af- 
ftrmed. 

B.  D.  Berry  and  Morton,  Webb  &  Wilson,  for  appellant. 
Dennis  Dundcn,  for  appellee 

HoBSON,  J.  In  October,  1905,  Mrs.  Mamie  Skillman,  with 
i.er  uncle  W.  H.  Mappin,  and  his  wife,  were  passengers  on  a  car 
of  the  Blue  Grass  Traction  Company  from  Paris  to  a  station 
known  as  No.  56,  or  the  city  limits.  When  they  got  near  the 
station  the  conductor  called  out  the  station,  and  when  they  got 
still  nearer  he  called  it  out  a  second  time.  Her  uncle  then  got  up. 
The  conductor  came  down  the  aisle  going  towards  the  door,  and 
asked  her  uncle  to  step  aside,  which  he  did,  and,  as  the  conductor 
went  on  to  ihe  door,  Mrs.  Skillman  followed  him;  her  uncle 
and  aunt  following  her.  When  the  conductor  got  to  the  door, 
he  opened  the  door  and  stepped  outside  upon  the  platform.  It 
Avas  10  o'clock  at  night,  and  dark.  Airs.  Skillman,  supposing  that 
the  car  had  stopped,  walked  down  the  steps  and  stepped  off,  un- 
conscious that  the  car  was  moving.  She  was  severely  hurt,  and 
brought  this  suit  to  recover  for  her  injury.  The  jury  found  for 
her,  fixing  the  damages  at  $530.  The  court  entered  judgment 
upon  the  verdict,  and  the  defendant  appeals. 

The  car  was  running  downgrade.  The  current  had  been  turned 
off  at  the  top  of  the  grade,  and  it  was  running  so  smoothly  that 
Airs.  Skillman  was  not  conscious  of  the  motion.  Just  as  she  was 
stepping  off,  her  uncle,  seeing  that  the  car  was  in  motion,  called 
to  her;  but  it  was  too  late.  The  car  ran  about  60  feet  after  her 
fall.  The  conductor  was  standing  right  at  the  door  as  she  went 
out,  and  testified  that  as  she  came  out  he  said  to  her,  "Look  out ! 
wait  until  the  car  stops."  But  in  this  he  is  contradicted  by  all 
the  other  witnesses,  who  say  that  he  said  nothing.  The  conductor 
was  bound  to  know,  when  the  people  followed  him  to  the  door, 
after  he  had  announced  the  station  and  opened  the  door  for  them, 
that  they  were  coming  out  of  the  car  for  the  purpose  of  alighting, 
and  it  was  incumbent  upon  him  to  warn  them  of  the  danger; 
for  he  knew  the  car  had  not  stopped,  and  he  could  not  but  know, 
from  their  actions,  that  they  were  coming  out  to  get  off.  Mrs. 
Skillman  passed  right  by  him  as  she  went  down  the  steps  to  get 
cff.  He  could  see  plainly  that  she  was  going  to  get  off,  if  he  had 
paid  attention  to  what  was  going  on.  It  was  incumbent  upon 
him  under  the  circumstance^  to  pay  attention,  as  it  was  dark  and 
the  car  was  moving  so  smoothly  that  a  person  would  not  perceive 
the  danger.  The  court  did  not,  therefore,  err  in  overruling  the 
defendant's  motion  for  a  peremptory  instruction. 
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The  instructions  of  the  court  to  the  jury  were  in  effect  as  fol- 
lows: (1)  That  they  should  find  for  the  plaintiif  if  they  believed 
from  the  evidence  that  the  conductor  knew  the  car  was  in  motion, 
or  by  the  exercise  of  ordinary  care  could  have  known  it ;  that  the 
plaintiff  did  not  know  it ;  that  the  conductor  opened  the  door  and 
took  his  place  where  it  was  customar>'  for  conductors  on  the  line 
to  take  their  place  when  the  cars  were  stopped  to  allow  passen- 
gers to  alight ;  that  the  plaintiff  relied  upon  his  actions  as  an  in- 
vitation to  alight  from  the  car,  and  believed  from  such  actions 
that  she  could  then  and  there  leave  the  car  with  safety ;  and  that 
m  so  doing  she  acted  with  the  care  and  prudence  that  an  ordi- 
narily prudent  person  would  exercise  under  the  circumstances.  (2) 
That  the  conductor  was  not  bound  to  anticipate  that  she  w^ould 
attempt  to  alight  from  the  car  while  in  motion,  and  before  they 
could  find  for  the  plaintiff  they  must  believe  from  the  evidence 
that,  after  he  discovered  her  intention  to  alight  from  the  car 
while  in  motion,  he  failed  to  warn  her  against  the  danger  in  time 
to  prevent  the  accident.  These  instructions  were  as  favorable  to 
the  defendant  as  it  was  entitled  to,  and  the  evidence  is  sufficient 
to  justify  the  verdict  of  the  jury  under  them. 

Appellant  relies  on  Berry  v,  L.  &  N.  R.  R.  Co.,  109  Kv.  736, 
60  S.  W.  699,  Durham  t^.  L.  &  N.  R.  R.  Co.,  29  S.  W.  737,  'l6  Ky. 
Law  Rep.  757,  Hughlett  v,  L.  &  N.  R.  R.  Co.,  22  S.  W.  551,  15 
Ky.  Law  Rep.  178,  Adams  v.  L.  &  N.  R.  R.  Co.,  82  Ky.  608,  L 
C.  R.  R.  Co.  V,  Hanberrv,  66  S.  W.  417,  23  Ky.  Law  Rep.  1867, 
and  England  v,  B.  &  M.  R.  R.  Co.,  153  Mass.  490,  27  N.  E.  1 ; 
but  none  of  these  cases  are  like  this.  Here  the  appellee  was  ig- 
norant of  the  danger,  and,  as  found  by  the  jury,  exercised  ordi- 
nary care.  The  conductor  knew  of  her  danger,  or  by  the  exer- 
cise of  ordinary  care  should  have  known  it,  and  negligently  failed 
to  warn  her  of  the  danger. 

It  is  needless  for  us  to  determine  whether  the  court  properly 
overruled  the  demurrer  to  the  petition.  If  there  was  any  defect,  it 
was  a  matter  of  form,  and  not  of  substance,  and  it  was  cured  by 
the  answer,  verdict,  and  judgment.  No  error,  not  affecting  the 
substantial  rights  of  the  party  complaining,  is  ground  for  setting 
aside  a  judgment.  The  case  was  fairly  tried  on  the  merits,  and 
no  substantial  right  of  appellant  w-as  prejudiced.  For  such  de- 
fects as  are  here  in  question  the  court  will  not  inquire  whether 
a  demurrer  was  properly  overruled,  where  the  merits  of  the  case 
have  been  tried,  and  the  matters  relied  on  to  show  that  the  peti- 
tion is  defective  were  supplied  by  the  proof  and  the  verdict. 
Hill  z\  Ragland,  114  Ky.  109,  70  S.  W.  634. 

Judgment  affirmed. 
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Brooks  v,  Philadelphia  &  R.  Ri'.  Co. 

(Supreme  Court  of  Pennsylvania,  April  22,  1905.) 

[66    Atl.    Rep.    872.] 

Carriers — Duties — Carriage  of  Passengers.* — It  is  the  duty  of  a 
carrier  to  announce  the  name  of  the  station  as  the  train  approaches 
it,  and  to  afford  a  passenger  sufficient  time  and  opportunity  to  alight 
in  safety. 

Same — Injuries  to  Passenger. — In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  damages  for  personal  injuries  in 
alighting  from  a  train,  evidence  held  to  require  submission  of  ques- 
tion of  defendant's  negligence  to  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Edward  Brooks,  Jr.,  administrator  of  George  W. 
Hamilton  and  Clara  Amelia  Hamilton,  against  the  Philahelphia  & 
Reading  Railway  Company.  From  an  order  refusing  to  take  ofF 
a  nonsuit,  plaintiffs  appeal.    Reversed. 

Ar^ed  before  Mitchell,  C.  J.,  and  Fell,  Mestrezat,  Pot- 
ter, and  Stewart,  JJ. 

Edward  Brooks,  Jr.,  Frederick  /.  Geigcr,  and  Edgar  Dudley 
Paries,  for  appellant. 

Gavin  W.  Hart,  for  appellee. 

MestrezaT,  J.  On  January  1,  1903,  Clara  Amelia  Hamilton, 
one  of  the  plaintiffs,  was  a  passenger  on  the  defendant  company's 
train  leaving  the  Reading  terminal  in  the  city  of  Philadelphia 
about  6  o'clock  in  the  evening.  Her  destination  was  Lafayette 
station,  at  which  the  train  was  due  about  6:30  that  evening. 
After  the  train  left  the  station,  the  plaintiff  surrendered  her  ticket 
to  the  conductor.  The  train  did  not  stop  at  Lafayette  station,. 
and,  as  it  was  passing,  the  plaintiff  stepped  to  the  door  of  the 
coach  in  which  she  was  riding  and  told  the  brakeman  that  she  de-^ 
sired  to  alight  at  that  station.  He  replied  that  the  train  had  not 
yet  arrived  at  the  station,  which  she  insisted  was  not  true.  While 
they  were  talking,  the  conductor  came  running  through  the  car 
and  said  that  he  had  forgotten  to  notify  the  brakeman  to  stop 
the  train  at  Lafayette  station,  and  that  the  train  would 
then  stop,  which  it  did,  about  100  yards  beyond  Lafayette 
station.  It  was  then  dark,  and  plaintiff  told  the  conductor 
and  brakeman  that  she  preferred  being  let  off  at  the  platform; 
but  the  brakeman  said  he  would  assist  her  to  alight  there.     She 

♦See  preceding  case,  and  foot-note. 
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then  attempted  to  alight  from  the  train,  and  testified  that,  *'when 
getting  down,  in  some  manner  my  left  limb  twisted,  and  caused 
a  rupture,  for  whigh  I  have  suffered  ever  since."  At  the  time  of 
the  accident,  Airs.  Hamilton  was  65  years  of  age,  and  was  a 
large  woman.  The  brakeman  was  a  tall,  stout  man,  and  stood 
on  the  ground,  and  assisted  Mrs.  Hamilton  to  alight.  In  her 
testimony  she  describes  the  manner  in  which  she  left  the  coach 
as  follows:  "Well,  his  [brakeman 's]  head,  I  suppose,  was  on  a 
level  with  my  knee  about,  and  I  had  to  lean  over  this  way  and 
put  my  hands  on  his  shoulder  to  get  down.  It  was  all  of  four 
ieet  that  I  had  to  jump — four  feet  and  one-half.*'  This  action 
was  brought  to  recover  damages  for  the  injuries  sustained  by 
Mrs.  Hamilton  by  reason  of  the  alleged  negligence  of  the  de- 
fendant company.  The  plaintiff  alleges  that  the  servants  of  the 
carrier  company  were  negligent  in  not  stopping  the  train  and 
permitting  her  to  alight  at  Lafayette  station,  her  destination,  and 
m  causing  the  train  to  stop  beyond  the  station  and  compelling 
her  to  alight  at  an  improper  and  unsafe  place,  and  that  her  in- 
juries were  the  direct  result  of  such  negligence.  At  the  conclu- 
sion of  the  plaintiff's  testimony  the  learned  trial  judge,  on  motion 
of  defendant^  counsel,  entered  a  nonsuit;  and  the  reason  there- 
for was  stated  as  follows:  **I  will  enter  a  nonsuit  in  this  case. 
The  plaintiff  says  in  getting  down  she  twisted  herself  somehow. 
There  is  no  evidence  whatever  as  to  how  she  twisted  herself,  or 
what  caused  her  to  twist  herself." 

The  contract  of  a  passenger  with  a  railroad  company,  as  evi- 
denced by  his  ticket,  requires  the  company  to  carry  him  safely 
to  his  destination  and  to  give  him  an  opportunity  to  alight  at  the 
usual  stopping  place.  It  is  the  duty  of  the  carrier  to  announce 
the  name  of  the  station  as  the  train  approaches  it.  and  on  the  ar- 
rival of  the  train  at  the  station  to  afford  the  passenger  sufficient 
time  and  opportunity  to  alight  in  safety.  The  passenger's  con- 
tract does  not  terminate  until  he  has  alighted  from  the  cars.  St. 
Louis,  etc.,  Ry.  Co.  v,  Finley,  97  Tex.  85,  15  S.  W.  266.  At  the 
end  of  the  journey  the  relation  of  the  carrier  and  passenger  con- 
tinues until  the  passenger  has  had  a  reasonable  opportunity  to  de- 
part from  the  train  or  car  in  safety.  6  Cyc.  541.  In  the  very  re- 
cent (third)  edition  of  Hutchinson  on  Carriers  (section  1122)  the 
duty  of  railway  carriers  of  passengers  is  defined  as  follows :  "As 
has  already  been  shown,  railway  carriers  of  passengers  must  pro- 
vide safe  platforms  and  other  necessary  facilities  for  access  to 
and  for  alighting  and  egress  from  its  trains  by  their  passengers, 
and  their  duty  in  this  regard  has  been  indicated,  as  far  as  it  can 
be  done,  from  the  adjudicated  cases.  Having  provided  such 
platff.>rms,  they  are  required  to  be  careful  to  bring  their  coaches 
up  to  them  in  such  manner  that  their  passengers  may  be  afforded 
the  opportunity  safely  to  alight  upon  them ;  and  if  the  passenger 
be  called  upon  to  leave  the  coach  before  this  has  been  done,  or  if 
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he  is  reasonably  induced  to  believe,  from  the  circumstances  or 
from  the  conduct  of  those  in  management  of  the  train,  that  it 
has  been  halted  in  order  thai  the  passenger  may  there  alight,  and 
that  no  other  or  better  opportunity  will  be  given  him  to  do  so, 
and  in  undertaking  to*  leave  the  conveyance,  with  due  care  and 
discretion,  he  receives  an  injury  from  the  want  of  the  proper  fa- 
cilities for  doing  so,  or  by  reason  of  the  dangerous  character  of 
the  ground,  the  carrier  will  be  held  responsible  for  its  negligence.** 
And  in  a  subsequent  section  (1126)  it  is  said:  ''Carriers  must  be 
equally  careful  not  to  pass  beyond  the  alighting  platform  or  sta- 
tion, and  thus  to  require  or  make  it  necessary  for  the  passenger 
to  alight  without  returning  to  it."    In  Englehaupt  v.  Erie  Rail- 
road Co.,  209  Pa.  182,  58  Atl.  154,  it  is  said:   '*It  is  the  duty  of  a 
carrier,  not  only  to  exercise  the  strictest  vigilance  in  receiving  and 
conveying  a  passenger  to  his  destination,  but  also  to  set  him 
down  safely  at  a  station  at  the  termination  of  his  journey."    And 
in  Case  v.  Deleware,  Lackawanna  &  Western  Railroad  Co.,  191 
Pa.  450,  43  Atl.  319,  where,  as  here,  the  train  passed  the  station 
and  the  plaintiff  alighted  some  distance  beyond  the  platform, 
Chief  Justice  Sterrett,  in  reversing  a  judgment  for  the  carrier 
company,  said  (page  456  of  191  Pa.,  page  320  of  43  Atl.)  :    ''The 
duties  of  common  carriers  of  passengers,  under  circumstances 
such  as  the  evidence  in  this  case  tends  to  establish,  are  too  plain 
to  require  either  comment  or  citation  of  authorities.     If  the  fail- 
ure of  the  defendant  to  perform  its  duty  to  the  plaintiif  as  a  pas- 
senger was  the  proximate  cause  of  the  undoubtedly  serious  in- 
jury which  she  sustained  in  attempting  to  reach  the  station  plat- 
torm,  she  is  entitled  to  recover  adequate  compensation  in  dam- 
ages, unless  she  was  guilty  of  negligence  which  contributed  to 
her  injuries." 

From  these  authorities,  defining  the  duty  of  railway  carrier 
towards  its  passengers,  it  clearly  appears  that  it  was  the  duty  of 
the  defendant  company,  under  its  contract  with  Mrs.  Hamilton, 
not  only  to  carry  her  from  Philadelphia  to  Lafayette  station,  but 
to  announce  the  name  of  the  station  as  the  train  approached,  and 
to  stop  at  the  station  and  give  her  sufficient  time  and  opportunity 
lo  alight  in  safety.  Having  failed  to  perform  this  well-defined 
duty,  the  carrier  was  guilty  of  negligence  for  any  injury  which 
proximately  resulted  from  that  failure  of  duty.  This  was  a  non- 
suit in  the  court  below,  and  the  plaintiff  is  entitled  to  have  the 
facts,  as  shown  by  her  testimony,  taken  as  verity,  together  with 
all  the  reasonable  inferences  to  be  drawn  therefrom.  The  station 
was  not  announced  as  the  train  approached,  nor  did  the  train 
stop  at  the  station;  the  reason  presumably  being  that  the  con- 
ductor, as  he  said,  had  forgotten  to  direct  the  brakeman  to  stop 
it.  The  plaintiff  did  not  request  to  be  let  off  at  the  place  where 
the  train  stopped.     On  the  contrary,  she  suggested  to  the  con- 
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ductor  and  the  brakeman  that  she  preferred  to  be  put  off  at  the 
platform.  To  this  the  brakeman  said  that  he  would  assist  her  to 
alight  at  that  place.  Leaving  the  coach  at  the  place  where  the 
train  stopped,  therefore,  was  not  her  voluntary'  act,  but  was  done 
after  at  least  an  implied  request  and  a  refusal  by  the  company's 
servants  to  return  the  train  to  the  station.  So  far  as  the  evidence 
discloses,  this  was  her  only  opportunity  for  alighting-  from  the 
train  so  as  to  reach  her  destination.  The  train  was  halted  there 
for  the  express  purpose  of  permitting  her  to  alight,  and  her  at- 
tempt to  do  so,  under  the  circumstances  disclosed  by  the  uncon- 
tradicted testimony,  involves  no  wrong  or  want  of  care  on  her 
part. 

We  are  told,  however,  by  the  learned  trial  judge,  that  a  re- 
covery cannot  be  permitted  because  she  has  not  shown  "how  she 
twisted  herself,  or  what  caused  her  to  twist  herself."    In  the  lan- 
guage of  Mr.  Justice  Strong  in  Milwaukee,  etc.,  Ry.  Co.  z\  Kel- 
^^SS>  94  U.  S.  469,  24  L.  Ed.  256,  "such  refinements  are  too 
minute  for  rules  of  special  conduct."    The  plaintiff  has  described 
the  succession  ol  events  from  the  time  of  the  carrier's  negligent 
act  in  carrying  her  beyond  the  station  until  she  was  injured  in 
alighting  from  the  train.     She  described  minutely,  as  will  be  ob- 
served, how  and  where  she  left  the  coach  and  how  she  was  in- 
jured in  doing  so.    There  was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  place  the  carrier's  servants  required  her 
10  alight  was  unsafe  and  dangerous.    There  was  no  platform  oz 
other  appliances  there  to  enable  a  passenger  to  alight  safely.    She 
placed  her  hands  upon  the  shoulders  of  the  brakeman,  and  then 
stepped  or  jumped  to  the  ground,  which  was  a  distance  of  from 
4  to  4y2  feet.    This  act,  it  is  shown,  resulted  in  her  serious  in- 
jury, described  by  the  physician  as  inguinal  rupture.    The  physi- 
cian testified  that  "anything  that  produced  an  extraordinary  strain 
on  the  contents  of  the  abdomen,  or  weakens  the  walls  of  it,  or 
distends  it,  will  produce  rupture,"  and  that  her  condition  could 
undoubtedly  have  been  produced  by  such  an  accident  as  she  de- 
scribed on  the  witness  stand.     The  twist  of  the  limb  occurred 
while  she  was  alighting  from  the  train,  and,  if  that  caused  the 
rupture,  then  the  fact  that  the  limb  was  twisted  was  sufficient,  with- 
out any  further  description  of  how  it  was  done.    It  is  not  alleged 
that  she  did  not  use  care  in  stepping  from  the  car,  or  that  her  limb 
was  twisted  by  the  failure  to  observe  care  in  the  act  of  stepping 
from  the  coach.    She  says :   "When  getting  down,  in  some  man- 
ner my  limb  twisted,  and  caused  a  rupture."    We  think  this  was 
sufficient,  in  view  of  the  fact  that  she  detailed  the  manner  of  her 
leaving  the  coach.    Common  experience  teaches  that,  under  such 
circumstances,  it  is  often  difficult  to  describe  in  greater  detail 
what  produced  the  results  of  the  accident.    In  this  case  the  testi- 
mony, if  believed,  shows  that  the  accident  to  the  plaintiff,  caused 
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by  being  required  to  alight  from  the  train  at  an  improper  place, 
resulted  in  rupture,  and  we  think  the  learned  court  was  clearly 
in  error  in  requiring  as  a  condition  precedent  to  a  recovery,  a 
minute  description  of  each  move  and  twist  of  the  plaintiff's  body 
resulting  in  her  injury. 

The  assignments  of  error  are  sustained,  and  the  judgment  is 
reversed,  and  a  procedendo  is  awarded. 


Green  v.  Pittsburg,  M.  &  G.  St.  Ry. 

(Supreme  Court  of  Pennsylvania,  Jan.  6,  1908.) 

[68    Atl.    Rep.    675.] 

Carriers — Injury  to  Passenger — Evidence. — The  electric  controller 
of  a  summer  car  blew  out,  and,  after  the  car  had  stopped,  a  passenger 
was  found  lying  on  the  ground  some  15  feet  back  from  the  rear  end 
of  the  car.  There  was  no  evidence  to  show  how  she  came  there. 
Held,  in  an  action  by  her  to  recover  for  injuries  received,  a  nonsuit 
was  properly  entered. 

Appeal  from  Court  of  Common  Pleas,  Westmoreland  County. 

Action  by  Bridget  Green  against  the  Pittsburg,  McKeesport  & 
Greensburg  Street  Railway  Company.  From  an  order  refusing 
to  take  off  nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

James  L.  Kennedy,  Joseph  A,  McCurdy,  and  /.  H-  B.  Cunning- 
ham,  for  appellant. 
James  S,  Moorhead  and  Robert  W.  Smith,  for  appellee. 

Stewart,  J.  Not  only  was  the  evidence  adduced  on  behalf  of 
the  plaintiff  insufficient  to  warrant  an  inference  that  plaintiff's 
injuries  were  received  in  the  way  alleged  in  the  statement  of  claim, 
but  it  left  the  immediate  and  proximate  cause  of  the  accident 
wholly  undisclosed.  The  plaintiff  had  been  a  passenger  on  one  of 
the  defendant  company's  open  summer  cars,  occupying  a  seat  in 
one  of  the  transverse  rows  back  of  the  middle  of  the  car,  and 
near  the  end  of  the  row.  It  was  at  an  early  hour  in  the  night- 
time, and  there  were  some  15  or  20  other  passengers  in  the  car. 
Suddenly  and  without  warning,  the  electric  controller  on  the  rear 
platform  burned  or  blew  out  with  something  of  a  report,  fol- 
lowed by  a  display  of  electricity  at  the  rear  end  of  the  car.  The 
car  was  proceeding  at  a  moderate  rate,  as  it  was  approaching  a 
crossing  where  certain  passengers  expected  to  alight.     Many  of 
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the  passengers,  if  not  all,  left  the  car,  because  of  the  electric 
disturbance  before  it  came  to  a  stop.  When  the  stop  was  made, 
the  plainliflF  was  found  lying  upon  the  ground  some  15  feet  back 
from  the  rear  end  of  the  car.  In  the  statement  filed,  the  cause 
of  action  is  declared  to  be  defendant's  negligence  in  ^'permitting 
the  electric  machinery  of  said  car  to  become  so  deranged  and  out 
of  order,  thereby  setting  fire  to  said  car  and  charging  said  car 
with  electricity,"  and  "neglecting  to  stop  said  car  to  permit  plain- 
tiff to  escape  danger.  Whereupon  and  by  reason  of  defendant's 
carelessness,  plaintiff  was  violently  and  suddenly  thrown  from 
said  car,"  etc.  With  respect  to  the  negligence  charged  because 
of  failure  to  stop  the  car,  it  is  only  necessary  to  say  that  there 
is  no  evidence  from  which  the  jury  could  have  found  that  the 
car  was  not  stopped  with  reasonable  promptitude  under  the  cir- 
cumstances. It  may  be  conceded  in  regard  to  the  defective  con- 
troller, only  for  the  purposes  of  this  case,  however,  that  a  pre- 
sumption of  negligence  attends  the  blowing  or  burning  out  of  a 
controller  of  an  electric  street  car.  Had  the  plaintiff  averred, 
and  offered  evidence  in  support,  that  she  was  injured  as  the  direct 
result  of  the  defective  working  of  the  controller  as  by  burning, 
or  in  some  other  way  as  the  result  of  an  intervening  cause  which 
was  put  in  operation  in  consequence  of  the  action  of  the  con- 
troller, without  fault  of  her  own,  with  the  presumption  of  neg- 
ligence on  part  of  the  defendant  attending,  her  case  must  have 
gone  to  the  jury.  But  there  was  neither  averment  nor  proof  of 
any  such  facts.  The  averment  was  that,  by  reason  of  negligence 
in  connection  with  the  controller,  plaintiff  was  violently  and  sud- 
denly thrown  from  the  car,  and  thereby  severely  injured.  The 
evidence  affords  no  explanation  of  how  she  escaped  from  the 
car.  The  injuries  she  claims  to  have  suffered  were  manifestly 
occasioned  by  a  fall.  But  what  was  the  immediate  operating  cause 
that  produced  the  fall?  Certainly  not  the  burning  out  of  the 
controller  or  the  escaping  fluid.  Such  a  result  is  not  contended 
for.  In  her  testimony  plaintiff  does  not  pretend  to  explain  how, 
or  in  what  manner,  or  from  what  cause  she  fell ;  nor  does  a  single 
witness  called  on  her  behalf,  for  the  reason  that  no  one  seems 
to  have  seen  her  alight  from  her  car.  The  plaintiff  herself  tes-. 
tifies  that  she  saw  the  electric  disturbance,  saw  passengers  rise 
in  seats ;  that  she  arose  from  her  seat,  and  stood,  holding  to  the 
back  of  the  seat  immediately  in  her  front;  and  that  she  has  no 
recollection  of  anything  that  occurred  after  that  until  she  became 
conscious  of  her  injury  when  on  the  ground.  It  is  quite  obvious 
that  between  the  burning  of  the  controller  and  plaintiff's  fall 
there  must  have  been  an  intervening,  operative  cause.  What 
this  was  nowhere  appears,  except  as  the  suggestion  is  made  in 
appellant's  argument  that  the  plaintiff  fell  while  attempting  to 
escape  from  a  peril  to  which  she  had  been  exposed  through  de- 
fendant's negligence.  This  may  be  a  true  explanation.  That  it 
is  not  an  unreasonable  conjecture  is  the  most  that  can  be  said  in 
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its  favor.  Several  possible  explanations  quite  consistent  with 
the  evidence  could  be  advanced,  which  if  lacking  equal  probability 
would  be  none  the  less  reasonable,  some  of  them  suggesting  causes 
wholly  independent  of  defendant's  alleged  negligence.  Was  it 
for  the  jury  to  speculate  as  to  what  the  intervening  cause  was, 
without  the  slightest  suggestion  to  be  found  in  the  evidence  that 
would  support  one  inference  rather  than  another?  A  verdict  un- 
der such  circumstances  as  was  said  in  Railroad  Company  v. 
Schertle,  97  Pa.  450,  a  case  presenting  much  the  same  features 
as  this,  would  have  no  better  foundation  than  a  guess,  or,  at  most, 
mere  possibilities,  and  this  will  not  do.  To  the  same  effect  is 
Trout  V.  Turnpike  Company,  216  Pa.  119,  64  Atl.  900.  There 
we  said:  "The  burden  in  such  cases  is  always  on  the  plaintiff 
to  show  the  causal  connection  between  the  accident  and  the  neg- 
ligence alleged.  This  may  be  done  by  showing  facts  and  cir- 
cumstances from  which  the  connection  may  be  inferred  by  process 
of  rational  deduction,  but  never  by  speculation."  We  have  indi- 
cated sufficiently  the  defect  in  plaintiff's  cause  as  submitted.  Judg- 
ment of  nonsuit  was  properly  entered.  ' 
Judgment  affirmed. 


Birmingham  Ry.,  Light  &  Power  Co.  ^'.  Hawkins. 

(^Supreme   Court   of   Alabama,    Nov.    19,    1907.) 

[44   So.   Rep.   983.] 

Carriers — Street  Railways — Duty  Towards  Boarding   Passengers.* 

— Though  a  street  car  must  be  held  stationary  until  those  desiring 
to  enter  are  on  the  car  and  reached  a  place  of  safety,  under  ordinary 
conditions  the  passenger  is  considered  as  having  reached  a  place  of 
safety  when  he  is  on  the  car,  and  it  is  not  negligent  to  start  the  car 
in  the  usual  manner  and  without  any  unusual  jerk  while  a  passenger 
is  stepping  from  the  platform  into  the  car. 
Same — Action  for  Injuries — Instructions. — In  an  action  for  injury 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
negligence  to  start  a  street  car  while  a  passenger  is  attempting  to 
board  car,  find  a  seat,  or  alight,  see  Snipes  v.  Norfolk  &  So.  R. 
R.  (N.  Car.),  23  R.  R.  R.  53,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  53; 
Weeks  v.  Boston  Elev.  Ry.  Co.  (Mass.),  24  R.  R.  R.  177,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  177  (conductor  not  required  to  hold  car  until 
woman  had  become  seated,  nor  to  notify  her  that  he  was  about  to 
start  car);  United  Rys.  &  Elec.  Ry.  Co.  v.  Weir  (Md.),  22  R.  R.  R. 
472,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  472  (proper  duration  of  stop  to 
allow  passenger  to  alight);  Burke  v.  Bay  City  Traction,  etc.,  Co. 
(Mich.),  22  R.  R.  R.  758,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  758  (negli- 
gence as  to  alighting  passenger);  Richmond  Traction  Co.  v.  Williams 
(Va.),  9  R.  R.  R.  754,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  754   (it  is  the 
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to  a  passenger  while  entering  a  car,  an  instruction  that  it  was  not 
necessary  to  keep  the  car  stationary  until  she  reached  the  inside  of 
the  car  was  properly  refused,  as  tending  to  mislead,  where  there  was 
testimony  that  the  car  was  started  improperly. 

Appeal  from  City  Court  of  Birmingham;  C.  W.  Ferguson, 
Judge. 

Personal  injury  action  by  Mrs.  M.  E.  Hawkins  against  the 
Birmingham  Railway,  Light  &  Power  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Tillman,  Grubb,  Bradley  &  Morroii\  for  appellant. 
Peyton  H.  Moore,  for  appellee. 

Simpson,  J.  This  was  an  action  by  the  appellee  against  the  ap- 
pellant for  damages  on  account  of  injuries  received  by  appellee 
while  a  passenger  on  the  electric  car  of  appellant.  The  first  count 
of  the  complaint,  on  which  the  issue  was  joined,  alleges  negli- 
gence generally,  by  reason  of  which  the  plaintiff  "was  violently 
thrown  to  the  floor  of  said  car,  and  was  caused  thereby  to  strike 
the  floor  of  the  rear  platform  of  said  car  with  her  back  very 
forcibly."  The  only  testimony  offered  by  the  plaintiff  was  her 
own,  to  the  effect  that,  when  the  car  stopped,  she,  with  her  daugh- 
ter-in-law and  another  lady,  boarded  the    car;    that  when  her 

duty  of  a  street  railway  to  use  extraordinary  care  and  caution  to 
see  that  passengers  are  not  injured  in  getting  on  or  off  its  cars 
when  stopped  at  a  regular  point  for  stopping);  Boone  v.  Oakland 
Transit  Co.  (Cal.),  9*  R.  R.  R.  601,  32  Am.  &  Eng.  R.  Gas.,  X.  S.,  601 
(duty  of  street  railway  to  afford  its  passengers  reasonable  oppor- 
tunity to  alight  is  no  greater  than  that  of  an  ordinary  steam  railroad 
company);  Betts  v.  Wilmington  City  Ry.  Co.  (Del.),  5  R.  R.  R.  602, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  602  (negligence  causing  injury  to 
alighting  passenger  through  sudden  starting  of  car);  O'Neil  v.  Lynn 
&  B.  R.  Co.  (Mass.),  2  R.  R.  R.  263,  25  Am.  &  Eng.  R.  Cas..  N.  S., 
263  (sufficiency  of  evidence  of  negligence  in  starting  car  while  pas- 
senger was  alighting);  United  Rys.  &  Elec.  Co.  v.  Beidelman  (Md.). 
4  R.  R.  R.  662,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  662  (negligence  in 
starting  car  while  passenger  is  alighting);  Phillips  v.  St.  Charles  St. 
R.  Co.  (La.),  1  R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  902  (suffi- 
ciency of  evidence  of  negligence  in  letting  off  passenger);  Redington 
V.  Harrisburg  Traction  Co.  (Pa.),  16  R.  R.  R.  600,  39  Am.  &  Eng. 
R.  Cas., 'N.  S.,  600  (duty  of  conductor  on  single  track  street. railway 
to  look  on  both  sides  of  car  before  starting  it,  to  see  if  passengers 
are  about  to  enter);  Little  Rock,  etc.,  Co.  v.  Kimbro  (Ark.),  17  R- 
R.  R.  501,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  501  (duty  of  motorman  to 
see  that  no  passenger  is  in  the  act  of  alighting  or  in  a  dangerous 
position  before  putting  car  again  in  motion);  Behen  v.  St.  Louis 
Transit  Co.  (Mo.),  18  R.  R.  R.  103,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
103  (duty  not  to  start  car  until  passenger  has  alighted,  although  be 
has  had  ample  time  to  alight) ;  Bennett  v.  Louisville  Ry.  Co.  (Ky.). 
19  R.  R.  R.730,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  730  (fact  that  passenger 
was  large  and  fleshy  did  not  render  it  negligence  to  fail  to  keep  car 
stationary  until  he  had  seated  himself);  Raughley  v.  West  Jersey  & 
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daughter-in-law  was  inside  the  car  "and  the  plaintiff  was  on  the 
platform  (of  the  car),  just  at  the  door,  and  in  the  act  of  stepping 
through  it  inside  of  the  car,  and  the  neighbor  lady  was  still  on 
the  platform,  nearer  the  step  than  plaintiff,  the  car  was  "started 
with  an  unusually  hard  and  violent  jerk,  and  threw  plaintiff  back 
against  the  controller  of  the  car  and  down  to  the  platform."  The 
defendant's  witness,  who  was  the  motorman,  testified  that  he  was 
not  aware  of  the  plaintiff's  position  "and  that  he  started  it  [the 
car]  with  no  unusual  jerk."  So  it  became  important  to  instruct 
the  jury  as  to  the  law  applicable  to  each  of  the  two  aspects  of 
the  case. 

The  defendant  requested  the  court  to  give  the  following  charge, 
which  was  refused,  to  wit:  "It  was  not  the  duty  of  defendant's 
servants,  in  control  and  charge  of  its  car,  to  keep  the  car  standing 
*still  until  the  plaintiff  had  reached  the  inside  of  the  car."  In  the 
management  of  electric  street  cars  it  is  the  duty  of  the  motorman, 
conductor,  or  party  in  control  to  hold  the  car  stationary  until  those 
desiring  to  enter  the  car  have  gotten  on  the  car  and  reached  a 
place  of  safety.  The  cases  agree  that  it  is  negligence  to  start 
the  car  while  the  passenger  is  in  the  act  of  stepping  onto  the 
car,  and,  on  the  other  hand,  they  hold  that  there  is  no  obligation 
to  keep  the  car  standing  until  the  pa96enger  has  taken  his  seat. 
6  Cyc.  616.     As  our  own  court  has  expressed  it,  the  party  in 

•S.  R.  Co.  (Pa.),  2  R.  R.  R.  256,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  256 
(negligence  in  causing  sudden  jar  while  passenger  was  alighting); 
Wahers  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  2  R.  R.  R."237,  25  Am. 
&  Eng.  R.  Cas.,  N.  S.,  237  (negligence  in  giving  signal  to  start) ; 
O'Xeil  V.  Lynn  &  B.  R.  Co.  (Mass.),  2  R.  R.  R.  263,  25  Am.  &  Eng. 
R.  Cas.,  N.  S.,  263  (negligence  in  starting  car  while  passenger  was 
alighting  was  question  for  jury);  Foster  v.  Seattle  Electric  Co. 
(Wash.),  13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  X.  S.,  640  (negli- 
gence in  starting  car  while  passenger  was  boarding);  Powelson  v. 
United  Traction  Co.  (Pa.),  6  R.  R.  R.  927,  29  Am.  &  Eng.  R.  Cas., 
N.  S.,  927  (negligence  was  question  for  jury  where  passenger  was  in- 
jured, while  attempting  to  board  summer  car  by  a  stepping  on 
running  board  after  he  had  waved  his  hand  .  to  conductor, 
by  reason  of  sudden  starting  of  car);  Sharp  v.  New  Orleans  City 
Ry.  Co.  (La.),  11  R.  R.  R.  668,  34  Am.  &  Eng.  R.  Cas.,  X.  S.,  668 
(not  negligence  for  a  street  car  to  start  while  a  passenger  is  in  the 
act  of  passing  from  the  platform  into  the  car) ;  Bennett  v.  Louisville 
Ry.  Co.  (Ky.),  19  R.  R.  R?  730,  42  Am.  &  Eng.  R.  Cas.,  X.  S.,  730 
(not  negligence  to  fail  to  keep  car  stationary  until  passenger  has 
seated  himself,  unless  it  is  reasonably  apparent  to  those  in  charge 
of  car  that  passenger  needs  unusual  care);  Herbich  v.  North  Jersey 
St.  Ry.  Co.  (X.  J.),  5  R.  R.  R.  255,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  255 
(peremptory  instruction  for  defendant  properly  refused  where  child 
was  thrown  down  by  sudden  starting  of  car  before  she  had  time  to 
be  seated);  Sweet  v.  Birmingham  Ry.  &  Elec.  Co.  (Ala.),  6  R.  R.  R. 
784,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  784  (negligence  was  question  for 
jury  where  alighting  passenger  was  injured  by  reason  of  sudden  jerk 
of  car);  Beringer  v.  Dubuque  St.  Ry.  Co.  (Iowa),  6  R.  R.  R.  872,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  872  (sufficiency  of  evidence  of  negligence 
where  alighting  passenger  was  injured  by  reason  of  premature  start- 
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charge  of  the  car  must  see  that  the  passenger  is  not  "alighting 
(or  getting  on)  or  otherwise  in  a  position  which  would  be  ren- 
dered perilous  by  the  motion  of  the  car/'  Birmingharn  Union 
Ry.  V.  Smith,  90  Ala.  60,  8  South.  86,  24  Am.  St.  Rep.  761 ;  H. 
A.  &  B.  R.  R.  Co.  V.  Burt,  92  Ala.  291,  9  South.  410,  13  L.  R. 
A.  95.  The  passenger  must  be  allowed  "a  reasonable  opportunity 
to  get  safely  upon  the  car,"  and  "if  anything  is  apparent  in  the 
condition  of  the  passenger,  so  that  he  would  be  likely  to  be  thrown 
or  injured  by  a  motion  of  the  car,  the  proper  regard  for  his  safety 
might  require  a  train  to  be  held  in  position  tx)  avoid  it."  Steeg  v. 
St.  Paul  City  Ry.  Co.,  50  Minn.  149,  52  N.  W.  393,  394,  16  L. 
R.  A.  379 ;  Miller  v.  Same,  66  Minn.  192,  68  N.  W.  862 ;  Yarnell 
V.  K.  C,  Ft.  S.,  S.  &  M.  R.  Co.,  113  Mo.  570,  21  S.  W.  1,  18 
L.  R.  A.  599,  601,  602;  2  Hutchinson  on  Carriers  (3d  Ed.)  p. 
1299,  §  nil;  Bennett  v.  Louisville  Ry.  Co.,  28  Ky.  Law  Rep.' 
998,  90  S.  W.  1082,  4  L.  R.  A.  (N.  S.)  558.  From  these  and  other 
cases,  it  seems  that  under  ordinary  conditions,  unless  some  special 
circumstances  requiring  greater  caution  is  brought  to  the  attention 
of  the  motorman  or  the  conductor,  the  passenger  is  considered 
to  have  reached  a  place  of  safety  when  he  or  she  has  gotten  on 
the  car. 

It  is  a  matter  of  common  knowledge  that  many  persons  do  not 
sit  down  at  all,  but  ride,  standing  on  the  platform  and  in  the 
aisle  of  the  car;  there  being  railings  on  the  platform  and  loops  in 
the  car  for  passengers  to  hold  to  while  the  car  is  in  motion. 
Consequently,  in  this  case,  in  which  no  special  circumstances  are 
shown,  the  passenger  having  boarded  the  car  and  being  in  the 
act  of  stepping  from  the  platform  into  the  door  of  the  car,  it 
could  not,  as  a  matter  of  law,  be  said  to  be  negligence  for  the 
car  to  be  started  in  the  usual  manner  and  without  any  unusual 
jerk.  Sharp  v,  N.  O.  City  Ry.  Co.,  Ill  La.  395,  35  South.  614, 
100  Am.  St.  Rep.  488.  But  it  would  be  otherwise  if  it  was  started 
in  an  unusual  manner,  with  a  severe  jerk,  while  the  passenger 
was  entering  the  door.    Therefore,  while  it  is  true  that  it  is  not 

ing  of  car);  Little  Rock,  etc.,  Co.  v.  Kimbro  (Ark.),  17  R.  R.  R.  501, 
40  Am.  &  Eng.  R.  Gas.,  N.  S.,  501  (duty  to  give  passengers  sufficient 
time  to  alight);  Hatch  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  16  R.  R. 
R.  586,  39  Am.  &  Eng.  R.  Cas.,  N.  G.,  .586  (where  passenger  was 
thrown  from  step  of  car  while  trying  to  enter  it,  by  sudden  starting 
of  car,  carrier  was  liable  for  his  injuries);  Selby  v.  Detroit  Ry. 
(Mich.),  16  R.  R.  R.  583,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  583  (where 
street  car  is  stopped,  under  circumstances  which  justify  the  passen- 
ger in  believing  that  he  is  invited  to  alight,  conductor  must  not  start 
car  while  he  is  alighting);  Miller  v.  St.  Paul,  etc.,  Ry.  Co.  (Minn.), 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  718  (negligence  in  starting  car  while 
passenger  is  boarding);  Chicago  City  Ry.  Co.  v.  Densmore  (III.), 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  794  (alighting  passenger  injured  by 
reason  of  sudden  jerk  of  car);  Nichols  v.  Lynn  &  B.  R.  Co.  (Mass.), 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  844  (negligence  with  respect  to  alighting 
passenger);  extensive  note,  1  R.  R.  R.  904,  24  Am.  &  Eng.  R.  Cas., 
N.    S.,   904. 
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the  duty  of  the  motorman  or  conductor  to  keep  the  car  standing 
until  the  passenger  reaches  the  inside  of  the  car,  provided  it  is 
started  in  a  proper  manner,  yet,  as  in  this  case  there  was  evi- 
dence tending  to  show  that  the  car  was  started  in  an  improper 
manner,  charge  1  was  calculated  to  mislead  the  jury,  and  the 
court  cannot  be  placed  in  error  for  refusing  to  give  it.  Charge  2 
was  merely  an  answer  to  an  argument,  and  was  properly  refused, 
ine  judoment  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Anderson  and  Denson,  JJ.,  concur. 


E^LAND  ef  aL  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  20,  1907.) 

[59    S.    E.    Rep.    355.] 

Railroads — Corporations — Legislative  Regulation. — The  right  of  the 
state  to  regulate  public  service  corporations  and  other  business  en- 
terprises in  which  the  owners  have  devoted  their  property  to  public 
use  is  too  firmly  established  to  permit  discussion. 

Statutes — Construction — ^Particular  Words  and  Phrases. — The  word 
"company"  may  be  construed  to  include  all  corporations,  companies, 
firms,  or  individuals  in  statutes  passed  in  promotion  of  the  public 
good,  such  as  the  enforcement  of  the  collection  of  revenue,  regula- 
tion of  the  exercise  of  quasi  public  franchises,  and  in  other  similar 
matters. 

Constitutional  Law — Equal  Protection  of  Law — Carriers — Over- 
charge—Penalty.*— Under  Revisal  1905,  c.  61,  §§  2642,  2643,  2644, 
providing  that  no  transportation  company  shall  charge  more  than  the 
legal  and  published  rate  allowed  by  law,  and  that  any  overcharge 
shall  be  returned  within  60  days  after  demand,  and  prescribing  the 
penalty  for  failure  to  make  such  return,  and  in  view  of  the  sections 
of  chapter  20,  Revisal  1905,  dealing  with  cognate  subjects,  and  giving 
the  corporation  commissioners  power  to  establish  regulations  as  to 
companies  engaged  in  domestic  traffic,  it  is  clear  that  the  term  "com- 
pany" was  intended  to  include  all  corporations,  companies,  firms,  or 
individuals  engaged  as  common  carriers  of  freight,  so  that  the  law 
does  not  deny  to  corporate  common  carriers  the  equal  protection  of 
the  law  required  by  Const.  U.  S.  Amend.  14,  by  arbitrarily  imposmg 
a  penalty  on  corporations  and  not  on  individuals. 

Same — Regulation    of    Franchises.* — Where    the    law    establishing 


♦For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  penalties  to  compel  carriers  to  per- 
form their  duties,  etc.,  see  foot-notes  appended  to  Stone  &  Co.  v. 
Atlantic  Coast  Line  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  & 
Eng.    R.    Cas.,    N.    S.,    420. 
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regulations  and  imposing  penalties  makes  a  classification  on  a  rea- 
sonable basis,  and  having  a  real  relation  to  the  privileges  or  duties 
of  the  members  of  the  class  created,  it  is  not  imposing  a  penalty  for 
the  nonpayment  of  debts,  thereby  creating  an  arbitrary  classification 
within  the  prohibition  of  Const.  U.  S.  Amend.  14,  forbidding  the  der 
nial  of  the  equal  protection  of  the  law. 

Same — Carriers — Regulation — Violation — Penalties.  —  Revisal  1905, 
c.  61,  §§  2242,  2243,  2244,  provide  that  no  transportation  company 
shall  charge  more  for  its  services  than  the  legal  published  rates,  and 
for  a  penalty  for  not  returning  an  overcharge  within  60  days  after 
formal  demand  upon  the  company.  Held,  that  the  penalty  is  not 
for  the  nonpayment  of  a  debt,  but  for  having  made  an  extortionate 
charge  and  failing  to  return  the  same  within  a  reasonable  time  after 
demand,  and  hence  the  statute  does  not  deny  such  companies  the 
equal  protection  of  the  law. 

Appeal  from  Superior  Court,  Orange  County;  Council,  Judge. 

Action  by  John  L.  and  M.  P.  Efland  against  the  Southern  Rail- 
way Company  to"  recover  an  overcharge  and  the  penalty  for  not 
returning  the  same  within  the  time  required  by  law.  From  a 
judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

The  demand  was  for  the  amount  of  an  overcharge  paid  by 
plaintiffs  on  a  shipment  from  Efland,  in  North  Carolina,  to  Lex- 
ington, N.  C,  and  for  a  penalty  for  failure  to  adjust  same  im- 
posed by  section  2644,  Revisal  1905.  There  was  evidence  on 
part  of  plaintiffs  tending  to  establish  the  claim  and  formal  de- 
mand therefor  as  required  by  the  statute.  The  judge  charged 
the  jury  as  follows:  "That  if  they  should  find  from  the  evi- 
dence that  the  plaintiffs  had  paid  an  overcharge  of  $7.%  as  al- 
leged by  plaintiffs,  and  that  plaintiffs  had  filed  claim,  as  alleged, 
on  the  20th  day  of  September,  1906,  accompanied  with  paid 
freight  receipt  and  bill  of  lading,  with  freight  claim  agent  of  the 
defendant  company,  and  the  same  was  not  refunded  within  60 
days  after  the  filing  of  said  claim,  then  the  plaintiffs  would  be 
entitled  to  recover  $100  as  penalty  for  such  failure  to  settle  the 
demand,  it  being  admitted  that  more  than  60  days  had  lapsed 
since  the  claim  was  filed."  On  the  testimony  and  under  the 
charge,  the  jury  rendered  the  following  verdict:  "Is  defendant 
indebted  to  plaintiff,  and,  if  so,  in  what  amount?  Ans.  Yes; 
(1)  bv  way  of  overcharge,  $7.96;  (2)  by  way  of  penalty,  $100." 
Defendant  by  exception,  duly  noted,  objected  to  the  validity  of 
the  judgment  and  appealed,  assigning  for  error  that  the  statute 
imposing  the  penalty  is  in  violation  of  section  1  of  the  fourteenth 
amendment  to  the  national  Constitution  and  denies  to  the  defend- 
ant the  equal  protection  of  the  law. 

P.  H.  Btisbee  &  Son  and  S.  M,  Gattis,  for  appellant. 
Frank  Nash,  for  appellee. 
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Hoke,  J.  (after  stating  the  facts  as  above).  Our  statute  ap- 
plicable to  the  questions  involved  in  this  appeal  (Revisal  1905, 
c.  61,  §  2642)  directs:  "That  no  railroad,  steamboat,  express  or 
other  transportation  company  engaged  in  the  carriage  of  freight, 
and  no  telegraph  company  or  telephone  company  shall  demand, 
collect  or  receive  for  any  service  rendered  or  to  be  rendered  in 
the  transportation  of  property  or  transmission  of  messages,  more 
than  the  rates  appearing  in  the  printed  tariff  of  such  company  in 
force  at  the  time  such  service  is  rendered,  or  more  than  is  allowed 
by  law."  In  section  2643  a  method  is  established  by  which  formal 
demand  for  return  of  an  overcharge  shall  be  made,  and  allows  a 
maximum  period  of  60  days  within  which  to  return  the  same; 
and  section  2644,  the  section  objected  to,  provides  as  follows: 
"Any  company  failing  to  return  such  overcharge,  within  the  time 
allowed,  shall  forfeit  to  the  party  aggrieved  the  sum  of  twenty- 
five  dollars  for  the  first  day  and  five  dollars  per  day  for  each 
day's  delay  thereafter  until  said  overcharge  is  paid,  together  with 
all  costs  incurred  by  the  aggrieved:  provided,  the  total  forfeiture 
shall  not  exceed  one  hundred  dollars."  Under  the  charge  of  the 
court  and  the  admissions  therein  referred  to,  the  facts  are  neces- 
sarily established  that  there  had  been  an  overcharge  for  freight 
collected  from  plaintiffs  by  defendant,  that  demand  for  its  re- 
turn has  been  formally  made,  as  required  by  the  statute,  and  that 
there  has  been  a  failure  to  return  the  amount  to  plaintiffs  for  a 
period  greater  than  the  60  days  declared  to  be  the  maximum 
period  allowed,  and  for  a  time  more  than  sufficient  to  make  the 
maximum  penalty  of  $100.  On  the  facts,  therefore,  the  plain- 
tiff's claim  comes  directly  within  the  provisions  of  the  statute, 
and,  unless  the  law  is  invalid,  the  judgment  in  his  favor  must  be 
unheld.  This  being  a  domestic  or  intrastate  shipment,  the  com- 
merce clause  of  the  federal  Constitution,  and  the  various  de- 
cisions construing  it,  do  not  affect  the  case,  and  the  question  pre- 
sented, and  which  the  defendant  desired,  and  intended  to  present, 
is  whether  this  legislation  is  in  conflict  with  the  provisions  of  the 
fourteenth  amendment,  guaranteeing  to  every  citizen  of  the 
United  States,  equal  protection  of  the  law.  The  statute  has  been 
passed  upon  by  direct  adjudication  of  this  court  in  Cottrell  v. 
Railroad,  141  N.  C.  383,  54  S.  E.  288,  and  we  might  well  refer 
to  that  decision  as  conclusive  of  the  matter  without  more.  It 
was,  however,  earnestly  urged  on  the  argument  of  the  present 
appeal  that  the  law  in  question  is  in  violation  of  the  section  of 
the  Constitution  referred  to.  And  as  the  constitutionality  of  the 
statute  was  accepted,  without  debate,  in  Cottrell's  Case,  supra, 
we  have  deemed  it  well  that  the  positions  contended  for  by  de- 
fendant should  be  more  fully  considered. 

The  right  of  the  state  to  establish  regulations  for  these  public 
service  corporations,  and  over  business  enterprises  in  which  the 
owners,  corporate  or  individual,  have  devoted  their  property  to 
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a  public  use,  and  to  enforce  these  regulations  by  appropriate  pen- 
alties, is  now  and  has  long  been  too  firmly  established  to  require 
or  permit  discussion.     Harrill's  Case,  144  N.  C.  532,  57  S.  E. 
383;  Stone's  Case,  144  N.  C.  220,  56  S.  E.  932;  Walker's  Case, 
137  N.  C.  168,  49  S.  E.  84;  McGowan's  Case,  95  N.  C.  417; 
Branch's  Case,  77  N.  C.  347 ;  Railway  v.  State  of  Florida,  203 
U.  S.  261,  27  Sup.  Ct.  109,  51  L.  Ed.  175 ;  Railway  v.  Humes,  115 
U.  S.  513,  6  Sup.  Ct.  110,  29  L.  Ed.  463;  Mobile  v.  Kimball,  102 
U.  S.  691,  26  L.  Ed.  238;  Munn  v.  111.,  94  U.  S.  113,  24  L.  Ed. 
77.    As  said  by  Associate  Justice  Fields  in  Humes'  Case,  supra : 
"The  power  of  the  state  to  impose  fines  and  penalties  for  a  vio- 
lation of  its  statutory  requirements  is  coeval  with  government; 
and  the  mode  in  wiiich  they  shall  be  enforced,  whether  at  the 
suit  of  a  private  party  or  at  the  suit  of  the  public,  and  what  dis- 
position shall  be  made  of  the  amounts  collected,  are  merely  mat- 
ters of  legislative  discretion.    The  statutes  of  nearly*  every  state 
of  the  Union  provide  for  the  increase  of  damages  where  the  in- 
jury complained  of  results  from  the  neglect  of  duties  imposed 
for  the  better  security  of  life  and  property,  and  make  that  in- 
crease in  many  cases  double,  in  some  cases  treble,  and  even  quad- 
ruple, the  actual  damages.     And  experience  favors  this  legisla- 
tion as  the  most  efficient  mode  of  preventing,  with  the  least  in- 
convenience, the  commission  of  injuries.     The  decisions  of  the 
highest  courts  have  affirmed  the  validity  of  such  legislation.    The 
injury  actually  received  is  often  so  small  that  in  many  cases  no 
effort  would  be  made  by  the  sufferer  to  obtain  redress,  if  the 
private  interest  were  not  supported  by  the  imposition  of  punitive 
damages."    And  the  right  to  establish  such  regulations  for  certain 
classes  of  pursuits  and  occupations  imposing  these  requirements 
equally  on  all  members  of  a  given  class  has  been  made  to  rest 
very  largely  in  the  discretion  of  the  Legislature.    Tullis  v.  Rail- 
way, 175  U.  S.  348,  20  Sup.  Ct.  136,  44  L.  Ed.  192;  Insurance 
Co.  z\  Daggs,  172  U.  S.  562,  19  Sup.  Ct.  281,  43  L.  Ed.  552; 
Magoun  v.  Savings  Bank;  170  U.  S.  286,  18  Sup.  Ct.  594,  42 
L.  Ed.  1037.  In  Tullis*  Case,  just  referred  to,  Chief  Justice  Fuller, 
quoting  with  approval  from  the  decision  in  Dagg's  Case,  supra, 
said :    "The  power  of  the  state  to  distinguish,  select,  and  classify 
objects  of  legislation  necessarily  has  a  wide  range  of  discretion 
that  it  was  sufficient  to  satisfy  the  demands  of  the  Constitution, 
if  the  classifications  were  practical  and  not  palpably  arbitrary.'' 
There  are  limitations  on  the  right  of  a  State  Legislature  to  im- 
pose these  regulations,  as  indicated  in  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct.  418,  42  L.  Ed.  819,  and  other  cases  of  a  like  im- 
port, the  exact  nature  and  extent  of  which  are  not  as  yet  fully 
or  clearly  defined.     As  said  by  Mr.  Freunde  in  his  work  on  the 
Police  Power,  §  550 :    "It  has  been  shown  that  after  some  hesi- 
tation the  courts  have  asserted  and  now  fully  exercise  the  power 
to  control  the  legislative  determination  that  a  rate  is  reasonable. 
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It  has  therefore  become  incumbent  upon  the  courts  to  lay  down 
the  principles  by  which  the  question  of  reasonableness  must  be 
judged,  and  the  federal  Sifpreme  Court  alone  can  conclusively 
establish  these  principles  in  an  affirmative  manner.  However, 
this  important  problem  has  not  yet  been  finally  solved."  From 
the  very  nature  of  the  case  it  would  be  difficult,  perhaps  im- 
possible, to  lay  down  a  general  rule  so  plain  and  precise  that 
different  cases  could  be  readily  referred  to  the  one  side  or  the 
other ;  and  the  United  States  Supreme  Court  has  very  wisely  de- 
termined that  the  line  shall  be  marked  and  the  doctrine  explained 
and  applied  by  their  decisions  on  the  varying  cases  as  they  may 
arise. 

This  phase  of  the  matter  is  not  pursued  further  for  the  reason 
that  the  defendant  does  not  assail  the  law,  because  the  regulations 
thereby  imposed  are  unreasonable  in  themselves,  but  because  it 
establishes  an  unreasonable  and  arbitrary  classification:  (1) 
In  imposing  the  regulation  therein  specified  on  corporations  and 
companies  engaged  in  the  transportation  of  freight,  while  indi- 
viduals engaged  in  like  service  are  not  included.  (2)  Because  a 
penalty  is  imposed  on  cofporations  and  companies  mentioned  for 
not  paying  their  debts,  and  in  this  denying  such  companies  the 
equal  protection  of  the  law ;  on  the  principle  established  more  es- 
pecially by  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Railway  xk  Ellis,  165  U.  S.  151,  17  Sup.  Ct.  255,  41 
L.  Ed.  666.  In  Ellis*  Case  it  is  held :  "The  mere  fact  of  classi- 
fication is  not  sufficient  to  relieve  a  statute  from  the  reach  of  the 
equality  clause  of  the  fourteenth  amendment,  and  in  all  cases 
it  must  appear  not  merely  that  a  classification  has  been  made,  but 
also  that  it  is  based  upon  some  reasonable  ground — something 
which  bears  a  just  and  proper  relation  to  the  attempted  classi- 
fication, and  is  not  a  mere  arbitrary  selection."  And,  while  this 
court  gives  full  adherence  to  the  principle  there  stated,  we  are  of 
opinion  that  its  proper  application  does  not  sustain  the  defendant 
in  either  position  maintained  by  them. 

As  to  the  first,  "That  it  denies  to  defendant  equal  protection 
of  the  law,  in  that  individuals  engaged  in  like  occupation  are  not 
included  in  the  term  of  the  statute,"  even  if  the  construction  as- 
sumed as  the  basis  of  this  position  should  be  the  true  one,  we 
are  inclined  to  the  opinion  that  the  classification  could  be  upheld, 
applying  as  it  does  to  all  corporations  and  companies  engaged 
in  the  transportation  of  freight  as  common  carriers.  The  terms 
are,  we  think,  sufficiently  broad  and  the  regulations  thereunder 
have  such  a  reasonable  relation  to  the  occupation  in  which  the 
companies  are  engaged  that  the  Legislature  in  the  proper  exercise 
of  its  police  power  might  well  have  determined  that  such  a  class- 
ification could  be  upheld  on  the  principle  established  by  the  cases 
heretofore  cited,  and  that,  even  if  individuals  were  shown  to  have 
engaged  in  like  occupations,  their  enterprises  would  necessarily 
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be  so  restricted  and  of  such  little  moment  that  their  cases  .would 
not  require  that  they  should  be  embraced  by  the  statute.     But 
we  are  of  opinion  that  the  construction  of  the  law  assumed  by 
the  defendant  is  not  the  correct  one.    A  perusal  of  the  entire  stat- 
ute and  its  different  sections,  taken  in  connection  with  those  sec- 
tions of  chapter  20  of  the  Revisal  of  1905,  which  deal  with  cog- 
nate subjects  and  whereby  the  corporation  commissions  are  given 
power  to  establish  these  regulations  in  reference  to  companies 
engaged  in  domestic  traffic,  lead  us  to  the  conclusion  that    the 
Legislature  applied,  and  intended  to  apply,  these  provisions   of 
the  law  to  all  corporations  and  companies  engaged  in  the  transpor- 
tation of  freight  for  the  public ;  that  it  was  the  occupation  which 
it  had  chiefly  in  mind,  rather  than  the  agency  engaged:  and  that 
the  term  *'company"  was  used  and  intended  to  include  all  corpora- 
tions,  companies,   firms,   or   individuals   who   were  engaged    as 
common  carriers  in  the  transportation  of  freight.     Many  of  the 
sections  of  the  statute  could  be  referred  to  in  support  of  this 
construction,  and  this  interpretation  has  been  frequently  applied 
to  the  word  ''company''  in  statutes  passed  in  promotion  of  the 
public  weal,  in  enforcement  of  the  collection  of  revenue,  in  regu- 
lating the  proper  exercise  of  quasi  public  franchises  and  in  other 
regulations,  of  like   character.     This   significance  was  given    to 
the   term    "company"    in   the   case   of    Sewing-Machine   Co.    z\ 
Wright,  97  Ga.  114,  25  S.  E.  249,  35  L.  R.  A.  497,  where  an  oc- 
cupation tax  was  collected  from  an  individual  engaged  in  a  pur- 
suit where  only  "companies''  were  taxed,  and  Lumpkin,  judge 
of  the  court,  said :     "The  most  serious  question  for  determina- 
tion as  to  the  constitutionality  of  the  law  in  hand,  in  view  of  the 
'uniformity  clause'   above  mentioned,   is   this:     Is  its  language 
sufficiently  comprehensive  in  meaning  to  embrace  all  manufac- 
tures of  sewing  machines  who  sell  at  retail?  Unless  it  is,  the  law 
must  fail ;  because,  when  once  a  class  is  established,  every  member 
properly  belonging  to  that  class  must  be  taxed,  or  else  the  uni- 
formity required  is  destroyed.     If  the  words  'every  sewing  ma- 
chine company'  are  applicable  only  to  corporations  or  partner- 
ships, then  individuals  manufacturing  and  selling  sewing  machines 
would  not  be  reached.     It  may  be  true,  in  point  of  fact,  that 
there  are  no  single  individuals  in  Georgia  answering  to  this  de- 
scription ;  but  the  law  should  be  broad  enough  in  its  terms  to  in- 
clude any  person  who  may  at  any  time,  upon  his  own  account, 
enter  upon  such  business,  for  otherwise  it  would  be  possible  for 
an  individual  to  begin  the  transaction  of  this  very  business,  and 
escape  tax  which  corporations  in  the  same  business  are  compelled 
to  pay.    An  omission  of  this  kind  in  a  taxing  law  might,  in  some 
instances,  operate  as  an  invitation  to  individuals  to  undertake 
business   enterprises,   because   of   an   attendant   nonliability    for 
taxes,  and  a  consequent  advantage  to  be  gained  over  competitors 
engaged  in  the  same  business  who  are  specifically  named  and 
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taxed.     At  any  rate,  such  an  omission  makes  a  discrimination 
which  the  Constitution  forbids.    We  think,  however,  that,  so  far 
as  the  law  with  which  we  are  now  leading  is  concerned,  the  whole 
difficulty  may  be  properly  removed  by  simply  holding  that  the 
words   'every  sewing  machine  company'  would  apply  to  every 
sewing  machine  'man'  who  undertook  to  engage  in  the  manu- 
facture and  sale  of  such  machines  in  this  state.     This  construc- 
tion, upon  reflection,  will  be  found  not  to  be  a  strained  or  unrea- 
sonable one.    On  the  contrary,  we  think  it  is  entirely  permissible, 
when  reference  is  had  to  the  object  of  the  law  in  question ;  that 
object  being,  not  to  tax  a  company  or  person  carrying  on  the 
business,  but  the  business  itself.     Of  course,  if  the  tax  be  upon 
the  business,  it  is  entirely  immaterial  whether  such  business  be 
carried    on    by    an    individual,    a    partnership,    or    a    corpo- 
ration.    As    has    been    seen,    the    power    of    the    Legislature 
extends  only  to  classifying  business  occupations  into  different 
branches,     and     laying     upon     each     separate     branch     thus 
created     such  •  a     tax     as     is     deemed     proper.      The     Legis- 
lature has  absolutely  no  power  to  classify  persons,  natural  or 
artifical,  engaged  in  precisely  the  same  occupation,  laying  a  tax 
upon     some     of     them     and     exempting     others,  or     imposing 
a      tax    not    operating    uniformally    upon    all.      Therefore   it 
would    certainly    seem    the    most    natural    and    reasonable    in- 
ference that  the  General  Assembly,  in  passing  the  law  in  ques- 
tion, attempted  to  accomplish  what  it  had  an  undoubted  right  to 
do,  rather  than  that  which  the  Constitution  expressly  forbids.    It 
should  be  the  purpose  of  the  courts  to  give  effect  to  legislative 
intention,   and,   where  the   intention   is  not  perfectly  clear,   the 
imbending  rule  is  that  such  a  reasonable  construction  of  the  stat- 
ute as  will  render  it  harmonious  with  the  constitutional  restric- 
tions should  invariably  be  adopted.     In  the  present  instance  we 
are  quite  sure  the  Legislature  intended  that  this  tax  should  apply 
to  the  business  in  question,  no  matter  by  whom  the  same  might 
be  conducted."     And  decisions  of  like  import  have  been  made 
elsewhere  by  courts  of  the  highest  authority.    Mo.  i\  Stone,  118 
Mo.  388,  24  S.  W.  164,  25  L.  R.  A.  243,  40  Am.  St.  Rep.  388, 
Dock  &  Canal  Co.  v,  Garrity,  115  111.  155,  3  N.  E.  448;  Moran  v, 
Ross,  79  Cal.  159,  21  Pac.  547;  Manufacturing  Co.  v,  Wright  (C. 
C.)  33  Fed.  121.    The  statute  in  question  does  not  make  the  dis- 
crimination complained  of  by  defendant,  and  its  first  position, 
therefore,  finds  no  support  in  the  law  as  correctly  construed. 

And  weliold  that  the  second  ground  of  defendant's  objection 
to  the  statute  is  not  well  considered,  being  of  opinion  that  it  does 
not  come  within  the  principle  of  the  decision  relied  on  to  support 
it.  Ellis*  Case,  supra.  That  decision  involved  the  validity  of  a 
statute  of  the  state  of  Texas,  which  imposed  a  fee  of  $10  on 
claims  against  railroad  companies,  not  exceeding  $50,  for  per- 
sonal service  rendered  or  labor  done,  a  damage  for  overcharge  on 
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freight,  etc.,  which  the  company  failed  to  pay  for  30  days  after 
demand  was  duly  made,  and  which  claimant  was  compelled  to 
collect  by  action,  etc.    The  statute  was  held  unconstitutional,  and 
a  recovery  by  plaintiff  denied.    This,  as  we  understand  the  opin- 
ion, was  on  the  ground  that  the  statute  embraced  claims  for  per- 
sonal services  rendered  or  labor  done,  as  well  as  for  damages  for 
all  overcharges  of  freight,  etc.,  and,  the  Supreme  Court  of  Texas 
having  held   the   statute  constitutional  as  a  whole,   the  United 
States  Supreme  Court,  accepting  that  construction  of  the  statute, 
considered  it  as  one  imposing  a  penalty  for  the  nonpa>'ment  of 
debts,  and,  as  such,  having  no  reasonable  reference  especially  to 
a  railroad,  as  distinguished  from  any  other  corporation,  or  the 
proper  exercise  of  its  franchise  or  the  performance  of  its  duties 
or  the  dangers  incident  to  its  operation,  and  held  that  such  a 
classification  was  therefore  arbitrary  and  colorable,  and  the  pen- 
alty imposed  pursuant  to  same  was  contrary  lo  law.     But  the 
principle  does  not  obtain  where  the  law  which  establishes   the 
regulations  and  imposes  the  penalties  makes  a  classification  rest- 
ing on  some  reasonable  ground,  and  having  some  real  relation, 
to  the  privileges  enjoyed  or  duties  especially  incumbent  on  all 
members  of  the  class  which  it  creates.     Accordingly  in  several 
opinions  determined  since  the  Ellis  Case,  notably  in  the  case  of 
Railway  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct.  419,  43  L.  Ed.  746, 
and  Railway  v.  Matthews,  174  U:  S.  96,  19  Sup.  Ct.  609,  43  L. 
Ed.  909,  the  same  high  court,  the  final  arbiter  in  such  questions, 
has   upheld   classifications   for   the   reason   indicated,   and   these 
opinions  are,  to  our  mind,  controlling  in  the  case  we  are  consid- 
ering, and  decide  the  questions  raised  against  defendant's  position. 
In  Matthew's  Case,  supra,  a  statute  of  the  state  of  Kansas  allowed 
an  attorney's  fee  in  case  of  recovery  against  railroad  companies 
for  damages  caused  by  fires  in  the  operation  of  the  company's 
trains.     The  statute  was  "upheld  because  the  court  was  of  the 
opinion  that  the  classification  established  was  not  arbitrary  as 
in  Ellis'  Case,  but  was  made  in  reference  to  the  damages  from 
fires,  peculiarly  incident  to  the  operation  of  trains.     Mr.  Justice 
Brewer,  for  the  court,  said:     "Its  monition  to  the  roads  is  not: 
'Pay  your  debts  without  suit,  or  you  will  have  to  pay  for  attor- 
ney's fee.'    But  rather :    'See  to  it  that  no  fire  escapes  from  your 
■locomotives,  for,  if  it  does,  you  will  be  liable,  not  merely  for  the 
damage  it  causes,  but  also  for  the  reasonable  attorney's  fee  of  the 
owner  of  the  property  injured  or  destroyed.'  "    And  so  it  is  here. 
The  penalty  imposed  is,  not  for  the  nonpayment  of  a  debt,  in  the 
ordinary  acceptation  of  that  term,  but  it  is  for  having  made  a  ex- 
tortionate charge,  and  failing  to  return  the  same  within  a  reason- 
able time  after  demand  was  formally  made,  pursuant  to  law. 

The  regulation  established  in  section  2642,  applying,  as  we 
have  seen,  to  all  corporations  and  companies,  including  firms  and 
individuals,   engaged  as  common  carriers  in  the  transportation 
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of  freight,  IS  one  that  the  Legislature  had  the  undoubted  right 
to  make.  Its  proper  application  and  efficient  enforcement  is  of 
supreme  importance  to  shippers  and  the  public.  The  Legislature 
could,  no  doubt,  have  imposed  a  penalty  for  making  an  extor- 
tionate charge,  and  its  power  of  a  certainty  is  not  impaired  or 
destroyed  because  in  reasonable  consideration  of  the  carrier's  in- 
terest it  is  allowed  time  to  investigate  the  demand  and  inform  it- 
self of  the  facts.  The  penalty  is  imposed,  as  stated,  not  for  the 
nonpayment  of  a  debt,  but  for  wrongfully  withholding  an  amount 
charged  contrary  to  law,  and  is  in  direct  enforcement  of  the  car- 
rier's duties. 

Since  this  opinion  was  prepared,  our  attention  has  been  called 
to  an  opinion  just  delivered  by  the  United  States  Supreme  Court 
in  the  case  of  Seabord  Air  Line  Railway  v.  Seigers  Bros.,  28  Sup. 
Ct.  — ,  52  L.  Ed.  — ,  in  w-hich  a  statute  of  the  state  of  South  Caro- 
lina, similar  to  the  one  we  are  considering,  was  declared  to  be 
constitutional  and  valid.  This  opinion  of  the  United  States  Court 
is  decisive  of  the  principal  questions  involved  in  this  appeal,  and 
the  full  and  learned  opinion  of  the  South  Carolina  Supreme 
Court,  reported  in  73  S.  C.  71,  52  S.  E.  797,  also  gives  convinc- 
ing reason  in  support  of  the  position.  There  is  no  error  in  the 
defendant's  appeal,  and  the  judgment  of  the  court  below  is  af- 
firmed. 

No  error. 


CoNNEtiv  V.  Seattle,  R.  &  S.  Ry.  Co. 

(Supreme  Court  of  Washington,  Nov.  8,  1907.) 

[92  Pac.  Rep.  377.] 

Carriers—Injury  to  Passengers— Care  by  Motormen- Instructions.* 

— An  instruction,  in  an  action  against  a  carrier  for  injury  to  a  pas- 
senger, which,  after  asserting  that,  if  defendant's  motormen  exer- 
cised the  highest  degree  of  care  to  avoid  the  accident  which  was 
reasonably  practicable  under  the  circumstances,  this  was  enough, 
states  that  by  the  term  "highest  degree  of  care"  is  meant  that  degree 
of  care  which  would  be  exercised  under  like  circumstances  by  very 
careful,  prudent,  and  experienced  conductors  and  motormen  gener- 
ally, does  not  require  too  much  by  the  use  of  the  word  "very." 


♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  street  railways  as  carriers  of  passengers,  see  foot- 
notes appended  to  Pitcher  v.  Old  Colony  St.  Ry.  Co.  (Mass.).  24  R. 
R.  R.  625,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  625;  Egan  v.  Old  Colony 
St.  Ry.  Co.  (Mass.),  23  R.  R.  R.  406,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
406. 
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Same — Collision  of  Cars — Presumption  of  Negligence — Instnic- 
tions.t — Where  the  complaint,  in  an  action  against  an  electric  rail- 
way company  for  injury  to  a  passenger  by  collision  of  two  cars, 
simply  charges  in  general  terms  that  defendant,  and  its  agents  and 
servants,  so  carelessly  and  negligently  operated  the  cars  that  they 
come  together  in  a  head-on  collision,  and  that  by  the  exercise  of 
proper  care  the  collision  could  have  been  avoided,  and  the  fact  of 
collision  was  admitted,  and  defendant  introduced  evidence  bearing 
on  the  acts  and  limitations  of  the  two  motormen  under  the  circum- 
stances, it  was  not  error  to  place  on  defendant  the  imputation  of  neg- 
ligence, based  on  its  admission  of  a  collision,  by  an  instruction  that 
if  the  jury  found  the  motorman  in  either  car  failed  to  exercise  the 
judgment,  care,  caution,  and  skill  necessary  under  the  circumstances, 
and  failed  to  exercise  the  care,  judgment,  caution,  and  skill  usually 
and  customarily  attendant  in  like  conditions  and  circumstances,  then 
defendant  had  failed  to  overcome  the  imputation  of  negligence  in 
operating  the  cars,  arising  in  case  of  such  collision. 

New  Trial — Misconduct  of  Plaintiff  at  TriaL-^Plaintiff,  in  a  per- 
sonal injury  case,  cannot  be  said  to  have  been  gruilty  of  misconduct 
because,  near  the  close  of  the  argument  for  defendant,  she  burst  out 
crying  and  trembling,  and  was  suddenly  taken  out  of  the  room,  in 
view  of  the  jury,  by  those  who  were  with  her;  she  having  been 
engaged  in  a  long  trial,  the  evidence  tending  to  show  she  was  very- 
nervous  as  the  result  of  her  injuries,  the  argument  having  been  in 
progress  for  an  hour,  and  it  not  being  an  unreasonable  inference, 
based  on  the  evidence,  that  the  argument  may  have  involved  criticism 
of  her  to  such  an  extent  that,  as  a  nervous  woman,  she  was  un- 
avoidably overcome  in  such  manner. 

Damages — Excessive  Damages — ^Personal  Injuries. — A  verdict  of 
$3,500  cannot  be  said  to  be  excessive,  where  plaintiff,  who  for  years 
had  worked  and  earned  her  living,  and  at  the  time  of  her  injury  was 
employed  in  a  store  in  the  alteration  of  ladies'  tailor-made  gowns, 
was  so  bruised  about  her  side  and  injured  about  her  ribs  and  spine 
that  she  has  since  been  unable  to  follow  any  vocation. 

Appeal  from  Superior  Court,  King  County;  R.  S.  Steiner, 
Judge. 

Action  by  Mary  J.  Connell  against  the  Seattle,  Renton  & 
Southern  Railway  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

Sachs  &  Hale,  for  appellant. 

Geo.  P.  Rossman  and  Jackson  SUbaugh,  for  respondent. 

HadlEv,  C.  J.    This  is  an  action  to  recover  damages  for  per- 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-notes  appended  to  Enos  v.  Rhode  Island  Sub.  Ry. 
Co.  (R.  I.),  24  R.  R.  R.  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612. 
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sonal  injuries  received  by  the  plaintiff  in  collision  on  the  defend- 
ant's railroad.  The  defendant  owns  and  operates  an  electric  rail- 
way between  the  city  of  Seattle  and  the  town  of  Renton.  The 
plaintiff  was  a  passenger  upon  one  of  the  defendant's  ears,  when 
it  was  met  upon  the  same  track  by  what  was  known  as  the  "line 
car/'  This  was  a  box-like  car,  used  for  carrying  freight,  and 
was  not  employed  for  passenger  service.  The  passenger  car, 
upon  which  the  plaintiff  was  riding,  was  moving  over  the  track, 
the  grade  of  which  was  practically  level.  Two  or  three  blocks  in 
front  of  this  car  the  track  began  a  steep  ascent,  upon  a  grade  of  at 
least  11  per  cent,  and  perhaps  more.  The  line  car  was  coming 
down  this  grade,  when  for  some  reason  its  operator  failed  to  con- 
trol it.  The  wheels  slid,  and  the  brakes  failed  to  hold  it  or  to 
check  its  speed.  The  car  moved  down  the  hill  at  a  high  rate  of 
speed,  checked  somewhat  after  reaching  the  level,  and  plunged 
head-on  into  the  passenger  car,  causing  the  plaintiff's  injuries. 
The  defendant  denied  negligence  on  its  part,  and,  after  a  trial 
before  a  jury,  a  verdict  was  returned  for  plaintiff  in  the  sum  of 
$3,500,  for  which  amount  judgment  was  entered.  The  defendant 
has  appealed. 

It  is  assigned  that  the  court  erred  in  refusing  to  give  the  follow- 
ing instruction :  "With  respect  to  the  degree  of  care  owed  by  the 
defendant  to  its  passengers,  you  are  instructed  that  the  duty  en- 
joined by  the  law  upon  defendant's  conductors  and  motor  men 
does  not  require  the  exercise  of  the  highest  degree  of  care  possible 
to  avoid  an  accident,  but  only  the  highest  degree  of  care  reasonably 
practicable  under  the  circumstances  and  conditions  existing  at 
the  time  and  place  in  question.  By  the  term  'highest  degree  of 
care/  used  in  these  instructions,  is  meant  that  degree  of  care  which 
would  be  exercised  under  like  circumstances  by  careful,  prudent, 
and  experienced  conductors  and  motorman  generally."  The  sub- 
stance of  the  above  instruction  was  given  in  the  following  modified 
form :  "But  the  defendant  is  not  an  insurer  of  the  safety  of  its 
passengers  in  any  and  at  all  events.  If  its  motormen  exercised 
the  highest  degree  of  care  to  avoid  the  accident  which  is  reason- 
ably practicable  under  the  circumstances  and  conditions  exist- 
ing at  the  time  and  place  in  question,  the  demand^  of  the  law  are 
satisfied.  By  the  term  'highest  degree  of  care,'  used  in  these  in- 
structions, is  meant  that  degree  of  care  which  would  be  exer- 
cised under  like  circumstances  by  very  careful,  prudent,  and  ex- 
perienced conductors  and  motormen  generally."  We  think  all 
essential  points  covered  by  the  instruction  as  requested  were  ef- 
fectively covered  in  the  instruction  as  given  in  the  modified  form. 
The  instruction  as  given  is  criticised  because  the  court  charac- 
terized the  term  "highest  degree  of  care"  as  that  which 
would  be  exercised  under  like  circumstances  by  "very 
careful,  prudent,  and  experienced  conductors  and  motor- 
men  generally."    The  objection  is  to  the  use  of  the  word  "very" 
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in  the  above  connection.  We  see  no  error  in  the  respect  mentioned. 
The  court's  instruction  as  to  the  highest  degree  of  care  that  should 
be  exercised  under  given  circumstances  was  in  accord  with  the  de- 
cision of  this  court  in  Foster  v.  Seattle  Electric  Company,  35 
Wash.  177,  76  Pac.  995.  It  seems  almost  axiomatic  that  only 
very  careful,  prudent,  and  experienced  operators  of  cars  can  ex- 
ercise the  highest  degree  of  care. 

It  is  assigned  that  it  was  error  to  give  the  following  instruc- 
tion:   "If  you  should  find  that  the  motorman  of  either  car  failed 
to  exercise  the  judgment,  care,  caution,  and  skill  which  was  nec- 
essary under  all  the  existing    circumstances,    and  that  they,  or 
either  of  them,  failed  to  exercise  the  care,  judgment,  caution,  and 
skill  usually  and  customarily  attendant  in  like  conditions  and  cir- 
cumstances, then  the  defendant  has  failed  to  overcome  the   im- 
putation of  negligence  in  operating  said  cars  arising  in  case  of 
such  collision,  and  you  should  find  for  the  plaintiff,  and  give  her 
such  damages  as  you  find  she  has  sustained,  if  all  the  other  ele- 
ments of  her  cause  of  action  have  been  proved  to  your  satisfac- 
tion."    It  is  argued  that  the  instruction  without  limitation  erro- 
neously placed  upon  appellant  the  imputation  of  negligence  based 
upon  the  admission  by  appellant  that  a  collision  did  in  fact  occur. 
It  is  conceded  to  be  the  rule,  where  two  cars  of  the  same  railway 
company  collide,  that  a  presumption  of  negligence  arises  against 
the  company,  which  it  must  overcome  in  order  to  escape  liability 
for  injuries  received  in  such  collision.    It  is,  however,  further  con- 
tended that,  if  a  plaintiff  avers  more  than  general  negligence  and 
relies  upon  some  particular  acts  of  negligence,  the  rule  is  differ- 
ent, and  that  by  the  allegation  of  such  particular  negligence  a 
plaintiff  is  limited  in  his  proofs  to  that  subject,  and  assumes  the 
burden  of  proving  that  the  defendant  is  guilty  of  the  particular 
negligence  alleged.     Without  passing  upon  the  merits  of  appel- 
lant's argument  in  the  above  respect,  when  applied  to  certain 
pleadings    and  issues,  it  is  sufficient  to  say  that  we  do  not  see  its 
relevancy  to  the  issue  tendered  by  the  complaint  in  this  case. 
The  complaint  simply  charges  that  the  appellant,  and  its  agents 
and  servants,  so  carelessly  and  negligently  operated  the  cars  that 
they  came  together  in  a  head-on  collision,  and  that  by  the  exer- 
cise of  proper  care  the  collision  could  have  been  avoided.    The 
allegations  as  to  negligence  are  in  very  general  terms.    The  fact 
of  the  collision  was  admitted,  and,  under  the  pleadings,  the  impu- 
tation of  negligence  then  arose  against  appellant.    There  was  evi- 
dence introduced  by  appellant  bearing  upon  the  acts  and  limita- 
tions of  the  two  motormen  under  the  circumstances,  and  we  think 
it  was  not  error  for  the  court  to  instruct  the  jury  that,  if  they 
found  such  acts  were  not  consistent  with  the  care  required  by  law, 
then  the  appellant  had  failed  to  overcome  the  imputation  of  negli- 
gence.   We  find  no  prejudicial  error  in  the  instructions  given,  or 
in  the  refusal  to  instruct  in  the  form  requested. 
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It  is  contended  that  it  was  error  to  deny  appellant's  motion  to 
set  aside  the  verdict  and  to  grant  a  new  trial.  One  ground  urged 
is  misconduct  of  respondent  at  the  trial  of  the  case.  The  follow- 
ing record  was  made  at  the  trial: 

"During  the  argument  of  Mr.  Sachs  to  the  jury  on  behalf  of 
the  defendant,  the  following  proceedings  occurred,  to  wit : 

"Mr.  Sachs:  If  the  court  please,  I  ask  that  the  record  show 
the  facts  of  what  happened  at  this  lime. 

"The  Court:    Oh,  it  is  a  matter  the  court  has  no  control  over 
at  this  time.    Do  you  raise  any  objection? 
"Mr.  Sachs :    Yes.  your  honor. 
"The  Court:     Make  your  statement. 

"Mr.  Sachs:  I  ask  the  record  to  show  that  during  the  argu- 
ment of  counsel  for  defendant,  and  at  the  time  he  is  about  to 
close,  that  the  plaintiff  in  this  action  burst  out  into  a  crying  spell, 
trembling  and  so  forth,  and  was  taken  suddenly  out  of  the  court, 
in  view  of  the  jury,  by  those  who  were  with  her  at  the  time. 

"The  Court :  Let  the  record  show  at  what  time  this  occurred, 
Mr.  Sachs. 

•"Mr.  Sachs:  I  say  during  the  argument  for  the  defendant 
and  at  the  time  of  the  closing. 

"The  Court:  Yes;  after  how  long  engaged  in  addressing  the 
jury? 

"Mr.  Sachs :     I  think  about  half  an  hour. 
"The  Court:    I  think  it  is  over  an  hour,  Mr.  Sachs. 
"Mr.  Sachs:     Is  it  over  an  hour?    Whatever  time  it  was.     I 
don't  remember." 

It  certainly  cannot  be  said  from  the  above  record  that  re- 
spondent was  intentionally  guilty  of  any  misconduct.  She  had 
been  engaged  in  a  long  trial,  and  the  evidence  tends  to  show  that 
she  was  very  nervous  as  the  result  of  her  injuries.  The  remark 
made  by  the  court  indicates  that  appellant's  counsel  had  been  mak- 
ing an  extended  argument  to  the  jury  in  the  case,  and  it  is  not 
unreasonable  to  infer,  based  upon  the  evidence,  that  such  an  argu- 
ment may  have  involved  criticism  of  her  to  such  an  extent  that, 
as  a  nervous  woman,  she  was  unavoidably  overcome  in  the  man- 
ner indicated.  We  shall  not  say  the  facts  appearing  in  the  record 
show  misconduct. 

It  is  further  urged  that  a  new  trial  should  have  been  granted 
on  the  ground  of  excessive  damages  returned  by  the  jury.  We 
have  carefully  read  the  evidence,  and  we  find  testimony  to  the 
following  effect :  Respondent  was  standing  and  holding  to  a  strap 
in  a  car  crowded  full  of  passengers.  The  force  of  the  collision 
threw  her  violently  in  the  mass  of  passengers,  and  she  was  much 
bruised  about  her  side  and  injured  about  her  ribs  and  spine. 
She  was  shown  to  be  very  nervous  since  the  accident,  although 
she  was  reasonably  strong  and  well  before.  For  years  she  had 
worked  and  earned  her  own  living  expenses.    At  the  time  of  the 
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injuries  she  was  employed  in  the  store  of  Stone,  Fisher  &  Lane, 
in  Seattle,  in  the  alteration  of  ladies  tailor-made  gowns :  but  since 
the  accident  she  has  been  imable  to  follow  that  vocation,  or  any 
other.  Under  such  evidence  we  shall  not  say  that  the  verdict  was 
excessive. 

The  judgment  is  affirmed. 

RuDKiN,  FuLLERTOX,  DuNBAR,  and  Crow,  JJ.,  concur. 
Mount  and  Root,  J  J.,  took  no  part. 


Chaffe  V,  Consolidated  Ry.  Co.  Ingraham  v.  State. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Nov.  26, 1907.) 

[82    N.    E.    Rep.    407.] 

Carriers — Injury  to  'Passenger — Relation  of  Carrier  and  Passenger 
— Evidence. — In  a  personal  injury  suit  by  a  passenger  against  a  street 
railway  company,  the  evidence  showed  that  defendant  received  and 
undertook  to  carry  plaintiff  and  others  in  a  car  which  it  owned  over 
a  line  of  street  railway.  Held,  in  the  absence  of  any  contrary  show- 
ing, that  the  inference  that  defendant  was  operating  the  car  for  the 
benefit  of  those  who  wished  to  avail  themselves  thereof  was  war- 
ranted. 

Same — Carrier  of  Passengers — Degree  of  Care  Required.* — A  car- 
rier must  exercise  such  reasonable  diligence  for  the  safety  of  a  pas- 
senger as  the  nature  of  the  business  allows. 

Same — Negligence — Evidence — Collision  with  Street  Car.t — The 
mere  fact  of  a  collision  between  street  cars,  until  explained  by  the 
company,  is  evidence  of  its  negligence. 

Same — Questions  for  Jury. — In  an  action  against  a  street  railway 
company  by  a  passenger  injured  in  a  collision,  whether  the  company 
was  negligent  in  managing  the  other  colliding  car  held  for  the  jury. 

Same — Liability  of  Comi>any4 — A  street  railway  company  is  liable 
for  an  injury  to  a  passenger,  caused  by  negligent  management  of  a 
work  car,  resulting  in  a  collision  with  the  car  in  which  the  passenger 
was  riding,  even  if  the  work  car  and  the  railway  were  under  the 
control  of  another  company. 

Exceptions  from  Superior  Court,  Worcester  County;  William 

Cushing    Wait,    Judge. 

' ■ — . —  ■ 

*See  first  foot-note  appended  to  preceding  case. 
tSee  second  foot-note  appended  to  preceding  case. 
JSee  generally,  foot-notes  appended  to  Louisville  Ry.  Co.  f.  Blum 
(Ky.),  20  R.  R.  R.  44,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  44. 
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Consolidated  actions  by  Belle  Chaffe  and  Henry  M.  Ingraham 
against  the  Consolidated  Railway  Company.  Judgment  for  plain- 
tiffs and   defendant  excepts.     Exceptions  overruled. 

John  Alden  TJmycr  and  Charles  B.  Perry,  for  plaintiffs. 
Choate,  Hall  &  Stezvart,  for  defendant. 

Bradley,  J.  Unless  there  was  evidence  that  the  relation  of 
passenger  and  carrier  existed  between  the  parties,  the  defendant's 
request  that  a  verdict  be  ordered  in  its  favor  should  have  been 
granted.  At  the  outset,  the  bill  of  exceptions  states,  that  at  the 
time  of  the  accident  the  plaintiffs  **were  passengers  upon  a  car 
of  the  defendant."  The  subsequent  recital  of  an  admission  of 
ownership  merely  emphasizes  this  statement.  It  is  urged  by  the 
defendant,  that  notwithstanding  this  admission  there  was  no  evi- 
dence as  to  who  was  operating  the  car,  or  in  control  of  the  rail- 
way. But  if  the  details  are  meager,  it  was  beyond  conjecture 
that  the  defendant,  described  in  the  writ  as  a  railway  company, 
owned  a  car  running  over  a  line  of  street  railway,  operated  by 
electricity,  in  which  the  plaintiffs  in  common  with  others  were 
being  transported.  It  received  and  undertook  to  carry  the  plain- 
tiff's in  this  car  over  the  line  of  track  on  which  it  ran,  and  the 
use  to  which  the  car  was  put,  with  the  conditions  of  operation 
unexplained,  warranted  the  inference,  that  the  defendant  at  the 
time  offered  this  means  of  transportation  to  those  who  wished  to 
avail  themselves  of  such  facilities.  Indiana  Union  Traction  Co. 
v.  Jacobs  (Ind.)  78  X.  E.  325,  327.  If  the  plaintiffs  were  pas- 
sengers, in  a  car  provided  by  the  defendant,  it  had  engaged  to 
exercise  such  reasonable  diligence  for  their  safety  during  trans- 
portation as  the  nature  of  the  business  required.  Gordon  v. 
Wet  End  Street  Railway  Co.,  175  Mass,  181,  55  N.  E.  990;  Davey 
V.  Greenfield  &  Turners  Falls  Street  Railway  Co.,  177  Mass.  106, 
58  N.  E.  172;  Pomeroy  v.  Boston  &  Northern  Street  Railway  Co., 
193  Mass.  507,  79  N.  E.  764;  Egan  v.  Old  Colony 
Street  Railway  Co.  (Mass),  80  N.  E.  696,  and  cases  cited. 
Another  car  variously  described  as  a  work  or  flat  car  preceded 
the  car  in  which  the  plaintiffs  were  riding,  when  as  it  approached 
a  portion  of  the  track  in  which  there  was  a  rising  grade,  the 
forward  car  being  then  a  short  distance  in  advance,  slid  on  the 
rails,  and  suddenly  descending  came  into  collision  with  the  pas- 
senger car,  causing  the  accident.  It  is  again  said  that  there  is  a 
failure  or  evidence  to  connect  the  defendant  with  the  manage- 
ment of  the  work  car.  But  the  plaintiffs  having  shown  the 
collision,  this  fact  until  explained  by  the  company  was  some  evi- 
dence of  negligence,  as  the  jury  could  find  that  in  the 
ordinary  course  of  affairs  it  would  not  have  happened 
if  proper  precautions  had  been  taken.  Egan  v.  Old  Colony 
Street  Railway  Co.,  ubi  supra.  The  defendant,  indeed,  offered 
some  evidence  of  the  efforts  made  by  those  in  charge  of  the  work 
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car,  and  the  section  men,  as  it  passed,  to  prevent  it  from  sliding, 
but  the  fact  that  neither  the  application  of  the  brake,  nor  of  the 
sand  and  gravel  placed  on  the  track  appreciably  retarded  its  speed, 
still  left  the  question  of  negligence  in  the  management  of  this 
car;  to  be  determined  by  the  jury.  If  negligence  were  found, 
then  the  defendant  was  responsible  to  the  plaintiffs  for  the  result- 
ing injury  to  which  it  voluntarily  had  exposed  them,  even  if  the 
work  car,  and  the  railway  were  under  the  control  of  another 
corporation.  Littlejohn  v.  Fitchburg  Railroad  Co.,  148  jMass. 
478,  20  N.  E.  103,  2  L.  R.  A.  502;  Stetler  v,  Chicago  &  North- 
western Railway  Co.,  46  Wis.  497,  1  N.  \V.  112.  See,  also,  Engel 
V.  New  York,  Providence  &  Boston  Railroad  Co.,  160  Mass.  260, 
263,  35  N.  E.  547,  22  L.  R.  A.  282. 

Exceptions  overruled. 


Savannah  Ei.Ectric  Co.  v,  WheelEr  et  al. 

(Supreme  Court  of  Georgia,  July  9,  1907.) 
[58  S.  E.  Rep.  38.] 

Corporations — Liability  for  Torts  of  Agent.* — A  street  railway 
company  is  liable  for  a  tort  committed  by  its  conductor  in  the  prose- 
cution and  within  the  scope  of  its  business,  whether  by  negligence  or 
willfully. 

Same. — Where  a  petition  alleged  that  a  conductor  on  the  car  of  a 
street  railway  company,  while  engaged  in  the  prosecution  and  within 
the  scope  of  his  buisness  in  collecting  fares,  failed  and  refused  to  give 
a  passenger  correct  change,  and,  upon  request  therefor,  drew  a  pistol 
and  iired  at  the  passenger,  but  that  the  ball  missed  the  passenger  and 
struck  a  woman  passing  on  the  public  street  through  which  the  car 
was  running,  causing  her  death,  and  that  the  plaintiffs  were  the 
husband  and  children  of  the  decedent,  the  allegations  set  out  a  cause  of 
action  against  the  company,  and  the  petition  was  not  demurrable. 

Master  and  Servant — Injuries  to  Third  Persons — Liability  of  Mas- 
ter.— Allegations  that  the  company  knowingly  placed  in  charge  of 
one  of  its  passenger  cars  a  conductor  of  bad  character,  who  was 
drunk  and  armed  with  a  pistol,  and  that  a  homicide  occurred  in  the 
manner  indicated  in  the  preceding  note,  were  not  demurrable. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  County;  Geo.  T.  Cann. 
Judge. 

♦See   foot-notes   appended   to   Rivers   v.   Yazoo    &   M.    V.    R.   Co. 
(Miss.),  23  R.  R.  R.  363,  46  Am.  &  Eng.  R.  Gas.,  N.  S.,  363. 


Vol  27  R  R  R— Vol  SO  Am  &  Eng  R  Cas,  N  S       709 

Savannah  Electric  Co.  v»  Wheeler 

Action  by  Ferry  F.  Wheeler  and  another  against  the  Savannah 
Electric  Company.  Judgment  for  plaintiffs,  and  defendant  brings 
error.     Affirmed. 

Ferry  F.  Wheeler  and  Ferry  F.  Wheeler,  Jr.,  a  minor,  appear- 
ing by  his  father  as  next  friend,  brought  suit  against  the  Savan- 
nah Electric  Company.  The  petition  contained  three  counts.  The 
first  alleged,  in  brief,  as  follows:  The  defendant,  a  corporation, 
operates,  maintains,  and  controls  a  system  of  electric  street  rail- 
ways, running  in  and  through  the  streets  of  the  city  of  Savannah, 
including  a  line  of  railway  running  through  Broughton  street,  in 
the  city  of  Savannah,  and  did  so  on  October  26,  1905.  It  was  a 
common  carrier  of  passengers  over  said  line.  On  the  afternoon 
of  that  day  one  of  its  passenger  cars  was  run  and  operated  by 
two  of  its  servants  and  agents;  one  of  them  being  the  motorman 
and  the  other  the  conductor.  The  conductor  was  the  principal 
servant  in  charge  of  the  car.  He  was  drunk  to  such  an  extent 
that  he  was  unable  to  properly  perform  his  duties  as  conductor 
while  collecting  fares  from  the  passengers.  He  was  so  unsteady 
upon  his  feet  that  he  reeled  from  side  to  side  of  the  car,  and 
failed  to  make  proper  change  for  the  passengers,  in  one  instance 
giving  pistol  bullets  for  change.  He  failed  and  refused  to  give 
one  of  the  passengers  on  the  car  the  change  that  was  due  him, 
and,  upon  request  to  do  so,  with  an  oath,  he  drew  his  pistol  from 
his  pocket  and  tried  to  shoot  the  passenger.  The  latter  grabbed 
the  pistol  barrel,  and  scuffled  with  the  conductor  in  order  to  keep 
from  being  shot.  During  the  scuffle  the  conductor  fired  the 
pistol  three  times  at  the  passenger.  One  shot  struck  the  pas- 
senger ;  the  other  two  missing  him.  One  of  them  passed  through 
the  window  of  the  car,  and  struck  Mrs.  Wheeler,  causing  her 
death  in  a  few  minutes.  At  the  time  the  bullet  wound  was  re- 
ceived by  her  she  was  returning  to  her  home  on  Broughton  street, 
and  was  in  the  act  of  going  up  the  steps  of  her  house.  At  that 
time  and  place  Broughton  street  was  full  of  people  passing  and 
repassing,  and  any  pistol  shot  fired  in  the  car,  as  was  done  by  the 
conductor,  was  very  apt  to  do  injury  or  cause  death  to  some 
person  upon  the  street.  The  shot  was  not  actually,  intended  for 
Mrs.  Wheeler,  and  was  not  fired  at  her.  It  was  intended  to  in- 
jure the  passenger  on  the  car  or  to  kill  him,  and  it  would  have  done 
so  had  he  not  grabbed  the  pistol  in  time  to  change  the  course  of 
the  shot.  The  passenger  had  paid  his  fare,  and  bad  given  no 
provocation  whatever  for  the  assault  made  upon  him.  There  was 
no  quarrel  between  him  and  the  conductor  and  no  enmity  existed 
between  them;  but  the  assault  upon  him  by  the  conductor  was 
due.  to  the  drunken  condition  of  the  latter.  The  conductor  was 
in  a  drunken  condition  at  the  time  he  took  charge  of  the  car  as 
conductor,  and  had  so  been  for  some  time  prior  thereto.  On  ac- 
count of  his  condition  he  was  totally  unfit  to  be  put  in  charge  of 
the  car,  and  the  corporation  knew  of  his  unfitness  to  run  the  car 
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on  that  day  prior  to  the  time  of  the  shooting,  and  in  time  to  have 
prevented  him  from  taking  charge  of  the  car  and  continuing  to 
act  as  conductor  thereof.    Yet  the  company  negligently  permitted 
him  to  act  for  it  as  conductor  of  the  car  from  the  time  it  put 
him  in  charge  up  to  and  including  the  time  of  the  death  of  Mrs. 
Wheeler.     One  of  the  plaintiffs  was  her  husband  and  the  other 
was  her  only  child.     The  homicide  resulted  from  the  negligence 
of  the  defendant  in  permitting  the  drunken  conductor,  who  was 
also  armed,  to  its  knowledge,  to  act,  as  conductor  of  said  car, 
and  from  the  negligence  of  the  defendant,  through  its  conductor, 
in  violating  the  duty  it  owed  to  the  passenger.     The  direct  cause 
of  the  death  of  Mrs.  Wheeler  was  the  bullet  fired  by  the  con- 
ductor, and  this  was  a  tort,  an  act  of  negligence  attributable  to 
the  defendant.     The  pistol  was  also  fired  at  a  place  where  the 
car  was  being  operated  and  run  in  a  public  street  of  the  cit3\  and 
such  firing  at  that  place  was  a  violation  of  the  municipal  laws 
of  the  city  which  prohibited  the  discharge  of  firearms  within  the 
limits  of  the  city.     Broughton  street  is  about  80  feet  wide,  and 
the  street  car  track  runs  down  the  middle  of  it.     The  distance 
betweei^  the  conductor  and  Mrs.  Wheeler  at  the  time  the  pistol 
shot  was  fired  was  about  45  feet.     There  were  also  allegations 
as  to  the  value  of  her  life  and  her  capacity  to  earn  money.    The 
second  count  differed  from  the  first  mainly  in  alleging  that  the 
defendant  negligently  permitted  the  drunken  conductor  to  act  for 
it  as  conductor  from  the  time  it  put  him  in  charge  of  the  car 
on  the  day  of  the  homicide  up  to  and  including  the  time  of  the 
injury,  knowing  his  condition  and  that  he  was  armed,  and  that 
the  homicide  resulted  from  such  negligence.     It  is  also  alleged 
that  the  defendant  was  negligent  in  failing  to  exercise  ordinary 
care  and  diligence  in  the  employment  of  the  conductor  to  act 
for  it;  that  he  was  an  unfit  and  improper  person  for  such  em- 
ployment by  reason    of    being   habitually    addicted    to    alcoholic 
liquors  when  on  duty  and  being,  while  under  such  influence,  a 
dangerous  character  who  was  apt  to  use  his  pistol,  which  he  al- 
ways carried  when  on  duty,  to  the  knowledge  of  the  defendant; 
and  that  he  had  borne  a  bad  record  for  a  long  time  previous  to 
his  employment  by  the  defendant    on    account    of  his  drinking 
habits.     Several  instances  of  his  previous  conduct  were  stated. 
It  was  further  alleged  that  on  the  evening  in  question  he  was 
drinking  heavily  at  a  resort  at  the  terminus  of  the  company's 
line,  and  was  in  a  drunken  condition  on  the  car  within  the  knowl- 
edge of  the  conductor  and  motorman  who  then  had  charge  of  it; 
that  he  had  been  previously  assigned  to  duty  by  the  defendant 
to  relieve  said  conductor  and  take  charge  of  the  car  when  it  should 
arrive  at  the  shed  in  the  city  of  Savannah  and  start  on  a  tour 
through  the  streets  for  the  purpose  of  carrying  passengers;  that 
it  was  the  rule  and  custom  of  the  defendant  to  inspect  at  said 
"car  shed"  the  conductors  and  motormen  who  were  assigned  to 
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duty  as  a  relief  crew  to  take  the  place  of  other  motormen  and 
conductors  who  had  to  be  relieved.  At  that  place  conductors  were 
''checked  up"  and  their  accounts  handed  in  just  prior  to  being 
temporarily  relieved  from  duty.  The  place  of  inspection  is  where 
the  cars  pass  about  half  a  mile  from  the  station  and  headquarters. 
At  that  place  the  motorman  and  conductor  who  had  brought  in 
the  car  from  the  terminus  turned  it  over  to  their  successors,  one 
of  whom  was  the  conductor  who  caused  the  injury.  He  was 
visibly  so  much  under  the  influence  of  liquor  that  he  was  totally 
unfit  to  act  as  conductor.  The  company  was  laso  negligent  in 
allowing  him  to  take  charge  of  the  car  at  that  time  and  place. 
It  was  also  negligent  in  failing  to  have  any  .inspection  of  him 
as  to  his  fitness  to  run  the  car,  and  in  failing  to  remove  him  from 
his  position  as  conductor  prior  to  the  time  of  the  injury.  The 
third  count  briefly  alleged  that  the  car  was  being  operated  by  two 
of  the  agents  of  the  company,  one  of  them  being  the  conductor, 
who  was  the  principal  agent ;  that  on  the  car  was  a  passenger  who 
had  duly  paid  his  fare;  that  without  any  provocation  the  con- 
ductor assaulted  him  with  a  pistol;  and  that  while  shooting  at 
the  passenger  the  conductor  accidently  and  negligently  shot  and 
killed  Mrs.  Wheeler,  who  was  going  up  the  steps  of  her  home 
on  Broughton  street.  The  defendant  filed  a  general  demurrer, 
which  was  overruled,  and  it  excepted. 

Osborne  &  La7vrcnce,  for  plaintiflF  in  error. 

R.  R.  Ricltards  and  R.  G.  Richards,  for  defendants  in  error. 

Lumpkin,  J.  (after  stating  the  foregoing  facts).  The  de- 
murrer to  the  plaintiflf's  petition  was  overruled.  It  raised  several 
questions. 

1,  2.  Was  the  act  of  its  conductor  in  shooting  at  the  passenger 
attributable  to  the  company,  or  was  this  the  individual  act  of  the 
conductor,  for  which  the  company  was  not  responsible?  "Every 
person  shall  be  liable  for  torts  committed  by  his  *  *  *  servant 
by  his  command,  or  in  the  prosecution  and  within  the  scope  of 
his  business,  whether  the  same  be  by  negligence  or  voluntary." 
Civ.  Code  1895,  §  3817.  "Every  corporation  acts  through  its 
officers,  and  is  responsible  for  the  acts  of  such  officers  in  the 
sphere  of  their  appropriate  duties."  Civ.  Code  1895,  §  1861. 
What  was  the  master's  business?  Operating  electric  street  cars 
as  a  common  carrier  of  passengers.  In  its  conduct  of  that  busi- 
ness it  was  bound  to  use  extraordinary  diligence  to  protect  the 
lives  and  persons  of  its  passengers.  Civ.  Code  1895,  §  2266. 
Who  was  discharging  this  duty  for  the  master?  The  petition 
alleges  the  conductor  was  so  engaged.  He  was  taking  up  fares, 
not  for  himself,  but  for  the  company.  In  doing  this  he  had  to 
make  change.  He  failed  and  refused  to  give  proper  change  to 
a  passenger,  and,  when  it  was  asked  for,  assaulted  the  passenger 
with  a  pistol.    The  protection  of  the  passenger,  the  collecting  of 
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fare,  the  giving  of  change,  and  dealing  with  passengers  about 
these  matters  were  all  in  the  prosecution  and  within  the  scope 
of  his  employment.  But  it  is  said  that  when  he  conducted  this 
dealing,  not  properly  by  giving  change,  but  improperly  by  shoot- 
ing at  the  passenger,  that  was  his  individual  tort,  and  the  com- 
pany was  not  liable.  Many  authorities  state  the  liability  of  a 
master  for  the  tort  of  his  servant  substantially  as  it  is  codified 
in  our  Code.  Expressions  used  in  some  reports  and  text-books, 
that  a  master  is  bound  by  the  acts  of  his  agent  or  servant  in  the 
scope  of  his  agency  and  in .  furtherance  of  the  master's  business, 
or  when  the  servant  is  acting  for  the  benefit  of  the  master,  do 
not  mean  tbat  the  agent's  act  must  be  beneficial  to  the  master 
or  the  latter  is  not  bound.  If  any  declare  such  a  rule  as  that  the 
master  is  bound  by  torts  of  the  servant  which  benefit  him,  but 
not  by  any  others,  we  cannot  accept  it  as  the  rule  in  this  state. 
In  this  matter,  as  in  some  others,  there  has  been  an  evolution  in 
the  law,  arising  from  the  growth  and  change  in  corp>orate  life  and 
activity,  and  the  better  study  of  them.  In  Central  Ry.  Co.  z\ 
Brown,  113  Ga.  415,  38  S.  E.  989,  84  Am.  St.  Rep.  250,  it  was 
held  that:  "A  master  is  liable  for  the  willful  torts  of  his  servant, 
committed  in  the  course  of  the  servant's  employment,  just  as 
though  the  master  had  himself  committed  them.  This  rule  apH 
plies  as  well  where  the  master  is  a  corporation  as  where  he  is  a 
private  individual.  A  railroad  company  is  liable  as  a  trespasser 
to  a  passenger  for  an  unjustifiable  assault  made  U|X)n  him  by  the 
conductor  of  the  train;  the  conductor  being  engaged  in  the  com- 
pany's business  and  in  the  conduct  thereof  making  such  assault." 
And  again :  "Some  of  the  courts  seem  at  one  time  to  have  been 
inclined  to  hold  that  a  master  could  not  be  held  liable  for  the 
willful  torts  of  his  servant,  because,  it  was  said,  if  the  servant 
througfh  anger  or  malice  committed  an  assault  upon  a  person,  he 
ceased  for  the  time  being  to  occupy  the  position  of  servant,  and 
acted  independently:  that,  inasmuch  as  he  was  not  authorized  to 
commit  an  assault,  he  did  not  represent  the  master  in  that  act, 
but  acted  as  an  individual,  the  master  therefore  being  not  liable 
either  in  case  or  in  trespass.  This  argument  has  long  since  been 
exploded.  The  theory  that  one  may  be  a  servant  one  minute, 
and  the  very  next  minute  get  angrv,  commit  an  assault,  and  in 
that  act  be  not  a  servant,  was  too  refined  a  distinction."  In  West- 
ern &  Atlantic  Railroad  7\  Turner,  72  Ga.  292,  53  Am.  Rep.  842, 
it  was  held  that,  when  a  conductor  maliciously  assaulted  one  who 
was  treating  with  him  for  passage,  he  was  acting  in  the  prosecu- 
tion and  scope  of  the  comoany's  business,  and  it  was  liable.  And 
see  Turner  7'.  Atlantic  Railroad,  69  Ga.  827.  In  Peeples  z\  Bruns- 
wick &  Albany  R.  Co.,  60  Ga.  282,  where  a  declaration  alleged 
that  a  conductor  called  a  passenger  out  of  the  train  of  which  he 
had  charge  and  beat  him,  it  was  held  to  set  out  a  cause  of  action, 
and  was  not  subject  to  a  general  demurrer.    In  Craker  z\  Chicago 
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&  Northwestern  Ry.  Co.,  36  Wis.  657,  17  Am.  Rep.  510,  it  was 
said:     "If  one  hire  out  his  dog  to  guard  sheep  against  wolves, 
and  the  dog  sleeps  while  the  wolf  makes  away  with  a  sheep,  the 
owner  is  liable;  but,    if,    the    dog   play    wolf    and    devour    the 
sheep  himself,  the  owner  is  not  liable.     The  bare  statement  of 
the  proposition  seems  a  rednctio  ad  absurdnm."     In  Gasway  v. 
Atlanta  &  West  Point  R.  Co.,  58  Ga.  216,  a  railroad  company  was 
held  liable  for  a  willful  tort  of  a- baggage  master  and  conductor 
committed  upon  one    who    was    seeking    to    have    his  baggage 
checked.     The  trial  judge  charged  to  the  effect  that,  unless  the 
act  of  the  defendant's  agent  tended  to  facilitate  or  promote  the 
business  for  which  the  agent  was  employed,  the  company  was  not 
responsible,  and  refused  to  charge  to  the  effect  that  the  principal 
is  responsible  for  the  acts  of  its  agents  within  the  range  of  their 
employment.    This  court  said :    "Railroad  companies  are  respon- 
sible to  passengers  for  the  torts  of  the  conductors  and  other  serv- 
ants of  the  company  employed  in  running  trains  when  such  torts 
are  committed  in  connection  with  the  business  intrusted  to  such 
servants-  and  spring  from  or  grow  immediately  out  of  such  busi- 
ness.'*    This  case  has  been  often  cited,  but  never  reversed.     In 
Haehl  v.  Wabash  Ry.  Co.,  119  Mo.  325,  24  S.  W.  737,  where 
a  bridge  watchman  willfully  struck  and  shot  a  trespasser  on  the 
bridge,  it  was  held  to  be  an  act  in  the  scope  of  his  employment, 
and  that  the  company  was  liable.     In  Ramsden  v.  Boston  &  Al- 
bany R.  Co.,  104  Mass.  117.  6  Am.  Rep.  200,  it  was  held  that  a 
railroad  corporation  was  responsible  for  an  assault  and  battery 
by  its  conductor  upon  a  passenger  in  seizing  or  attempting  to 
seize  his  property  to  enforce  payment  of  his  fare.    In  the  opinion. 
Gray,  J.,  said:     "If  the  act  of  the  servant  is  within  the  general 
scope  of  his  employment,  the  master  is  equally  liable,  whether 
the  act  is  willful  or  merely  negligent.    The  conductor  of  a  rail- 
road train,  from  the  necessity  of  the  case,  represents  the  corpo- 
ration in  the  control  of  the  engine  and  cars,  the  regfulation  of 
the  conduct  of  the  passengers  as  well  as  of  the  subordinate  serv- 
ants of  the  corporation,  and  the  collection  of  fares."     In  Bar- 
wick  7'.  English  Joint-Stock  Bank,  L.  R.  2  Ex.  259,  266,  Willes. 
J.,  though  using  at  one  place  the  expression,  "in  the  course  of 
his  master's  business  and  for  his  master's  benefit,"  evidentlv  mean- 
ing merely  in  the  discharge  of  the  business  intrusted  to  him,  said 
(page  266)  :    "It  is  true  he  has  not  authorized  the  particular  act, 
but  he  has  put  the  asrent  in  his  place  to  do  that  class  of  acts,  and 
he  must  be  answerable  for  the  manner  in  which  the  agent  has 
conducted  himself  in  doing  the  business  which  it  was  the  act  of 
the  master  to  place  him  in."     See,  also,  Daniel  v.  Petersburg  R. 
Co.,  117  N.  C.  592.  23  S.  E.  327,  4  L.  R.  A.  (N.  S.)  485:  Texas 
Pacific  Rv  Co.  v.  Williams,  62  Fed.  440,  10  C.  C.  A.  463:  Cole 
V.  Atlanta  &  West  Point  R.  Co..  102  Ga.  474.  31  S.  E.  107;  Sa- 
vannah Street  R.  Co.  r.  Bryan,  86  Ga.  312,  12  S.  E.  307,  22  Am. 
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St.  Rep.  464;  Patterson's  Ry.  Ac.  L.  105;  Higgins  v.  Southern 
Ry.  Co.,  98  Ga.  751,  25  S.  E.  837;  Southern  Ry.  Co.  v.  Chambers, 
126  Ga.  404,  55  S.  E.  37;  Georgia  R.  Co.  v,  Richmond,  98  Ga. 
495,  25  S.  E.  565. 

It  is  contended  that  there  is  a  difference  between  an  assault 
on  a  passenger,  to  whom  the  company  owes  a  dtity  of  proteclion, 
and  a  willful  assault  upon  a  stranger  or  mere  passer  having  no 
relation  with  the  company,  and  that  the  company  is  not  liable  for 
the  latter.  Cases  of  willful  assaults  by  an  employee  upon  a  mere 
stranger  are  not  in  point.  The  petition  alleges  that  the  conductor 
did  not  shoot  at  the  woman  killed.  He  shot  at  the  passenger, 
and,  missing  him,  hit  the  woman.  Moreover,  a  railroad  company's 
liability  for  the  willful  torts  of  its  agents  acting  in  the  scope  of 
their  business  is  not  limited  to  torts  on  passengers.  Some  of  the 
cases  cited  above  are  based  on  torts  to  trespassers  and  persons 
not  passengers.  What  we  think  we  have  demonstrated  is  that, 
under  the  allegations  of  the  petition,  the  conductor  in 
dealing  with  the  passenger  and  shotting  at  him  was  acting 
in  the  prosecution  and  scope  of  the  business  entrusted 
to  him,  within  the  meaning  of  the  law.  If  he  had  hit 
the  passenger,  there  could  be  no  doubt  that  the  shooting 
would  have  been  within  the  rule.  If  he  missed  the  passenger, 
did  the  shooting  cease  to  be  within  the  scope  of  his  business? 
Shooting  at  another  does  not  fall  within  or  without  the  scope 
of  the  agent's  employment  according  as  his  aim  is  good  or  bad. 
Bad  markmanship  does  not  alter  the  status  of  the  agent  doing 
the  shooting.  If.  then,  the  conduct  of  the  conductor  within  the 
car  was  in  law  Ihe  conduct  of  the  company,  why  was  not  the 
result  of  that  same  conduct,  taking  effect  outside  the  car,  also 
the  result  of  the  conduct  of  the  company?  It  is  not  easy  to  see. 
But  it  is  contended  that,  although  there  was  an  unlawful  or  neg- 
ligent act  relatively  to  the  passenger,  there  was  no  violation  of 
duty  toward  a  passer  on  the  street,  and  therefore  no  liability, 
although  she  was  struck.  It  is  a  mistake  to  say  that  there  was 
no  duty  to  passers  on  a  public  highway  not  to  do  wrongful  or 
negligent  acts  which  would  naturally  tend  to  injure  them.  In 
Fletcher  v.  Baltimore  &  Potomac  Railroad,  168  U.  S.  135,  18 
Sup.  Ct.  35,  42  L.  Ed.  411,  it  was  said:  "A  railroad  company 
owes  a  duty  to  the  general  public,  and  to  individuals  who  may  be 
in  the  streets  of  a  town  through  which  its  tracks  are  laid,  to  use 
reasonable  diligence  to  see  to  it  that  those  who  are  on  its  trains 
shall  not  be  guilty  of  any  act  which  might  reasonably  be  called 
dangerous  and  liable  to  result  in  injuries  to  persons  on  the  street, 
where  such  act  could  have  been  prevented  by  the  exercise  of  rea- 
sonable diligence  on  the  part- of  the  company."  In  that  case  wood 
was  thrown  from  a  repair  train  by  hands  returning  from  work, 
and  caused  injury  to  one  on  the  highway.  The  hands  were  not 
then  engaged  in  the  performance  of  their  duties,  but  it  was  shown 
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that  the  practice  by  the  men  of  collecting  refuse  timber  for  fire- 
wood and  throwing  it  off  along  the  line  near  their  homes  had 
been  going  on  for  some  time,  and  that  the  company  was  charged 
with  notice  of  it,  and  acquiesced  in  it,  or  at  least  it  was  a  ques-. 
tion  for  the  jury,  and  that  it  as  also  for  them  to  say  whether 
the  company  exercised  due  care  to  prohibit  the  custom  and  pre- 
vent the  performance  of  the  act.  A  single  act  of  this  kind  by  a 
passenger,  or  an  employee  outside  the  scope  of  his  business,  would 
not  suffice  to  charge  the  company,  unless  it  had  reason  to  an- 
ticipate the  dangerous  act  and  failed  to  use  proper  diligence  to 
prevent  it.  But  where  the  act  is  done  by  the  agent  of  the  com- 
pany in  the  scope  of  his  employment,  and  while  prosecuting  it 
for  the  company,  the  single  act  is  the  company's  act.  Again,  it 
has  been  held  that  if  in  the  performance  of  its  business  the  com- 
pany, through  its  agents,  negligently  sets  in  motion  a  force  which 
naturally  and  proximately  causes  an  injury,  it  is  liable.  In  Fraser 
V.  Charleston  &  Savannah  R.  Co.,  75  Ga.  222,  where  wood  neg- 
ligently fell  or  was  thrown  from  an  engine  and  injured  a  person 
on  a  highway,  the  case  was  held  to  be  one  for  the  jury.  See, 
also,  Savannah  Florida  &  Western  Ry.  Co.  v.  Slater,  92  Ga.  391,. 
17  S.  E.  350.  In  Western  &  Atlantic  R.  Co.  r.  Bailey,  105  Ga. 
100,  31  S.  E.  547,  a  petition  alleged  that  an  engineer,  while  run- 
ning a  train,  saw  a  trespasser  in  time  to  stop  before  striking  him, 
but  nevertheless  "carelessly,  negligently,  recklessly,  and  wrong- 
fully allowed  and  permitted"  the  train  to  run  at  a  reckless  and 
dangerous  rate  of  speed,  without  any  bell  or  whistle  being  sounded 
and  without  any  effort  to  stop  the  train ;  that  the  engine  struck 
the  trespasser  and  hurled  his  body  against  an  employee  of  the 
company,  who  was  in  his  proper  place  performing  his  duties,  and 
who  was  thus  injured.  It  was  held  that  a  cause  of  action  on 
behalf  of  the  injured  employee  was  set  out.  The  ruling  was 
put  on  the  ground  that  "the  negligence  of  the  defendant  put  in 
motion  the  destructive  agency,  and  the  injury  sustained  by  the 
plaintiff  was  directly  attributable  thereto,"  and  did  not  rest  on 
any  duty  arising  from  the  relation  of  master  and  employee.  Ap- 
parently the  fact  of  employment  was  mentioned  rather  to  show 
that  the  employee  was  rightfully  at  the  place  where  he  was.  The 
principle  involved  in  the  case  just  cited  was  impliedly  recog^nized 
in  Georgia  R.  Co.  7/.  Wood,  94  Ga.  124,  21  S.  E.  288,  47  Am. 
St.  Rep.  146.  In  that  case  a  boy  who,  with  others,  had  previously 
been  in  the  habit  of  swinging  on  trains,  attempted  to  do  so  on 
the  occasion  in  question.  He  desisted,  however,  and  ran  off  from 
the  train  into  a  private  yard,  where  he  was  attempting  to  con- 
ceal himself.  The  brakeman  on  the  train  threw  a  stone  at  him. 
The  stone,  by  accident,  having  missed  the  boy,  hit  and  injured 
another  person  who  was  then  on  the  same  premises.  It  was  held 
that  no  presumption  arose  that  at  the  time  of  the  throwing  of 
the  stone  the  servant  was  acting  in  behalf  of  the  company  or  within 
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the  scope  of  his  employment  as  to  anything   then   done    or  at- 
tempted to  be  done  with  a  view  to  injure  or  affect  the  boy;  and 
**conseqiienlIy  the  company  is  not  liable  for  the  injury  thus  done 
to  the  third  person."    Assuming  that  the  employee  had  authority 
to  keep  trespassers  off  the  train,  the  implication  is  that,  if  he  had 
been  acting  within  the  scope  of  his  business  at  the  time  he  threw 
at  the  boy,  the  company  would  have  been  liable  to  the  third  per- 
son.    In  Alabama  Great  Southern  R.  Co.  v.  Chapman,  80  Ala. 
.615,  2  South.  738,  the  plaintiff,  w-hile  walking  on  the  track  of  the 
defendant's  road,  observed  an  approaching  train,  and  got  down 
on  the  edge  of  the  embankment  just  before  the  train  came  along. 
A  cow  came  up  on  the  other  side  of  the  embankment,  and  was 
thrown  from  the  track  by  the  engine,  and  bounced  down,   hit 
and  injured  the  plaintiff.    The  plaintiff  was  not  seen  by  the  en- 
gineer, owing  to  the  embankment.     There  was  some  evidence 
tending  to  show  that  the  engineer  was  negligent.     It  was  held 
that,  if  the  animal  was  thrown  from  the  track  by  the  negligence 
of  those  in  charge  of  the  train,  the  injury  to  the  plaintiff  couJd 
not  be  regarded  as  a  purely  accidental  occurrence,  for  which  no 
action  would  lie,  but  must  be  deemed  to  have  been  proximately 
caused  by  the  negligence.     In  Quill  v.  New  York  Central  R.  Co. 
(Sup.)  11  N.  Y.  Supp.  80,  a  person  was  standing  on  a  highway 
at  a  railroad  crossing  when  a  passing  train  collided  with  a  coal 
cart,   which  was  thrown   forward  upon  him,  inflicting  injuries 
which  caused  his  death.    It  was  claimed  that  the  collision  between 
the  train  and  the  coal  cart  was  due  to  negligence  on  the  part  of 
its  servant  in  not  giving  proper  and  timely  warning  of  the  ap- 
proaching train.     A  recovery  in  favor  of  the  administrator  of 
the  decedent  was  sustained.    In  Jackson  z\  Galveston  Rv.  Co.,  90 
Tex.  372,  38  S.  \V.  745,  a  declaration  alleged  that  the  plaintiff 
was  repairing  the  track  of  the  defendant  railroad  company;  that 
the  foreman  sent  an  employee  back  to  signal  an  approaching  train : 
that  the  signal  was  given,  but  the  train  was  not  stopped,  owing 
to  the  engineer's  negligence  or  the  insufficiency  of  the  brakes; 
that,  as  the  train  approached,  plaintiff  stood  aside  to  escape  it: 
that  as  it  neared  plaintiff  the  fireman,  to  avoid  danger  which  he 
properly  apprehended,  jumped  from  the  engine  against  the  plain- 
tiff, and  injured  him.   It  was  held  that  the  negligence  of  the  de- 
fendant w^as  the  proximate  cause  of  the  injury.     The  fact  that 
the  plaintiff  was  an  employee  appears,  from  the  opinion,  to  have 
been  stated  in  order  to  show  that  he  was  rightfully  on  the  ground 
near  the  track.    Denman,  J.,  in  speaking  of  the  act  of  the  fireman 
in  leaping  to  escape  danger  caused  by  the  negligence  of  the  de- 
fendant or  its  engrineer,  said :    "His  acts,  under  the  circumstances, 
are  in  law  regarded  as  would  be  the  movements  of  an  inanimate 
object  set  in  motion  bv  such  negligence."     In  Osborne  v.  Van 
Dyke,  113  Iowa,  557,  85  N.  W.  784,  54  L.  R.  A.  367,  an  em- 
ployee was  holding  a  horse  while  the  master  applied  some  medi- 
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cine  to  its  neck.    The  horse  jumped,  and  defendant  began  beating 
it  with  a  heavy  stick  with  a  nail  drawn  through  it,  and,  by  reason 
of  defendant's  foot  slipping,  he  unintentionally  hit  the  plaintiff 
on  the  nose,  causing  injury.    It  was  held  that  an  instruction  that 
the  defendant  would  not  be  liable  if  in  beating  the  horse  he  ex- 
ercised  reasonable  care  to  avoid  striking  the  plaintiff,  and  the 
blow  which  inflicted  the  injury  was  caused  by  an  accidental  slip, 
was  erroneous,  since  the  slipping  of  defendant's  foot,  being  the 
consequences  of  his  own  wrongful  act,  was  not  an  excuse  for  the 
injury.     In  1  Addison  on  Torts  (Wood's  Ed.)  4,  it  was  said :    "If 
the  damage  done  is  the  immediate  result  of  force  exercised  by 
the  defendant  in  a  place  where  the  probable  and  natural  result 
of  misdirected  force  would  be  to  cause  injury  to  others,  the  de- 
fendant will  be  responsible  for  the  damage  done,  though  it  hap- 
pened accidentally,  or  by  misfortune,  unless  the  force  was  used 
strictlv  in  self-defense."    In  James  7'.  Campbell,  5  Car.  &  P.  373, 
Mr.   Justice  Bosanquet  instructed  the  jury  that,  if  ofle  of  two 
persons  fighting  unintentionally  struck  a  third,  he  was  answerable 
in  an  action  for  assault,  and  the  absence  of  intention  could  only 
be  urged  in  mitigation  of  damages.     In  the  celebrated  case  of 
Scott  V.  Shepherd,  2  W.  Bl.  892,  1  Smith's  Leading  Cases  (9th 
Ed.")   737,  it  was  held  that  an  action  for  damages  would  lie  for 
originally  throwing  a  squib  which  after  having  been  thrown  about 
in  self-defense  by  other  persons,  at  last  put  out  the  plaintiff's  eye. 
There  was  some  difference  of  opinion  among  the  judges  as  to 
whether  the  proper  form  of  action  was  in  trespass  or  on  the  case. 
Was  the  killing  of  Mrs.  Wheeler  the  proximate  result  of  the 
conduct  of  the  company  and  its  conductor?    The  definitions  of 
proximate     cause     and    proximate     result     in     the    text-books 
and     reports     vary     very     much     in     expression,     and     some- 
times    in     idea.      Prof.     Jaggard     says     that,     in     determining 
what    is    a    proximate    and    what    is    a    remote    consequence, 
the     English     courts .    incline     to     accept     the     measure     of 
damages  as   fa)  directly  and  necessarily  result  from  the  wrong 
complained  of;   (b)  such  further  damages  as  should  have  been 
foreseen  by  the  wrongdoer,  in  view  of  his  knowledge,  actual  or 
constructive,  of  the  special  circumstances  of  the  case.    He  asserts 
that  the  American  courts  do  not  seem  to  have  determined  very 
definitely     whether     the     test     is      (2)      what     a   reasonably 
prudent    man    should    have    foreseen    under    the  circumstances, 
(b)     what     follows     as     a     natural     result     in  the     ordinary 
course     and     constitution       of     nature.       1    Jaggard,     Torts, 
372.      These     two     tests     applied     bv     the     American     courts 
niay  not  be  so  far  apart  as  they  at  first  appear,  since  it  would 
seem  that  what  follows  as  a  natural  result  in  the  ordinary  course 
and  constitution  of  nature  ought  to  be  foreseen  by  a  reasonably 
prudent  man.     Section  3913  of  the  Civil  Code  of  1895,  above 
quoted,  in  stating  the  rule,  uses  the  expression,  "damages  which 
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are  the  legal  and  natural  result  of  the  act  done,"  though  con- 
tingent to  some  extent;  but  states  that  damages  traceable  to  the 
act,  but  not  its  legal  or  "material*'  consequences,  are  too  remote. 
The  word  "material"  seems  to  be  inapt,  and,  as  in  the  first  part 
of  the  section  the  language  is  **legal  and  natural,"  it  would  appear 
to  the  writer  that  probably  the  word  '^material"  originally  found 
its  way  into  the  section  by  inadvertence  or  misprint,  and  that  the 
same  expression,  '*legal  and  natural,"  was  intended  to  be  used. 
This,  however,  is  merely  conjectural.  In  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Parry,  67  Kan.  515,  73  Pac.  105,  it  was  held  that 
''negligence,  to  be  the  proximate  cause  of  an  injury,  must  be  such 
that  a  person  of  ordinary  caution  and  prudence  would  have  fore- 
seen that  some  injury  would  likely  result  therefrom,  not  that 
the  specific  injury  would  result."  This  is  quoted  approvingly  in 
Western  &  Atlantic  R.  Co.  v.  Bryant,  123  Ga.  77-83,  51  S.  E. 
20.  In  Mayor  &  Council  of  Macon  v.  Dykes,  103  Ga.  847,  848, 
31  S.  E.  443,  it  was  said  that  '*the  rule  is  that,  in  order  to  recover 
for  an  injury  alleged  to  have  resulted  from  the  negligence  of  an- 
other, the  injury  must  be  the  natural  and  probable  consequence 
of  the  negligence ;  or,  as  otherwise  stated,  the  wrong  and  result- 
ing damage  must  be  known,  by  common  experience,  to  be  nat- 
urally and  usually  in  sequence.  The  damage,  according  to  the 
usual  course  of  events,  must  follow  from  the  wrong.  The  prin- 
ciple in  this  slate  seems  to  be  substantially  the  same."  In  1  Sear- 
man  &  Redfield  on  Negligence  (5th  Ed.)  §  29,  it  is  said:  "The 
practical  solution  of  this  question  appears  to  us  to  be  that  a  per- 
son guilty  of  negligence  should  be  held  responsible  for  all  the 
consequences  which  a  prudent  and  experienced  man,  fully  ac- 
quainted with  all  the  circumstances  which  in  fact  existed  (whether 
they  could  have  been  ascertained  by  reasonable  diligence  or  not), 
would,  at  the  time  of  the  negligent  act,  have  thought  reasonably 
possible  to  follow,  if  they  had  occurred  to  his  mind."  In  In- 
surance Co.  V.  Boon,  95  U.  S.  117,  130,  24  L.  Ed.  395,  it  is  said: 
"The  proximate  cause  is  the  efficient  cause,  the  one  that  neces- 
sarily sets  the  other  causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  superior  or  controlling 
agency  are  not  the  proximate  causes  and  the  responsible  ones, 
though  they  may  be  nearer  in  time  to  the  result.  It  is  only  when 
the  causes  are  independent  of  each  oth^r  that  the  nearest  is,  of 
course,  to  be  charged  with  the  disaster."  See,  also,  Southern  Ry. 
Co.  V.  Webb,  116  Ga.  152,  42  S.  E.  395,  59  L.  R.  A.  109;  Thomp- 
son on  Negligence,  §  59 ;  St.  Louis  Ry.  Co.  v.  McKinsey,  78  Tex. 
298,  14  S.  W.  645,  22  Am.  St.  Rep.  54. 

3.  It  requires  no  argument  to  show  that  it  was  negligent  to 
knowingly  place  a  drunken  conductor  armed  with  a  pistol  and  of 
bad  habits  in  charge  of  a  passenger  car,  traversing  the  streets  of 
a  city,  or  at  least  that  it  should  be  left  to  the  jury  to  determine 
whether  this  was  not  negligent.    As  a  matter  of  law,  on  demurrery 
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we  cannot  say  that  this  was  not  an  act  of  negligence.  It  was  con- 
tended that  the  homicide  was  not  the  natural  and  probable  result 
of  such  act  on  the  part  of  the  company.  But  we  know  nothing 
more  apt  to  endanger  life  and  safety  than  to  place  in  control  of 
a  passenger  street  car  the  combination  of  a  dangerous  character, 
a  conductor  loaded  with  whisky,  and  a  pistol  loaded  with  powder 
and  ball.  In  Christian  v,  Columbus  &  Rome  Ry.  Co.,  79  Ga.  460, 
7  S.  E.  216,  it  was  held  that  if  a  railroad  company  employed  an 
agent  and  assigned  him  to  duty  with  knowledge  that  he  was  in- 
sane, or  of  his  being  subject  to  sudden  fits  of  insanity,  it  would 
not  be  excused  from  responsibility  for  a  homicide  committed  by 
him  while  engaged  in  its  business.  See,  also.  Central  Ry.  Co. 
V.  Hall,  124  Ga.  322,  52  S.  E.  679,  4  L.  R.  A.  (N.  S.)  898,  110 
Am.  St.  Rep.  170;  Kerlin  v.  Chicago  R.  Co.  (C. 
C.)  50  Fed.  185;  Williams  v,  Missouri  Pacific  Ry.  Co.,  109 
Mo.  475,  18  S.  W.  1098.  If  the  company  negligently  assigned 
the  conductor  to  take  charge  of  the  car,  and,  while  acting  in  the 
general  scope  of  the  business-  entrusted  to  him,  he  wrongfully 
shot  at  a  passenger,  and  as  a  proximate  consequence  thereof  a 
person  passing  on  the  highway  was  killed,  the  company  would  be 
liable. 

It  is  urged  that  the  decision  in  Belding  v.  Johnson,  86  Ga.  177, 
12  S.  E.  304,  11  L.  R.  A.  53,  is  controlling  as  to  liability  not  re- 
sulting from  the  placing  of  the  drunken  conductor  in  charge  of 
the  car.  In  that  case  it  was  alleged  that  a  saloon  keeper  sold  and 
continued  to  furnish  liquor  to  a  person  who  was  drunk,  knowing 
that  such  person,  when  under  the  influence  of  liquor,  was  dan- 
gerous. The  person  so  furnished  shot  and  killed  another  while 
thus  drunk.  On  demurrer  it  was  held  that  the  homicide  was 
not  the  proximate  result  of  the  sale  of  the  liquor.  This  differs 
materially  from  the  present  case.  A  mere  sale  of  liquor  to  a 
drunken  customer  is  not  at  all  the  same  as  knowingly  to  place  a 
drunken  employee,  armed  with  a  pistol,  in  charge  of  a  car,  with 
the  duty  of  controlling  it,  dealing  with  passengers  and  conduct- 
ing a  part  of  its  business.  In  Brazil  v.  Peterson,  44  Minn.  212, 
46  N.  W.  331,  where  a  barkeeper  assaulted  a  person  who  was  in 
the  saloon  in  an  intoxicated  and  helpless  condition,  the  court  held 
that  the  proprietor  of  the  saloon  was  liable. 

What  facts  may  be  developed  by  the  evidence  we  cannot,  of 
course,  foresee,  but  the  court  properly  overruled  the  demurrer 
and  retained  the  case  for  submission  to  the  jury  on  the  evidence. 

Judgment  aflSrmed.    All  the  Justices  concur. 
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(Supreme   Court  of  Missouri,  Division  No.  2,  June   11,  1907.) 

[103  S.  yV.  Rep.  43.] 

Appeal — Record — Questions  Presented  for  Review. — Where  a 
change  of  venue  was  granted  on  an  application  made  wthout  noucc 
after  the  examination  of  jurors  was  completed  and  before  any  chal- 
lenges were  made,  but  it  did  not  appear  that  any  exception  was 
saved,  nor  that  the  question  was  raised  in  the  motion  for  a  new 
trial,  the  action  cannot  be  reviewed  on  appeal. 

New  Trial— Grounds— Disqualification  of  Juror— "Strking"  Em- 
ployee.— In  an  action  against  a  street  railway  company  for  personal 
injuries,  a  juror  on  his  voir  dire  testified  that  he  had  no  business 
relations  with  or  interest  in  the  defendant  company,  and  that  he  had 
no  bias  or  prejudice  against  the  parties,  or  either  of  them.  It  after- 
wards appeared  that  the  juror  had  been  an  employee  of  defendant 
company,  who  had  gone  on  a  strike,  which  had  continued  for  several 
months,  during  which  feeling  ran  high  and  defendant's  tracks  were 
demolished  by  dynamite.  A  motion  for  a  new  trial  was  made  on 
that  ground,  and  on  the  hearing  the  juror  was  offered  as  a  witness 
for  plaintiff.  He  did  not  admit  that  he  was  one  of  the  strikers,  nor 
did  he  deny  the  charge  made  against  him,  but  repeated  that  he  haa 
no  prejudice  either  way.  It  was  shown  by  affidavits  that  he  was  one 
of  the  leaders  in  the  strike.  An  unusually  large  verdict  was  returned 
by  the  jury.     Held,  that  a  new  trial  should  have  been  granted. 

Damages — Grounds — Expenses — Nursing  by  Family.* — In  an  action 
for  personal  injuries,  where  plaintiff  was  nursed  only  by  members  of 
her  family,  and  there  was  no  express  contract  to  pay  them,  expenses 
incurred  for  nursing  was  not  a  proper  element  of  damages. 

Same — Carriers — Personal  Injuries — Damages — Excessive  Dam- 
ages.— In  an  action  by  a  passenger  for  personal  injuries,  the  testi- 
mony of  plaintiff  showed  that  she  was  52  years  of  age,  and  had  been 
in  perfect  health  prior  to  the  accident,  and  was  earning  from  $30  to 
$40  per  week,  and  that  she  had  suffered  a  great  deal  of  pain  in  her 
back,  dizziness  in  her  head,  numbness  in  her  limbs,  and  severe  pains 
in  her  hips  and  legs;  that  she  could  get  around  the  room  with  great 
difficulty;  that  she  was  unable  to  work  or  take  care  of  herself,  and 
was  as  helpless  as  a  child;  that  she  had  paid  $10  to  a  physician  for 
consultation  and  $35  to  a  masseuse,  but  two  larger  doctor  bills  had 
not  been  paid.  A  physician  testified  that  she  showed  evidence  of 
traumatic-  neurasthenia  and  appeared  to  be  losing  strength.  "He 
diagnosed  the  case  as  traumatic  or  railroad  spine.  Another  physi- 
cian, a  specialist,  treated  plaintiff  for  about  10  months.  He  found 
her  condition  a  nervous  one,  with  ^symptoms  of  concussion  of  the 

,  ,  ■■-!■■-  —     -- 

♦See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  195. 
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spine.  He  considered  plaintiff  an  invalid  who  would  never  perma- 
nently recover.  Another  physician  testified  that  she  was  suffering* 
from  neurasthenia  or  nervous  exhaustion;  that  she  had  suffered  a 
great  deal  of  pain,  but  presented  no  evidence  of  any  organic  disease. 
He  could  not  state  whether  the  condition  was  permanent  or  tem- 
porary. Defendant's  surgeon,  who  treated  plaintiff  for  about  two 
weeks  immediately  after  the  accident,  testified  that  a  week  or  ten 
days  later,  he  went  to  see  her,  saw  her  sitting  by  the  window,  but, 
after  being  admitted  to  the  house,  found  that  she  had  gone  upstairs 
and  had  gotten  into  bed  with  her  clothes  and  shoes  on.  A  physician 
appointed  by  the  court  to  examine  plaintiff  did  so  in  the  presence  of 
her  physician.  In  his  opinion  she  had  no  permanent  injuries.  He 
was  a  specialist  in  neurosis.  Held,  that  a  verdict  of  $30,000  was 
excessive. 

Appeal  from  Circuit  Court,  Montgomery  County ;  Elliott  Af. 
Hughes,  Judge. 

Action  by  E.  A.  Gibney  against  the  St.  Louis  Transit  Company. 
From  a  judgment  for  plaintiff,  and  an  order  refusing  a  new  trial, 
defendant  appeals.     Reversed  and  remanded. 

Boyle  &  Priest  and  Edzi^ard  T.  Miller,  for  appellant.  . 
A.  R.  Taylor,  for  respondent. 

Burgess,  J.  This  is  an  action  for  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  plaintiff  on  the  13th  day  of 
June,  1902,  by  being  thrown  from  defendant's  car  by  reason  of 
its  premature  start  whilst  plaintiff  was  in  the  act  of  alighting 
therefrom  at  the  corner  of  Taylor  and  Washington  avenues,  in 
the  city  of  St.  Louis.  The  action  was  instituted  in  the  circuit 
court  of  the  city  of  St.  Louis,  and  afterwards,  on  the  18th  day  of 
April,  1903,  on  application  of  plamtiff  for  a  change  of  venue,  the 
cause  was  transferred  to  the  circuit  court  of  Montgomery  county 
where  plaintiff,  upon  trial,  had  recovered  a  verdict  and  judgment 
for  the  sum  of  $30,000.  Defendant  filed  motion  for  new  trial, 
and  afterwards,  and  within  four  days  after  the  rendition  of  the 
verdict,  filed  a  supplemental  motion  for  a  new  trial,  and  also  mo- 
tion m  arrest  of  judgment,  which  motions  were  by  the  court  over- 
luled,  and  defendant  appealed. 

The  petition  is  in  the  usual  form  of  an  action  by  an  injured 
passenger  against  a  carrier,  and  charged,  in  substance :  That  the 
defendant  at  the  times  alleged  was  a  corporation  by  virtue  of  the 
law  of  Missouri,  and  uJtd  and  operated  the  railwa-  and  car  men- 
tioned for  the  purpose  of  carrying  passengers  for  hire  from  one 
point  to  another  in  the  city  of  St.  Louis  as  a  street  railway  com- 
panv.  "That  on  the  13th  day  of  June,  1902,  the  defendant,  by 
its  servants  in  charge  of  its  car,  received  the  plaintiff  as  a  pas- 
senger thereon,  and  for  a  valuable  consideration  by  the  plaintiff 
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paid  to  the  defendant,  undertook  and  agreed  with  the  plaintiff  to 
.carry  her  safely  as  a  passenger  on  said  car  to  her  point  of  destina- 
tion on  defendant's  line,  and  to  then  stop  said  car,  to  wit,  Wash- 
ington Boulevard  (or  avenue)  and  Taylor  avenue,  in  the  city  of 
St.  Louis,  and  allow  plaintiff  a  reasonable  time  and  opportunity 
to  alight  in  safety.-  Avers  that  the  defendant,  unmindful  of  its 
undertaking  and  of  its  duty  in  the  premises,  did,  by  its  servants 
in  charge  of  said  car,  whilst  it  was  stopped  at  the  plaintiff's  said 
point  of  destination  to  enable  passengers,  including  the  plaintiff, 
to  alight  from  said  car,  and  whilst  the  plaintiff  was  in  the  act  of 
alighting  from  said  car,  and  before  she  had  a  reasonable  time  or 
opporttmity  to  do  so,  negligently  caused  and  suffered  said  car  to 
be  started  in  motion,  whereby  the  plaintiff  was  thrown  and  caused 
to  fall  from  said  car  to  the  street,  and  to  be  thereby  permanently 
injured    upon  the  spine,  chest,  and  body,  and  also  \fo  sivstain  a  great 
and  permanent  injury  to  the  nervous  system,  and  also  to  be  injured 
internally."    The  petition  then  sets  up  an  ordinance  of  the  city  of 
St.  Louis  prohibiting  conductors  from  allowing  women  to  enter 
or  leave  cars  whilst  in  motion,  and  a  disregard  of  this  ordinance, 
and  claimed  that  such  violation  of  this  ordinance  contributed  to 
cause    plaintiff's     injuries,     and    alleges    her     injuries     as     fol- 
lows:    **That  by  her    injuries,    caused    as  aforesaid,  the  plain- 
tiff   has    suffered    and    will    suffer   great    pain     of    body     and 
mind ;    has  been   permanently   crippled ;    has   been   permanently 
disabled  from  carrying  on  her  business  as  a  keeper  of  boarders, 
and  carrying  on  business  as  a  saleswoman  and  other  business, 
and  has  been  permanently  disabled  from  labor ;  has  been  made  an 
invalid  for  life;  has  incurred  and  will  incur  large  expenses  for 
medicines,  and  surgical  attention,  and  nursing — to  her  damage 
in  the  sum  of  $50,(XX),  for  which  sum  she  prays  judgment.''    The 
answer  was  a  general  denial  and  a  plea  of  contributory  negligence 
on  the  part  of  the  plaintiff  in  alighting  from  a  moving  car  at  a 
time  and  place  when  and  where  the  same  had  been  stopped  for 
the  purpose  of  permitting  passengers  to  alight  thereform.     The 
reply  was  a  general  denial. 

Upon  almost  every  salient  fact  in  evidence  in  this  case  the  tes- 
timony on  behalf  of  the  opposing  parties  is  in  direct  conflict. 
Plaintiff's  evidence  tended  to  prove  that  she  was  52  years  of  age, 
had  lived  in  St.  Louis  about  12  years,  and  that  her  health  had 
been  perfect  prior  to  the  accident.  She  was  connected  with  a 
medical  firm,  and  traveled,  lectured,  and  sold  a  certain  proprie- 
tary medicine,  call  "Granagophone,"  for  women  only.  Her  earn- 
ings from  this  employment  averaged  $30  or  $40  per  week.  She 
also  kept  boarders;  but  there  is  no  evidence  as  to  the  earnings  or 
profits  she  derived  from  such  business.  At  about  8  o'clock  on 
the  evening  of  June  13,  1902,  at  Spring  and  Olive  streets,  in  the 
city  of  St.  Louis,  plaintiff,  accompanied  by  her  daughter  Mar- 
guerite, boarded  one  of  defendant's  cars  whose  course  was  west 
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on  Olive  street  and  north  on  Taylor  evenue.  The  car  had  seats 
:unning  crosswise  from  side  to  side,  and  a  step  or  running  board 
along  the  side  of  the  car  from  end  to  end,  for  the  use  of  passen- 
gers in  boarding  the  car  or  alighting  therefrom.  At  the  end  of 
each  seat  was  an  upright  standard,  in  which  was  an  electric  but- 
ton, by  means  of  which  passengers  indicated  to  the  conductor 
their  desire  to  have  the  car  stopped.  Plaintiff  boarded  the  car  at 
the  right  side,  and  sat  at  the  end  of  the  third  or  fourth  seat  from 
ihe  front,  being  thus  close  to  the  running  board  and  on  the  east 
side  of  the  car  as  it  was  going  north  of  Taylor  avenue.  Just  before 
reaching  Washington  Boulevard  she  rang  the  bell  twice  for  the 
car  to  stop,  whereupon  her  daughter  asked  her  why  she  rang  it 
the  second  time,  and  she  replied:  "The  conductor  is  doubly 
warned  that  we  want  to  get  off."  When  the  car  stopped  she  got 
up  from  the  seat,  stepped  on  the  running  board  preparatory  to 
alighting,  and  while  in  that  position  the  car  started,  throwing  her 
to  the  street  and  into  the  gutter  by  the  pavement.  Plaintiff's  de- 
scription of  the  accident  was  substantially  corroborated  by  the 
testimony  of  her  daughter  Marguerite,  who  sat  beside  her  on  the 
car,  and  also  by  the  testimony  of  witnesses  Finnegan  and  Stone, 
passengers  thereon.  It  further  appears  from  their  testimony  that 
plaintiff  fell  about  2  feet  from  the  curbing  on  the  east  side  of  the 
street,  and  remained  there  until  she  received  assistance;  that  five 
or  six  passengers  alighted  from  the  car  at  the* point,  whilst  plain- 
tiff was  leaving  the  car,  two  of  which  passengers  were  women ; 
that  while  plaintiff  was  standing  on  the  running  board  the  signal 
for  starting  the  car  was  given,  and  that  the  signal  to  stop  was 
given  just  after  she  fell,  but  that  the  car  ran  about  100  feet  be- 
fore it  came  to  a  standstill ;  that  at  the  time  plaintiff  was  standing 
on  the  running  board  she  was  facing  north,  the  direction  in  which 
the  car  was  going.  Plaintiff  was  assisted  to  her  home  by  her 
daughter  and  a  Mr.  Hartley,  and  she  was  immediately  put  in  bed 
by  her  daughters.  Her  left  hip  was  bruised  and  very  sore  for  a 
good  while,  and  then  trouble  to  her  spine  ensued.  Dr.  Brokavv, 
the  defendant's  surgeon,  called  on  plaintiff  the  morning  after  the 
accident  and  continued  to  treat  two  weeks.  After  Dr.  Brokaw 
ceased  to  treat  her.  Dr.  Witherspoon  was  called  in;  but,  he  not 
being  a  specialist  in  spinal  trouble,  he  recommended  Dr.  Crandall, 
who  was  called  in,  and  he  continued  to  treat  the  plaintiff  up  to  the 
time  of  the  trial. 

Plaintiff's  evidence  further  tended  to  show  that  since  her  in- 
jury she  was  unable  to  do  any  work,  or  even  take  care  of  herself ; 
that  she  was  unable  to  take  a  bath  without  assistance,  and  was  as 
helpless  as  a  child.  She  suffered  a  great  deal  of  pain  in  her  back, 
dizziness  in  her  head,  numbness  in  her  limbs,  and  severe  pain  in 
her  hips  and  legs.  She  could  get  around  a  room  by  holding  onto 
things  for  support  and  taking  short  steps,  but  since  her  injury 
she  has  not  been  out  of  the  house,  except  when  carried  out.    Her 
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expenses  for  medicines  were  estimated  by  her  daughter  at  from 
$3  to  $5  a  week.  Dr.  Fry's  bill  for  $10  was  paid  by  her.  Mrs. 
Talbott,  a  messeuse,  was  paid  $35  for  treatment ;  but  neither  Dr. 
Crandall  nor  Dr.  Witherspoon  had  yet  presented  his  bill.  Plain- 
tiff was  nursed  through  her  suffering  by  her  daughters,  who,  she 
said,  were  over  18  years  of  age.  Her  daughter  Marguerite  tes- 
tified, over  defendant's  objection,  that  the  reasonable  value  of  a 
nurse's  service  in  the  city  of  St.  Louis  was  $3  a  day  and  $3  a 
night,  although  she  had  never  nursed  for  hire  herself,  and  had 
only  seen  bills  presented  by  nurses.  When  Dr.  Witherspoon  was 
'"ailed  to  treat  plaintiff,  two  or  three  weeks  after  the  accident,  he 
found  no  broken  bones  and  no  marks  of  physical  injury.  She 
showed  evidence  of  traumatic  neurasthenia,  such  as  senstive 
points  along  the  spine.  She  was  subject  to  dizziness  at  times,  and 
appeared  to  be  losing  strength.  He  diagnosed  the  case  as  trau- 
matic or  "railroad  spine";  but,  as  he  was  not  a  specialist  in  that 
line,  he  called  in  Dr.  Crandall.  The  latter  began  treating  plain- 
tiff on  July  10,  1902,  about  a  month  after  the  accident,  and  she 
was  stiil  under  his  care  at  the  time  of  the  trial.  He  found  her 
condition  was  a  nervous  one,  and  on  examination  concluded  that 
she  had  suffered  concussion  of  the  spine.  She  complained  of 
dizziness,  headache,  and  sleeplessness,  and  walked  with  great  dif- 
ficulty and  pain,  all  of  which  are  symptoms  of  concussion  of  the 
spine,  which  is  caused  by  a  severe  jar  of  the  spinal  column.  In 
his  opinion  plaintiff  was  an  invalid,  and  would  never  permanently 
lecover,  and  there  was  a  possibility  of  a  more  serious  organic 
condition  developing.  The  symptoms  were  characteristic  of  ner- 
vous prostrations  of  any  kind.  The  witness  testified  that  the  value 
of  a  trained  nurse's  service  was  $3  a  day  and  $3  a  night.  His  own 
bill  was  about  $300.  Dr.  Frank  R.  Fry  examined^  plaintiff  after 
consultation  with  Dr.  Crandall,  and  testified  that  she  was  suffer- 
ing from  neurasthenia,  or  nervous  exhaustion.  She  had  suffered 
a  great  deal  of  pain,  but  presented  no  evidence  of  any  organic 
disease,  nor  did  she  have  any  wounds  of  any  kind  upon  her  per- 
son. Witness  was  unable  to  say  whether  the  condition  was  per- 
manent or  only  temporary,  but  in  his  judgment  she  would  never 
recover  from  her  neurasthenia.  He  further  testified  that  very 
often  persons  having  troubles  similar  to  the  plaintiff's  become 
well  by  a  settlement  of  the  litigration  growing  out  of  their  injuries. 

Plaintiff  next  offered  in  evidence  the  fifth  paragraph  of  section 
1760  of  the  ordinances  of  the  city  of  St.  Louis,  which  was  the 
paragraph  defendant  was  charged  with  having  violated,  provid- 
ing that  ''conductors  shall  not  allow  ladies  and  children  to  leave 
or  enter  cars  while  the  same  are  in  motion." 

Defendant's  evidence  tended  to  prove  that  the  conductor,  who* 
was  standing  on  the  rear  platform,  gave  the  motorman  a  signal 
to  stop  the  car  in  obedience  to  plaintiff's  signal  that  she  intended 
ro  alight.    While  the  car  was  slowing  down  plaintiff  stepped  off 
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the  car  to  the  street,  which  was  wet  and  slippery,  and  fell;  the 
car  continuing  to  run  abouc  8  or  10  feet  thereafter.  The  con- 
ductor did  not  see  her  as  she  got  up  from  her  seat  and  stepped 
onto  the  running  board,  but  saw  her  afterward  when  she  was  at- 
tempting to  arise  from  the  ground.  The  court  permitted  plaintiff, 
over  repeated  objections  by  defendant,  to  ask  the  conductor  as  to 
alleged  statements  as  to  how  the  accident  occurred,  made  by  him 
to  plaintiff  and  others  in  the  presence  of  various  witnesses  after 
plaintiff  had  gotten  up  from  the  street.  To  contradict  the  an- 
swers made  by  the  conductor  to  these  questions,  plaintiff  in  re- 
buttal, over  defendant's  objections,  was  permitted  to  introduce 
the  testimony  of  plaintiff  and  witnesses  Stone  andMarguerite  Gib- 
ney.  Dr.  Dinsbeer,  a  passenger  on  the  car,  sitting  four  or  five 
seats  behind  plaintiff,  saw  her  get  up  in  the  car  and  step  to  the 
ground  before  the  car  had  come  to  a  stop  at  the  crossing.  In 
alighting  her  back  was  towards  the  front  of  the  car  and  she  fell 
backv/ard.  Charles  S.  Crawford,  of  Crawford  &  Newby,  general 
paint  manufacturers,  who  sat  near  the  rear  end  of  the  car  on  the 
east  side,  testified  that  while  the  car  was  slowing  up  for  the  cross- 
ing he  saw  plaintiff  deliberately  step  off  the  car  backward,  keep 
her  equilibirum  a  second  or  two,  and  then  fall  over ;  the  car  run- 
ning about  10  or  12  feet  before  stopping.  J.  D.  Donnoway  was 
sitting  in  the  front  seat  (which  was  reversed),  facing  the  rear  of 
ihe  car  and  near  the  running  board.  He  saw  plaintiff,  while  the 
car  was  slowing  down,  step  off  backward  and  fall  to  the  street. 
J.  H.  Brigham,  sitting  on  the  seat  with  Donnoway,  testified  that, 
when  the  car  was  approaching  Washington  avenue,  plaintiff  got 
up  to  get  off,  and  just  before  the  car  stopped  she  stepped  down 
to  the  running  board  and  stepped  off  the  car  backward ;  the  car 
running  6  or  8  feet  further.  Dr.  A.  V.  L.  Brokaw  examined 
plaintiff  the  day  after  the  accident,  and  attended  her  about  two 
weeks.  A  week  or  ten  days  after  he  ceased  treating  her  he  went 
to  see  her,  and  when  he  reached  the  house  she  was  sitting  by  the 
window.  He  waited  a  few  minutes  for  some  one  to  let  him  in, 
and  when  he  was  admitted  to  the  house  he  found  that  plaintiif 
had  gone  upstairs  and  gotten  in  bed  with  her  clothes  and  shoes  on. 
After  that  he  did  not  go  to  see  her  any  more.  Dr.  Paul  Y.  Tup- 
per  was  appointed  by  the  St.  Louis  court  to  examine  plaintiff. 
This  he  did  in  the  presence  of  plaintiff's  physician.  Dr.  Crandall, 
in  April,  1903.  He  found  plaintiif  in  bed,  rather  pale,  but  nu- 
trition fairly  good.  She  was  a  little  unsteady  on  her  feet,  but  the 
reflexes  were  normal.  Her  muscles  were  in  fair  condition.  There 
was  no  lack  of  symmetry  in  the  legs  and  thighs.  There  were  no 
objective  evidences  of  injury,  and  in  his  opinion  she  had  no  per- 
manent injuries.  Dr.  Tupper  further  testified  that  neurosis  is 
not  his  specialty,  and  a  neurologist  skilled  in  that  subject,  who 
had  attended  plaintiff  for  a  year  or  two,  would  have  opportuni- 
ties superior  to  his  for  ascertaining  her  condition. 
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The  first  question  presented  for  consideration  upon  this  appeal 
is  as  to  the  action  of  the  court  in  granting,  upon  the  application 
of  plaintiff,  a  change  of  venue  from  the  circuit  court  of  the  city 
of  St.  Louis,  where  the  action  was  first  instituted.  It  appears 
from  the  record  that  the  case  was  called  for  trial  on  April  13, 
1903,  when  the  parties  answered  for  trial,  and,  upon  application 
of  the  defendant,  a  penal  of  special  jurors  was  summoned  for  the 
trial  of  the  cause.  On  the  17th  day  of  April,  1903,  the  parties 
again  answering  ready  for  trial,  the  jurors  composing  the  special 
venire  were  called  into  the  jury  box,  and  duly  sworn  by  the  clerk 
to  true  answers  make  to  such  questions  as  might  be  pronounced 
to  them  touching  their  qualifications  to  sit  as  jurors  in  the  trial 
of  the  cause;  but,  being  unable  to  finish  the  impaneling  of  the 
jury  on  said  day,  the  court  adjourned  until  the  18th  day  of  April, 
1903,  when  the  panel  was  completed.  Both  parties  then  an- 
nounced that  they  did  not  desire  to  examine  the  jurors  further, 
but  before  the  challenges  were  made  and  the  panel  of  12  selected 
to  try  the  case,  plaintiff  filed  an  affidavit  praying  for  a  change  of 
venue  upon  the  ground  that  defendant  had  undue  influence  over 
the  inhabitants  of  the  city  of  St.  Louis;  that  she  obtained  infor- 
mation and  knowledge  of  such  influence  on  the  18th  day  of  April, 
1903 ;  and  that  a  special  jury  had  been  awarded  by  the  court  for 
the  trial  of  the  cause,  on  the  application  of  the  defendant.  De- 
fendant objected  to  the  consideration  of  the  application  for  change 
of  venue  upon  the  ground  that  no  notice  had  been  given  defend- 
ant or  its  attorney,  and  that  the  application  was  presented  too 
late,  which  said  objections  the  court  overruled  and  awarded  a 
change  of  venue,  sending  the  cause  to  the  circuit  court  of  Mont- 
gomery county.  It  does  not  appear  from  the  bill  of  exceptions 
that  the  defendant  saved  an  exception  at  the  time  to  an  action  of 
the  court  .in  awarding  the  change  of  venue,  which  defendant 
should  ha^e  done  in  order  to  have  the  action  of  the  court  in  that 
particular  reviewed  here.  Stearns  v.  St.  L.  &  S.  F.  Ry.  Co.,  94 
iMo.  317,  7  S.  W.  270;  State  ex  rel.  v,  McKee,  150  Mo.  233,  51 
S.  W.  421.  Nor  was  any  point  made  in  this  regard  in  the  mo- 
tion for  a  new  trial,  which  was  likewise  necessary,  and  in  the  ab- 
sence of  which  the  action  of  the  court  will  not  be  reviewed  by 
the  Supreme  Court    Koltz  v,  Pertect,  101  Mo.  213,  13  S.  W.  955. 

One  of  the  grounds  for  new  trial  assigned  by  defendant  in 
its  motion  is  that  one  of  the  jurors  trying  the  cause  was  preju- 
diced and  biased.  The  juror  Samuel  A.  Moore  upon  his  voir  dire 
examination  testified  in  effect  that  he  had  no  business  relations 
with  or  interest  in  the  St.  Louis  Transit  Company,  and  that  he 
had  no  bias  or  prejudice  against  the  parties,  or  either  of  them. 
Upon  these  statements  he  v/as  accepted  by  both  sides  as  a  com- 
petent and  qualified  juror.  After  the  case  had  been  submitted 
to  the  jury  it  was  learned  that  Moore  was  one  of  a  large  number 
of  employees  of  the  defendant  company  who  went  on  a  strike 
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m  the  city  of  St.  Louis  in  May,  1900;  the  strike  continuing  for 
several  months  during  which  time  feeling  between  the  strikers 
and  their  employers  ran  high,  defendant's  tracks  were  demol- 
ished by  dynamite,  and  crimes,  some  amounting  to  felonies, 
were  committed  by  the  strikers.  As  soon  as  defendant's  coun- 
sel learned  that  Moore  took  part  in  said  strike,  the  court  was  in- 
formed thereof.  When  the  motion  for  new  trial  was  heard, 
Moore  was  offered  as  a'  witness  for  plaintiff.  He  did  not  deny 
any  of  the  charges  made  against  him;  his  examination  and  evi- 
dence being  confined  solely  to  the  questions  asked  on  the  voir 
dire:  "Q.  On  the  hearing  of  the  voir  dire — that  is  to  say,  on 
the  inquiry  of  the  jury  as  to  their  qualifications — was  there  any 
question  asked  you  by  me  or  by  counsel  for  defendant  as  to 
whether  or  not  vou  had  ever  been  in  the  service  of  the  defend- 
ant,  St.  Louis  Transit  Company?  A.  There  was  not.  Q.  Do 
you  remember  the  question  I  put  to  you  was  this:  'Have  you 
any  relation  of  business  or  interest  with  the  St.  Louis  Transit 
Company?'  Do  you  remember  that  question?  A.  Yes,  sir.  Q. 
Well,  what  other  question,  if  any,  was  asked  you  v/ith  regard  to 
your  relation  with  the  Transit  Company  ?  A.  There  was  none  that 
I  have  any  recollection  of.  Q.  What  further  question  was  asked 
you  as  a  juror?  A.  I  don't  remember  what  was  asked.  I  don't 
remember.  Q.  Do  you  remember  whether  or  not  you  were  asked 
ihe  question  as  to  whether  or  not  you  had  any  bias  or  prejudice 
against  the  parties,  or  either  of  them?  A.  Yes,  sir;  I  think  I  re- 
member that.  Q.  What  was  your  answer?  A.  My  answer  was  I 
was  not  prejudiced  in  any  way.  Q.  I  will  ask  you  if  you  did, 
as  a  matter  of  fact,  have  any  prejudice  either  way  in  that  case? 
A.  No  sir."  The  juror,  however,  did  not  admit  or  deny  that  he 
was  an  employee  of  the  defendant  at  the  time  of  the  strike,  or 
that  he  was  one  of  the  strikers.  It  was  shown  by  numerous  affi- 
davits filed  by  defendant  in  support  of  its  motion  for  new  trial 
that  Moore  was  one  of  the  leaders  in  said  strike,  during  and  on 
account  of  which  a  bitter  feeling  of  hatred  existed  on  the  part  of 
said  strikers  and  others  against  the  defendant,  its  officials,  and 
those  who  refused  to  strike  with  them. 

It  is  insisted  by  defendant  that,  aside  from  the  issue  of  fact 
arising  out  of  the  juror's  examination,  the  questions  that  Moore 
admitted  were  asked  him  required  that  he  advise  defendant's 
counsel  of  his  disqualifications.  Upon  the  other  hand,  plaintiff 
contends  that,  although  Moore  may  have  been  prejudiced  against 
the  defendant  at  the  time  of  the  strike,  some  three  years  before 
the  trial,  there  was  no  evidence  that  he  still  retained  the  prejudice 
at  the  time  of  the  trial,  there  having  been  a  change  in  the  manage- 
ment of  the  company  in  the  meantime,  and  especially  in  view  of 
the  fact  that  on  the  hearing  of  the  jury  on  the  voir  dire  the  said 
juror  swore  that  he  had  no  prejudice,  and  again  swore  on  the 
hearing  of  the  motion  for  a  new  trial  that  he  had  no  such  preju- 
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dice.  Moore  admitted  that  he  was  asked  upon  his  voir  dire  ex- 
amination if  he  had  any  bias  or  prejudice  against  the  parties,  or 
either  of  them,  and  that  his  answer  was,  "I  was  not  prejudiced  in 
any  way."  Nevertheless,  the  evidence  clearly  shows  that  this  juror 
was,  at  the  time  of  the  strike,  biased  and  prejudiced  against  the 
defendant;  and  when  p.sked  upon  his  voir  dire  examination  if  he 
had  any  bias  or  prejudice  against  the  defendant,  he  should,  in  jus- 
tice to  himself  and  in  fairness  to  the  defendant,  have  disclosed 
the  fact  of  his  connection  with  the  strike.  Would  any  sane  per- 
son, whose  property  rights  were  involved  in  a  lawsuit,  knowingly 
and  without  objection  permit  a  man  to  serve  as  a  juror  thereon 
W'ho  had,  w'ithin  three  years  next  preceding,  assisted  in  the  wan- 
ton destruction  of  his  property,  although  such  juror  should  an- 
sw'er  upon  his  voir  dire  examination  that  he  was  not  biased  or 
prejudiced  in  any  way?  We  think  not.  It  is  conceded  by  plain- 
tiff's counsel  that  at  the  time  of  the  strike  Moore  had  resentment ; 
but  it  is  claimed,  without  any  evidence  to  that  effect  except  the 
sworn  statement  of  Moore  himself,  that  it  is  probable  that,  after 
the  lapse  of  three  years,  with  conditions  changed,  his  feeling  of 
prejudice  had  subsided.  Men  differ  so  much  in  respect  of  their 
ability  and  disposition  to  bear  malice  that  it  will  not  do  to  say  or 
assume  that  any  particular  person,  who  has  become  prejudiced 
against  another,  ceased  to  bear  malice  against  him  at  any  partic- 
ular time,  if  at  all.  Besides,  the  general  rule  is  that  a  certain  state 
of  facts,  once  shown  to  exist,  is  presumed  to  continue  until  the 
contrary  is  shown.  In  Pearcv  v.  Insurance  Co.,  Ill  Ind.  59,  12 
N.  E.  98,  60  Am.  Rep.  673.  a  juror  named  Bow^man  was  asked 
v/hether  he  or  any  member  of  his  family  held  any  life  insurance 
policy  issued  by  the  defendant.  Appellee's  affidavits  showed  that 
lie  was  asked,  **Did  any  of  you  hold  a  policy  of  life  insurance  is- 
sued by  the  defendant?"  Bowman's  affidavit  stated  that  he  was 
asked,  "Did  you  hold  a  policy  of  life  insurance  issued  by  the  Mich- 
igan ^Mutual  Life  Insurance  Company?"  But  he  did  not  deny  the 
admitted  fact  that  he  had  taken  out  a  policy  for  the  benefit  of  his 
wife.  He  also  stated  in  his  affidavit  that  he.  was  influenced  solely 
by  the  law  and  the  evidence  in  making  his  verdict.  The  court 
said :  "We  think  that  the  question  asked  the  juror  required  him 
to  answer  as  to  the  policy  taken  out  on  his  own  life  for  the  bene- 
fit of  his  wafe.  This  is  our  conclusion  upon  the  assumption  that 
the  question  w^as  that  which  appellee  maintains  it  was.  It  was 
not  incumbent  upon  appellee  to  minutely  cover  by  a  long  series 
of  specific  questions  all  phrases  of  the  subject ;  but  it  w^as  enough 
to  ask  such  a  question  as  would  indicate  to  the  mind  of  a  fair  and 
reasonable  man  what  information  the  examining  counsel  sought  to 
elicit.  It  seems  clear  that  such  a  question  as  was  asked  Bowman 
ought  to  have  drawn  from  him  the  fact  that  he  had  taken  out  a 
policy  on  his  own  life  for  the  benefit  of  his  wife ;  for  the  question 
certainly  indicated  that  information  as  to  his  interest  in  the  com- 
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pany,  as  well  as  his  connection  with  it,  was  sought  by  the  counsel 
conducting  the  examination."  In  the  case  of  Heasley  v.  Nichols, 
80  Pac.  769,  38  Wash.  485,  similar  in  many  respects  to  this  case, 
it  was  said :  "If  the  true  condition  of  his  [the  juror's]  mind  had 
been  made  known  to  the  court  before  he  was  accepted  as  a  juror, 
he  would  have  been  excluded  at  once.  The  parties  had  a  right 
to  rely  upon  his  sworn  statement,  and  waived  nothing  by  accept- 
ing him  as  a  juror.  But,  when  the  attention  of  the  court  was 
calLd  to  the  condition  of  the  juror's  mind  in  a  proper  way,  it  was 
tne  duty  of  the  court  to  rectify  the  mistake  by  granting  a  new 
trial."  In  Theobald  v.  St.  Louis  Transit  Company,  191  Mo.  395, 
90  S.  W.  354,  it  is  said:  "There  is  no  feature  of  a  trial  more 
important  and  more  necessary  to  the  pure  and  just  administration 
of  the  law  than  that  every  litigant  be  accorded  a  fair  trial  before 
a  jury  who  enter  upon  the  trial  wholly  disinterested  and  unprej- 
udiced/' and  "it  is  for  the  court,  and  not  for  the  juror, 
to  determine  his  qualification.  The  determination  should 
not  be  made  to  depend  upon  the  conclusion  of  the 
juror  as  whether  or  not  he  could  or  would  di- 
vest himself  of  a  prejudice  which  the  evidence  shows  existed." 
That  the  juror  was  prejudiced  against  the  defendant,  and  was  not 
for  that  reason  a  competent  juror,  was  shown  by  the  affidavits 
filed  in  the  court  below ;  and  this  fact  was  further  emphasized  by 
the  exceedingly  large  and  unjustifiable  verdict  rendered  by  the 
jury.  That  the  defendant  would  not  have  permitted  Moore  to 
serve  on  the  jury  without  objection,  had  its  counsel  been  in  pos- 
session of  the  facts  disclosed  by  the  affidavits,  no  one  will  doubt, 
and  when  the  attention  of  the  court  was  called  to  these  facts  it 
should  have  rectified  the  mistake  by  granting  a  new  trial. 

PlaintiflF's  instruction  No.  5  is  criticised  upon  several  grounds, 
only  one  of  which  (the  third)  will  be  necessary  to  notice.  By 
this  instruction  the  plaintiflF  was  allowed  to  recover,  by  way  of 
damages,  "any  expenses  necessarily  incurred  for  nursing."  The 
only  persons  who  attended  plaintiflF  as  nurses  were  her  daughters, 
members  of  her  family.  There  was  no  express  contract  to  pay 
them  for  their  services,  and  defendant  contends  that  the  services 
are  presumed  to  have  been  rendered  gratuitously.  As  a  rule  such 
services  involve  no  legal  liability  upon  the  part  of  the  person  for 
whom  rendered,  and  therefore  aflford  no  basis  for  a  claim.  In 
Voorhies  on  Damages  for  Personal  Injuries,  §  18,  it  is  said: 
"The  injured  person  cannot  recover  as  expenses  the  value  of  the 
services  of  any  one  of  his  family  in  nursing  him,  unless  there  was 
an  express  agreement  by  him  to  pay  therefor.  Such  nursing  in- 
volves no  legal  liability  on  his  part,  and  therefore  aflfords  no 
basis  for  a  claim  against  the  defendant,  as  for  expenses  paid.  In 
the  absence  of  an  express  contract  the  law  will  not  presume  one 
so  long  as  the  family  relation  continues.  An  injured  person  may 
hire  an  adult  member  of  his  family  to  nurse  him,  or  to  prescribe 
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for  him  as  a  physician,  in  the  same  manner  and  with  like  effect 
that  he  may  hire  a  stranger/*  The  same  rule  is  announced  in 
Goodhart  v.  Railroad,  177  Pa.  1,  35  Atl.  191,  55  Am.  St.  Rep. 
705,  in  which  it  is  said:  **The  plaintiff  cannot  recover  for  the 
nursing  and  attendance  of  the  members  of  his  own  household,  un- 
less they  are  hired  servants.  The  care  of  his  wife  and  minor  chil- 
dren, administering  to  his  needs,  involves  the  performance  of  the 
ordinarv  offices  of  affection,  which  is  their  duty:  but  it  involves 
no  legal  liability  on  his  part,  and  therefore  affords  no  basis  for  a 
claim  against  the  defendant  for  expenses  incurred.  A  man  may 
hire  his  own  adult  children  to  work  for  him  in  the  same  manner 
and  to  the  same  effect  that  he  may  hire  other  persons ;  but  in  the 
absence  of  an  express  contract  the  law  will  not  presume  one  so 
long  as  the  family  relation  continues."  This  case  was  followed 
and  approved  by  tliis  court  in  Morris  v.  Grand  Avenue  Ry.  Co., 
144  Mo.  500,  46  S.  W.  170.  That  the  authorities  upon  this  sub- 
ject are  not  entirely  uniform  may  be  conceded ;  but  we  think  the 
rule  announced  in  the  Morris  Case  and  by  the  authorities  which 
it  follows  is  sustained  by  the  better  reason.  It  follows  that  said 
instruction  is  erroneous. 

The  verdict  is  so  manifestly  excessive,  and  so  out  of  reason, 
when  considered  in  connection  with  the  facts  in  relation  to  plain- 
tiff *s  injuries,  their  nature  and  extent,  and  their  probable  effect 
upon  her  health  in  the  future,  and  the  expenses  necessarily  in- 
curred for  medical  treatment,  that  the  ends  of  justice  will  be  best 
subserved  by  reversing  the  judgment  and  remanding  the  cause 
for  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded.  All  con- 
cur. 


Vol,  27  R  R  R— Vol,  50  Am  &  Eng  R  Cas,  N  S        731 
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(Supreme   Court  of  Arkansas,   Oct.   28,   1907.)* 
[105   S.   W.   Rep.   81.] 

Witnesses — Cross-Examination  as  to  Bias. — Though  plaintiff  is  en- 
titled to  show  the  bias  of  a  witness  for  defendant  as  affecting  his 
credibility,  yet  said  witness  having,  in  answer  to  plaintiff's  questions,, 
stated  that  he  did  not  have  a  pass  over  defendant's  railroad,  that  he 
had  known  for  five  or  six  years  the  conductor  of  the  train  on  which 
plaintiff  was  injured,  and  that  he  did  not  remember  whether  he  had 
paid  his  fare  on  that  particular  day,  there  was  no  error  in  sustaining 
an  objection  to  the  question  whether  the  conductor  was  not  in  the  habit 
of  letting  witness  ride  free  at  and  prior  to  that  time,  as  a  long  detail 
by  witness  of  his  relations  with  the  conductor  could  nut  have  been 
of  more  aid  to  the  jury. 

Carriers — Injury  to  Passengers — Contributory  Negligence.* — A  pas- 
senger on  the  caboose  of  a  local  freight,  whose  injury  is  contributed 
to  by  his  getting  up  before  the  train  stops,  may  be  found  guilty  of 
contributory  negligence  in  so  doing  after  warning,  though  he  did  not 
hear  the  conductor  tell  the  passengers,  after  the  train  began  to  slow 
up,  to  keep  their  seats  till  the  station  was  reached;  there  having 
been  a  notice  in  the  car,  headed  in  large  capital  letters,  "Warning  f 
Notice!  Danger!"  which  forbade  passengers  to  stand  up  while  the 
train  was  in  motion,  and  he  having  previously  frequently  ridden  on 
local  freight  trains,  and  known  that  similar  warnings  were  posted  ii> 
them. 

Appeal  from  Circuit  Court,  Miller  County ;  J.  M.  Carter,  Judge. 

Action  by  M.  Abelson  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

Instructions  were  given  by  the  court  at  the  request  of  plaintiff 
as  follows : 

"(1)  If  the  jury  find  from  a  preponderance  of  the  evidence 
that  the  plaintiff  was  a  passenger  on  one  of  the  defendant's 
trains,  and  that,  while  in  the  exercise  of  due  care  and  while  upon 
the  said  train,  he  received  injuries  as  alleged  in  the  complaint, 
then  you  are  instructed  that  this  is  in  law  a  prima  facie  case  of 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is- 
contributory  negligence  in  a  passenger  to  stand  in  a  moving  car,  see 
foot-notes  appended  to  Foley  v.  Boston  &  M.  R.  R.  (Mass.),  23  R.  R. 
R.  32,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  32;-  Bromley  v.  New  York,  etc., 
R.  Co.  (Mass.),  23  R.  R.  R.  11,  46  Am.  &  Eng.  R.  Cas.,  N.  S..  11 ; 
foot-notes  appended  to  Weeks  v.  Boston  Elev.  Ry.  Co.  (Mass.),  24 
R.  R.  R.  177,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  177;  Cottrell  v.  Partucket 
St.  Ry.  Co.  (R.  I.),  22  R.  R.  R.  853,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,. 
853. 
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negligence  on  the  part  of  the  defendant  company,  and  the  burden 
ihen  shifts  to  the  defendant  to  show  that  such  injuries  were  not 
caused  by  any  negligence  on  its  part. 

**(2)  The  court  instructs  the  jury  that  although  a  person,  in 
taking  passage  on  a  freight  train,  assumes  such  risks  as  are  ordi- 
narily incident  to  such  mode  of  conveyance  when  properly  han- 
dled by  the  trainmen,  still,  if  the  defendant  in  the  case  at  bar  un- 
dertook to  carry  passengers  on  this  train,  and  if  plaintiff  was  a 
passenger  thereon,  then  it  became  and  was  the  duty  of  the  defend- 
ant to  exercise  the  highest  degree  of  care,  skill,  and  diligence  in 
the  practical  operation  of  its  said  train,  which  a  reasonably  pru- 
dent and  cautious  man  would  exercise  and  which  is  reasonably 
consistent  with  the  mode  of  conveyance  and  the  practical  opera- 
tion of  its  said  train  and  road,  and  for  any  omission  of  these  du- 
ties, whereby  injury  results  to  the  passenger,  defendant  would  be 
liable. 

'*(3)  The  court  instructs  the  jury  that,  if  they  find  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  was  a  passenger  on  said 
train  for  the  station  of  Homan,  then  it  became  and  was  the  duty 
oi  the  said  defendant  to  cause  its  said  train  to  stop  at  Homan  and 
remain  at  a  standstill  for  a  reasonable  length  of  time,  sufficient  to 
enable  plaintiff  to  alight  therefrom  in  safety,  in  the  exercise  of 
ordinary  care*and  diligence  on  his  part;  and  if  in  this  case  you 
should  find  from  a  preponderance  of  the  evidence  that  the  station 
of  Homan  was  announced  by  the  defendant,  and  thereafter  the 
train  came  to  a  stop,  and  that  plaintiff  thereupon  immediately 
proceeded  to  the  platform  of  the  caboose  and  was  attempting  to 
alight  therefrom,  and  that  the  train  of  defendant  upon  which  the 
plaintiff  was  riding  was  suddenly  moved  by  the  defendant,  and 
'nat  plaintiff  was  thereby,  \yhile  in  the  exercise  of  ordinary  care, 
injured,  then  is  the  plaintiff  entitled  to  recover. 

"(4)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
vvas  injured  by  reason  of  the  negligence  of  the  defendant  com- 
pany, a  recovery  cannot  be  defeated  on  the  ground  of  contributory 
negligence,  unless  it  appears  from  the  evidence  that  the  plaintiff 
himself  failed  in  the  exercise  of  ordinary  care  and  prudence,  and 
tliat  such  failure  so  contributed  to  the  injury  that  it  would  not 
have  occurred  if  he  had  been  without  fault.  Contributory  negli- 
gence will  not  be  presumed,  but  must  be  proven  by  a  preponder- 
ance of  the  evidence. 

"(5)  li  the  jury  should  find  from  the  evidence  that  plaintiff 
was  a  passenger  on  defendant's  train,  and  that  the  station  of  Ho- 
man was  announced,  or  that  such  train  had  arrived  at  such  sta- 
tion, and  that  plaintiff,  while  the  train  was  moving  slow-ly,  went 
out  upon  the  platform  of  the  car  in  which  he  was  riding,  to  be 
in  readiness  to  step  off  when  such  car  fully  stopped,  and  that,  in- 
stead of  stopping  fully,  such  car  moved  violently  and  suddenly, 
aird  with  greater  violence  than  is  ordinarily  incident  to  the  move- 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        733 

Abelaon  v,  St.  Lrouia,  etc. ,  Ry.  Co 

ment  of  a  freight  train,  and  that  by  reason  of  such  sudden  and 
violent  movement  plaintiff  was  thrown  and  injured,  it  is  for  the 
jury  to  say,  under  all  the  facts  and  circumstances  of  the  case 
shown  in  evidence,  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence ;  and  if  you  further  believe  that  the  plaintiff  did 
under  the  circumstances  what  an  ordinarily  prudent  man  would 
have  done,  then  he  was  not  guilty  of  contributory  negligence, 
and  is  entitled  to  recover  in  this  case." 

Instructions  were  given  by  the  court  for  defendant  as  follows : 

"(23^)  If  you  find  from  the  evidence  that  the  injury  was  caused 
or  contributed  to  by  the  plaintiff's  getting  up  before  the  train 
came  to  a  stop,  and  after  passengers  had  been  warned  to  keep 
their  seats,  your  verdict  must  be  for  the  defendant. 

(3)  You  are  instructed  that  the  defendant  is  not  an  insurer  of 
its  passengers,  but  that  it  is  only  liable  for  negligence.  There- 
fore, if  you  find  from  the  evidence  that"  the  defendant's  servants 
acted  with  due  care  at  the  time,  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant. 

"(4)  A  passenger  should  inform  himself  of  the  carrier's  regu- 
lations, and  should  occupy  a  seat  inside  the  car,  and  if  he  negli- 
gently stands  or  gets  up  to  get  off  while  the  train  is  moving,  and 
this  conduct  on  his  part  contributes  to  produce  the  injury  of 
which  he  complains,  he  cannot  recover,  and  your  verdict  should 
be  for  the  defendant. 

*'(5)  It  is  well  settled  that  one  who  is  injured  by  the  mere  neg- 
ligence of  another  cannot  recover  any  compensation  for  the  in- 
jury, if  he  by  his  own  ordinary  negligence  contributed  to  produce 
the  injury  of  which  he  complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  the  injury  would  not  have  happened  to 
him.  Therefore,  if  you  find  from  the  evidence  that  the  plaintiff 
negligently  got  up  while  the  car  was  moving  and  undertook  to 
get  off,  and  that  this  act  in  any  degree  contributed  to  produce  the 
injury  of  which  he  complains,  he  cannot  recover,  and  your  verdict 
must  be  for  the  defendant," 

"(8)  If  you  find  from  the  evidence  that  the  plaintiff  was  a  pas- 
senger on  a  freight  train,  then  he  was  bound  to  know  that  it  was 
not  operated  like  a  passenger  train,  that  it  did  switching,  and  that 
the  jolts  and  jars  were  greater  than  on  a  passenger  train ;  and  if 
his  failure  to  exercise  care  with  reference  to  any  of  these  things 
contributed  to  produce  the  injury  of  which  he  complains,  this 
bars  his  recovery,  and  your  verdict  must  be  for  the  defendant." 

John  N.  Cook  and  Scott  &  Head,  for  appellant. 
T,  M.  Mehaffy,  for  appellee. 

Hart^  J.  Appellant,  Abelson,  got  on  the  caboose  of  the  appel- 
lee's local  freight  train  in  Texarkana  to  go  to  Homan.  Abelson 
testifies  that  "the  station,  Homan,  was  called  out,  and  that  the 
train  stopped ;  that  he  got  up  from  his  seat,  and  went  out  to  the 
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back  of  the  caboose,  on  the  first  step;  that  just  as  he  got  there 
the  train  gave  a  jerk  and  slapped  him  with  a  piece  of  iron  on  tlie 
(ace;  that  he  had  ridden  on  local  freight  trains  before;  that  he 
>\as  badly  injured,  and  suffered  for  about  five  weeks."    In  cross- 
examination  he  stated  that  he  did  not  hear  the  conductor  warn 
the  passengers  to  keep  their  seats  until  the  train  stopped.    Other 
testimony  was  introduced  to  corroborate  his  statements.    The  de- 
fendant railway  company  introduced  one  Coleman,  who  testified 
that  he  was  a  passenger  on  the  local  freight  the  day  that  Abelson 
was  injured;  that  when  the  train  began  to  slow  up  the  passengers 
began  to  get  up,  when  the  conductor  told  them  to  keep  their 
seats  until  they  reached  the  station;  that  all  the  passengers  ex- 
cept two  kept  their  seats.    The  conductor  testified  that  there  was 
a  notice  posted  up  in  the  car  warning  passengers  that  they  were 
forbidden  to  occupy  the  movable  seats,  or  to  stand  up  while  the 
train  was  in  motion  or  switching  was  being  done.     The  other 
facts  are  sufficiently  stated  in  the  opinion.    This  is  an  action  to 
recover  damages  which  plaintiff,  Abelson,  alleges  that  he  suf- 
fered on  account  of  the  negligence  on  the  railroad  company.    The 
defendant  company  set  up  contributory  negligence  on  the  part 
of  the  plaintiff.     There  was  a  verdict  and  judgment  for  the  de- 
fendant. 

Counsel  for  the  appellant  contend  that  the  court  erred  in  re- 
fusing to  allow  the  witness  Coleman  to  answer  questions  as  to 
whether  or  not  he  had  been  riding  free  on  the  local  freight  trains 
of  the  defendant  by  permission  of  the  conductors.  The  testi- 
mony on  that  point  is  as  follows :  "Q.  You  say  you  were  a  pas- 
senger on  the  train  that  day.  Did  you  pay  your  fare  on  that 
day?  A,  I  cannot  tell  you.  I  think  I  did.  Sir.  Mehaffy  (de- 
fendant's counsel) :  We  object.  It  does  not  make  any  differ- 
ence whether  he  paid  his  fare  or  not."  The  objection  was  by 
the  court  sustained,  and  the  plaintiff  then  and  there  excepted. 
**Q.  Have  you  got  a  pass  over  the  road?  A.  No,  sir.  Q.  You 
know  this  conductor,  don't  you?  A.  Yes,  sir.  Q.  How  long 
have  you  known  him?  A.  I  do  not  know.  I  have  known  him 
five  or  six  years ;  quite  a  number.  Q.  Wasn't  he  in  the  habit  of 
letting  you  ride  free  on  the  train  at  the  time  and  prior  to  the 
time  of  the  injury?"  The  defendant  objected  to  the  question. 
"Mr.  Head:  We  have  a  right  to  show  the  bias  of  this  witness, 
if  any.  If  this  conductor  allowed  this  witness  to  ride  for  nothing 
I  think  it  proper  to  prove  it."  The  court  sustained  the  objec- 
tion, and  the  plaintiff  excepted.  It  was  decided  in  the  case  of 
Kansas  City  Southern  Ry.  Co.  z\  Belknap,  80  Ark.  591,  98  S.  W. 
366,  that  it  is  always  proper  to  show  the  bias  or  prejudice  of  a 
v/itness  toward  a  party  litigant  as  affecting  his  credibility.  In 
this  case  the  witness  answered  that  he  did  not  have  a  pass  over 
the  road  of  the  defendant  company  and  that  he  had  known  the 
conductor  five  or  six  years.     After  the  .witness  had  stated  that 
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he  did  not  remember  whether  or  not  he  had  paid  his  fare  on  that 
particular  day,  counsel  for  the  defendant  objected  to  his  answer. 
The  court  sustained  his  objection,  but  did  not  withdraw  the  testi- 
mony from  the  jury.  A  long  and  tedious  detail  by  the  witness 
concerning  his  relations  with  the  conductor  could  not  have  been 
of  more  aid  to  the  jury  in  their  deliberations.  We  do  not  think 
the  court  erred  in  sustaining  an  objection  to  further  examination 
of  the  witness  on  this  point. 

The  objection  to  the  instructions  are  not  well  taken.  While 
the  appellant  stated  to  the  jury  that  he  did  not  hear  the  warning 
given  by  the  conductor,  he  admitted  that  he  had  frequently  ridden 
on  local  freight  trains  before,  and  knew  that  there  was  posted 
in  them  warnings  similar  to  the  one  exhibited  to  the  jury,  headed 
in  large*  capital  letters.  "Warning!  Notice!  Danger!"  The 
objections  to  the  instructions  given  by  the  court  at  the  instance 
of  the  defendant  company  are  fully  covered  by  the  instructions 
given  on  behalf  of  the  plaintiff,  and  are  substantially  the  same  as 
those  approved  in  the  case  of  Railway  Co.  v.  Farr,  70  Ark.  269, 
68  S.  W.  243.  See  Krumm  v.  St.  Louis,  I.  M.  &  S.  Rv.  Co.,  71 
Ark.  593,  76  S.  W.  1075. 

Judgment  affirmed. 


Owensboro  City  R.  Co.  v,  Rcbertsox. 

(Court  of  Appeals  of  Kentucky,  Oct.  16,  1907.) 
[104   S.  W.   Rep.   707.] 

Trial — Question  for  Jury — Sufficiency  of  Evidence. — Where  there 
is  any  evidence  to  sustain  an  issue,  the  question  is  for  the  jury. 

Damages — Personal  Injury — Permanency — Question  for  Jury. — 
Where,  in  an  action  for  personal  injury,  plaintiff  testified  that  he 
had  had  headaches  since  the  injury,  that  he  had  not  had  such  head- 
aches before,  and  that  his  thigh  continued  to  pain  him  up  to  the 
time  of  the  trial,  three  months  after  the  injury,  there  was  eyidence 
of  a  permanent  injury  sufficient  to  submit  the  matter  to  the  jury. 

Appeal — Instructions — Harmless  Error. — Where,  in  an  action 
against  a  street  railway  company  for  injuries  to  a  passenger,  there 
was  evidence  of  gross  negligence  in  the  management  of  the  car,  and 
the  jury  found  such  gross  negligence,  an  instruction  that,  if  they 
found  that  the  company  was  guilty  of  gross  negligence  in  the  man- 
agement of  the  car  or  in  its  construction  or  condition,  exemplary 
damages  might  be  allowed,  was  not  prejudicial,  though  there  was  no 
evidence  of  negligence  in  the  construction  or  condition  of  the  car. 

Damages — ^Personal  Injuries — Excessive  Damages. — A  passenger 
on  a  street  car  in  a  collision  with  a  train  at  a  crossing  received  a  cut 
in  the  top  of  his  head,  his  arms,  face,  hip,  and  legs  were  bruised,  and 
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his  hands  were  punctured.  He  was  dazed  after  the  accident  due  to 
concussion  of  the  brain.  Held,  that  a  verdict  for  $600  as  compensa- 
tory damages  was  not  excessive. 

Same — Mental  Suffering.^ — One  receiving  a  phj'sical  injury  may- 
recover  not  only  for  his  physical  suffering  but  for  such  mental  suf- 
fering as  he  endured. 

Appeal  from  Circuit  Court,  Daviess  County. 
**Not  to  be  officially  reported." 

Action  by  R.  P.  Robertson  against  the  Owensboro  City  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Miller  &  Todd,  for  appellant. 

/.  D,  Atchison  and  Eli  H,  Brozvn,  for  appellee. 

HoBSON^  J.  R.  P.  Robertson  was  a  passenger  on  a  street  car 
of  the  Owensboro  City  Railway  Company.  He  got  on  the  car 
late  in  the  afternoon  for  the  purpose  of  going  home.  The  line 
of  the  street  railwav  crossed  the  track  of  the  Illinois  Central  Rail- 
road.  As  the  car  was  crossing  the  railroad  track,  the  railroad 
train  backed  into  it,  substantially  demolishing  it.  There  is  some 
conflict  in  the  evidence  as  to  how  this  occurred.  The  evidence 
tor  the  plaintiff  is  that  the  motorman  was  looking  back  in  the 
car  at  a  scuffle  that  was  going  on  between  tw^o  other  employees 
of  the  company ;  that  he  neither  stopped,  looked,  nor  listened  for 
the  train ;  that  his  car  was  running  at  about  10  miles  an  hour ; 
that  the  train  was  running  at  about  the  same  speed,  and  as  the 
car  got  upon  the  track  it  was  struck  by  the  train;  that  the  bell 
of  the  train  was  ringing ;  and  that  the  train  was  due  and  on  time. 
The  evidence  of  the  motorman  is  that  he  saw  the  train,  and  stop- 
ped the  car,  but,  thinking  that  the  train  was  going  away  from 
the  crossing,  started  up  again,  and  when  he  discovered  that  the 
train  was  backing  toward  the  crossing  it  was  too  late  for  him  to 
stop  the  car.  On  the  question  of  fact  as  to  how  the  accident  oc- 
curred the  weight  of  the  evidence  is  with  the  plaintiff.  Robert- 
son testified  that  he  was  on  the  platform  of  the  -car.    That  he  did 

♦For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  recovery,  in  an  action  for  personal  injuries,  for  the  physical 
and  mental  suffering  of  the  injured  person,  see  foot-notes  appended 
to  Waller  v.  Wilmington  City  Ry.  Co.  (Del.  Sup'r  Ct.),  21  R.  R.  R. 
727,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  foot-notes  appended  to 
McDermott  v.  Severe  (U.  S.),  21  R.  R.  R.  628,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  628  (mental  suffering);  Sappington  v.  Atlanta,  etc.,  R. 
Co.  (Ga.),  22  R.  R.  R.  846,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  846  (mental 
suffering);  foot-notes  appended  to  Bahr  ^^  Northern  Pac.  Ry.  Co. 
(Minn.),  24  R.  R.  R.  782,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  782  (mental 
suffering);  foot-notes  appended  to  Lindsay  v.  Oregon  Short  Line  R. 
Co.  (Idaho),  24  R.  R.  R.  616,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  616 
(mental  suffering);  foot-notes  appended  to  Chicago  Con.  Traction 
Co.  V.  Schritter  (111.),  24  R.  R.  R.  442,  47  Am.  &  Eng.  R.  Cas.,  X, 
S.,  442. 
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not  notice  the  train,  and  knew  nothing  of  its  striking  the  car 
until  he  was  hanging  by  his  leg  to  the  platform  of  the  rear  coach 
of  the  train  with  his  head  down.  He  had  been  unconscious  and 
did  not  know  how  he  got  in  that  position.  That  he  had  been 
carried  about  150  feet  from  the  crossing  along  the  railroad  track. 
He  testified  that  he  had  a  cut  on  the  top  of  his  head  about  three 
inches  long;  that  his  arms,  face,  and  legs  were  bruised  up;  that 
his  hand  had  two  punctures  in  it ;  that  he  thought  at  the  time  that 
the  arm  and  leg  were  broken;  that  the  arm  was  the  most  painful 
hurt  he  had;  that  his  hip  was  bruised;  that  he  had  a  cut  place 
on  his  leg;  and  that  the  hip  joint  was  very  sore  and  was  still 
painful  at  the  trial.  He  also  testified  that  on  the  following 
Friday  he  went  to  the  doctor's  office  and  had  him  to  treat  his 
wounds — ^that  is,  that  he  -was  well  enough  to  go  down  town  for 
this  purpose — and  he  had  been  attending  to  his  business  ever 
since ;  that  he  had  had  trouble  with  his  hip  and  pains  in  his  head 
such  as  he  had  never  had  before.  Two  doctors  were  introduced 
on  the  trial.  They  concurred  in  the  description  of  the  wound  in 
the  head  as  being  only  a  flesh  wound,  that  there  were  no  bones 
broken,  and  that  they  did  not  think  he  was  permanetly  injured. 
The  proof  by  one  of  the  witnesses  sustains  Robertson's  statement 
tnat  he  was  out  of  his  head  or  dazed  after  the  accident,  and  this 
the  aoctors  agree  was  due  to  concussion  of  the  brain.  The  ac- 
cident occurred  on  the  31st  of  March.  The  trial  was  had  on 
June  20th.  The  court  instructed  the  jury  .that  they  should  find 
for  the  plaintiff  compensation  for  his  injuries ;  ordinary  negli- 
gence being  confessed  in  the  answer  of  the  defendant.  He  also 
instructed  the  jury  that,  if  the  defendant  was  guilty  of  reckless 
or  wanton  negligence  or  carelessness,  they  might  allow  exemplary 
damages.  The  jury  allowed  $600  as  compensatory  damages  and 
$400  as  exemplary  or  punitive  damages,  making  in  all  $1,000, 
for  which  the  court  entered  judgment,  and  the  railway  company 
appeals. 

It  is  insisted  for  the  plaintiflF  that  the  court  erred  in  telling  the 
jury  that  if  they  believed  from  the  evidence  that  the  plaintifl"s 
injuries  were  permanent  they  should  allow  him  such  a  sum  for 
his  p'^^rmanent  injuries  as  they  reduced  his  power  to  earn  money, 
for  the  reason  that  the  evidence  did  not  show  that  he  had  sus- 
tained any  permanent  injuries.  The  rule  is,  if  there  is  any  evi- 
dence, the  question  is  for  the  jury.  The  plaintiflF  testified  that 
he  had  had  headaches  since  he  was  hurt,  and  that  this  continued 
up  to  the  trial ;  that  he  had  not  had  such  headaches  before ;  and 
tnat  his  thigh  continued  to  hurt  him  at  the  trial.  While  tne^e 
symptoms  were  not  conclusive  of  permanent  injury,  they  wer';; 
5=ome  evidence  that  there  might  be  a  permanent  injury,  and 
therefore  it  was  not  improper  to  submit  the  question  to  the  jury. 
The  defendant  also  complains  that  the  court  told  the  jury  ihat 
they  might  allow  punitive  damages  if  the  defendant  was  grossly 
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negligent  in  the  management  of  its  street  car  or  in  its  construc- 
tion or  condition,  for  the  reason  that  there  was  no  evidence  that 
there  was  any  defect  in  the  car.  We  do  not  find  anythin:^  m 
the  evidence  to  show  that  there  was  any  negligence  except  that 
of  the  molornian;  but  the  real  question  in  the  case  was  whether 
the  accident  happened  as  he  said,  or  as  described  bv  the  other 
witnesses.  If  it  happened  as  they  said,  there  was  certainly  gross 
neght^cncc  on  his  part.  The  verdict  of  the  jury  shows  tliat  tliey 
credited  this  version  of  the  occurrence.  This  being  the  question 
before  the  jury,  the  use  of  the  words  we  have  referred  to  in  the 
instructions  could  have  had  no  effect  on  the  result  of  the  case. 
If  they  had  been  omitted  it  could  have  had  no  effect  on  the  verdict. 
While  the  verdict  of  the  jury  is  large  for  the  injur\'  shown  by 
plaintiff,  we  cannot  say  that  it  is  so  large  as  to  indicate  passion 
or  prejudice  on  the  part  of  the  jury.  The  plaintiff  received  a 
physical  injury,  and  he  may  recover  compensation  not  only  for 
his  physical  suffering,  but  for  such  mental  suffering  as  he  en- 
dured. On  the  whole  record,  we  find  no  substantial  error  to  the 
prejudice  of  appellant. 
Judgment  affirmed. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Taylor. 

(Supreme    Court    of   Arkansas,    July    S,    1907.) 
[104  S.   W.   Rep.  551.] 

Damages — Grounds — Mental  Suffering.'*' — Under  the  rule  that  men- 
tal suffering  alone,  without  physical  injury  or  other  elements  of 
damages,  cannot  be  made  the  subje;:t  of  an  independent  action  for 
damages,  even  where  the  act  or  violation  of  duty  complained  of 
was  willfully  committed,  and  that  such  suffering  is  merely  an  aggra- 
vation -of  damages  when  it  naturally  ensues  from  the  act  com- 
plained of,  a  railroad  is  not  liable  for  damages  to  a  passenger  for 
mental  suffering  caused  by  mere  verbal  abuse  of  the  station  agent. 

Wood  and  Riddick,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  White  County;  Hance  N.  Hutton, 
Judge. 

Action  by  W.  L.  Taylor  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

This  is  an  action  instituted  by  W.  L.  Taylor  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff  on  account 

♦See  preceding  case,  and  foot-note. 
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of  the  willful  and  wrongful  act  of  a  servant  of  the  defendant. 
The  facts  relied  on  by  the  plaintiff  to  sustain  a  recovery  are  sub- 
stantially as  follows :  The  plaintiff  was  a  traveling  salesman  for 
a  wholesale  dry  goods  firm,  and  carried  on  his  trip  a  number  of 
sample  trunks,  weighing  in  the  aggregate  more  than  the  amount 
allowed  free  to  passengers.  He  made  a  trip  to  Judsonia,  Ark., 
a  station  on  the  line  of  defendant's  railroad,  in  the  course  of  his 
business,  and  when  he  was  ready  to  depart  from  the  town  on 
defendant's  train  he  got  into  a  controversy  with  defendant's  sta- 
tion agent  at  that  place  concerning  the  weighing  and  checking 
of  his  baggage.  The  agent  at  first  refused  to  check  the  baggage 
because  the  time  was  short  before  the  arrival  of  the  train,  and, 
when  the  plaintiff  threatened  to  report  him,  he  told  plaintiff  to 
''report  and  be  damned,"  called  him  a  *'thief,"  "a  dirty  cur," 
and  other  vile  names,  and,  after  the  plaintiff  struck  him  with  an 
umbrella,  picked  up  a  gun  in  a  threatening  attitude  toward  plain- 
tiff. He  made  no  attempt,  however,  to  shoot,  and  the  plaintiff 
sustained  no  physical  injuries  in  the  encounter.  The  agent  after- 
wards checked  the  baggage,  and  the  plaintiff  departed  with  his 
baggage  on  the  train  he  had  intended  to  take.  The  only  kinds 
of  injury  set  forth  in  the  complaint,  or  which  the  testimony  tends 
to  show,  are  mental  anguish  and  humiliation  resulting  from  the 
msulting  remarks  made  by  the  station  agent.  The  court  gave 
the  following,  among  other,  instructions,  over  the  objections  of 
the  defendant:  **If  the  jury  believe  from  the  evidence  that  the 
plaintiff  went  to  the  depot  of  defendant  company  for  the  purpose 
of  taking  passage  on  its  train,  and  at  the  time  he  had  a  mileage 
ticket  for  his  passage  and  an  excess  baggage  ticket,  and  exhibited 
the  same  to  the  agent.  Ford,  then  he  was  entitled  to  all  the  privi* 
jeges  and  protection  of  a  passenger,  and  it  was  the  duty  of  the 
defendant  company,  through  its  agent,  Ford,  to  treat  him  civilly, 
politely,  and  if  you  believe  from  the  testimony  that,  when  the 
plaintiff  went  to  the  depot,  he  had  a  mileage  ticket  and  excess 
baggage  ticket,  and  presented  the  same  to  the  agent,  and  that  he 
mtended  to  take  passage  on  the  defendant's  train,  and  the  agent, 
Ford,  treated  him  in  an  insulting  manner,  by  imputing  to  him 
dishonest  conduct,  and  otherwise  willfully,  wantonly,  or  malici- 
ously insulted  or  assaulted  him,  then  the  plaintiff  is  entitled  to 
recover,  and  in  arriving  at  damages  to  which  he  is  entitled  you 
should  allow  him  a  fair  pecuniary  compensation  for  such  dam- 
ages as  were  the  direct  consequences  of  the  act  complained  of, 
for  any  mental  excitement,  anguish  of  mind,  sense  of  shame  and 
humiliation,  if  any,  which  he  may  have  suffered  by  reason  of  the 
wrongful  conduct  of  the  agent,  Ford."  The  court  also  refused 
to  instruct  the  jury,  as  requested  by  the  defendant,  that  there 
could  be  no  recovery  for  mental  anguish,  shame,  and  humiliation 
resulting  from  the  insults  offered.    Plaintiff  recovered  judgment 
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below  for  the  sum  of  $4,500  damages,  and  the  defendant  ap- 
pealed. 

T,  M.  Mehaffy  and  /.  E.  IVilliams,  for  appellant. 
/.  IV.  &  M,  House,  for  appellee. 

McCuLLOCH,  J.  (after  stating  the  facts  as  above).  Many 
questions  are  presented  in  the  record  for  our  consideration,  but 
tlie  controlling  one,  for  the  purpose  of  disposing  of  this  case 
here,  is  whether  or  not  the  plaintiff  is  entitled,  under  the  circum- 
stances shown  in  the  case,  to  recover  damages  for  mental  an- 
guish and  humiliation,  unaccompanied  by  physical  injur}'.  The 
evidence  shows  sufficiently  to  warrant  a  finding  that  the  station 
agent  of  the  railway  company,  while  the  plaintiff  was  in  the  sta- 
tion for  the  purpose  of  having  his  baggage  checked  preparatory 
to  taking  passage  on  the  train,  and  while  he  was  conferring  with 
said  agent  concerning  the  checking  of  his  baggage,  willfully  and 
without  provocation  insulted  him  by  the  use  of  profane,  threaten- 
ing and  defamatory  language.  We  do  not  determine  whether 
ihe  plaintiff  should  be  held,  under  the  circumstances,  to  be  a 
passenger  in  the  sense  that  'the  railway  company  owed  him  the 
same  duty  of  protection  from  willful  acts  of  its  servants  that  it 
owes  to  passengers  on  trains.  We  prefer  to  dispose  of  the  ques- 
tions of  the  defendant's  liability  for  the  mental  suffering  and 
humiliation  as  elements  of  damages,  disconnected  from  any  phy- 
sical injury,  on  the  broader  ground,  treating  the  plaintiff,  for  the 
purpose  of  testing  this  question,  as  a  passenger  in  the  must  com- 
plete sense. 

The  precise  question  involved  has  never  been  determined  by 
this  court.  In  Railway  z'.  Wilson,  70  Ark.  136,  66  S.  W^  661,  the 
question  was  mentioned,  but  expressly  reserved  for  decision ;  the 
court  saying :  "It  is  certain  there  could  be  no  recovery  for  men- 
tal anguish  unaccompanied  by  personal  injury,  where  there  was 
no  willful,  wanton,  or  malicious  wrong  done.  Whether  there 
could  be  recovery  for  mental  suffering  alone  we  reserve  -for  de- 
cision." In  the  Peay  Case,  64  Ark.  538,  43  S.  W.  965,  39  L.  R.  A. 
463,  the  court  held  with  respect  to  the  liability  of  a  telegraph 
company  for  negligent  failure  to  promptly  transmit  and  deliver 
a  message  that  there  could  be  no  recovery  for  mental  anguish 
independent  of  and  disconnected  from  a  physical  injury.  And 
in  Davis  v,  Richardson,  76  Ark.  348,  89  S.  W.  318,  we  held  that 
there  could  be  no  recovery  of  damages  by  a  female  from  an  in- 
dividual for  mental  anguish  on  account  of  an  indecent  proposal 
made  to  her.  The  court  said  in  the  opinion  that  mental  suffer- 
ing and  humiliation  are  not  elements  of  damages,  citing  the  Peay 
Case.  In  Railway  Co.  v.  Anderson,  67  Ark.  123,  S3  S.  W.  673, 
the  court  held  that  in  an  action  by  a  passenger  to  recover  dam- 
ages for  being  wrongfully  carried  beyond  her  destination,  where 
no  physical  injury  resulted  or  other  loss  or  injury  except  mental 
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anxiety  and  suffering,  there  could  be  no  recovery  for  the  mental 
suffering.  In  that  case  there  were  no  facts  or  circumstances  in- 
dicating malice  or  willfulness,  and  no  insult  offered  to  the  plain- 
tiff, but  the  mental  suffering  was  claimed  to  have  resulted  from 
the  anxiety  on  account  of  the  delay  in  getting  back  to  her  desti- 
nation, and  in  being  compelled,  during  the  period  of  the  delay, 
to  remain  in  the  company  of  a  crowd  of  partially  intoxicated, 
boisterous,  and  profane  passengers.  So  we  see  that  it  has  been 
decided  by  the  court  that  a  corporation  is  not  liable  for  mental 
suffering  unaccompanied  by  physical  injury,  inflicted  by  the  neg- 
ligence of  its  servants  in  the  performance  of  a  contract,  there  be- 
ing no  element  of  willfulness  in  the  commission  of  the  negligent 
act  complained  of,  and  that  an  individual  is  not  liable  for  the 
wrongful  infliction  of  mental  suffering,  unaccompanied  by  physi- 
cal injury,  even  where  there  is  the  element  of  willfulness  in  the 
commission  of  the  act  complained  of. 

It  only  remains,  therefore,  to  decide  whether  a  railway  cor- 
poration is  liable  for  such  mental  suffering  and  humiliation  un- 
accompanied by  any  physical  injury  inflicted  upon  passengers  by 
the  wrongful  act  of  one  of  its  servants  willfully  committed.  The 
questions  already  decided  by  this  court,  as  above  stated,  are 
sought  to  be  distinguished  from  the  facts  of  this  case  on  two 
points,  viz.:  First,  that  the  act  complained  of  was  committed 
by  a  servant  of  the  railway  company  in  violation  of  the  contrac- 
tual duty  which  the  carrier  owed  to  its  passengers  to  afford  them 
protection  from  either  the  negligent  or  willfully  wrongful  acts 
of  its  servants ;  and,  second,  that  the  injury  resulted  from  the 
willful  acts  of  the  servant  oi  the  carrier.    We  do  not  think  that  ! 

the  distinctions  are  sound.     It  is  true  that  a  carrier  owes  to  its  ' 

passengers  the  absolute  duty  of  protection  against  either  the  negli- 
gence or  willfulness  of  its  servants.  Railway  v.  Dowgiallo  (Ark.) 
101  S.  W.  412,  and  authorities  cited.  But  the  carrier  in  such 
case  can  be  required  to  respond  only  in  such  damages  as  the  law 
takes  heed  of  as  proper  elements  of  damages.  If  mental  suffer- 
ing and  humiliation,  unaccompanied  by  any  physical  injury,  are 
not  accounted  in  law  as  elements  of  damages  in  other  cases,  we 
see  no  reason  why  they  should  be  made  so  in  testing  the  liability 
of  a  carrier  for  the  wrongful  acts  of  its  servants.  While,  as  has 
been  said,  the  carrier  is  liable  to  the  passenger  for  all  proper 
damages  resulting  from  negligent  or  willful  acts  of  its  servants, 
yet  mental  suffering  independent  of  physicial  injury  is  not  spe- 
cially made  an  element  of  damages  applicable  in  that  kind  of  case. 
It  is  not  becuase  the  carrier  is  not  liable  for  the  willful  acts  of 
its  servants  that  it  escapes  responsibility  for  such  injury,  but  be- 
cause the  character  of  the  injury  is  not  such  that  the  law  affords 
compensation  for.  The  reason  that  mental  suffering  unaccom- 
panied by  physical  injury  is  not  considered  as  an  element  of  re- 
coverable damages  is  that  it  is  deemed  to  be  too  remote,  uncer- 
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tain,  and  difficult  of  ascertainment;  and  the  reason  that  such 
suffering  is  allowed  as  an  element  of  damages,  when  accom- 
panied by  physical  injury,  is  that  the  two  are  so  intimately  con- 
nected that  both  must  be  considered  because  of  the  difficulty  in 
separating  them.  4  Sutherland  on  Damages,  §  1245 ;  Fell  z\ 
Coal  Mining  Co.,  23  Mo.  App.  216;  Chapman  v.  Telegraph  Co., 
88  Ga.  763,  IS  S.  E.  901,  17  L.  R.  A.  430,  30  Am.  St.  Rep.  183; 
Johnson  v.  Wells  Fargo  Co.,  6  Nev.  224,  3  Am.  Rep.  245; 
Wyman  v,  Leavitt,  71  Me.  227,  36  Am.  Rep.  303;  Ewing  z\ 
Pittsburg,  etc.,  Ry.  Co.,  147  Pa.  40,  23  Atl.  340,  14  L.  R.  A. 
666,  30  Am.  St.  Rep.  709.  "So  far  as  mental  suffering  originat- 
ing in  physical  injury  is  concerned,'*  says  Judge  Lumpkin  in 
the  Georgia  case  cited  above,  *'it  is  rightly  treated  as  undistin- 
guishable  from  the  physical  pain.  On  ultimate  analysis,  all  con- 
sciousness of  pain  is  a  mental  experience,  and  it  is  only  by  refer- 
ence back  to  its  source  that  one  kind  is  distinguished  as  mental 
and  another  as  physical.  So  in  case  of  physcial  injury,  the  mental 
suffering  is  taken  into  view.  But,  according  to  good  authorities^ 
where  it  is  distinct  and  separate  from  the  physical  injury,  it  can- 
not be  considered."  "Mental  anguish,  of  itself,  it  is  said,  has 
never  been  treated  as  an  independent  ground  of  damages  so  as 
to  enable  a  person  to  maintain  an  action  for  that  injury  alone: 
neither  has  insult  nor  contumely."  Wood's  Mayne  on  Damages, 
p.  75.  And  it  was  said  in  an  English  case  many  years  ago  that 
"mental  pain  and  anxiety  the  law  cannot  value,  and  does  not 
pretend  to  redress  when  the  unlawful  act  complained  of  causes 
that  alone."  Lynch  v.  Knight,  9  H.  L.  577.  Mr.  Sutherland 
says  that:  "Mental  suffering  alone,  unconnected  with  any  other 
legal  wrong,  will  not,  according  to  the  great  weight  of  authority, 
support  an  action.  It  is  only  when  some  act  is  done  which  will 
constitute  a  cause  of  action  that  such  suffering  can  be  considered. 
This  is  not  a  cause  of  action,  but  an  aggravation  of  damages, 
when  it  naturally  ensues  from  the  act  complained  of."  4  Suther- 
land on  Damages,  §  1245. 

The  authorities  are  by  no  means  harmonious  on  this  question, 
and  we  confess  that  there  are  many  cases  holding  contrary  to 
the  views  we  exgress.  Most  of  them,  however,  are  cases  decided 
in  states  where  the  courts  are  fully  committed  to. the  doctrine  of 
allowing  recovery  for  mental  suffering  unaccompanied  by  phys- 
ical injury.  Some  of  the  authorities,  though,  holding  to  the  con- 
trary doctrine,  are  in  states  where  the  courts  had  previously  re- 
fused to  allow  such  an  element  of  recovery  in  telegraph  cases. 
These  cases  are  found  in  the  states  of  Georgia,  New  York,  and 
Missouri.  Cole  v,  Atlanta  &  West  Point  Ry.  Co.,  102  Ga.  474, 
31  S.  E.  107;  Gillespie  v.  Brooklyn  Heights  Ry.  Co.,  178  N.  Y. 
347,  70  N.  E.  857,  66  L.  R.  A.  618,  102  Am.  St.  Rep.  503; 
Smith  V.  Atchison,  P.  &  S.  Ry.  Co.,  122  Mo.  App.  85,  97  S.  W. 
1007.    We  are  unable  to  harmonize  the  doctrine  of  these  cases 
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with  the  former  holdings  of  the  same  court,  that  there  could  be 
no  recovery  for  such  an  element  of  damages  against  a  public 
service  corporation  for  a  breach  of  its  contracts,  nor  is  the  rea- 
soning of  the  above  cited  cases  reconciable  with  each  other.  We 
fail  entirely  to  see  how  a  distinction  can  be  founded  upon  the 
mere  fact  that  the  injury  results  from  the  willful  act  of  the  serv- 
ants of  the  corporation  or  from  a  willful  breach  of  its  contract. 
If  the  infliction  of  mental  suffering  alone  can  be  made  the  sub- 
ject of  an  action  to  recover  damages  in  any  case,  we  cannot  see 
why  such  recovery  should  not  be  allowed,  even  though  it  is  in- 
flicted by  mere  negligence,  and  not  by  a  willful  act.  As  this 
court  has  already  held  in  the  Peay  Case  that  a  negligent  act  re-  . 
suiting  in  mental  suffering  only  cannot  be  made  the  subject  of 
an  independent  action  for  damages,  we  think  that  the  only  logical 
result  of  that  holding  is  to  say  that  such  damages  cannot  be  re- 
covered merely  because  there  is  an  element  of  willfulness  in  the 
commission  of  the  act  complained  of. 

When  this  court  reached  the  conclusion  in  the  one  case  that 
the  corporation  could  not  be  required  to  respond  in  damages  for 
mental  anguish  alone  on  account  of  the  negligent  act  of  its  em- 
ployees, and  in  the  other  case  that  an  individual  could  not  be  made 
to  respond  in  damages  for  mental  suffering  alone  on  account  o.f 
willful  act,  we  think  that  it  established  a  doctrine  that  neces- 
sarily precludes  recovery  in  this  case.  We  prefer  to  adhere  to 
the  rule,  as  a  sound  one,  that  mental  suffering  alone,  unaccom- 
panied with  physical  injury  or  any  other  element  of  recoverable 
damages,  cannot  be  made  the  subject  of  an  independent  action 
for  damages,  even  where  the  act  or  violation  of  duty  complained 
of  was  willfully  committed;  and  that  such  suffering  does  not  of 
itself  constitute  a  cause  of  action,  but  is  merely  "an  aggravation 
of  damages  when  it  naturally  ensues  from  the  act  complained  of." 

There  is  no  evidence  tending  to  show  that  the  plaintiff  sus- 
tained any  injury  at  all,  except  mental  anguish  and  sense  of 
ohame  and  humiliation  on  account  of  the  insulting  language  used 
toward  him  by  the  station  agent;  but  the  instruction  of  the  court 
permitted  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff  based 
entirely  upon  those  elements  of  damages  resulting  from  the  in- 
sulting language  used  as  an  independent  ground  of  action. 

Reversed  and  remanded. 

Wood  and  Riddick,  JJ.,  dissent. 
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(Supreme   Court  of  Arkansas,   April  29,   1907.) 
[102   S.   W.    Rep.   363.] 

Carriers — Injuries  to  Passengers — Question^  for  Jury.* — In  an  ac- 
tion by  a  passenger  for  personal  injury  al]eged  to  have  been  sus- 
tained in  getting  off  a  moving  train  under  the  direction  of  the  train 
porter,  the  questions  of  negligence  and  contributory  negligence  are 
for  the  jury  to  determine  under  proper  instructions. 

Same — Sufficiency  of  Evidence — Negligence  of  Defendant. — In  an 
action  by  a  passenger  for  personal  injuries  sustained  in  getting  off 
a  moving  train,  evidence  considered,  and  held  sufficient  to  sustain 
the  special  finding  of  the  jury  that  defendant  was  negligent  in 
telling  plaintiff  to  get  off  the  train,  and  that  defendant  caused  plaintiff 
to  take  the  jump. 

Same — Instructions. — In  an  action  by  a  passenger  for  personal  in- 
juries sustained  in  jumping  off  a  moving  train  under  the  direction  of 
defendant's  porter,  an  instruction  that  ^'carriers  of  passengers  by 
steam  are  held  to  the  highest  degree  of  care,  and  are  responsible 
for  the  smallest  negligence  to  such  passengers,**  is  not  reversible 
error,  where  the  other  instructions  made  clear  the  predicate  for  the 
cause  of  action,  and  under  the  instructions,  as  a  whole,  the  jury 
could  not  have  taken  the  instruction  as  referring  to  the  conduct  of 
the  porter. 

Damages — Instructions. — In  an  action  for  personal  injuries,  it  is 
error  to  authorize  a  recovery  for  the  expenses  of  medical  treatment 
where  there  is  no  evidence  of  the  amount  of  such  expenses. 

Appeal — Review — Correction '  of  Error — Remitting  Part  of  Verdict. 
— The  action  of  the  lower  court  in  permitting  a  judgment  for  plain- 
tiff in  a  personal  injury  action  to  stand  after  $100  was  deducted  there- 
from, on  the  theory  that  the  remittance  would  correct  the  mistake 
in  giving  an  instruction  authorizing  recovery  for  medical  expenses, 
in  the  absence  of  proof  of  the  amount  of  such  expenses,  will  not 
be  held  error. 

Damages — Personal  Injuries — Impairment  of  Earning  Capacity — 
Sufficiency  of  Evidence— Question  for  Jury. — In  a  personal  injury 
action,  evidence  considered,  and  held  to  take  the  question  of  de- 
creased earning  capacity  to  the  jury. 


♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  alight  from  a  moving 
train  or  car,  see  foot-notes  appended  to  Louisville  &  N.  R.  Co.  (Ky.), 
22  R.  R.  R.  830,  43  Am.  &  Eng.  R.  Cas.,  N.  S.»  830;  Burke  t-.  Bay 
City  Traction  &  Elev.  Co.  (Mich.),  22  R.  R.  R.  758,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  758;  foot-notes  appended  to  United  Rys.  &  Elcc.  Co. 
V.  Weir  (Md.),  22  R.  R.  R.  472,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  472; 
foot-notes  appended  to  Sweet  v.  Birmingham  Ry.  &.  Elcc.  Co.  (Ala.), 
22  R.  R.  R.  468,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 
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Same — Excessive  Damages. — In  an  action  for  personal  injuries, 
where  the  evidence  shows  a  serious  injury  to  plaintiff's  face  and 
great  pain;  that  a  bone  was  driven  in  against  his  ears  so  as  to  cause 
partial  deafness;  that  he  was  suffering  pain  some  two  years  after- 
wards; that  his  face  was  disfigured  for  some  time  at  least;  and  that 
he  had  incurred  some  expense  and  was  unable  to  do  work  as  he  had 
before — a  judgment  for  $2,400  is  not  excessive. 

Same — Mental  Pain.t — In  a  personal  injury  action,  where  the  evi- 
dence proved  serious  injury,  great  pain,  and  the  fear  of  death  for 
many  days,  also  that  plaintiff  was  disfigured  in  the  face  for  a  time, 
and  that  two  years  afterwards  he  still  suffered  pain,  there  was  no 
error  in  including  the  element  of  mental  pain  in  an  instruction  on 
the  subject  of  damages. 

Battle  and  Wood,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Union  County;  Chas.  W.  Smith, 
Judge. 

Action  by  W.  D.  Leamons  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  From  a  judgment  for  plain- 
tifl  defendant  appeals.     Affirmed. 

According  to  plaintiff's  testimony,  he  bought  a  ticket  from 
Palestine,  Tex.,  to  El  Dorado,  Ark.,  by  the  way  of  Gurdon,  a 
junction,  got  to  Gurdon  early  in  the  morning,  and  had  to  change 
cars  there  and  wait  until  the  train  came  from  the  north.  The 
trains  going  to  Texarkana  and  El  Dorado  head  the  same  way  at 
the  depot  for  about  half  a  mile.  When  a  train  came  in  from  the 
north,  he  walked  up  to  it,  and  was  asked  by  a  negro,  who  was 
assisting  people  on  the  train,  as  to  his  destination.  After  being 
told  that  it  was  El  Dorado,  he  took  plaintiff  by  the  arm  and 
assisted  him  on  the  train.  Plaintiff  took  a  seat,  and  as  the  train 
was  moving  on,  the  man  came  in  and  asked  if  plaintiff  was  the 
gentleman  he  told  this  was  the  El  Dorado  train.  On  being  an- 
swered in  the  affirmative,  he  said  that  he  had  made  a  mistake; 
that  the  train  went  to  Texarkana.  Plaintiff  then  got  up  and 
walked  to  the  steps  of  the  vestibule,  but  found  it  closed,  and 
turned  to  go  back,  when  he  met  the  negro  coming  in  a  trot,  who 
came  and  opened  the  door  and  told  him  to  make  haste  and  get 
off.  As  he  got  off,  he  fell  on  some  coal  and  cut  his  face,  break- 
mg  his  cheek  bone,  skinning  and  cutting  his  nose  and  bruising 
his  shoulder.  He  was  thrown  by  the  motion  of  the  cars,  and  the 
injury  was  caused  by  his  falling  on  the  coal.  On  cross-examina- 
tion "the  plaintiff  testified  that  he  knew  the  train  was  moving 

tSee  foot-notes  appended  to  Baker  v.  Northern  Pac.  Ry.  Co. 
(Minn.),  24  R.  R.  R.  782,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  782;  foot- 
notes appended  to  Lindsay  v.  Oregon  Short  Line  R.  Co.  (Idaho),  24 
R.  R.  R.  616.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  foot-notes  appended 
to  Chicago  Con.  Traction  Co.  (111.),  24  R.  R.  R.  442,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  442. 
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when  he  jumped  and  fell ;  that  he  saw  the  conductor,  but  did  not 
speak  to  him  nor  ask  him  to  stop  the  train ;  that  he  spoke  to  no  one 
except  the  porter  and  requested  no  one  to  have  the  train  stopped ; 
that  he  did  not  know  how  far  he  had  gone  down  the  road  when  he 
jumped  off ;  that  he  did  not  know  that  the  porter  gave  the  signal  for 
the  train  to  stop  before  he  jumped ;  that  he  supposed  the  signal  was 
given  after  he  jumped ;  that  there  had  been  none  given  before  he 
jumped  off ;  that  he  could  have  heard  it,  if  it  had  been  given ; 
that  the  train  stopped  immediately  after  he  jumped  and  within 
200  or  300  yards  after  the  coach  passed  him.  The  testimony  of 
several  witnesses  for  the  defendant  indicated  that  the  signal  to 
stop  had  been  given  before  the  plaintiff  jumped,  and  the  engineer 
testified  that,  after  applying  the  brakes,  he  looked  out  of  the 
windows  and  saw  the  plaintiff  jump;  that  the  train  was  already 
blowing  up  and  coming  to  a  stop  when  he  jumped.  The  jury  by 
special  verdict  found  that  the  defendant  was  negligent  in  urging 
plaintiff  to  take  the  leap  and  that  it  was  the  cause  of  plaintiff's 
taking  the  jump,  and  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  jumping.  There  was  a  verdict  for  $2,500,  from 
which  plaintiff  remitted  $100.  Other  facts  are  shown  in  the 
opinion. 

Tom  M.  Mchaffy,  for  appellant. 

R,  G.  Harper  and  Thornton  &  Thornton,  for  appellee. 

Hill,  C.  J.    The  reporter  will  state  the  facts  of  the  case. 

1.  Suffice  it  to  say  that  this  was  an  action  for  personal  injury 
received  in  getting  off  a  moving  train^  where  it  is  claimed  that 
the  passenger  got  off  under  the  directions  of  the  train  porter,  and 
m  reliance  of  his  superior  knowledge  of  the  safety  of  the  act. 
The  question  of  negligence  and  contributory  negligence  was 
properly  submitted  to  the  jury.  It  has  frequently  been  held  by 
this  court  that  in  cases  like  this  the  question  is  one  to  be  deter- 
mined by  the  jury  under  proper  instructions.  Railway  v,  Can- 
trell,  37  Ark.  519,  40  Am.  Rep.  105;  RaiLway  v.  Atkins,  46  Ark. 
423;  Railway  v.  Baker,  67  Ark.  531,  55  S.  W.  941.  There  were 
special  findings  of  the  jury  which  settled  the  question  of  negli- 
gence and  contributory  negligence,  and  there  was  evidence  sus- 
taining those  findings. 

2.  The  second  instruction,  which  is  a  general  statement  that 
"carriers  of  passengers  by  steam  are  held  to  the  highest  degree 
of  care,  and  are  responsible  for  the  smallest  negligence  to  such 
passengers,"  is  criticised  as  being  inapplicable  to  the  facts.  The 
court  is  unable  to  see  where  a  general  statement  of  this  kind 
could  be  misleading  to  a  jury,  and  it  is  not  thought  that  under 
the  instructions  as  a  whole  the  jury  could  have  taken  this  one 
as  referring  to  the  conduct  of  the  porter  of  the  train,  and  that 
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he  was  held  to  the  highest  degree  of  care  in  advising  appellant 
to  jump,  and  that  any  slight  negligence  on  his  part  would  be 
sufficient  upon  which  to  base  a  cause  of  action,  as  the  court  in 
other  instructions  made  clear  the  predicate  for  the  cause  of  ac- 
tion. 

3.  Other  criticisms  of  the  instructions  have  been  considered; 
but  the  instructions  as  a  whole  fairly  present  the  law.  Among 
t;ie  elements  of  recovery  the  jury  are  told  that  they  might  con- 
sider "any  debts  he  may  have  incurred  or  paid  out  by  attempting 
a  cure,  as  well  as  any  losses  he  may  have  sustained,  by  reason 
of  a  loss  of  his  earning  capacity  on  account  of  said  wound." 
The  evidence  showed  that  appellee  was  under  the  care  of  a 
doctor  at  Gurdon,  who  dressed  his  face  and  sewed  it  up,  and  after 
he  got  home  he  was  at  some  expense  there;  but  the  amount  of 
his  expenses  at  either  place  is  not  shown.  After  the  verdict  ap- 
pellee remitted  $100  on  account  of  the  failure  of  the  proof  to 
show  the  amount  of  these  items.  It  was  error  to  enumerate  the 
items  of  expense  as  something  recoverable,  unless  there  was  evi- 
dence thereof.  But  the  evidence  here  shows  that  there  was  nec- 
essarily some  expense  incurred  in  dressing  appellee's  face  and 
sewing  it  up  at  Gurdon,  and  some  expense  at  home.  It  seems 
reasonable  that  $100  should  have  covered  such  items.  At  least, 
the  court  cannot  say  that  the  circuit  court  erred  in  allowing  the 
judgment  to  stand  after  the  $100  was  deducted  therefrom  on  the 
tlieory  that  it  would  correct  the  error  in  allowing  the  question 
to  go  to  the  jury  without  the  evidence  being  explicit  as  to  the 
amount  of  such  expenses.  As  to  the  last  element,  of  loss  sus- 
tained by  reason  of  decrease  in  earning  capacity  on  account  of 
the  wound,  the  evidence  is  meager,  yet  it  is  sufficient  for  this  ele- 
ment to  be  enumerated  in  the  charge.  The  evidence  shows  a  seri- 
ous injury  to  appellee's  face,  that  the  bone  was  driven  in  against 
the  ear,  which  caused  partial  deafness.  He  was  asked:  *'What 
effect,  if  any,  has  that  had  upon  your  capacity  to  labor  and  per- 
form your  ordinary  avocation?"  He  answered:  "I  suppose  a 
right  smart.  I  have  not  been  able  to  do  work  since  like  I  did 
before."  There  is  nothing  to  show  what  he  did  before  nor  his 
earnings;  but,  taking  the  evidence  as  a  whole  and  his  physical 
condition,  there  was  enough  for  the  jury  to  consider  a  decrease 
in  his  earning  capacity  from  the  time  of  the  accident  to  the  time 
of  the  verdict.  The  verdict  is  moderate  in  view  of  the  serious- 
ness of  the  injury  and  the  great  pain  attending  it  for  so  long  a 
period. 

4.  The  instruction  is  also  criticised  as  containing  an  element 
for  mental  pain  and  anguish.  The  evidence  shows  a  very  serious 
injury,  great  pain,  and  for  many  days  the  fear  of  death  was  upon 
appellee  by- reason  of  his  injuries;  and  he  was  still  suffering  pain 
some  two  years  thereafter.  It  is  not  clear  from  this  record 
whether  he  was  permanently  disfigured  in  his  face.     Certainly- 
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he  was  disfigured  for  a  time.     There  was  no  error  in  including 
the  element  of  mental  pain  in  the  charge. 

On  the  whole  cause,  the  court  is  unable  to  find  anv  reversible 
error,  and  the  case  is  affirmed. 

Battle  and  Wood,  JJ.,  dissent. 


Purvis  v,  Buffalo,  R.  &  P.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Nov.  14,  1907.) 

[68    Atl.    Rep.    189.] 

Carriers — Person  Leaving  Train — Contributory  Negligence.*^ — 
Where  a  person  goes  on  a  train  at  a  station  with  the  permission  of 
the  trainmen  to  locate  his  family  in  a  sleeper,  and  as  he  starts  to 
leave  the  car,  while  the  train  was  moving,  the  brakeman  tells  him  to 
hurry  up,  and  he  is  thrown  under  the  moving  car  and  is  injured,  he 
is  guilty  of  contributory  negligence. 

Appeal  from  Court  of  Common  Pleas,  Butler  County. 

Action  by  L.  O.  Purvis  against  the  Buffalo,  Rochester  & 
Pittsburg  Railroad  Company.  Judgment  for  defendant.  From 
an  order  refusing  to  take  off  nonsuit,  plaintiff  appeals.    Affirmed. 

The  court  entered  a  compulsory  nonsuit,  which  it  subsequently 
refused  to  take  off ;  Galbreath,  P.  J.,  filing  the  following  opinion : 

"A  careful  re-examination  of  this  case  on  the  pending  motion 
has  not  convinced  us  that  error  was  committed  in  directing  a 
compulsory  nonsuit.  On  the  night  of  July  11,  1905,  near  mid- 
night, at  Butler,  plaintiff  entered  a  Pullman  coach  comprising 
part  of  a  train  which  runs  from  Pittsburg,  Pa.,  to  Buffalo,  N.  Y., 
over  defendant's  road.  The  train  is  known  as  *the  Flyer'  and  has 
the  reputation  of  being  a  fast  train,  which  was  known  to  the 
plaintiff.  He  entered  the  coach  with  his  wife  and  daughter, 
whose  destination  was  a  point  in  Canada.  He  had  secured  a 
stateroom  for  them,  and,  by  reason  of  the  condition  of  his  wife's 
licalth,  was  anxious  to  know  that  the  quarters  engaged  were  such 
as  he  had  stipulated  for  and  were  suited  to  her  condition.  In 
order  to  be  assured  of  this,  as  well  as  to  assist  his  wife  and 
daughter  with  their  baggage,  he  entered  the  train  with  them, 
informing  the  brakeman  as  he  w-as  about  to  enter  that  he  himself 
was  not  going  away,  but  only  his  wife  and  daughter.  Quite  a 
number  of  others  boarded  the  train  at  the  Butler  station.  The 
plaintiff,  his  wife,  and  daughter  entered  the  coach  at  the  rear 
end,  and  walked  the  length  of  the  car,  about  76  feet,  to  the  staTc- 

♦See  preceding  case,  and  foot-notes. 
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room,  which  was  located  at  the  front  end  of  the  coach.  After 
seeing  his  wife  and  daughter  safely  located  in  their  room,  the 
suggestion  was  made  to  him  by  some  one  that  the  train  was 
starting  or  about  to  start,  and  that  he  had  better  get  off,  which 
ne  proceeded  to  do.  The  plaintiff  testifies  as  follows:  'Well, 
Mrs.  Purvis,  when  I  said  that  I  guessed  everything  is  all  right, 
she  says,  "Now  hurry  and  get  off;"  and  Mr.  Haworth  says, 
"Yes,  I  guess  the  train  is  in  motion,"  and  the  conductor  was 
standing  right  alongside  of  me.'  The  aisle  of  the  car  was  im- 
peded by  others  who  had  entered  with  their  baggage,  and  who 
were  in  the  act  of  getting  located  in  their  berths,  which  neces- 
sarily retarded  somewhat  the  plaintiff's  progress  to  the  rear  of 
the  car,  where  he  had  entered.  On  his  way  down  the  aisle  some 
one  suggested  to  him  that  he  had  better  hurry,  as  the  train  was 
moving.  As  he  approached  the  rear  enterance,  the  brakeman 
opened  the  outside  door  of  the  coach  and  said  to  him,  *Hurry 
and  get  off.'  The  night  was  wet  and  dark,  with  little  light  on 
the  platform.  The  plaintiff  stepped  to  the  platform,  facing  the 
direction  in  which  the  train  was  moving.  As  he  jumped,  a  dis- 
tance of  about  20  inches,  to  the  platform,  the  train,  in  quickening 
its  motion  gave  a  lurch,  the  plaintiff  alighted  on  the  platform, 
but  his  feet  struck  against  something,  and  he  slipped  and  fell 
under  the  car  and  was  injured  in  the  way  testified  to  by  him. 
The  point  on  the  platform  where  he  alighted  was  about  145  feet 
from  the  point  where  he  had  entered,  which  was,  therefore,  the 
distance  the  train  had  already  moved  when  plaintiff  jumped 
from  it. 

"The  plaintiff  not  being  a  passenger  on  defendant's  train,  or- 
dmary  care  was  the  measure  of  defendant's  duty  toward  him. 
Lucas  V.  New  Bedford,  etc.,  R.  R.  Co.,  72  Mass.  64,  66  Am. 
Dec.  406.  It  would  be  difficult  to  say,  we  think,  under  the  evi- 
dence, that  the  defendant  company  in  any  respect  failed  in  the 
exercise  of  that  measure  of  care  toward  him.  The  compulsory 
nonsuit  was  not,  however,  put  upon  that  ground,  but  was  di- 
rected because,  under  the  evidence  and  the  law  applicable  thereto, 
me  plaintiff  was  deemed  guilty  of  contributory  negligence.  The 
rule  of  law  governing  cases  of  this  kind  has  been  stated  in  many 
cases.  As  a  general  proposition,  it  is  negligence  in  a  passenger 
to  jump  from  a  moving  train,  but  to  this  general  rule  there  are 
tare  exceptions,  as  when  the  passenger  is  placed  in  peril  by  the 
default  or  negligence  of  the  company,  or  when  he  leaves  the  train 
while  it  is  in  motion  by  direction  of  the  company's  agents,  it  is 
for  the  jury  to  say,  upon  the  evidence,  whether  the  act  was  negli- 
gent or  not.  Penna.  R.  R.  Co.  v.  Lyons,  129  Pa.  113,  18  Atl. 
759,  15  Am.  St.  Rep.  701.  A  more  recent  statement  of  the  gen- 
eral rule,  which  indicates  that  its  strictness  has  not  been  in  any 
degree  relaxed,  is  found  in  Boulfrois  v.  Traction  Co.,  210  Pa. 
263,  59  Atl.  1007,  105  Am.  St.  Rep.  809,  wherein  it  is  said  'that 
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lo  get  on  or  off  a  moving  car,  whether  propelled  by  steam  or 
electricity,  is  negligence  per  se  in  him  who  attempts  it.' 

"On  part  of  plaintiff,  it  is  contended  that  his  case  comes  within 
one  of  the  exceptions  to  the  rule,  by  reason  of  the  language  of 
the  brakeman  who  said  to  him,  when  he  was  about  to  get  off  the 
train,  'Hurry  up  and  get  off,'  which,  it  is  urged,  was  equivalent 
to  a  direction  to  him  to  get  off.  As  tending  to  indicate  what  is 
legarded  by  the  courts  of  our  state  as  •such  a  direction  by  the 
agents  of  the  company  as  will  take  a  case  out  of  the  general 
rule,  two  cases  may  be  cited.  The  first  of  these  is  Deerv  z\ 
Railroad  Co.,  163  Pa.  403,  30  Atl.  162,  where  a  passenger  riding 
in  a  combination  car  got  off  through  the  side  door,  with  the  help 
of  the  conductor  standing  on  the  ground  outside,  who  extended 
his  hand  to  help  her  alight,  at  the  same  time  saying,  'Step  lively, 
madam,  step  lively.'  In  so  getting  off  she  was  injured,  and  in  a 
suit  against  the  company  for  damages  was  nonsuited.  The  action 
of  the  court  was  on  writ  of  error  affirmed,  and,  while  the  act  of 
the  plaintiff  in  alighting  from  the  train  at  the  side  door  was  a 
prominent  feature  of  the  case,  yet  the  Supreme  Court  in  its 
opinion  says:  'Neither  the  language  of  the  conductor  while 
.*^he  stood  in  the  side  door,  nor  the  assistance  he  gave  her  in 
alighting,  nor  both  combined,  charged  the  company  with  re- 
sponsibility for  the  consequences  of  her  careless  act.  *  *  *  In 
such  case  something  more  is  required  to  render  the  company 
liable  than  its  employee's  consent  to  the  passenger's  negligent 
act.'  In  the  case  of  Rothstein  v.  Railroad  Co.,  171  Pa.  620,  33 
Atl.  379,  the  plaintiff,  at  Altoona,  Pa.,  washing  to  go  to  New 
York,  by  mistake  boarded  a  train  for  Pittsburg.  On  discovering 
his  mistake  he  said  to  an  employee  on  the  train,  *Stop,  please,  and 
let  me  off.  I  want  to  go  to  New  York,'  and  received  the  reply, 
'We  cannot  stop  this  train.  Step  over  on  your  left  side  and 
jump  off.  We  are  going  slow.'  He  jumped  off,  and  in  doing 
so  was  injured,  and,  having  brought  suit  against  the  company, 
a  compulsory  nonsuit  was  entered.  On  appeal  to  the  Supreme 
Court  the  action  of  the  court  below  in  refusing  to  take  off  the 
nonsuit  w^as  affirmed.  The  court  says :  *The  sole  attempted  ex- 
tenuation of  the  act  lies  in  the  conversation  with  the  person 
called  by  the  plaintiff  a  trainman,  but  whether  the  person  was 
the  conductor  of  the  train,  a  brakeman,  or  a  Pullman  car  porter 
does  not  appear.  It  does  appear,  however,  that  he  did  not  order 
the  plaintiff  to  jump  from  the  car,  and  that  what  he  said 
ammounted  at  most  to  a  suggestion  or  expression  of  opinion  that 
he  might  do  so.' 

"In  the  first  of  these  cases  the  plaintiff  was  acting  on  her  own 
initiative  in  alighting  at  the  side  door  of  the  car,  but  was  helped 
by  the  conductor,  and  by  him  was  bidden  to  make  haste  in  the 
thing  which  she  was  about  to  do.  This,  however,  did  not  re- 
lieve her  of  responsibility  for  her  own  voluntary  act.    In  the  case 
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of  Rothstein  v.  Railroad  Co.,  the  suggestion  that  he  jumped 
from  the  moving  train  did  not  originate  with  the  plaintiff,  but 
came  from  an  employee  of  the  defendant  company.  But  neither 
the  language  of  the  conductor,  in  the  one  case,  bidding  the  pas- 
senger to  make  haste,  nor  the  suggestion  of  the  trainman  in  the 
other,  amounted  to  a  direction  to  the  passenger  which  would 
take  the  case  out  of  the  operation  of  the  general  rule.  From 
tiicse  cases  we  may  draw  the  conclusion  that  the  direction  which 
will  excuse  the  act  of  a  passenger  in  alighting  from  a  moving 
tiain  must  be  such  as  amounts  to  or  is  accompanied  by  a  degree 
of  constraint  or  compulsion.  In  the  case  at  bar  the  plaintiff 
alighted  from  the  moving  train  because  it  was  his  fixed  purpose 
to  do  so.  When  asked  the  question  on  cross-examination,  *You 
intended  to  get  off?'  he  answered,  ^Certainly,  that  was  what  I 
was  there  for.'  That  he  realized  the  danger  of  doing  so  is  evi- 
dent from  his  further  testimony  wherein  he  says:  *Yes,  I  re- 
member when  I  was  running  down  the  aisle  of  thinking,  **Xow, 
T  must  be  careful  and  get  off  towards  the  engine,"  and  that  is 
ihe  way  I  jumped.'  The  language  of  the  brakeman,  *Hurry  up 
and  get  off,'  did  not  impel  the  plaintiff  to  do  so  against  his  will. 
It  did  not  even  suggest  to  him  that  he  jump  off,  but  simply 
hastened  him  in  doing  that  which  he  purposed  doing  in  any 
event.  It  amounted  to  no  more  than  an  expression  of  opinion  on 
part  of  the  brakeman  that  he  could  get  off  the  moving  train  if 
he  did  so  quickly.  No  constraint  was  put  upon  plaintiff.  He 
was  not  impelled  to  do  that  which  he  would  not  otherwise  have 
done.  The  very  fact,  as  testified  to  by  plaintiff,  that  his  own  pur- 
pose was  to  alight  from  the  train,  negatives  the  idea  of  any  out- 
side constraint  or  direction.  The  language  of  the  brakeman  at 
most  but  suggested  haste  in  that  which  plaintiff  already  purposed 
doing.  But,  as  said  in  Deery  v.  Railroad  Co.,  163  Pa.  403,  39 
Atl.  162 :  *In  such  case  something  more  is  required  to  render 
the  company  liable  than  its  employee's  consent  to  the  passenger's 
negligent  act.'  The  brakeman 's  language  was  not  responsible 
for  the  plaintiff's  initiative,  nor  did  it  excuse  the  exercise  of  his 
own  judgment. 

"The  motion  to  take  off  the  compulsory  nonsuit  is  therefore 
refused." 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Me^tre- 
ZAT,  Potter,  Elkin,  and  Stewart,  J  J. 

T.  C.  Campbell,  for  appellant. 

C.  //.  McCauley,  F,  J.  Forquer,  and  Lev,  McQuistion,  for  ap- 
pellee. 

Per  Curiam.  This  is  a  hard  case,  and  appellant's  counsel  has 
presented  a  very  able  argument  to  take  it  out  of  the  general 
rule  that  to  get  on  or  off  a  moving  train  is  negligence  per  se. 
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We  have  re-examined  the  authorities  to  see  if  it  can  be  brought 
within  the  exceptions,  but  it  cannot  consistently  be  done.  The 
rule  is  founded  on  solid  considerations  of  public  policy  for  the 
safety  of  the  traveling  community,  the  exceptions  are  few  in 
number,  and  the  cases  must  come  very  clearly  within  them. 

The  learned  judge  below  has  discussed  the  law  and  the  facts 
very  fully  and  accurately,  and,  on  his  opinion,  the  judgment  is 
affirmed. 


Andrus  z\  Columbia  &  Okanogan  Steamboat  Co. 

(Supreme  Court  of  Washington,  Oct.  19,  1907.) 

[92    Pac.    Rep.    128.] 

Carriers — Carriage  of  Goods — Connecting  Carriers — Place  of  De- 
livery.— A  merchant  ordered  goods  shipped  to  him  over  certain  con- 
necting lines.  When  the  goods  arrived  at  the  last  connecting  point, 
the  last  connecting  line  had  sold  out  its  business  to  its  sole  com- 
petitor, which  received  the  goods.  Held,  that  the  fact  that  the  com- 
pany had  gone  out  of  business  did  not  render  the  shipment  com- 
pleted when  it  arrived  at  the  last  connecting  point,  but  its  successor 
had  authority,  and  it  was  its  duty,  to  forward  the  goods  to  their 
destination;  there  being  no  other  company  that  could  carry  them. 

Same — Connecting  Carriers — Duty  to  Accept  Freight. — Carriers 
must  accept  freight  tendered  by  another  carrier. 

Same — Connecting  Carriers  Agents  of  Consignor. — A  consignor  of 
goods  to  be  carried  over  successive  routes  makes  each  successive 
carrier  his  forwarding  agent. 

Same — Lien  for  Freight — Rights  of  Connecting  Carriers.* — The 
last  of  several  connecting  carriers  has  a  lien  for  freight  which  he 
has  paid  to  successive  carriers,  even  when  the  goods  have  been  for- 
warded over  the  wrong  line  and  to  the  wrong  place. 

Appeal  from  Superior  Court,  Chelan  County;  R.  S.  Steiner, 
Judge. 

Action  by  Charles  A.  Andrus,  sole  survivor  of  the  Charles  A. 
Andrus  Company,  against  the  Columbia  &  Okanogan  Steamboat 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Douglas,  Lane  &  Douglas,  for  appellant. 
Arthur  P.  Redman,  for  respondent. 

Dunbar,  J.    This  is  an  action  brought  by  the  plaintiff  as  the 

♦See  extensive  note,  22  R.  R.  R.  247,  45  Am.  &  Eng.  R.  Cas.,  X.  S., 
247. 
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sole  surviving  member  of  the  Charles  A.  Andrus  Company,  a 
copartnership,  to  recover   for  the  alleged   conversion  of  a   car 
load  of  powder  shipped  to  the  said  company  from  Black  River, 
Wash.     The  case  was  tried  upon  an  agreed  statement  of  facts. 
The  facts  are,  in  substance,  as  follows :    That  Charles  A.  x\ndrus 
and  J.  M.  Hagerty  were,  at  the  time  of  the  matters  complained 
of,  copartners  engaged  in  a  general  mercantile  business  at  Night- 
hawk,  Okanogan  county,  Wash. ;  that  the  defendant  was  a  cor- 
poration duly  created  and  existing  under  and  by  virtue  of  the 
iaws  of  the  state  of  Washington,  etc.,  and  was  a  common  carrier 
of  goods  operating  a  line  of  steamboats  upon  the  Columbia  and 
Okanogan  rivers,  and  between  Wenatchee,  Brewster,  and  River- 
side, on  said  rivers,  and  within  the  state  of  Washington ;  that  at 
the   lime   when   the   North   Star   Transportation   Company   sold 
its  only  boat  to  the  defendant,  said  company  was  a  corporation 
duly  organized,  etc.;  that  on  the  ISth  day  of  April,  1903,  J.  M. 
Hagerty,  one  of  the  members  of  the  firm  of  Charles  A.  Andrus 
Company,  gave  the  freight  agent  of  the  Great  Northern  Rail- 
way Company  at  Wenatchee  certain  shipping  instruction  in  writ- 
ing, marked  ^'Exhibit  A,"  and  said  instructions  were  never  re- 
voked during  the  time  of  the  matters  complained  of,  which  in- 
structions were  not  known  to  the  defendant ;  that  on  the  2d  day 
of  June,  1903,  J.  J.  O'Connor,  manager  of  the  North  Star  Trans- 
portation Company,  gave  certain  shipping  instructions  to  A.  A. 
Piper,  freight  agent  of  the  Great  Northern  Railway  Company  at 
Wenatchee,  marked  "Exhibit   B,"   which   will  hereafter  be  no- 
ticed, said  instructions  being  given  without  authority  of  either 
Andrus  or  Hagerty,  except  such  implied  authority  as  might  arise 
from  the  relations  of  the  parties,  that  on  the  2d  day  of  June,  1903, 
the  North  Star  Transportation  Company  ceased  to  do  business 
as  a  common  carrier,  and  sold  its  only  boat  to  the  defendant ;  that 
since  said  time  the  defendant  has  been  the  only  common  carrier 
operating  on  the  Columbia  river  between  Wenatchee  and  River- 
.Mde,  Wash. ;  that  on  or  about  June  5,  1903,  the  Charles  A.  Andrus 
Company  ordered  600  boxes  of  powder  from  Schwabacher  Hard- 
ware Company  of  Seattle,  Wash.,  with  instructions  to  ship  the 
same  to  Charles  A.  Andrus  Company  in  care  of  the  North  Star 
Transportation  Company,  at  Wenatchee,  Wash. ;  that  said  order 
was  accepted-  when   given;   that   said    Schwabacher   Hardware 
Company  agreed  to  sell  and  ship  the  said  goods  as  requested, 
said  instructions  not  being  known  to  defendant ;  that  on  or  about 
June  2,  1903,  said  Schwabacher  Hardware  Company,  in  execu- 
tion of  such  order,  shipped  said  powder  from  Black  river,  Wash., 
by  delivering  the  same  to  the  Columbia  &  Puget  Sound  Railroad 
at  that  place,  said  powder  occupying  an  entire  car ;  that  at  said 
Black  river  said  railroad  had  no  freight  agent  at  the  time  this 
shipment  was  made;  that  no  bill  of  lading  or  other  instrument 
was  ever  given  by  said  railroad  for  this  shipment;  that  on  the 
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arrival  of  said  car  at  Seattle  it  was  delivered  to  the  Great  Xorth- 
ern  railway,  by  which  railroad  it  was  billed  as  set  out  in  the  tag, 
and  transported  to  Wenatchee,  Wash.,  where  the  said  car  ar- 
I  ived  about  June  27,  1903 ;  that  upon  the  arrival  of  said  powder 
at  Wenatchee,  Wash.,  there  were  certain  .freight  and  cartage 
charges  due ;  that  said  powder  was  delivered  by  the  Great  North- 
ern Railway  to  the  defendant;  that  said  defendant  paid  said 
sum  and  took  the  powder,  but  without  the  knowledge  or  consent 
of  said  Andrus  or  Hagerty,  and  transported  the  same  to  River- 
side; that  the  said  powder  has  never  been  returned  to  the  pos- 
session of  the  Charles  A.  Andrus  Company,  or  to  the  said  Andrus 
or  Hagerty,  but  was  held  for  advance  charges,  transportation, 
and  wharfage,  and  sold  to  satisfy  the  same,  said  sale  not  being 
lelied  upon  as  a  conversion  in  this  action;  that  the  said  powder 
was  delivered  to  the  defendant  by  said  A.  A.  Piper;  that  River- 
side is  the  head  of  navigation  on  the  Columbia  river  and  is  40 
miles  distant  from  Nighthawk,  Wash. ;  that  there  was  at  said 
time  no  telegraphic  communication  between  Wenatchee,  W^ash., 
and  Nighthawk,  Wash.,  and  the  nearest  telephone  station  was 
Loomis,  Wash.,  a  distance  of  12  miles  from  Nighthawk,  Wash., 
between  which  points  a  stage  ran  every  day;  that  during  all  the 
lime  of  the  matters  complained  of  Charles  A.  Andrus  Company 
iiad  an  arrangement  with  the  North  Star  Transportation  Com- 
pany by  which  said  company  was  to  carry  all  its  freight  at  a 
fixed  rate  to  the  nearest  practicable  point  to  Nighthawk,  Wash., 
to  wit,  Brewster  or  Riverside;  that  during  all  of  said  times  the 
said  Charles  A.  Andrus  Company  was  doing  business  at  Night- 
hawk,  W'ash.,  and  had  no  place  of  business  at  W^enatchee,  Wash., 
and  the  final  destination  of  said  powder  was  intended  to  be 
Nighthawk,  Wash. ;  that  the  defendant  knew  where  the  Andrus 
Company's  place  of  business  was.  It  is  further  agreed  that  this 
statement  of  facts  shall  not  be  construed  strictlv,  but  that  anv  fair 
m  fere  nee  from  the  above  facts  may  be  drawn  by  the  court ;  it 
being  the  intention  of  the  parties  to  submit  to  the  court  the  ques- 
tion of  whether  or  not,  under  the  foregoing  statement  of  facts, 
the  defendant  converted  said  powder  at  Wenatchee,  Wash.,  at 
or  about  the  time  mentioned  in  the  complaint. 

The  Exhibit  A.,  referred  to  above,  was  as  follows:  "Wenat- 
chee, Washington,  April  15,  1903.  To  the  agent  of  the  Great 
Northern  R.  R.,  Wenatchee,  Wash. — Dear  Sir:  You  will  please 
deliver  all  freight  consigned  to  J.  M.  Hagerty  whether  billed  to 
Wenatchee,  Loomis,  or  Brewster  to  the  North  Star  Transporta- 
tion Co.  J.  M.  Hagerty.  *  *  *  You  will  also  deliver  all 
freight  consigned  to  'The  Chas.  A.  Andrus  Co.'  to  the  North 
Star  Transportation  Co.  The  Chas  A.  Andrus  Co.,  per  J.  M. 
Hagerty,  Pres.'*  Exhibit  B  is  as  follows:  "Great  Northern 
Railway  Line.  Wenatchee,  Wash.  Station,  June  2d,  1903.  To 
A.   A.    Piper,   Agent   Great   Northern   Ry.,   Wenatchee,    Wash. 
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— Dear  Sir:  The  steamer  North  Star  having  been  purchased  by 
the  Columbia  &  Okanogan  Steamboat  Company  and  from  this 
date  will  be  operated  by  them,  this  will  be  your  authority  to  de- 
liver to  the  Columbia  &  Okanogan  Steamboat  Company  at  Wen- 
atchee,  any  and  all  freight  consigned  to  or  routed  via,  Steamer 
North  Star  or  North  Star  Transportation  Co.  [Signed]  North 
Star  T.  Co.,  per  J.  J.  O'Connor,  Mgr." 

Upon  this  statement  of  facts,  the  court  found  as  conclusions 
of  law:  (1)  That  upon  the  shipment  of  the  powder  from  Black 
river  said  powder  became  the  property  of  the  Charles  A.  Andrus 
Company.  (2)  That  upon  the  arrival  of  said  powder  at  Wenat- 
chee  the  shipment  thereof,  as  directed  by  said  Charles  A.  Andrus 
Company,  through  their  agents,  the  Schwabacher  Hardware 
Company,  was  completed;  the  shipping  directions  having  been 
fulfilled  and  executed.  (3)  That  the  North  Star  Transportation 
Company  was  the  special  agent  of  the  Charles  A.  Andrus  Com- 
pany for  the  purpose  of  transporting  to  Brewster  and  Riverside 
by  its  own  boat  goods  destined  for  said  Charles  A.  Andrus  Com- 
pany, and  that  said  North  Star  Transportation  Company  had  no 
authority,  either  from  the  Charles.  A.  Andrus  Company  or  by 
virtue  of  the  circumstances,  to  enter  into  a  new  contract  of  af- 
freightment with  the  defendant.  (4)  That  the  taking  and  carry- 
ing of  said  powder  by  the  defendant  from  Wenatchee  to  River- 
side was  unauthorized,  and  by  virtue  of  said  taking  and  carrying 
and  claiming  a  lien  thereof  for  said  carriage  the  defendant  be- 
came guilty  of  a  conversion  thereof.  And  judgment  was  entered 
in  favor  of  plaintiff  for  the  amount  claimed. 

We  think,  under  the  statement  agreed  upon,  that  the  court 
erred  in  its  second  conclusion  of  law,  and  that  the  shipping  of 
the  powder  was  not  completed  when  it  reached  Wenatchee,  for 
it  can  be  gathered  from  all  the  agreed  statement  that  it  was  the 
mtention  to  authorize  the  transportation  company  to  ship  the 
goods  to  the  nearest  point  to  Nighthawk,  viz.,  either  Brewster 
or  Riverside.  In  fact,  paragraph  17  of  the  agreed  statement  of 
facts  especially  asserts  that  the  plaintiffs  had  no  place  of  business 
at  Wenatchee ;  that  the  final  destination  of  said  powder  was  in- 
tended to  be  Nighthawk,  Wash. 

W^e  think  also  the  court  erred  in  concluding  that  the  North 
Star  Transportation  Company  had  no  authority,  either  from  the 
Charles  A.  Andrus  Company  or  by  virtue  of  the  circumstances, 
to  enter  into  a  new  contract  for  the  freight  with  the  defendant. 
Under  the  circumstances  of  this  case,  there  being  no  other  trans- 
portation company  that  could  carry  the  goods  which  the  Charles 
A.  Andrus  Company  had  contracted  for  and  which  it  was  its  in- 
tention and  desire  to  have  shipped  to  them  at  Riverside,  the 
agent  of  said  company,  the  North  Star  Transportation  Company, 
not  only  had  authority,  but  it  was  its  duty,  to  forward  the  goods 
to  their  destination  over  the  best  possible  route,  and  there  was  no 
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other  route  and  no  other  carrier  by  which  they  could  be  sent. 
If  it  did  have  authority,  or  if  the  Great  Northern  Raiload  Com- 
pany by  reason  of  the  authority  conferred  upon  it  by  the  agent 
of  the  Andrus  Company,  viz.,  the  North  Star  Company,  delivered 
the  goods  to  the  defendant  for  the  purpose  of  transportation  in 
accordance  with  the  original  intention  of  the  consignor  and  its 
agent,  there  was  no  conversion  of  the  property.  It  is  established 
law,  made  necessary  from  the  character  of  the  business,  that  it 
is  the  duty  of  common  carriers  to  accept  freight  tendered  by  an- 
other common  carrier,  and  that  a  consignor  of  goods  to  be  carried 
over  successive  routes  makes  the  first  and  each  successive  car- 
rier his  forwarding  agent.  This  is  from  the  necessities  of  the 
case.  The  consignors  cannot  practically  travel  with  the  goods 
which  are  shipped,  and  there  must  be  some  one  who  is  responsi- 
ble for  transactions  in  regard  to  their  shipment  over  the  different 
routes.  Each  succeeding  carrier  who  takes  charge  of  the  goods 
is  responsible  for  the  goods,  and  therefore  becomes  an  agent  of 
the  consignor  for  the  goods.  It  is  equally  well  established  that 
the  last  carrier  has  a  lien  for  freight  which  he  has  paid  to  succes- 
sive carriers,  and  this  lien  is- maintained  even  when  goods  have 
been  forwarded  over  the  wrong  line  and  to  the  wrong  place.  "But 
where,  on  the  other  hand,  the  owner  of  goods  has  clothed  another 
with  apparent  authority  to  deal  for  him  with  reference  to  the 
goods,  and  the  carrier  receives  the  goods  for  such  person,  it  is 
held  that  he  is  entitled  to  his  lien.  This  question  has  most  fre- 
quently arisen  in  cases  where  the  last  of  two  or  more  connect- 
ing carriers  claim  a  lien  upon  the  goods,  which  is  disputed  on 
the  ground  that  the  delivery  to  him  for  carriage  was  unauthor- 
ized. [It  will  be  seen  that  that  is  the  claim  made  in  this  case.] 
As  has  been  seen,  where  goods  are  delivered  to  a  carrier  for 
transportation  beyond  his  own  line,  he  has  implied  authority, 
in  the  absence  of  an  apparent  limitation,  to  send  them  forward 
by  the  usual  route  or  by  any  customary  and  proper  route,  and, 
where  he  does  so,  the  succeeding  carrier,  having  no  notice  of 
any  limitation  upon  the  first  carrier's  authority,  is  not  to  be  de- 
prived of  his  lien  because  the  first  carrier,  by  mistake  or  other- 
wise, sends  the  goods  to  the  wrong  place  or  by  the  wrong  route." 
Hutchinson  on  Carriers  (3d  Ed.)  §  885.  The  same  author,  on 
page  105,  says:  "The  delivery  to  the  carrier  or  his  agent  may 
be  made  not  only  by  the  shipper  in  person,  but  also  by  his  author- 
ized agent.  Where  the  owner  of  goods  places  them  in  the  hands 
of  an  agent  to  secure  their  transportation  by  a  carrier,  the  lat- 
ter, in  the  absence  of  a  known  limitation  upon  the  agent's  author- 
ity, is  justified  in  considering  the  agent  authorized  to  exercise 
all  the  powers  necessary  to  effect  the  purpose  of  the  agency,  and 
the  acts  of  the  agent  in  that  respect  will  be  binding  upon  the 
principal,  as  in  giving  directions  as  to  the  time  or  manner  of 
shipment  or  the  terms  and  conditions  upon  which  the  transpor- 
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tation  is  to  be  undertaken.''  Again,  on  page  147:  "When 
goods  are  delivered  to  the  carrier  for  the  purpose  of  being  car- 
ried to  a  point  beyond  the.  terminus  of  its  route,  and  for  that 
purpose  to  be  delivered  by  him  to  a  connecting  carrier  in  order 
to  continue  the  carriage,  or  where  it  becomes  necessary  for  that 
purpose  to  make  successive  deliveries  from  one  to  another  upon 
a  continuous  line  or  succession  of  carriers,  the  first  and  each  suc- 
ceeding carrier  becomes  the  agent  of  the  owner  to  make  de- 
livery to  the  next  carrier;  and  it  is  incumbent  upon  him  to  do 
so  not  only  to  relieve  himself  from  further  liability,  but  because 
it  is  a  duty  which  he  owes  to  the  owner,  and  which  he  has  as- 
sumed with  the  acceptance  of  the  goods/' 

These  questions  were  discussed  by  this  court  in  Moses  v.  Port 
Townsend,  etc.,  R.  Co.,  5  Wash.  595,  32  Pac.  488.  It  was  there 
held  that,  where  goods  were  delivered  to  a  carrier  for  shipment 
to  a  destination  beyond  the  route  of  the  carrier,  the  freight  be- 
ing prepaid,  such  carrier  became  the  forwarding  agent  of  the 
owner,  and  succeeding  carriers,  to  whom  the  goods  were  deliv- 
ered by  the  first  carrier,  were  not  bound  by  the  contract  be- 
tween the  owner  and  the  first  carrier  for  freight  charges  of  which 
they  had  no  knowledge.  This  was  a  stronger  case  against  the 
contention  of  the  respondent  than  the  case  at  bar,  for  there  is 
no  question  in  this  case  under  the  agreed  statement  of  facts  that 
tiie  rates  of  shipment  by  the  defendant  in  this  case  were  any 
greater  than  they  would  have  been  by  the  North  Star  Company. 
In  fact,  it  must  be  presumed  from  the  agreed  statement  of  facts 
that  the  rate  was  the  same.  In  that  case  it  was  said:  "When  a 
consignor  delivers  goods  to  a  carrier  to  be  carried  over  successive 
routes  of  the  first  carrier,  he  makes  the  first  carrier  his  forward- 
ing agent,  and  the  first  carrier,  who  receives  the  goods  and  di- 
rects them  over  the  route  of  the  succeeding  carrier,  is  the  own- 
er's agent,  and  the  succeeding  carriers  act  under  the  authority 
of  the  owner,  and  this  has  ordinarily  been  held  to  be  the  rule 
even  though  the  first  carrier  did  not  follow  the  instructions  of 
the  shipper,  where  the  succeeding  carriers  acted  innocently" — 
citing  many  cases  to  sustain  the  test. 

In  this  case  an  emergency  had  arisen,  viz.,  the  merging  o| 
two  competing  transportation  companies  into  one.  This  was 
the  practical  effect  of  the  sale  by  the  North  Star  Company  of 
its  only  transportation  boat  to  the  Columbia  &  Okanogan  Steam- 
boat Company,  and  it  w^s  the  duty  of  the  Great  Northern  Rail- 
load  Company,  under  its  instructions  from  the  North  Star  Com- 
pany, to  do  what  was  reasonably  in  its  power  to  see  that  freight 
which  had  been  consigned  to  the  North  Star  Company  was  prop- 
erly forwarded  to  its  destination,  especially  when  it  followed 
the  method  pointed  out  by  the  agent  of  the  North  Star  Com- 
pany in  delivering  the  freight  to  the  Columbia  &  Okanogan 
Steamboat  Company.     The  consignor  had  no  place  of  business 
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in  Wenalchee.  The  freight  was  of  a  perilous  character,  being  a 
car  load  of  powder.  It  was  the  bounden  duty  of  the  company 
in  whose  charge  it  was  to  forward  it  by  the  best  and  most  ex- 
peditious conveyance  to  its  destination.  There  being  no  show- 
ing or  intimation  that  the  Andrus  Company  would  pay  any 
greater  amount  of  freight  for  the  shipment  of  its  goods  as  they 
were  shipped  than  it  would  have  paid  if  shipped  as  originally  in- 
tended, it  had  no  equitable  claim  to  have  its  goods  transported 
from  Wenatchee  to  Riverside  for  nothing.  The  respondent 
therefore  stands  upon  a  severe  legal  technical  right,  and  must 
bring  himself  squarely  within  the  spirit  of  the  rule  of  the  law 
which  he  invokes.  This  we  do  not  think  he  has  done.  Under  all 
the  circumstances  of  the  case,  the  goods  were  Substantially 
shipped  according  to  the  original  intention  of  the  Andrus  Com- 
pany, and  the  fact  that  they  were  not  carried  from  Wenatchee 
to  Riverside  on  the  same  boat  that  it  was  the  original  intention 
to  have  them  carried  on,  or,  if  carried  on  the  same  boat,  that 
the  boat  had  changed  ownership,  was  no  substantial  violation  of 
respondent's  rights  and  in  no  way  injured  him. 

The  judgment  will  therefore  be  reversed,  and  the  cause  dis- 
missed. 

Hadley,  C.  J.,  and.RuDKiN,  Root,  Mount,  and  Crow,  JJ., 
concur. 


United  States  ^^  Colorado  &  N.  W.  R.  Co. 

(Circuit  Court  of  Appeals,   Eighth  Circuit,   November  25,  1907.) 

[157    Fed.    Rep.    342.] 

Commerce — Interstate  Commerce — Safety  Appliance  Acts — ^Trans- 
portation of  Articles  in  Interstate  Commerce  for  Independent 
Express  Company  Is  Engaging  in  Such  Commerce.* — The  transporta- 
tion by  a  common  carrier  by  railroad  of  articles  of  interstate  com- 
lyierce  for  an  independent  express  company  is  ''engaging  in 
interstate  commerce  by  railroad"  within  the  meaning  of  the  safety  ap- 
pliance acts  (Act  March  2,  1893,  c.  196,  §  1,  27  Stat.  531  [U.  S.  Comp. 
St.  1901,  p.  3174];  Act  April  1,  1896,  c.  88,  29  Stat.  85;  and  Act 
March  2,  1903,  c.  976,  §  1,  32  Stat.  943   [U^  S.  Comp.  St.  Supp.  1907, 

p.  885]). 

■ 

♦For  the  authorities  in  this  series  on  the  question  whether  a  car- 
rier was  engaged  in  interstate  commerce  on  a  particular  occasion, 
see  foot-notes  appended  to  Adams  Ex.  Co.  v.  Commonwealth  (U. 
S.),  25  R.  R.  R.  132,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  132;  Shore  &  Bro. 
V.  Baltimore  &  O.  R.  Co.  (S.  Car.),  24  R.  R.  R.  578,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  578;  State  v.  Omaha  Elevator  Co.  (Neb.),  23  R.  R.  R. 
510,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  510. 
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Same — Safety  Appliance  Acts — Independent  Interstate  Railroad 
Companies  Are  Subject  to.f — A  common  carrier  which  operates  a 
railroad  entirely  within  a  single  estate,  and  transports  thereon  arti- 
cles of  commerce  shipped  in  continuous  passages  from  places  with- 
out the  state  to  stations  on  its  road,  or  from  stations  on  its  road  to 
points  without  the  state,  is  subject  to  the  provisions  of  the  safety 
appliance  acts  (Act  March  2,  1893,  c.  196,  §  1,  27  Stat.  531  [U.  S. 
Comp.  St.  1901,  p.  3174];  Act  April  1,  1896,  c.  88,  29  Stat.  85;  Act 
March  2,  1903,  c.  976,  §  1,  32  Stat.  943  [U.  S.  Comp.  St.  Supp.  1907, 
p.  885]),  although  it  carries  the  property  free  from  a  common  con- 
trol, management  or  arrangement  with  another  carrier  for  continu- 
ous carriages  or  shipments  of  the  articles. 

Philips,  District  Judge,'  dissenting. 

(Syllabus  by  the  Court.) 

In  Error  to  the  District  Court  of  the  United  States  for  the 
District  of  Colorado. 

Luther  M.  Walter  and  Ralph  Hartzell  {Earl  M.  Cranston, 
on  the  brief),  for  plaintiff  in  error. 

P.  H,  Holme  (Dines,  IVhitted  &  Dines,  on  the  brief),  for  de- 
fendant in  error. 

Before  Sanborn  and  Van  Devanter,  Circuit  Judges,  and 
Philips,  District  Judge. 

Sanborn,  Circuit  Judge.  The  Colorado  &  Northwestern 
Railroad  Company,  a  corporation,  owned  and  operated  a  rail- 
road about  10  miles  in  length  from  Boulder  to  Sunset,  and  two 
branches  each  about  18  miles  in  length,  to  Eldora  and  Ward, 
respectively.  This  railroad  had  a  narrow  gauge  and  was  en- 
tirely, within  the  state  of  Colorado,  but  its  track  had  a  physical 
connection  with  the  tracks  of  the  narrow  gauge  railroads  of  other 
companies  so  that  ears  could  be  hauled  over  narrow  gauge  rail- 
roads from  pAints  without  the  state  of  Colorado  to  Boulder, 
and  thence  over  the  railroad  of  the  Northwestern  Company. 
This  railroad  company  was  handling  express  matter  over  its 
lailroad  in  accordance  with  the  terms  of  a  contract  between  its 
predecessor  and  Wells,  Fargo  &  Company,  an  independent  ex- 
press company,  whereby  the  railroad  company  provided  upon 
each  of  its  passenger,  mail,  and  express  trains  space  and  facilities 
in  suitable  cars  for  the  storing  and  handling  of,  and  received  and 
carried  on  its  railroad,  all  freight,  packages,  and  treasure  which 
the  express  company  tendered  to  it  for  transportation,  and  the 
express  company  paid  the  railroad  company  therefor  50  per 
cent,   of  the  gross   earnings   received  by  the  express   company 

tFor  the  authorities  in  this  series  on  the  subject  of  the  application 
of  automatic  coupler  acts,  see  foot-notes  appended  to  Southern  Ry. 
Co.  V.  Simmons  (Va.),  21  R.  R.  R.  572,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,   572. 
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in  its  operation  on  the  lines  of  the  railroad  company,  and  on 
through  and  interchanged  business,  upon  an  appraisement  based 
on  local  merchandiFe  rates.  In  accordance  with  this  practice 
the  Northwestern  Company  hauled  on  July  16,  1906,  for  the 
express  company,  from  Boulder  to  Sunset  on  its  railroad,  with 
an  engine  that  was  not  equipped  with  an  automatic  coupler, 
a  box  of  liquor  which  had  been  received  by  the  express  com- 
pany at  St.  Louis  in  the  state  of  Missouri,  consigned  to  Sunset 
in  the  state  of  Colorado,  and  which  was  carried  by  the  express 
company  upon  its  through  bill  of  lading  to  and  delivered  at 
Sunset.  The  railroad  company  did  not  receive,  issue  a  bill  of 
lading  for,  handle  or  deliver  the  package,  except  as  it  received 
it  in  its  car  and  carried  it  for  the  express  company  in  conformity 
to  the  practice  which  has  been  described.  The  United  States 
broug:ht  an  action  against  the  Northwestern  Company  for  the 
penalty  fixed  by  the  safety  appliance  acts  (Acts  March  2,  1893, 
c.  196,  §  1,  27  Stat.  531  [U.S.  Comp.  St.  1901,  p.  3174]  ;  Act 
April  1,  1896,  c.  88,  29  Stat.  85 ;  Act  March  2.  1903,  c.  976,  §  1, 
32  Stat.  943  [U.  S.  Comp.  St.  Supp,  1907,  p.  885])  for  its  use  in 
moving  interstate  traffic  of  an  engine  unequipped  with  an  auto- 
matic coupler,  and  upon  the  facts  which  have  been  recited  the 
court  instructed  the  jury  to  return  a  verdict  for  the  defendant. 
The  United  States  insists  that  this  ruling  was  erroneous,  and 
counsel  for  the  railroad  company  endeavor  to  sustain  it  on  the 
grounds  (1)  that  the  express  company  was  not  a  common  ear- 
lier subject  to  the  provisions  of  the  interstate  commerce  act  of 
February  4,  1887,  c.  104,  §  1,  24  Stat.  379  [U.  S.  Comp.  St. 
1901,  p.  3154],  and  hence  the  railroad  company  which  carried  its 
packages  was  not  engaged  in  interstate  commerce  by  railroad 
within  the  meaning  of  the  safety  appliance  acts,  and  (2)  be- 
cause the  Northwestern  Company  was  not  subject  to  the  inter- 
state commerce  act  for  the  reason  that  it  did  not  transport  the 
express  package,  or  any  other  articles  of  interstate  commerce 
**under  a  common  control,  management  or  arrangement  (with 
another  carrier)  for  a  continuous  carriage  or  shipment'*  and 
hence  was  not  "engaged  in  interstate  commerce  by  railroad'* 
within  the  meaning  of  the  safety  appliance  acts.  It  was  upon 
these  theories  that  the  case  was  tried  and  the  verdict  was  di- 
rected below. 

But  although  the  express  company  was  not  one  of  the  common 
carriers  engaged  in  interstate  commerce  to  which  the  original 
interstate  commerce  act  applied  (U.  S.  z\  Morsman  [D.  C]  42 
Fed.  448:  Southern  Indiana  Exp.  Co.  v.  U.  S.  Exp.  Co.  [C.  C] 
88  Fed.  659),  the  box  of  liquor  it  caused  to  be  transported  from 
Missouri  to  Colorado  was  an  article  of  interstate  commerce,  its 
carriage  was  a  transaction  of  that  commerce,  and  the  express 
■company's  participation  in  its  transportation  was  engaging  in  in- 
terstate commerce.    Crutcher  v.  Kentucky,  141  U.  S.  47,  57,  58, 
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59,  11  Sup.  Ct  851,  35  L.  Ed.  649;  Osborne  z\  Florida,  164  U. 
S.  650,  655,  17  Sup.  Ct.  214,  41  L.  Ed.  586;  Caldwell  v.  North 
Carolina,  187  U.  S.  622,  629,  23  Sup.  Ct.  229,  47  L.  Ed.  336. 
^Moreover,  the  interstate  commerce  act  had  been  so  amended 
tiiat  express  companies  were  subject  to  its  provisions  before  the 
transportation  here  in  issue  was  conducted.  Act  June  29,  1906, 
c.  3591,  §§  1  and  11,  34  Stat.  584,  595  [U.  S.  Comp.  St.  Supp. 
1907,  pp.  892,  911].  The  safety  appliance  acts' declare  that  '*it 
5 hall  be  unlawful  for  any  common  carrier  engaged  in  interstate 
commerce  by  railroad''  (27  Stat.  531,  §  1)  *'to  haul  or  permit 
to  be  hauled  or  used  on  its  line  any  car"  (or  engines — ^Johnson 
v.  Southern  Pac.  R.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed. 
363 — except  four-wheeled  cars  and  certain  logging  cars,  section 
6),  "used  in  moving  interstate  traffic  unequipped  with  couplers 
coupling  automatically  by  impact"  (section  2),  and  that  every 
such  carrier  shall  be  liable  to  a  penalty  of  $100  for  each  violation 
of  the  statute.  The  Northwestern  Company  transported  the  box 
of  liquor  upon  its  railroad  from  Boulder  to  Sunset  for  the  ex- 
press company,  on  its  continuous  passage  from  its  origin  in 
one  state  to  its  prescribed  destination  in  another,  and  evidence 
was  rejected  upon  the  trial  that  it  was  a  daily  occurrence  for 
this  railroad  to  carry  express  matter  in  its  cars  which  had  been 
consigned  from  points  without  to  places  within  the  state  of  Col- 
orado. That  rejected  evidence  should  have  been  received  be- 
cause it  had  a  tendency  to  show  that  the  railroad  company  was 
engaged  in  interstate  commerce  and  if  the  testimony  had  ful- 
filled the  promise  of  the  question  propounded  to  elicit  it  and  had 
been  uncontradicted,  the  fact  would  have  been  established  that 
the  company  was  thus  engaged  within  the  meaning  of  the  safety  . 
appliance  acts.  The  transportation  by  a  common  carrier  by 
railroad  of  articles  of  interstate  commerce  for  an  independent 
express  company  is  engaging  in  interstate  commerce  by  railroad 
as  effectually  as  their  carriage  by  it  for  the  vendors  or  consign- 
ors. 

Probably  the  clause  "under  a  common  control,  management 
or  arrangement  for  a  continuous  carriage  or  shipment"  in  the 
first  section  of  the  interstate  commerce  act  qualified  carriers 
"partly  by  railroad  and  partly  by  water"  only,  although  there  is 
high  authority  to  the  contrary  (U.  S.  v.  Geedes,  65  C.  C.  A.  320, 
131  Fed.  452;  Interstate  Commerce  Commission  v.  Bellaire,  Z. 
&  C.  Ry.  Co.  [C.  C]  77  Fed.  942;  Ex  parte  Koehler  [C.  C] 
30  Fed.  867;  U.  S.  v.  Chicago,  K.  &  S.  R.  Co.  [C.  C]  81  Fed. 
783)  and  it  is  certain  that  this  clause  is  thus  limited  in  its  effect 
sirH:e  the  passage  of  the  amendatorv  act  of  June  29,  1906  (34 
Stat.  584,  595,  c.  3591,  §§  1,  11  [U.  S.  Comp.  St.  Supp.  1907, 
pp.  892,  911]).  Conceding,  however,  but  not  deciding  or  ad- 
mitting, that  this  clause  qualified  and  specified  the  common  car- 
riers wholly  by  railroad  that  were  subject  to  the  provisions  of 
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the  interstate  commerce  act  prior  lo  the  amendments  of  1906, 
the  clause  is  not  found  in  any  of  the  safety  appHance  acts,  those 
acts  plainly  declare  that  it  is  unlawful  for  any  common  carrier 
engaged  in  interstate  commerce  by  railroad  to  use  cars  une- 
quipped with  automatic  couplers  to  move  interstate  traffic,  and 
notwithstanding  the  opinion  of  the  Circuit  Court  of  Appeals  of 
the  Sixth  Circuit  in  U.  S.  r.  Geddes,  65  C.  C.  A.  320,  131  Fed. 
452,  which  has  been  thoughtfully  considered  with  that  profound 
respect  and  deference  which  is  due  to  the  views  of  the  eminent 
judges  who  announced  it,  our  minds  have  been  forced  to  the  con- 
clusion that  the  exception  of  common  carriers  using  cars  upon 
railroads  wholly  within  single  states  to  move  interstate  traffic 
free  from  "a  common  control,  management  or  arrangement" 
with  another  carrier  for  a  continuous  carriage  or  shipment,  may 
not  be  lawfully  imported  by  construction  into  the  safety  appliance 
acts.  The  reasons  which  led  us  to  this  conclusion  have  been  stated 
in  the  opinion  in  United  States  v.  Colorado  &  Northwestern  Rail- 
road Company,  157  Fed.  321,  which  is  filed  herewith,  and  it  is 
useless  to  repeat  them  here. 

Our  conclusion  is  that  a  common  carrier  which  operates  a  rail- 
road entirely  within  a  single  state  and  transports  thereon  articles 
of  commerce  shipped  in  continuous  passages  from  places  without 
the  state  to  stations  on  its  road,  or  from  stations  on  its  road  to 
points  without  the  state,  is  subject  to  the  provisions  of  the  safety 
appliance  acts,  although  it  carries  the  property  free  from  a  com- 
mon control,  management,  or  arrangement  with  another  carrier 
for  continuous  carriages  or  shipments  of  the  goods. 

In  the  light  of  this  conclusion  error  crept  into  the  trial  of  the 

.  case  in  the  court  below  because  it  followed  the  contrary  view% 

and  for  this  reason  the  judgment  below  must  be  reversed,  and  the 

case  must  be  remanded  to  the  District  Court  for  a  new  trial,  and 

it  is  so  ordered. 
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Baltimore  &  O.  R.  Co.  v.  McIlyar. 

(Supreme  Court  of  Ohio,  Jan.  21,  1908.) 
[83    N.    E.    Rep.    497.] 

Railroads — Injury  to  Stock — Repairs  to  Fence. — Where  a  railroad 
company  is  proceeding  to  repair  or  rebuild  a  defective  fence  along 
the  line  of  its  right  of  way  and  upon  the  line  where  the  fence  has 
always  been,  and  the  adjoining  landowner  orders  the  company's 
employees  off  the  premises  and  notifies  the  company  to  stop  work, 
claiming  that  the  line  of  the  old  fence  is  not  the  true  line,  and  the 
adjoining  proprietor  continues  to  use  his  land  as  a  pasture,  knowing 
that  the  fence  is  defective  and  dangerous,  without  revoking  or  modi- 
fying his  warning  to  the  company  or  doing  anything  to  determine 
the  true  line,  and  his  horse  is  then  injured  by  becoming  entangled 
in  the  loose  barbed  wire  of  the  defective  fence,  he  cannot  recover 
for  the  injury  to  the  animal,  because  his  own  conduct  has  proxi- 
mately contributed  to  bring  about  the  condition  which  resulted  in 
the  injury. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Guernsey  County. 

Action  by  one  McIlyar  against  the  Baltimore  &  Ohio  Railroad 
Company.  Judgment  for  plaintiff  was  affirmed  by  the  circuit 
court,  and  defendant  brings  error.  Reversed,  and  judgment  ren- 
dered for  defendant. 

This  action  was  brought  to  recover  damages  from  the  railroad 
company  for  an  injury  to  the  plaintiff's  horse  by  its  coming  in  con- 
tact with  a  barbed  wire  belonging  to  #he  fence  between  the  com- 
pany's right  of  way  and  the  plaintiff's  premises.  The  petition 
alleged  that  it  was  the  company's  duty  to  construct  and  maintain 
in  good  repair  a  fence  between  its  railroad  and  the  land  of  the 
plaintiff,  and  that  it  had  theretofore  constructed  such  a  fence.  It 
then  proceeds  to  charge  as  follows :  "Without  any  knowledge  or 
fault  on  the  part  of  plaintiff,  the  defendant  neglected  and  failed 
to  maintain  said  fence  in  good  repair,  and  negligently  and  care- 
lessly caused,  suffered,  and  permitted  said  fence  to  be  broken 
down,  and  said  strands  of  barbed  wire  to  be  detached  in  places 
from  the  posts,  and  stretched  and  thrown  down  for  a  considerable 
distance,  on  said  plaintiff's  parcel  of  ground,  and  to  remain  there." 
Plaintiff  then  avers  that  his  horse  became  entangled  in  the  said 
barbed  wire  and  was  injured  thereby,  for  which  he  prays  judg- 
ment. The  defendant  filed  a  demurrer  to  the  petition,  which  wa.<; 
overruled.  The  defendant  answered,  admitting  that  it  was  a  rail- 
road company  operating  the  railroad  referred  to  in  the  petition, 
and  denying  the  other  averments  of  the  petition,  and  pleading 
contributory  negligence  by  the  plaintiff.    Plaintiff  replied,  denying 
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the  averments  as  to  his  negligence.  On  the  trial,  at  the  close  of 
all  the  evidence,  the  defendant  moved  the  court  to  direct  a  verdict 
in  its  favor.  This  motion  was  overruled,  and  a  verdict  was  ren- 
dered for  the  plaintiff.  Before  judgment  upon  the  verdict  was 
rendered,  the  defendant  moved  for  judgment  notwithstanding 
the  verdict,  on  the  ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  upon  the  plead- 
ings the  defendant  was  entitled  to  judgment.  This  motion  was 
likewise  overruled.  Motion  for  a  new  trial  was  filed,  overruled, 
and  exception  taken  thereto.  Judgment  was  rendered  on  the  ver- 
dict, and  on  error  this  judgment  was  affirmed  by  the  circuit  court. 
Plaintiff  in  error,  defendant  below,  prosecutes  error  in  this  court 
to  obtain  reversal  of  the  judgments  of  the  courts  below. 

Fred  L.  Rosemond  and  F,  A.  Durban,  for  plaintiff  in  error. 
/.  B.  Ferguson,  for  defendant  in  error. 

Davis,  J.  (after  stating  the  facts  as  above).  It  convincingly 
appears  that  there  was  a  defective  fence  between  the  railroad 
company's  right  of  way  and  the  plaintiff's  land,  that  the  plaintiff 
knew  that  the  fence  was  defective,  that  the  railroad  company  had 
men  and  material  on  the  ground  and  was  proceeding  with  the 
work  of  reconstructing  the  fence  on  the  same  line  on  which  the 
old  fence  was  situated,  and  that  the  plaintiff  thereupon,  claiming 
that  the  fence  was  not  on  the  true  line,  both  orally  and  in  writing 
notified  the  company's  employees  to  cease  erecting  a  fence  on 
that  line,  accompanying  the  notice  with  a  covert  threat  that  if  they 
did  not  heed  the  warning  they  would  have  to  take  the  conse- 
quences. The  company's  servants  thereupon  left  the  fence  in  the 
condition  in  which  it  was- when  the  plaintiff  ordered  them  to  stop 
the  work.  The  plaintiff  n«ver  retracted  or  modified  this  demand 
or  order;  and  with  full  knowledge  of  the  condition  of  the  fence 
he  continued  to  pasture  his  horse  there  for  about  two  years,  until 
it  was  injured  on  his  own  premises  by  becoming  entangled  in  a 
barbed  wire  belonging  to  the  fence  and  lying  loose  upon  the 
ground. 

Under  these  facts,  which  are  substantially  undisputed,  it  does 
not  seem  to  us  to  be  necessary  to  determine  whether  the  de- 
murrer to  the  petition  should  have  been  sustained  or  overruled, 
nor  whether  the  standards  of  the  common  law  or  those  of  the 
statute  regulating  the  fencing  of  railways  should  be  applied  in 
this  case.  If  it  be  conceded  that  it  was  the  duty  of  the  railroad 
company  to  so  construct  and  maintain  a  fence  between  its  prem- 
ises and  those  of  the  plaintiff  as  to  avoid  injuring  the  plaintiff's 
stock  while  on  his  land,  and  not  on  the  railroad  track  or  right  of 
way,  we  are  still  confronted  with  the  question  whether  the  plain- 
tiff has  not  forfeited  whatever  right  to  compensation  he  might 
have  had  by  his  own  contributory  negligence;  for  it  was  elab- 
orately discussed  and  decided  in  Railway  Co.  v.  Methven,  21  Ohio 


Vol  27  R  R  R— Vol  50  Am  &  Eng  R  Cas,  N  S        765 

Stotler  V,  Chicaf^o  &  A.  Ry.  Co 

St.  586,  that  whether  the  right  of  recovery  be  under  the  common 
law  or  under  a  statute,  the  doctrine  of  contributory  negligence 
applies,  unless  it  is  clearly  forbidden  by  statute. 

The  facts  in  this  case  show  that  the  plaintiff  was  directly  re- 
sponsible for  the  condition  of  the  fence  at  the  time  the  horse  was 
injured.  It  was  being  rebuilt  when  he  peremptorily  ordered  the 
workmen  away.  His  alleged  reason  for  doing  so  may  have  been 
a  good  one ;  but,  whether  he  was  right  or  wrong  in  his  claim  that 
the  company  was  encroaching  on  his  land,  it  should  at  least  appear 
that  he  made  some  effort,  during  the  two  years  that  elapsed  be- 
fore the  accident,  to  settle  the  true  line.  The  company  was  proceed- 
ing to  reconstruct  the  fence  on  the  line  formerly  occupied ;  and  it 
is  not  suggested  that  it  had  ever  been  disputed  before ;  nor  is  there 
anything,  in  the  record  to  raise  even  a  suspicion  that  it  was  not 
the  true  line,  except  the  plaintiff's  denial ;  and,  indeed,  the  plain- 
tiff admitted  on  the  trial  that  the  fence  was  on  the  true  line.  The 
railroacf  company,  therefore,  so  far  as  the  rights  of  the  plaintiff 
are  concerned,  was  absolved  from  the  duty  of  repairing  or  recon- 
structing the  fence  so  long  as  his  notice  and  the  accompanying 
threats  stood  unretracted,  and  so  long  as  the  dispute  about  the  line 
was  not  settled. 

The  judgment  of  the  circuit  court  and  that  of  the  court  of  com- 
mon pleas  are  reversed,  and  we  render  a  final  judgment  for  plain- 
tiff in  error. 


Stotler  et  al.  v.  Chicago  &  A.  Ry.  Co.  et  al. 

(Supreme    Court   of   Missouri,    Division    No.    2,    June    11,    1907.) 

[iQfi    S.    W.    Rep.   1.] 

Railroads — Accident  at  Crossing — Contributory  Negligence.'" — De- 
cedent was  guilty  of  contributory  negligence  barring  recovery  for 
her  death  in  collision  with  a  train  at  a  railway  crossing,  where  in 
the  daytime  she  attempted  to  drive  across  the  track  in  a  buggy  with 


♦For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  inflicted  by  a  train  which  the  highway 
traveler  should  have  discovered  to  be  approaching  before  he  made 
an  attempt  to  cross  the  tracks,  see  Keler  z\  Erie  R.  Co.  (X.  Y.),  22 
R.  R.  R.  599,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  599;  Fannenbersr  v, 
Conestoga  Traction  Co.  (Pa.),  21  R.  R.  R.  80,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  80;  Schmidt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  21  R.  R.  R. 
806,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  Colomb  v.  Portland  &  B.  St. 
Ry.  (Me.),  20  R.  R.  R.  293,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  293  (acci- 
dent to  child);  Cowen  v.  Dietrick  (Md.),  17  R.  R.  R.  359,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  359;  Wolf  v.  Washington  Ry.  &  Nav.  Co. 
(Wash.),  16  R.  R.  R.  846,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  846;  Marshall 
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the  top  down,  and  with  an  unobstructed  view  of  the  train's  approach 
at  40  or  50  feet  before  reaching  the  crossing,  driving  in  a  trot,  mak- 
ing no  stop,  and  apparently  not  looking  up  the  track. 

Same — Speed — Right  to  Presume  Compliance  with  Ordinance.f — 
One  attempting  to  drive  across  a  railway  crossing  in  a  town  had  no 
right  to  presume  that  an  approaching  train  was  not  running  in  viola- 
tion of  a  speed  ordinance,  where,  when  within  from  40  to  60  feet  of 
the  crossing,  if  she  looked,  she  would  have  known  it  was  running  at 
a  high  rate  of  speed. 

Appeal  from  Circuit  Court,  Audrain  County;  Alex.  Waller, 
Judge. 

Action  by  George  W.  Stotler  and  others  against  the  Chicago  & 
Alton  Railway  Company  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.     Reversed. 

V.  Green  Bay  &  W.  R.  Co.  (Wis.),  16  R.  R.  R.  138,  39  Am.,&  Eng. 
R.  Cas.,  N.  S.,  138  (recovery  prevented  where  driver  of  vehicle  could 
have  seen  train  while  68  feet  from  track,  although  he  testified  that 
he  looked  and  listened);  Birmingham  Ry.  L.  &  P.  Co.  v.  Oldham 
(Ala.),  14  R.  R.  R.  165,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  165  (failure  to 
look  for  street  car,  which  could  have  been  seen,  and  mere  negligence 
of  those  operating  car);  Portsmouth  St.  R.  Co.  v.  Feed's  Adm*r 
(Va.),  13  R.  R.  R.  65,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  65  (contributory 
negligence  in  stepping  in  front  of  moving  street  car,  when  it  w^as 
too  close  for  collision  to  be  avoided  by  utmost  care  on  part  of  those 
in  charge  of  car,  prevented  recovery);  Quinn  v,  Chicago  &  C.  R. 
Co.  (Iowa),  12  R.  R.  R.  661,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  661  (fail- 
ure to  see  train  while  watching  another  train) ;  Doflini  v.  Erie  R.  Co. 
(N.  Y.),  12  R.  R.  R.  291,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  291;  Steber 
V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  6  R.  R.  R.  656,  29  Am.  &  Eng. 
R.  Cas.,  N.  Sm  656  (crossing  track  to  board  train  without  seeing  other 
train,  in  plain  view);  Louisville  &  N.  R.  Qo.  v,  Mitchell  (Ala.),  4  R. 
R.  R.  425,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  425  (one  who  starts  to 
cross  railroad  track  so  near  approaching  train,  which  he  could  have 
seen,  that  he  is  struck  before  he  gets  across,  is  guilty  of  contribu- 
tory negligence);  Metropolitan  St.  Ry.  Ct).  v.  Agnew  (Kan.),  4  R. 
R.  R.  589,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  589  (person  crossing  street 
railway  tracks  is  chargeable  with  notice  of  approach  of  any  car 
within  range  of  vision);  Northern  Pac.  R.  Co.  v.  Freeman  (U.  S.), 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  89  (one  injured  at  crossing  where  he 
should  have  seen  train  in  time  was  guilty  of  contributory  negligence 
as  a  matter  of  law);  Ring  v.  Chicago,  etc.,  Ry.  Co.  (low^a),  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  93  (pedestrian  injured  while  attempting  to 
cross  track,  by  a  train  which  he  might  have  seen  in  time  had  he 
exercised  the  slightest  care,  is  guilty  of  contributory  negligence  as 
a  matter  of  law,  and  defendants'  negligence  need  not  be  considered 
in  an  action  to  recover  for  such  injury) ;  Seamans  v.  Delaware,  etc., 
R.  Co.,  174  Pa.  St.  421,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  260;  Sullivan  z\ 
New  York,  etc.,  R.  Co.,  175  Pa.  St.  361,  4  Am.  &  Eng.  R.  Cas.,  N.  S., 

361.  ■       .       .  .  . 

fFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
persons  about  to  cross  railroad  tracks  to  assume  that  those  in  charge 
of  trains  or  cars  will  perform  their  duties,  see  foot-notes  appended  to 
Elgin,  etc..  Ry.  Co.  v,  Hoadley  (111.),  22  R.  R.  R.  663,  45  Am.  &  Eng. 
R.   Cas.,  N.  S.,  663. 
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From  a  judgment  rendered  in  the  circuit  court  of  Callaway 
county,  Mo.,  in  favor  of  plaintiffs,  defendants  appeal.  This  suit 
was  originally  instituted  in  the  circuit  court  of  Audrain  county  on 
July  18,  1903.  The  cause  was  removed,  upon  the  application  pf 
the  defendants  Wiseman  and  Haines,  to  Callaway  county,  where 
it  was  finally  tried  at  the  August  term,  1904,  of  said  court.  This 
is  a  suit  by  the  minor  children  of  Phoebe  Stotler  to  receive  stat- 
utory penalty  of  $5,000  for  the  wrongful  killing  of  their  mother. 
The  plaintiffs'  petition  states,  in  substance,  that  they  are  minors 
under  the  age  of  18  and  21  years ;  that  they  bring  this  suit  by  John 
W.  Stotler,  their  duly  appointed  guardian  and  curator;  that  the 
defendant  railway  company  is  incorporated  under  the  laws  of  the 
state  of  Illinois,  and  operates  a  railroad  running  from  Louisiana, 
Mo.,  through  the  city  of  Laddonia,  in  Audrain  county.  Mo.,  to 
Kansks  City,  Mo.;  that  defendants  Wiseman  and  Haines  are 
residents  of  Missouri  and  employees  of  their  codefendant,  acting 
respectively  as  engineer  and  conductor  of  the  train  doing  the 

injury  on  the day  of  April,  1903,  the  deceased  was  driving  a 

vehicle  in  Laddonia,  Mo. ;  and  that  while  driving  north  on  a 
public  road  or  street  in  said  city,  commonly  called  Pine  street, 
which  said  street  crosses  defendant  railway  company's  track  in 
said  city,  and  while  said  vehicle  and  the  deceased  were  in  the 
act  of  crossing  the  track,  they  were  struck  by  an  engine  and  ca- 
boose owned  by  and  under  the  control  of  defendants,  running 
east  on  defendant's  track,  and  the  said  Phoebe  Stotler  was  killed. 
Plaintiffs  then  pleaded  a  violation  of  an  ordinance  of  the  city 
of  Laddonia,  which  provides  that  it  shall  be  unlawful  for  any 
railroad  company  or  its  agents,  servants,  or  employees  to  run  upon 
its  tracks  or  switches  within  that  part  of  the  corporate  limits  of 
said  city  where  said  railroad  track,  tracks,  or  switches  are  un- 
fenced,  any  locomotive,  car,  or  train  of  cars,  at  a  rate  of  speed  to 
exceed  eight  miles  per  hour.  The  petition  further  states  that 
at  and  near  said  crossing  the  tracks  of  defendant  are  unfenced, 
said  crossing  is  in  the  corporate  limits  of  said  city ;  that  it  was  the 
duty  of  defendants  to  have  its  locomotives  and  cars  under  full 
control,  and  to  keep  a  lookout  for  travelers  when  approaching 
said  crossing;  that  defendant  did  not  within  80  rods,  or  within 
any  other  distance,  of  said  crossing,  ring  the  bell  or  blow  the  whis- 
tle on  said  train  of  cars  and  keep  the  same  ringing  and  blowing 
until  said  engine  had  passed  said  crossing,  but  negligently  and 
carelessly  and  unlawfully  failed  and  refused  to  give  any  signals 
at  all  of  the  approach  of  said  crossing ;  that  the  defendant  saw  and 
knew,  or  by  the  exercise  of  due  diligence  might  have  seen  and 
known,  that  the  deceased  was  in  a  perilous  position  and  unaware 
thereof,  and  unable  to  escape  from  the  impending  danger;  that 
they  negligently  failed  to  sound  the  usual  and  ordinary  signals  of 
danger  in  time  to  evert  the  injury,  and  negligenlly  and  carelessly 
failed  to  stop  cr  slacken  the  speed  of  said  train,  when  as  a  matter 
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of  fact,  by  the  exercise  of  due  care,  they  might  have  stopped  or 
slackened  the  speed  thereof  in  time  to  avert  said  injury ;  that  the 
deceased,  at  the  time  of  her  death,  was  a  widow,  and  left  no 
husband  surviving  her ;  and  that  the  plaintiffs  herein  are  her  minor 
children,  and  they  were  dependent  upon  her  for  support.  In  due 
time  the  railway  company  filed  its  petition  and  bond  in  the  cir- 
cuit court  of  Audrain  county  for  the  removal  of  the  cause  of  the 
United  States  Circuit  Court  for  the  Eastern  District  of  Missouri, 
on  the  ground  of  diverse  citizenship  between  the  defendant  and 
plaintiffs  and  their  guardian  and  curator.  The  petition  further 
alleged  that  defendants  Wiseman  and  Haines  were  residents  of 
Missouri;  that  they  are  fraudulently  and  improperly  joined  as 
parties  defendant  for  the  sole  purpose  of  defeating  the  right  of 
defendant  company  to  such  removal ;  that  plaintiffs'  petition  stated 
no  cause  of  action  against  Wiseman  and  Haines;  and  that  the 
negligence  alleged  against  Wiseman  and  Haines  is  nonfeasance 
only,  and  for  which  said  defendants  are  liable  only  to  the  defend- 
ant company.  The  petition  denies  that  plaintiffs  have  any  cause  of 
action  against  it  or  its  codefendants,  and  avers  that  the  defendants 
have  a  good  and  sufficient  defense  thereto,  and,  even  if  the  facts 
alleged  in  the  petition  are  true,  the  liability,  if  any,  exists  against 
the  defendant  company  only ;  that  in  pleading  an  ordinance  of  the 
city  of  Laddonia  plaintiffs  do  not  allege  that  said  ordinance  had 
been  accepted  by  the  petitioner  or  its  codefendants ;  and  that 
said  ordinance  is  merely  penal,  and  not  binding  on  the  defendants. 
The  petition  for  removal  of  the  cause  was  denied.  The  defendants 
W'iseman  and  Haines  filed  a  demurrer,  alleging  that  the  petition 
of  plaintiffs  does  not  state  a  cause  of  action  against  either  of 
these  defendants,  that  they  are  not  necessary  parties  to  a  complete 
determination  of  the  action,  and  that  there  is  a  misjoinder  of 
parties  defendant.  This  demurrer  was  by  the  court  overruled. 
Thereafter,  during  the  same  term,  defendants  Wiseman  and 
Haines  filed  their  application  for  a  change  of  venue,  and  the  venue 
of  said  cause  was  by  order  of  court  changed  to  the  circuit  court 
of  Callaway  county.  Mo.  In  the  circuit  court  of  Callaway  county 
defendant  company  filed  what  is  termed  by  them  a  "plea  in  abate- 
ment," in  which  the  jurisdiction  of  the  state  court  is  challenged, 
and  setting  forth  the  various  unsuccessful  steps  taken  for  the  re- 
moval of  the  cause,  together  with  the  adverse  rulings  of  the  cir- 
cuit court  of  Audrain  county  thereon,  which  plea  in  abatement 
was  by  the  court  overruled,  to  which  the  defendant  company  duly 
excepted.  The  answer  of  the  defendant  company  was  a  general 
denial  and  a  further  plea  that  the  death  of  plaintiffs'  mother 
was  caused  by  her  own  contributory  negligence  and  that  of  plain- 
tiff Eugenia  Stotler.  The  answer  pleaded  the  unreasonableness 
and  invalidity  of  the  speed  ordinance  of  the  town  of  Laddonia 
and  want  of  jurisdiction  of  the  court,  grounded  upon  the  appli- 
cation for  the  removal  of  the  cause  to  the  federal  court.    The  an- 
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swer  of  defendants  Wiseman  and  Haines  consisted  of  a  general 
denial  and  plea  of  contributory  negligence.  The  reply  was  a  gen- 
eral denial. 

The  testimony  devloped  at  the  trial  of  this  cause  was  substan- 
tially the  same  as  in  the  case  of  Eugenia  Stotler  against  these 
same  defendants  (98  S.  W.  509),  and  tended  to  show  about  this 
state  of  facts :  Laddonia  is  a  small  town  of  about  700  inhabitants, 
in  Audrain  county,  about  four  miles  eastwardly  of  Rush  Hill. 
Most  of  its  inhabitants  live  south  of  defendant  railway  company's 
right  of  way,  which  extends  substantially  in  an  easterly  and  west- 
erly direction  through  the  northern  part  of  the  land  included  in 
the  city  limits.  On  or  about  the  22d  day  of  April,  1903,  between 
6  and  7o'clock,  the  deceased  and  her  daughter  were  riding  in  a 
one-horse  buggy,  with  the  top  down,  going  north  on  Pine  street. 
At  this  crossing  Pine  street  runs  directly  north  and  south.  When 
at  this  crossing  the  hind  wheels  of  their  buggy  were  struck  by 
a  train,  consisting  of  engine  and  caboose,  running  east  on  said 
track.  In  the  collision  the  mother  of  the  plaintiffs  was  killed.  The 
crossing  was  the  most  frequented  crossing  in  Laddonia.  On 
the  part  of  the  plaintiffs  the  testimony  tended  to  show  that  a  num- 
ber of  dwelling  houses  are  located  on  the  west  side  of  'Pine  street, 
and  on  the  south  side  of  the  railroad,  and  that  a  few  feet  south  of 
the  right  of  way  of  the  defendant  company  are  two  frame  build- 
ings, one  of  which  is  a  story  and  a  half,  and  the  other  a  one  story 
building.  R.  S.  McKinney  testified  for  the  plaintiff  that  he  was 
surveyor  of  Audrain  county.  This  witness  made  a  plat  of  the 
crossing  and  measurements.  He  testified  that  a  person  would  have 
to  be  within  50  feet  the  tracks  to  get  a  view  to  the  west.  C.  A. 
Smith  and  J.  A.  Pierce  also  testified  for  plaintiffs.  They  state 
that  they  secured  a  horse  and  buggy  and  made  some  observation 
at  the  place  where  the  accident  occurred,  as  to  distance,  time,  and 
so  forth.  These  witnesses  testify  that,  before  one  riding  in  an 
ordinary  one-horse  buggy  could  see  to  the  west,  the  horse's  head 
would  be  within  30  feet  of  the  south  rail  of  the  main  track.  It 
was  further  shown  that  an  ordinary  buggy  measures  about  nine 
feet  from  the  seat  to  the  end  of  the  shaft,  and  that  a  horse's  head 
is  usually  about  two  or  two  and  a  half  feet  above'  the  shaft.  T. 
Kidd  testified  for  plaintiffs  substantially  as  follows :  That  at  the 
time  of  the  accident  he  was  traveling  south  on  Pine  street,  about 
two  blocks  from  the  crossing;  that  his  attention  was  attracted  by 
the  whistle  of  the  train,  and  he  saw  the  train  about  the  time  it 
struck  the  vehicle ;  that  he  did  not  hear  a  whistle  sounded  or  bell 
nmg  prior  to  the  time  the  train  reached  the  cattle  guard  and 
before  the  accident.  In  describing  the  manner  in  which  the  de- 
ceased approached  the  track  this  witness  said:  "She  just  came 
up  in  a  slow  trot.  She  drove  upon  the  track,  and  it  looked  to  me 
like  the  horse  just  slacked  up  a  little  when  the  train  struck  the 
buggy.    Q.   Where  was  the  horse  at  the  time  you  say  it  slacked 
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up  a  little?  A.  The  horse  was  right  on  the  track.  Q.  Up  to 
that  time  state  whether  or  not  she  had  stopped,  so  far  as  you 
know.  A.  I  didn't  see  her  stop.  Q.  What  part  of  the  outfit  was 
struck?  A.  It  looked  to  me  like  it  struck  about  the  center  of 
the  buggy.  Q.  She  went  on  in  a  slow  jog  up  to  that  time,  when 
the  horse  checked  up  a  little  when  it  got  on  the  main  track,  and 
then  went  over  ?  A.  Yes,  sir.  Q.  Did  you  see  her  turn  her  head 
and  look  in  any  direction  as  she  approached  the  track?  A.  No, 
sir;  I  didn't  notice  her  turn  her  head  at  all."  This  witness  tes- 
tified that  the  train  was  running  at  least  30  or  40  miles  an  hour 
at  the  time  of  the  accident.  One  of  the  witnesses  for  the  plain- 
tiflFs  estimated  the  speed  of  the  train  at  the  time  of  the  accident  at 
from  60  to  80  miles  per  hour,  while  the  other  witnesses  estimated 
it  at  from  40  to  60  miles  an  hour.  After  the  accident  the  engine 
ran  down  past  the  second  elevator  east  of  the  depot.  From  the 
crossing  to  the  elevator  mentioned  the  distance  was  shown  to  be 
842^/2  feet,  and  that  the  depot  was  located  221  feet  and  8  inches 
east  of  the  crossing.  Wm.  O.  Montague  testified  for  plaintiffs 
substantially  as  follows :  That  he  was  19  years  old,  and  his  occu- 
pation was  a  farmer,  and  lived  in  Audrain  county,  near 
Laddonia,  dnd  had  lived  there  all  his  life;  that  at  the  time  of  this 
accident  he  was  at  the  house  of  a  neighbor,  southwest  of  the  cross- 
ing, a  distance  of  between  half  a  quarter  and  a  quarter  of  a  mile, 
and  when  he  first  noticed  the  train  it  was  a  little  east  of  Rush 
Hill,  which  is  four  miles  from  the  station  of  Laddonia ;  that  when 
his  attention  was  called  to  the  train  he  noticed  it  continuously  un- 
til it  passed  out  of  his  view  behind  a  barn ;  that  the  distance  from 
the  barn  to  the  center  of  the  street  or  crossing  where  the  accident 
occurred  is  about  100  or  150  yards,  but  that  he  had  not  measured 
it ;  that  he  did  not  hear  a  bell  rung  or  whistle  sounded  by  the  en- 
gine until  just  as  it  was  going  behind  the  barn;  that  he  did  not 
see  the  accident,  and  could  not  see  the  crossing  from  where  he  was 
located.  This  witness  stated  that  the  track  or  country  between 
Rush  Hill  and  Laddonia  is  an  open  prairie  county.  Plaintiffs  also 
offered  evidence  tending  to  show  that,  on  the  trial  of  the  case  of 
Eugenia  Stotler  against  these  defendants,  defendants  Wiseman 
and  Haines  testified  that  the  speed  of  the  train  at  the  time  it  struck 
the  buggy  in  which  the  deceased  and  Eugenia  Stotler  were  riding 
was  from  22  to  25  miles  an  hour. 

On  behalf  of  the  defendants,  L.  S.  Simpson  testified  that  he  was 
the  night  telegraph  operator  at  Laddonia  at  the  time  of  the  ac- 
cident; that  there  was  a  semaphore  signal  at  the  depot  at  Lad- 
donia, and,  when  the  engine  which  struck  and  killed  Mrs.  Stotler 
was  approaching  the  corporate  limits  of  the  city  of  Laddonia 
from  the  west,  this  signal  indicated  an  order  to  stop ;  that  he  was  in 
the  depot  when  he  saw  the  train  approaching,  and  when  they 
reached  the  general  whistling  point  the  engine  gave  a  signal  for 
the  station,  which  is  one  long  whistle;  that  he  had  no  orders  for 
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them,  and  gave  them  the  order  to  proceed,  which  was  done 
by  holding  down  the  arm  of  the  semaphore  signal;  and  that  the 
engineer  answered  it  by  two  short  whistles.  This  witness  stated 
that  the  engine  was  at  the  usual  whistling  post,  which  is  about  a 
quarter  of  a  mile  west  of  the  crossing,  when  the  signals  were 
given.  He  further  states  that,  when  the  engine  passed  the  depot, 
the  brakes  were  applied,  and  that  they  seemed  to  be  trying  to  stop 
it.  Defendants  also  offered  evidence  by  two  civil  engineers,  tend- 
ing to  show  from  surveys  made  by  them  that  there  was  nothing 
to  obstruct  the  view  of  a  person  walking  or  driving  in  a  vehicle 
such  as  Mrs.  Stotler  occupied,  from  a  point  63  feet  south  of  the 
south  rail  of  this  track,  up  to  the  track,  of  a  locomotive  approach- 
ing from  the  west  for  a  distance  of  two  miles.  That  a  person 
riding  as  the  deceased  was  could  see  the  rails  of  the  railroad  track 
from  the  time  she  was  within  63  feet  of  the  south  rail  of  the  main 
track  until  she  reached  it,  for  a  distance  of  the  west  of  at  least 
2,000  feet.  That  the  right  of  way  of  the  railroad,  which  is  100 
feet  wide  west  of  the  public  road  where  the  accident  occurred,  is 
fenced  on  either  side  for  several  miles  west  of  Laddonia  up  to 
within  about  120  feet  of  the  road  where  the  accident  occurred, 
at  which  place  there  is  a  cross-fence  with  a  cattle  guard  at  the 
track,  and  the  track  west  of  the  crossing  is  exactly  straight  for  a 
mile  or  more.  That  the  right  of  way  at  that  place  runs  from  the 
west  a  little  north  of  east,  and  the  public  road  runs  about  north 
and  south.  The  public  road  crosses  the  railroad  track  at  grade. 
And  that  there  is  a  very  slight  slope  of  about  a  foot  upward  as 
you  approach  the  track  from  either  side  for  a  distance  of  about 
50  feet. 

This  is  a  sufficient  reference  to  the  facts  developed  at  the  trial 
to  enable  us  to  determine  the  legal  propositions  disclosed  by  the 
record.  At  the  close  of  the  evidence,  defendants  requested  an  in- 
struction in  the  nature  of  a  demurrer,  directing  the  jury,  under 
the  pleadings  and  evidence,  to  find  the  issues  for  defendants. 
This  request  was  denied.  The  court  then  submitted  the  cause 
to  the  jury  upon  instructions  covering  the  .entire  case.  The  jury 
returned  a  verdict  finding  the  issues  for  the  plaintiffs,  assessing 
the  statutory  penalty  in  the  sum  of  $5,000.  Timely  motions  for 
new  trial  and  in  arrest  of  judgment  were  filed  and  by  the  court 
everruled.  Judgment  was  rendered  in  accordance  with  the  verdict 
for  the  amount  of  the  penalty  assessed  by  the  jury,  and  from  this 
judgment  defendants  in  proper  form  and  due  time  prosecuted 
their  appeal  to  this  court,  and  the  record  is  now  before  us  for  con- 
sideration. 

Scarritt,  Scarritt  &  Jones,  for  appellants. 

P.  H.  CiiUcn,  IV.  H.  Logan,  and  Walter  Burch,  for  respondents. 

Fox.  P.  J.  (after  stating  the  facts).  The  record  before  us 
in  this  cause  discloses  the  assignment  of  numerous  errors,  but  it 
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is  manifest  that  there  is  but  one  vital  proposition  confronting  us 
for  consideration ;  that  is,  under  all  the  evidence  disclosed  by  the 
record,  are  the  plaintiffs  entitled  to  recover,  and  did  the  trial  court 
commit  error  in  denying  the  instruction  at  the  close  of  the  evi- 
dence in  the  nature  of  a  demurrer  directing  the  jury  to  find  the 
issues  for  the  defendants?  The  controlling  facts  in  this  cause, 
as  is  indicated  in  the  statement  of  the  cause,  are  substantially  the 
same  as  the  facts  developed  in  the  case  of  Eugenia  Stotler  against 
these  same  defendants,  in  98  S.  W.  509.  The  testimony  in  this 
case  tends  to  show,  and  it  must  be  taken  as  establishing  beyond 
dispute,  the  fact  that  the  defendants  at  the  time  and  place  of  the 
accident  were  operating  this  engine  and  car  at  a  rate  of  speed  in 
violation  of  the  ordinances  of  the  town  of  Laddonia.  As  to  the 
rate  of  speed,  there  is  a  conflict  of  testimony ;  some  of  the  witness 
fixing  it  between  30  and  50  miles  an  hour,  others  between  22  and 
25,  and  one  witness  between  60  and  80  miles  an  hour.  However, 
we  are  inclined  of  the  opinion  that  the  weight  of  testimony  shows 
that  the  engine  was  running  between  40  and  50  miles  an  liour. 
The  testimony  on  the  part  of  the  plaintiffs  shows  that  the  deceased, 
in  the  language  of  the  witness  who  saw  her  approaching  the  track, 
drove  upon  the  track  in  a  slow  trot,  and  that  she  did  not  slack 
up  until  the  train  struck  the  buggy.  She  did  not  stop,  and  the 
only  eyewitness  says  that  she  went  on  in  a  slow  jog  up  to  the 
time  when  the  horse  che(iked  up  a  little  when  it  got  on  the  main 
track.  This  witness  further  says — and  he  was  watching  the  ac- 
cident— that  he  did  not  notice  her  turn  her  head  at  all,  and  in  his 
opinion  the  train  was  running  at  Ifeast  30  or  40  miles  an  hour 
at  the  time  of  the  accident.  The  testimony  is  also  undisputed  as 
to  the  fact  that  the  deceased  and  her  daughter  were  riding  in 
a  one-horse  top  buggy,  and  that  the  top  was  down ;  the  mother  do- 
ing the  driving.  There  is  some  conflict  in  the  testimony  as  to  the 
distance  from  the  crossing  of  the  main  track  where  the  accident 
occurred  that  the  deceased  and  her  daughter  could  have  an  unob- 
structed view  to  the  west  and  see  an  engine  approaching.  How- 
ever, the  testimony  on  the  part  of  the  plaintiffs  shows  that,  when 
they  were  within  40  or  50  feet  of  the  track,  they  would  have  a  view 
of  the  track,  and,  if  they  were  looking,  could  easily  see  an  engine 
approaching  the  crossing.  There  was  other  testimony  tending  to 
show  that  they  had  an  unobstructed  view  of  the  approach  of  the 
engine  to  this  crossing;  that  is  to  say,  between  60  and  65  feet. 
That  the  deceased,  had  she  been  looking,  could  have  seen  this 
engine  approaching  the  crossing  where  she  was  killed,  when  she 
was  40  or  50  feet  from  the  track,  the  testimony  leaves  no  ground 
for  dispute.  Witness  T.  Kidd,  who  testified  in  behalf  of  the  plain- 
tiffs, was  the  only  person  who  saw  the  accident,  and  he  thus  de- 
scribes it:  "She  just  came  up  in  a  slow  trot.  She  drove  upon 
the  track,  and  it  looked  to  me  like  the  horse  just  slacked  up  a  little 
when  the  train  struck  the  buggy.     Q.    Where  was  the  buggy  at 
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the  time  you  say  it  slacked  up  a  little?  A.  The  horse  was  right 
on  the  track.  Q.  Up  to  that  time,  state  whether  or  not  she  had 
stopped,  so  far  as  you  know.  A.  I  didn't  see  her  stop.  Q.  What 
part  of  the  outfit  was  struck?  A.  It  looked  to- me  like  it  struck 
about  the  center  of  the  buggy.  Q.  She  went  on  in  a  slow  jog 
up  to  that  time,  when  the  horse  checked  up  a  little  when  it  got 
on  the  main  track,  and  then  went  over  ?  A.  Yes,  sir.  Q.  Did  you 
see  her  turn  her  head  and  look  in  any  direction  as  5he  approached 
the  track  ?  A.  No,  sir ;  I  didn't  notice  her  turn  her  head  at  all." 
We  have  in  this  case,  when  the  facts  as  disclosed  by  the  record 
are  analyzed,  an  engine  running  at  a  very  rapid  rate  of  speed 
approaching  the  crossing,  and  Mrs.  Stotler,  the  deceased,  driv- 
ing in  a  buggy  with  the  top  down,  in  broad  daylight,  with  a  plain, 
unobstructed  view  of  the  approach  of  the  engine  at  least  40  or 
50  feet  before  she  reached  the  crossing,  driving  the  horse  in  a 
trot,  making  no  stop,  and,  so  far  as  the  witness  who  was  looking 
at  the  occurrence,  did  not  turn  her  head  at  all,  drove  upon  the 
track,  and  was  then  struck  and  killed  by  the  engine  being  operated 
by  the  defendant's  servants  and  employees.  Therefore  the  simple 
question  confronts  us:  Are  the  plaintiffs  entitled  to  recover  un- 
der that  state  of  facts? 

In  the  case  of  Eugenia  Stotler  against  these  same  defendants, 
for  the  recovery  of  damages  for  injuries  received  in  the  same  ac- 
cident now  under  consideration,  this  court  in  banc  affirmed  the 
judgment  and  while  the  esteemed  and  learned  judge, 
in  expressing  the  views  of  this  court  as  applicable  to  that 
case,  disclaims  any  intention  to  decide  any  cause  which  might 
arise  from  the  death  of  the  mother  in  the  same  accident,  and  while 
it  is  true,  as  stated,  that  the  cause  of  action  resulting  from  the 
death  of  the  mother  was  not  decided,  yet  it  is  apparent  that  the 
controlling  facts  in  the  two  cases  could  not  be  separated.  The 
main  defense  in  the  Eugenia  Stotler  Case  was  that  her  injuries 
were  inflicted  by  reason  of  the  negligence  of  her  mother,  and 
that  she  participated  in,  or  at  least  acquiesced  in,  her  mother's 
negligence  in  driving  upon  the  track  in  front  of  the  approaching 
engine,  and  was  therefore  equally  guilty  of  contributory  negligence. 
In  other  words,  we  are  unable  to  see  how  this  court  in  banc  could 
determine  the  case  of  Eugenia  Stotler  without  discussing  the 
facts  applicable  to  the  negligence  of  her  mother.  It  being  con- 
ceded that  the  facts  in  the  case  at  bar  are  substantially  the  same 
as  in  the  Eugenia  Stotler  Case,  and  if  the  conclusions  as  announced 
in  that  case,  which  were  clearly  applicable  to  the  acts  of  the  mother 
at  the  time  of  this  accident,  are  to  be  followed,  we  see  no  escape 
from  the  result  that  the  judgment  in  this  cause  must  be  reversed. 
The  Eugenia  Stotler  Case  was  decided  by  the  court  in  banc,  and 
was  concurred  in  by  all  the  members  of  this  court.  It  carefully 
discusses  all  the  facts  and  exhaustively  reviews  all  the  authorities 
as  applicable  to  them,  and  no  one  can   read  the  opinion  and  escape 
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the  conclusion  that  the  court  in  banc,  under  all  the  evidence  in  re- 
spect to  this  accident,  regarded  the  acts  of  the  mother,  Mrs.  Stot- 
ler as  constituting  such  negligence  as  would  bar  a  recovery  in  an 
action  for  her  death.  An  analysis  of  the  conclusions  announced  in 
that  case  will  demonstrate  that  the  affirmance  of  the  judgment  in 
favor  of  Eugenia  Stotler  was  only  affirmed  upon  the  theory'  that 
she  did  not  participate  in  and  was  not  responsible  for  the  negli- 
gence of  her  mother.  After  discussing  the  facts  and  reviewing  all 
the  authorities  upon  the  subject  in  hand,  the  conclusion  was  thus 
stated :  "Now,  if  this  case  be  viewed  from  the  standpoint  of  plain- 
tiff's evidence,  she  is  presumed  to  have  looked  and  listened,  and 
to  have  seen  and  heard  the  train.  If  it  be  viewed  from  the  stand- 
point of  defendants'  evidence,  she  actually  did  see  the  train  when 
it  was  40  rods  away,  and  she  was  still  in  a  place  of  safety  south 
of  the  track.  The  case,  then,  has  progressed  to  the  point  where 
fault  can  be  found  WMth  plaintiff,  if  at  all,  not  in  her  not  looking 
and  listening,  in  her  not  seeing  and  hearing  the  advancing  train, 
but  in  the  act  of  driving  on  the  track  immediately  before  that 
train.  The  act  in  question  was  not  hers ;  but  if  she  actively  par- 
ticipated in  that  act,  or  is  responsible  therefor,  she  ought  not  to 
recover.  If  she  did  not  actively  participate  therein,  and  is  not 
responsible  therefor,  then  there  is  no  independent  cause  inter- 
vening between  defendants'  negligence  and  the  injury,  and  that 
injury  should  be  referred  to  defendants'  negligence  alone."  Fol- 
lowing this  court  then  gave  particular  stress  to  the  theory  that 
Eugenia  Stotler  was  not  responsible  for  the  negligence  of  her 
mother,  and  fully  discussed  the  reasons  why  she  should  not  be  held 
responsible  for  such  negligence,  and  finally  concluded  by  saying, 
concerning  the  conduct  of  Eugenia  Stotler  on  that  occasion,  that 
"the  truth  is  she  was  but  a  broken  branch  cast  on  the  stream  of 
the  mother's  judgment  and  volition,  prone  to  be  borne  away  on 
its  current,  and,  under  such  circumstances,  defendants  may  not 
acquit  themselves  by  pointing  to  the  mother's  fault." 

It  is  manifest  that  there  can  be  but  one  logical  conclusion  from 
what  was  said  by  the  court  in  banc  in  that  case ;  and  that  is,  under 
the  facts  developed  at  the  trial,  which  were  substantially,  as  is 
conceded  by  counsel  for  plaintiff,  the  same  as  in  the  case  at  bar, 
by  reason  of  the  negligence  of  the  mother,  Mrs.  Stotler,  driving 
upon  the  track  in  front  of  an  approaching  engine,  there  could 
be  no  recovery  in  an  action  against  the  defendants  in  causing 
her  death.  The  conclusion  as  to  the  acts  of  Mrs.  Stotler  being 
negligent,  as  is  clearly  indicated  in  the  case  of  her  daughter,  is 
fully  supported  by  numerous  well-considered  cases  in  this  state. 

In  Hayden  v.  Railway  Co.,  124  Mo.  566,  28  S.  W.  74,  plain- 
tiff sought  to  recover  damages  for  the  death  of  her  husband,  who 
was  struck  and  killed  by  one  of  defendant's  passenger  trains  on  a 
public  road  crossing.     The  petition  charged  that  his  death  was 
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caused  by  the  negligence  of  the  defendant  in  allowing  prairie  grass 
and  weeds  to  grow  upon  its  right  of  way  and  near  said  crossing, 
so  far  as  to  obstruct  the  view  of  its  tracks,  and  in  failing  to 
sound  the  whistle  or  ring  the  bell  on  the  approach  of  its  train  to 
said  crossing,  as  required  by  law.  The  answer  was  a  general  de- 
nial and  a  plea  of  contributory  negligence.  The  evidence^  tended 
to  show  that  the  servants  of  the  railroad  company  were  negligent 
in  failing  to  give  signals,  but  it  also  tended  to  show  that  the  de- 
ceased could  have  seen  the  train  by  looking.  The  husband  of 
plaintiff  was  driving  a  two-horse  team  to  a  wagon,  and  could  have 
seen  the  approaching  train  when  it  was  from  15  to  30  feet  of  the 
crossing.  At  the  close  of  all  the  evidence,  the  court  sustained  a 
demurrer  thereto,  and  plaintiff  appealed.  The  court  in  that  case 
stated  that  the  train  was  traveling  10  times  as  fast  as  plaintiff, 
and  that,  when  he  was  in  15,  20,  25,  or  30  feet  from  the  crossing, 
the  train  must  have  been  within  a  distance  of  150  to  300  feet  of 
the  crossing.  The  court  then  fully  reviewed  the  facts,  and  held 
that  the  testimony  showed  clearly  that,  notwithstanding  there  was 
high  grass  intervening  between  the  plaintiff's  husband  and  the 
train,  by  the  turning  of  his  eye  when  in  15  or  20  feet  of  the  cross- 
ing he  could  have  seen  the  train  approaching,  which  was  150 
or  300  feet  away,  and  that  his  failure  to  observe  the  approach  of 
the  train  and  proceeding  in  his  way  across  the  track  was  such 
negligence  as  would  bar  recovery,  and  this  court  said  in  that  case 
that,  "though  the  defendant  may  have  been  negligent  in  failing 
to  give  the  signals  for  the  crossing,  and  in  permitting  the  high 
grass  to  be  upon  its  right  of  way,  yet,  the  deceased  having  lost 
his  life  through  his  own  negligence  in  failing  to  discharge  the 
duty  imposed  upon  him  by  law,  in  his  situation,  the  plaintiff  cannot 
recover  for  his  death." 

In  Huggart  v.  Railroad,  134  Mo.  673,  36  S.  W.  220,  Gantt,  P. 
J.,  speaking  for  the  court,  said:  "It  is  an  uncontradicted  and 
conceded  fact  that,  when  he  reached  a  point  from  30  to  40  feet 
from  the  track,  a  point  where  he  was  free  from  all  danger  of 
collision  with  trains  upon  the  road,  he  could  have  seen  up  the  track 
to  the  west  a  distance  of  600,  and  possibly  1,000,  feet.  As  a  phy- 
sical fact  that  train  was  then  in  sight.  One  of  two  conclusions 
is  inevitable.  He  either  did  not  look,  and  heedlessly  rode  upon 
the  track  and  w^as  killed,  or  he  looked  and  saw  the  approaching 
train  and  attempted  to  cross  ahead  of  it.  In  either  case  he  was 
guilty  of  such  contributory  negligence  as  bars  a  recovery  by  his 
widow.  Porter  Huggart  is  dead.  VVe  have  no  explanation  of 
his  conduct  in  attempting  to  cross  the  track  in  the  face  of  a  rapidly 
approaching  train ;  but,  in  view  of  the  physical  impossibility  of  his 
failing  to  see  the  train,  had  he  looked  to  the  west  as  it  was  his 
clear  duty  to  have  done  while  yet  out  of  danger,  the  law  denom- 
inates his  conduct  in  going  upon  the  track  and  attempting  to  cross 
as  contributory  negligence.    There  can  be  no  presumption  of  or- 
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dinary  care  in  the  face  of  such  facts  to  the  contrary  and  without 
explanatioir."  Hayden  v.  Railroad,  124  Mo.  566,  28  S.  W.  74 ; 
Kelsay  v.  Railroad,  129  Mo.  362,  30  S.  W.  339 ;  Lane  v.  Railroad, 
132  Mo.  4,  ii  S.  W.  645,  1128. 

In  Sanguineete  v.  Railroad,  196  Mo.  466,  95  S.  W.  386,  this 
court,  speaking  through  Judge  Burgess,  denied  plaintiff  a  recovery 
on  the  ground  of  negligence  in  attempting  to  cross  the  defendant's 
railroad  track  in  front  of  an  approaching  train,  for  the  reason  that 
proper  care  and  caution  was  not  exercised  in  listening  and  look- 
ing for  the  approach  of  such  train.  In  this  case  the  rule  as  an- 
nounced by  Elliott  (section  1165)  was  quoted  approvingly.  It  is 
there  said:  "As  a  railroad  track  is  a  warning  of  danger,  one 
who  attempts  to  cross  it  must  act  with  care  proportionate  to  the 
danger,  and  not  suffer  his  attention  to  be  diverted  from  the  danger 
before  him,  and  he  must  keep  his  faculties  in  active  exercise.  It 
is  his  duty  to  keep  his  faculties  in  condition  for  exercise  and  to 
exercise  them.  Mental  abscription  or  reverie  will  not  excuse  the 
traveler  who  omits  to  perform  the  duty  of  looking  and 
listening.  If  the  traveler  could  have  seen  the  train  by 
looking,  the  presumption  is  that  he  did  not  look,  or," 
if  he  did  look,  did  not  heed  what  he  saw.  This  presumption, 
in  conjunction  with  the  fact  that  the  courts  judicially 
know  that  great  throngs  of  persons  daily  cross  railroad  tracks 
without  receiving  injury,  renders  necessary  and  logical  the  con- 
clusion that  prima  facie  an  accident  at  a  crossing  is  attributable 
to  the  negligence  of  the  traveler.  A  traveler  who  knows  that  a 
train  is  due  must  take  care  to  avoid  it,  and  this  knowledge  im- 
poses upon  him  a  somewhat  higher  exercise  of  care  than  if  he  was 
not  in  possession  of  such  knowledge.  Principle  requires  that  in 
such  a  case  a  person  who  attempts  to  cross  the  track  should  be 
held  guilty  of  negligence  as  matter  of  law,  if  there  are  obstructions 
to  sight  or  hearing,  since  no  one  can  be  said  to  exercise  ordinary 
care  who  voluntarily  encounters  a  danger  that  he  knows  is  im- 
minent, unless  the  situation  and  conditions  are  such  as  to  enable 
him  to  see  that  he  can  proceed  with  safety.  Analogous  cases  em- 
phatically affirm  that  one  who  assumes  to  proceed  upon  a  calcu- 
lation of  chances  is  guilty  of  negligence,  and  the  rule  established 
by  those  cases  applies  to  such  cases  as  we  have  mentioned." 

In  Schmidt  v.  Railroad,  191  Mo.  215,  90  S.  W.  136,  3  L.  R.  A. 
(N.  S.)  196,  Judge  Gantt  thus  stated  the  rules  of  law  appli- 
cable to  the  subject  under  discussion:  "It  is  a  settled  law  of 
this  state  that  a  person  who  goes  upon  a  railroad  track,  or  pro- 
poses to  cross  it,  must  use  his  eyes  and  ears  to  avoid  injur}'; 
and,  while  a  neglect  of  the  regulations  in  regard  to  the  running 
of  trains  amounts  to  negligence  in  law  on  the  part  of  the  railway 
company,  this  does  not  absolve  pedestrians  and  others  who 
propose  to  cross  the  tracks  from  the  exercise  of  ordinary 
■care.    Every  intelligent  person  who  has  arrived  at  years  of  dis- 
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cretion  is  presumed  to  know  that  it  is  dangerous  to  be  upon  a 
railroad  track  when  trains  are  passing  to  and  fro,  and,  when 
crossing  one,  he  is  expected  to  be  vigilant  and  watchful  of  the 
approach  of  the  locomotive.  The  failure  to  exercise  such  vigi- 
lance is  negligence  per  se.  Harlan  v.  Railroad,  64  Mo.  482.  "The 
law  that  a  traveler,  before  entering  upon  a  railroad  track,  must 
observe  some  caution  for  his  own  safety,  and  that  a  failure  to  do 
so  will  be  such  negligence  as  will  preclude  a  recovery  in  ease  of 
injury,  is  as  well  settled  in  this  state  as  is  the  law  that  a  railroad 
company  is  guilty  of  negligence  in  running  a  train  without  ob- 
serving the  reasonable  precaution  required  by  law  or  ordinance. 
The  measure  of  precaution  to  be  observed  by  a  traveler  depends 
often  upon  the  circumstances  and  surroundings.  The  general 
rule  is  that,  in  knowing  by  approaching  the  track  of  a  railroad,  he 
must  use  his  sense  of  sight  or  hearing  to  ascertain  if  there  be 
danger.  If  the  view  is  so  obstructed  that  he  cannot  see,  he  should 
carefully  listen.  The  circumstances  may  not  require  that  he 
both  look  and  listen,  but  common  prudence  requires  that  he  do 
either  one  or  the  other,  and  a  failure  to  do  so  renders  his  act  negli- 
gence is  not  changed  or  abrogated  by  reason  of  a  statute  or  ordi- 
nance imposing  the  duty  on  account  of  the  violation  of  which  the 
injury  resulted.  Weller  z\  Railroad,  120  Mo.  653.  The  statute 
does  not  absolve  persons  approaching  a  public  railway  crossing 
from  exercising  common  prudence  to  avoid  danger,  nor  shift  the 
responsibility  to  another  should  injury  ensue  from  the  failure  to 
exercise  it."  Kenney  v.  Railroad,  105  Mo.  284,  15  S.  W.  983,  16 
S   W   837 

In  Boring  v.  Street  Ry.  Co.,  194  Mo.  541,  92  S.  W.  655,  the 
testimony  tended  to  show  that  the  plaintiff  did  not  stop  or  look  to 
see  if  a  car  was  approaching  from  the  east,  from  the  time  he  left 
the  sidewalk  at  the  northeast  corner  of  Cherry  and  Fifteenth 
street,  until  the  moment  the  car  struck  him.  The  distance  between 
the  point  where  he  made  the  turn,  at  the  northeast  comer  of  said 
streets,  and  the  point  where  he  attempted  to  cross  the  track,  was 
but  comparatively  a  few  feet,  and  there  is  no  evidence  tending  to 
show  that  the  gripman  could,  by  the  exercise  of  due  care  and  dili- 
gence, have  stopped  the  car  in  time  to  have  prevented  the  acci- 
dent. Burgess,  J.,  in  announcing  the  conclusions  of  this  court, 
said:  "The  evidence  shows  that  the  plaintiff  was  unobservant, 
careless  of  his  safety,  and  walked  into  danger.  There  is  nothing 
disclosed  by  the  record  which  would  justify  the  submission  of 
the  cause  to  the  jury." 

In  Reno  v.  Railway  Co.,  180  Mo.  469,  79  S.  W.  464,  this  court 
» again  said,  in  discussing  the  proposition  now  under  consideration, 
that,  "from  the  testimony  of  plaintiff,  and  that  given  in  her  behalf, 
one  of  two  inferences  must  be  drawn:  Either  that  plaintiff  saw 
the  car  and  attempted  to  pass  in  front  of  it,  or  that  she  did  not 
look  for  the  car's  approach  and  attempted  to  cross  over  the  tracks 
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in  disregard  of  it ;  and  in  either  case  she  was  guilty  of  negligence 
which  at  least  contributed  to  her  injury." 

In  Kelsay  v.  Railway  Co.,  129  Mo.  362,  30  S.  W.  339,  Judge 
^lacFarlane,  in  treating  of   this  proposition,  stated  the  rule  in  this 
way:     "The' duty  of  a  traveler  upon  a  highway,  in  approaching 
a  railroad  crossing,  to  use  all  reasonable  precautions  to  ascertain 
the  approach  of  trains,  and  to  avoid  injury  by  them,  is  well-settled 
law,  not  only  of  this  court,  but  perhaps  of  all  the  courts  of  this 
country.     The  rule  imperatively  requires  him  to  look  carefully, 
in  both  directions,  at  a  convenient  distance  from  the  crossing,  be- 
fore venturing  upon  it,  if,  by  looking,  a  train  could  be  seen.    The 
duty  will  not  be  performed  by  attempting  to  look  only  from  a 
point  at  which  the  view  is  obstructed.    The  duty  is  a  continuing 
one  until  the  crossing  is  reached.    If  there  is  a  point  between  the 
obstruction  and  the  track  which  gives  opportunity  to  see,  it  is 
the  duty  of  the  traveler  to  look.    He  cannot  close  his  eyes,  and 
thereby  relieve  himself  of  the  consequences  of  his  own  neglect. 
Hayden  v.  Railway,  124  Mo.  566,  28  S.  W.  74."    The  esteemed 
and  learned  judge,  in  further  discussing  the  proposition  in  hand, 
approvingly  made  this  quotation.    He  said :    **It  was  said  in  a  re- 
cent case:     *It  is  simply  and  flatly  impossible  that  one  can  stop, 
look,  and  listen  for  an  approaching  train  that   is  in  plain  view  and 
close  at  hand  and  be  unable  to  see  or  hear  it,  if  he  possesses  the 
senses  of  sight  and  hearing.    It  seems  therefore  necessary  to  ad- 
vance one  step  in  the  application  of  the  doctrine  of  legal  presump- 
tion, and  to  lay  it  down  as  a  rule  that  one  who  is  struck  by  a  mov- 
ing train,  which  was  plainly  visible  from  the  point  he  occupied, 
when  it  became  his  duty  to  stop,  look,  and  listen,  must  be  con- 
clusively presumed  to  have  disregarded  that  rule  of  law  and  of 
common  prudence,  and  to  have  gone  negligently  into  an  obvious 
danger.     A  line  of  well-considered  cases  leads  fairly  up  to  this 
conclusion.'    Myers  %\  Railway,  24  Atl.  747,  150  Pa.  386." 

There  are  numerous  other  cases  in  this  state  announcing  the 
same  rule  as  is  indicated  by  the  foregoing  quotations.  Walker 
V.  Railroad,  193  Mo.  453,  92  S.  W.  83 ;  Stepp  v.  Railroad,  85  Mo. 
229;  Mackowik  v.  Railroad,  94  S.  W.  256,  196  Mo.  550;  Hixson 
V.  Railroad,  80  Mo.  340;  Kelley  v.  Railroad,  88  Mo.  534;  Lenix 
7'.  Railroad,  76  Mo.  86;  Harlan  v.  Railroad,  64  Mo.  480;  Zim- 
merman V.  Railroad.  71  ^lo.  476.  Learned  counsel  for  respond- 
ents makes  a  very  strong  presentation  upon  his  theory  of  this 
cause,  and  undertakes  to  distinguish  the  cases  herein  referred  to 
from  the  case  at  bar.  It  is  earnestly  insisted  by  respondent  that 
the  deceased.  Mrs.  Stotler,  had  a  right,  under  the  facts  developed 
at  the  trial  of  this  cause,  to  presume  that  the  defendants  were 
obeying  the  ordinances  of  the  town  of  Laddonia,  and  were  not 
operating  the  train  at  a  speed  in  excess  provided  by  such  ordi- 
nances. Therefore  contributory  negligence,  under  the  circum- 
stances, should  not  be  attributed  to  her.     In  responding  to  this 
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contention,  it  is  sufficient  to  say  that  the  recent  case  of  Green  v. 
Railway  Company,  192  Mo.  131,  90  S.  \V.  805,  furnishes  a  com- 
plete answer.    In  that  case  it  will  be  observed  that  the  train  was 
being  operated  at  a  rate  of  speed  in  excess  of  the  provisions  of 
the  ordinances  of  the  town  of  Pacific.    It  was  insisted  by  counsel 
in  that  cause,  as  is  contended  in  the  case  at  bar,  that  the  deceased 
had  the  right  to  invoke  the  presumption  that  the  train  was  not 
running  in  violation  of  such  ordinances,  and  the  case  of  Hutchin- 
son V.  Railroad,  161  Mo.  246,  61  S.  W.  635,  852,  84  Am.  St.  Rep. 
710,  was  cited  and  relied  upon  by  counsel  as  maintaining  that  doc- 
trine.   Valliant,  J.,  speaking  for  the  court,  very  clearly  draws  the 
distinction  between  the  cases,  and  he  thus  answered  the  contention 
of  the  respondent  in  that  case:    "The  facts  in  this  case  are  very 
different  from  those  in  Hutchinson  v.  Railroad,  161  Mo.  246,  61 
S.  W.  635,  852,  84  Am.  St.  Rep.  710,  to  which  we  are  referred. 
In  that  case  it  was  after  dark  in  the  evening.    The  deceased  heard 
the  whistle  and  saw  the  headlight  of  the  engine  about  half  a  mile 
distant,  when  she  started  across  the  tracks.     If  the  engine  had 
been  running  within  the  six-mile  speed  limit  she  should  have  had 
ample  time  to  cross,  even  pausing  as  she  did  to  pick  up  a  scarf 
she  had  dropped.     The  court  held  that,  in  the  absence  of  proof 
that  she  knew  or  had  reason  to  apprehend  to  the  contrary,  she  had 
a  right  to  presume  that  the  engineer  was  observing  the  ordinance, 
and  to  regulate  her  movements  accordingly.    But  the  accident  we 
are  now  discussing  did  not  occur  at  night.    It  occurred  at  9  o'clock 
in  the  morning,  and  the  plaintiff's  witnesses  say  that  they  saw 
that  the  engine  was  running  at  a  high  rate  of  speed.    There  was 
not  one  of  them  shown  to  be  more  competent  to  judge  of  the 
speed  than  the  deceased.    The  only  difference  in  that  respect  be- 
tween them  and  her  was  that  they  looked,  and  she  did  not.     If 
one  sees,  or  has  reason  to  believe,  that  the  engine  is  running  in 
violation  of  the  speed  ordinance,  he  has  no  right  to  risk  his  life 
on  a  presumption  that  the  ordinance  is  being  observed.    There  is 
in  this  case  no  ground  on  which  to  construct  a  rational  presump- 
tion that  the  deceased  trusted  that  the  engineer  was  obeying  the 
ordinance.    There  is  no  evidence  on  which  we  can  base  a  finding 
that  she  saw  the  engine  at  all  until  in  the  moment  of  peril.     It 
was  imminently  dangerously  close  when  she  stepped  on  the  track. 
All  the  eyewitnesses  say  she  was  coming  fast.     She  put  her  foot 
over  the  rail,  and  in  that  instant  the  engine  struck  her.     She  was 
probably  in  a  hurry  to  overtake  her  friends,  who  had  gone  on 
ahead,  and  she  was  possibly  in  a  state  of  nervous  excitement  at 
having  to  pass  so  close  to  the  front  of  the  throbbing  freight  engine ; 
but,  however  that  may  be,  and  whatsoever  the  cause,  she  forgot 
to  look  at  the  danger  into  which  she  was  running." 

So  it  may  be  said  in  this  cause,  applying  the  same  ruling  as  was 
employed  in  the  Green  Case,  that  this  accident  occurred  in  broad 
daylight,  and  that  numerous  witnesses  testified  for  the  plaintiff 
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that  they  saw  that  the  engine  was  running  at  a  high  rate  of  speed, 
and  it  is  apparent  that  Mrs.  Stotler,  when  in  from  40  to  60  feet 
of  the  main  track,  if  she  looked  and  saw  the  engine  approaching, 
was  just  as  competent  to  judge  of  the  speed,  and  even  more  so, 
located  as  she  was,  than  any  of  the  witnesses  who  testified  in 
her  behalf.  The  testimony  simply  shows  that  she  was  driving  the 
horse  in  a  buggy,  with  the  top  down,  in  a  trot,  and  that  she  never 
checked  the  speed,  and  there  seemed  to  be  no  checking  of  it  until 
she  was  on  the  track  and  struck  by  the  engine.  The  testimony 
of  the  only  eyewitness  to  this  accident  rather  indicates  that  she 
never  looked  one  way  or  the  other  in  respect  to  seeing  the  ap- 
proach of  an  engine.  While  this  testimony  is  of  a  negative  char- 
acter, he  says  that  he  was  looking  at  her,  and  that  he  did  not  see 
her  turn  her  head  to  look  at  all,  and  did  not  see  her  make  any 
stop  or  check  the  speed  of  her  horse.  We  take  it  that  the  care 
and  caution  that  is-  required  of  a  traveler  in  crossing  a  railroad 
track  simply  means  practical  and  common-sense  prudence,  before 
undertaking  to  cross  a  dangerous  place ;  and,  confronted  with  the 
manner  in  which  Mrs.  Stotler  drove  upon  this  track,  it  would  be 
doing  violence  to  the  meaning  of  the  terms  "prudence  and  cau- 
tion" to  say  that,  if  she  saw  that  train  approaching,  as  it  did 
approach,  this  crossing,  at  a  very  rapid  rate,  she  was  exercising 
any  prudence  or  caution  whatever,  under  the  conditions  con- 
fronting her,  to  undertake  to  hurriedly  drive  across  the  track  in 
front  of  a  rapidly  approaching  engine.  As  was  said  by  Judge 
Valliant,  in  the  Green  Case :  "There  is  in  this  case  no  ground  on 
which  to  construct  a  rational  presumption  that  the  deceased  trusted 
that  the  engineer  was  obeying  the  ordinance."  As  before  stated, 
she  never  stopped,  and  in  our  opinion  the  ordinances  fixing  the 
rate  of  speed,  or  the  rate  of  speed  at  which  the  engine  was  being 
operated,  never  entered  her  mind.  If  she  saw  this  engine  ap- 
proaching this  crossing  when  she  was  from  40  to  50  feet  of  the 
main  track,  common  practical  prudence  and  caution  would  cer- 
tainly have  dictated  the  waiting  of  only  a  few  seconds  for  the 
engine  to  pass,  and  this  accident  would  have  been  avoided. 

We  are  unwilling  to  say,  under  the  conditions  confronting  Mrs. 
Stotler — an  engine  approaching  the  crossing  at  a  very  high  rate 
of  speed,  which  was  just  as  apparent  to  her  as  it  was  to  the 
witnesses  who  undertook  to  fix  the  rate  of  speed — ^that  it  was  the 
exercise  of  even  the  most  ordinary  care  and  prudence  to  under- 
take, under  the  circumstances,  while  rushing  along  to  cross  the 
track,  by  mental  process  or  reasoning,  to  figure  out  how  long  it 
would  take  the  engine  to  reach  the  crossing.  Under  the  facts  dis- 
closed in  this  record,  the  exercise  of  ordinary  practical  prudence 
and  caution  would  have  required  her  to  stop  until  the  engine 
passed. 

We  have  indicated  our  views  upon  the  controlling  propositions 
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disclosed  by  the  record,  which  renders  it  unnecessary  to  discuss 
the  other  complaints  urged  by  the  appellants. 

Entertaining  the  views  as  herein  expressed,  it  results  in  the  con- 
clusion that  the  judgment  of  the  trial  court  should  be  reversed,  and 
it  is  so  ordered.    All  concur. 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Jones. 

(Supreme  Court  of  Alabama,  Nov.  21,  1907.     Rehearing  Denied  Dec. 

19,  1907.) 

[45   So.   Rep.   177.] 

Street  Railroads — Duty  to  Trespassers — Lookout — Infants.'*' — The 
general  principle  that  a  railroad  company  owes  to  a  trespasser  no 
duty  to  keep  a  lookout  for  him,  which  is  of  equal  force,  as  to  adults 
and  infants,  except  where  infants  are  enticed  upon  the  track,  applies 
to  railroads  in  city  streets  as  well  as  elsewhere,  in  the  absence  of 
certain  conditions,  known  to  the  railway  company,  making  it  a  duty 
to  lookout  for  persons  liable  to  be  on  the  tracks  at  certain  points. 

Same — Railroads  Not  Flush  with  Surface  of  Street — Right  of  Pub- 
lic to  Use  of  Roadbed.t — Where  a  railway  is  built  in  a  street  or  public 
road,  so  as  to  be  incorporated  with  and  become  a  part  of  the  roadbed 
of  the  street  or  road,  and  the  rails  are  level  with  the   surface,  the 


♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collisions  with  other 
users  of  streets,  see  foot-notes  appended  to  Powers  v.  St.  Louis 
Transit  Co.  (Mo.),  23  R.  R.  R.  251,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
251. 

For  all  the  preceding  authorities  in  this  series  on  the  question  of 
the  care  required  of  those  in  charge  of  street  cars  to  avoid  injuring 
children  in  streets,  see  foot-notes  appended  to  Camden  Interstate 
Ry.  Co.  V.  Broom  (C.  C.  A.),  22  R.  R.  R.  11,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  11. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  duQ. 
from  those  in  charge  of  trains  or  street  cars  to  licensees  or  trespass- 
ers on  railroad  tracks,  see  foot-notes  appended  to  Teakle  v.  San 
Pedro,  etc.,  R.  Co.  (Utah),  25  R.  R.  R.  18,  48  Am.  &  Eng.  R.  Cas., 
N.  S.,  18. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see 
foot-notes  appended  to  Olney  v.  Omaha,  etc.,  Ry.  Co.  (Xeb.),  23 
R.  R.  R.  300,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  foot-notes  appended 
to  McCarthy  v.  Consolidated  Ry.  Co.  (Conn.),  22  R.  R.  R.  685,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  foot-notes  appended  to  United  Rys. 
&  Elec.  Co.  V.  Watkins  (Md.),  22  R.  R.  R.  641,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  641;  foot-notes  appended  to  Indianapolis  T.  &  T.  Co.  v. 
Kidd  (Ind.),  22  R.  R.  R.  366,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  366; 
Weinberger  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  22  R.  R.  R.  351,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  351. 
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public  has  not  only  the  right  to  cross  it,  but  also  to  pass  along  and 
use  it  as  any  other  part  of  the  street  or  road,  being  careful  to  look 
for  and  avoid  approaching  trains  or  cars,  and  the  operatives  of  trains 
and  cars  on  such  a  railway  are  under  a  duty  to  keep  a  lookout  for 
persons  exercising  their  right;  but  where  the  railway  is  not  level 
with  the  surface  of  the  street  or  road,  but  the  rails  are  placed  on  ties 
laid  on  the  surface  of  the  highway,  the  public  has  no  more  right  to 
use  it  than  if  it  were  not  in  a  street  or  road  at  all. 

Railroads — Injuries  to  Persons  on  Track — ^**Trespasser."t — While  a 
person  may,  for  the  purpose  of  merely  crossing  a  railroad,  do  so 
without  becoming  a  trespasser,  if  he  lingers  on  it,  or  walks  along 
it  at  a  place  where  he  is  not  entitled  to  walk,  he  is  a  trespasser,  and 
the  company  owes  him  no  duty  to  keep  a  lookout  for  him. 

Street  Railroads — Operation — Duty  to  Keep  Lookout — Persons 
Rightfully  on  Track.* — It  is  the  common-law  duty  of  a  motorman 
running  a  street  car  in  a  populous  town  or  city  to  keep  a  lookout  for 
persons  rightfully  on  the  track  and  liable  to  be  run  over  by  the  cars. 
Same — Actions  for  Injuries — Actionable  Negligence. — Even  though 
a  street  railway  company  owes  the  duty  to  keep  a  lookout  for  per- 
sons rightfully  on  the  track,  if  it  owed  no  such  duty  to  a  plaintiff 
because  she  was  a  trespasser,  no  action  would  lie;  actionable  negli- 
gence being  a  failure  to  discharge  a  legal  duty  to  the  person  in- 
jured. 

Same — ^Trespassent — Where  a  street  railway  company's  tracks  were 
not  level  with  the  surface  of  the  street,  but  its  rails  were  placed  on 
ties  laid  on  the  surface  of  the  street,  a  child  16  months  old,  sitting 
or  lying  on  the  end  of  one  of  the  ties  is  a  trespasser. 

Same — Duty  to  Trespassers — Lookout.} — If,  in  view  of  the  locality 
where  a  street  car  is  running  and  all  the  attending  circumstances, 
those  in  control  of  the  movement  of  the  car  have  no  reason  to  ap- 
prehend that  there  may  likely  be  a  person  on  the  track  in  front  of  it, 
they  are  under  no  duty  to  a  trespasser  who  may  be  there,  until  they 
actually  discover  his  presence,  but  if  from  the  locality  or  circum- 
stances known  to  the  company  there  is  reason  to  apprehend  that  the 
track  may  not  be  clear  from  human  beings,  then  it  is  the  duty  of  the 
employees  to  keep  a  lookout;  hence,  in  an  action  against  a  street 
railway  company  for  injuries  to  a  trespasser,  it  is  error  to  instruct 
that  if  defendant's  motorman  was  not  keeping  a  proper  and  diligent 
lookout,  and  the  accident  occurred  within  the  limits  of  an  incor- 
porated city,  the  motorman  would  be  guilty  of  negligence. 


1:See  extensive  note,  21  R.  R.  R.  218,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
218. 

For  the  authorities  in  this  series  on  the  questions,  who  are,  and 
are  not,  licensees  on  railroad  tracks  or  premises,  sec  foot-notes  ap- 
pended to  Teakle  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  25  R.  R.  R.  18, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  18;  foot-notes  appended  to  Keller  v. 
Erie  R.  Co.  (N.  Y.),  22  R.  R.  R.  599,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
699. 

*See  foot-note  on  preceding  page. 
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Same — ^Actions  for  Injuries — Questions  for  Jury. — In  an  action 
against  a  street  railway  company  for  injuries  to  a  trespasser,  whether 
the  locality  and  surrounding  circumstances  were  such  as  to  make 
it  the  duty  of  defendant's  employees  to  keep  a  lookout  held  for  the 

jury. 

Negligence — Contributory  Negligence — Infants.§ — A  child  16  months 
old  cannot  be  guilty  of  contributory  negligence. 

Street  Railroads — Injuries  to  Persons  on  Track — Injuries  Avoid- 
able Notwithstanding  Contributory  Negligence.* — If  a  motorman  dis- 
covers the  presence  of  a  trespasser  on  the  track  in  time  to  avoid 
injury,  the  company  is  liable  for  his  failure  to  use  the  means  and 
appliances  at  his  command  to  prevent  the  injury,  irrespective  of 
whether  it  was  the  motorman's  duty  to  keep  a  lookout  for  the  person 
injured  or  not. 

Same — Instructions — Applicability  to  Evidence. — A  charge  embrac- 
ing that  principle  would  not  be  appropriate,  in  the  absence  of  testi- 
mony showing  that  the  motorman  was  looking  ahead,  if  the  condi- 
tions were  not  such  as  to  make  it  his  duty  to  keep  a  lookout  for 
plaintiff,  but,  if  the  duty  to  keep  the  lookout  existed,  it  would  be 
proper,  irrespective  of  other  circumstances;  hence,  where  the  ques- 
tion of  duty  to  keep  the  lookout  is  for  the  jury,  such  an  instruction 
is  proper. 

Same — Actions  for  Injuries — Questions  for  Jury. — In  an  action 
against  a  street  railway  for  injuries  to  a  trespasser,  whether  the 
motorman  discovered  the  plaintiff  in  time  to  prevent  the  accident, 
and  whether  he  promptly  used  the  means  at  his  command  to  prevent 
it,  held  for  the  jury. 

Appeal  from  City  Court  of  Birmingham;  C.  W.  Ferguson, 
Judge. 

Action  by  Annie  May  Jones,  by  her  next  friend,  against  the 
Birmingham  Railway,  Light  &  Power  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed  and  remanded. 

Tillman,  Gruhh,  Bradley  &  Morrozv,  for  appellant. 
John  W,  Tomlinson,  for  appellee. 

Denson,  J.  Third  avenue,  sometimes  called  "Georgia  Avenue," 
is  a  public  street  in  the  city  of  Woodlawn ;  its  course  being  east 
and  west.  Along  this  avenue  the  defendant  has  constructed  and 
operates  a  street  railway  by  permission  of  the  municipality.  The 
width  of  the  avenue  does  not  appear  from  the  evidence;  but  it 
does  appear  that  the  defendant's  roadbed  and  track  are  located 

§For  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  chargeable  with  contributory  negligence,  see  foot- 
notes appended  to  Coy  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  24  R.  R.  R. 
555,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  555;  foot-notes  appended  to  Den- 
ver City  Tramway  Co.  v.  Nicholas  (Colo.),  22  R.  R.  R.  523,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  523;  Chambers  v.  Milner  Coal  &  Ry.  Co. 
(Ala.),  20  R.  R.  R.  277,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  277. 

♦See  foot-note  on  page  781. 
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cn  the  south  side  of  it  the  track  being  only  about  10  feet  from 
the  property  line  on  that  side.  The  ties  are  laid  on  the  surface  of 
tiie  earth,  and  the  rails  are  laid  on  them.  In  other  words,  the  rail- 
v/ay  is  not  so  constructed  as  to  become  a  part  of  the  avenue,  suit- 
able for  being  traveled  along  or  over  with  vehicles;  but  the  evi- 
dence tends  to  show  that  pedestrians  frequently  pass  along  it. 
The  travel  in  vehicles  is  confined  to  that  part  of  the  street  which 
lies  north  of  the  railway.  Sixty-Fifth  and  Sixty-Sixth  streets,  two 
other  public  thoroughfares  in  Woodlawn,  intersect  Third  avenue, 
and  consequently  defendant's  railway.  At  the  Sixty-Fifth  street 
crossing  the  defendant's  cars  make  regular  stops  to  take  on  or 
put  off  passengers,  but  do  not  make  such  stops  at  the  Sixty-Sixth 
street  crossing,  which  is  east  of  Sixty-Fifth,  and  nearer  to  Gate 
City.  The  injury  complained  of  in  this  case  was  inflicted  on  the 
plaintiff,  an  infant  only  16  months  old,  while  she  was  sitting  on 
the  end  of  a  cross-tie,  or  between  the  ends  of  two  cross-ties,  on 
the  defendant's  railway  at  a  point  between  the  two  crossings  men- 
tioned, by  one  of  defendant's  electric  cars  going  east,  at  about  2  j 
o'clock  in  the  afternoon  of  a  bright  day.  The  fender  of  the  car  ■ 
i:truck  the  child  on  her  head,  causing  a  very  serious  injury.  The 
accident  occurred  about  50  yards  or  steps  east  from  the  Sixty-  J 
Fifth  street  crossing,  and  the  evidence  tends  to  show  that  it  was 
immediately  in  front  of  the  dwelling  of  the  parents  of  the  plain- 
tiff, which  was  located  at  the  comer  of  Third -avenue  and  Sixty- 
Sixth  street  and  on  the  north  side  of  the  avenue.  Plaintiff's 
mother  had  dressed  her  in  a  white  garment  and  put  her  in  the 
charge  of  an  older  child,  on  the  veranda^  and  had  gone  into  the 
house  to  attend  to  domestic  duties.  The  older  child,  it  seems, 
either  left  the  baby  or  did  not  control  her,  and  she  craw-lcd  (she 
could  not  walk),  out  into  the  avenue  and  onto  the  track,  and  was 
in  the  position  above  indicated  when  she  was  struck  by  the  passing 
car.  The  track  is  straight  from  Sixty-Fifth  street  to  and  even 
beyond  the  point  where  the  accident  occurred,  and  there  were  no 
obstructions  to  prevent  a  motorman,  occupying  the  proper  place 
on  the  car,  while  operating  the  car,  from  seeing  an  obstruction 
at  that  point  from  Sixty-Fifth  street;  and  the  evidence  warrants 
the  conclusion  that,  if  the  motorman  had  been  maintaining  a  look- 
out ahead,  he  would  have  discovered  the  plaintiff  in  time  to  pre- 
vent the  injury.  The  evidence  tended  to  show  that  the  motorman 
was  on  the  front  platform  of  the  car,  but  did  not  positively  show 
what  he  was  doing  before  the  accident  occurred.  However,  wit- 
ness Lankston  testified  that  he  (witness)  was  sitting  on  the  rear 
seat  of  the  car  (on  the  side  of  the  track  on  which  the  child  was 
struck),  looking  out  of  the  window  at  his  left;  that  he  saw  an 
object  on  the  track  about  25  or  30  feet  ahead  of  the  car,  but  did 
not  realize  it  was  a  child  until  the  car  was  something  like  10  or  15 
feet  from  it,  and  at  that  time  the  "current  was  thrown  on  to  stop 
the  car"  (he  felt  it)  ;  that  the  child  was  sitting  with  her  face  to- 
wards the  car,  and  the  rear  end  of  the  car  was  6  or  8  feet  beyond 
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the  point  where  the  child  was  struck  when  the  car  stopped.  Wit- 
ness J.  H.  Woods  testified  that  he  was  sitting  on  the  second  seat 
from  the  front,  on  the  left  side  of  the  car  (the  side  of  the  track 
the  child  was  on  when  injured),  and  saw  the  child  when  the  car 
was  25  or  30  feet  from  her;  that  after  he  saw 
the  child  he  could  not  tell  the  exact  moment  the  brakes  were  ap- 
plied, but  that  "it  looked  like"  they  stopped  the  car  as  soon  as  they 
could  get  it  under  control ;  that  when  he  first  saw  the  child  in 
front  of  the  car  he  did  not  immediately  feel  the  brakes  being  put 
on,  but  that  "some  time  elapsed"  before  that  was  done;  that  the 
car  was  not  going  very  fast,  on  account  of  the  fact  that  it  had 
stopped  at  Sixty-Fifth  street,  fifty  yards  from  the  place  of  the 
accident.  He  testified  further,  that  "everything  was  excited — that 
he  himself  was  excited,  and  that  he  could  not  say  how  long  it 
was  from  the  moment  he  saw  the  child  until  the  brakes  were  ap- 
plied, but  that  it  was  some  little  interval.'*  The  evi- 
dence also  aflPords  an  inference  that  the  car  could  have 
been  suddenly  stopped.  The  defendant  offered  no  evidence  in 
respect  to  the  accident — gave  no  explanation  of  it  whatever. 
From  a  judgment  in  favor  of  the  plaintiff  for  $2,400,  the  defend- 
ant took  this  appeal. 

There  are  many  grounds  in  the  assignment  of  errors,  but  they 
all  converge  at  two  points ;  the  main  question  here  presented  for 
deterijiination  being  whether  or  not  the  moiorman  owed  plaintiff 
the  duty,  under  the  circumstances,  to  keep  a  lookout  ahead  for  her. 
The  court,  in  its  oral  charge,  among  other  things,  instructed  the 
jury  as  follows:  "If  the  jury  should  find  from  the  evidence  that 
at  and  before  the  time  of  the  accident  the  defendant's  motorman 
was  not  keeping  a  proper  and  diligent  lookout,  and  if  the  jury  find 
that  the  accident  occurred  within  the  limits  of  an  incorporated 
town,  the  motorman  would  be  guilty  of  negligence;  and  if  the 
jury  further  find  from  the  evidence  that  such  negligence  was  the 
proximate  cause  of  the  injuries  alleged  to  have  been  inflicted  on 
on  the  plaintiff  then  the  plaintiff  would  be  entitled  to  recover." 
The  defendant  reserved  an  exception  to  this  charge,  and  here  chal- 
lenges its  correctness.  The  argument  of  appellant's  counsel 
against  the  charge  proceeds  upon  the  theory  that  the  plaintiff  was 
a  trespasser  on  the  defendant's  track  at  the  time  the  injury  oc- 
airred,  and  that,  notwithstanding  the  evidence  affords  a  just  in- 
ference that  the  motorman,  had  he  been  keeping  a  lookout  ahead, 
would  have  discovered^  plaintiff  in  time  to  avoid  injuring  her, 
]  yet  on  account  of  plaintiff's  being  a  trespasser  he  owed  her  no 

I  such  duty.    As  a  general  proposition  it  must  be  conceded  that  a 

railroad  company  owes  to  a  trespasser  no  duty  to  keep  a  lookout 
for  him.  It  must  also  be  conceded  that  this  doctrine,  according 
to  our  own  decisions  and  to  the  weight  of  authority  elsewhere^ 
appHes  with  equal  force  to  adults  and  infants,  except  in  cases 
where  infants  are  enticed  upon  the  track.    N.,  C.  &  St.  L.  Ry.  7'. 

27  R  R  R— .'»0 
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Harris,  142  Ala.  249,  37  South.  794,  llO  Am.  St.  Rep.  29;  Cham- 
bers' Case,  143  Ala.  255,  39  South.  170;  Highland,  etc.,  Co.  z\ 
Robbins,  124  Ala.  113,  27  South.  422,  82  Am.  St.  Rep.  153,  and 
cases  there  referred  to;  Moorer's  Case,  116  Ala.    642,  22  South. 
900;  Jefferson's  Case,  116  Ala.  294,  22  South.  546,  38  L.  R.  A. 
458,  67  Am.  St.  Rep.  116;  Bush's  Case,  122  Ala.  470,  26  South. 
168;  L.  S.,  etc.,  R.  Co.  v.  Clark,  41  111.  App.  343;  Morrisev's 
Case,    126   Mass.   377,  30   Am.   Rep.   686;   Williams*   Case,    69 
Miss.  631,  12  South.  957;  Crystal's  Case,  105  N.  Y.  164,  11  N. 
E.  380 ;  Foley's  Case,  78  Hun,  248,  28  N.  Y.  Supp.  816 ;  Goodman's 
Case,  116  Ky.  900,  77  S.  W.  174,  63  L.  R.  A.  657;  Parish's  Case, 
102  Ga.  285,  29  S.  E.  715,  40  L.  R.  A.  364;  McMullen's  Case,  132 
Pa.  107,  19  Atl.  27,  19  Am.  St.  Rep.  591;  Woodruff's  Case  (C. 
C.)  47  Fed.  689;  3  Elliott  on  Railroads,  §§  1255,  1257,  1259. 
It  must*  be  further  conceded  that,  in  the  case  of  Glass  z\  M.  &  C. 
R.  R.  Co.,  94  Ala.  581,  10  South.  215,  this  court  has  said:    "This 
doctrine  applies  as  well  to  densely  populated  neighborhoods  in 
the  country,  and  the  streets  of  a  town  or  city,  as  to  the  solitudes 
of  the  plains  or  forests,  with  this  exception:     Where  a  railway 
is  built  in  a  street  or  public  road,  in  such  way  as  to  be  incorpo- 
rated with  and  to  become  a  part  of  the  roadbed  of  the  street 
or  road,  as  where  the  ties  and  rails  of  the  railway  are  imbedded 
in  the  street  or  road,  so  that,  as  nearly  as  practicable,  the  top  of 
the  rail  is  visible  and  the  same  level  as  the  surface  of  the  roadway 
— a  manner  of  construction  illustrated  in  what  are  known  as  street 
railways — where,  in  other  words,  it  is  manifest  that  the  railway 
is  intended  to  be,  and  to  be  used  as,  a  part  of  the  street  or  road 
in  which  it  is  embodied,  the  public  has  not  only  the  right  to  cross 
it,  but  also  the  right  to  pass  along  and  use  it  as  any  other  part  of 
the  street  or  road,  being  careful  to  look  for  and  avoid  approach- 
ing trains  or  cars;  and  in  view  of  this  right  in  the  public,  oper- 
atives of  trains  and  cars  on  such  railway  are  under  a  duty  to  keep 
a  lookout  for  persons  exercising  it.     But  where  the  railway  is 
not  thus  incorporated  with  the  street  or  road,  the  public  has  no 
more  right  to  use  it  than  if  it  were  not  in  a  street  or  road  at  all." 
It  must  further  be  conceded  that  the  manner  of  construction 
of  the  track  in  the  present  case  does  not  bring  it  within  the  excep- 
tion stated  in  the  Glass  Case.    Further,  the  plaintiff  was  not  walk- 
ing along  the  track,  nor  attempting  to  cross  it.     She  was  sitting 
or  lying  on  it.    The  case  of  South.  &  N.  R.  R.  Co.  v.  Donovan, 
84  Ala.  141,  4  South.  142,  w^as  one  in  which  an  infant  was  in- 
jured by   the  railroad   w^iile  he  was   walking  across  the  track 
within  the  limits  of  the  city  of  Birmingham,  and  the  railroad  in- 
sisted that  it  was  under  no  duty  to  keep  a  lookout  for  him,  be- 
cause, as  it  contended,  he  was  a  trespasser.    The  court  held  bad 
a  plea  setting  up  the  facts,  because  it  failed  to  aver  that  the  em- 
ployees of  defendant  kept  a  lookout;  and  in  the  opinion  said: 
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"We  cannot  say  it  was  not  the  duty  of  the  persons  who  were  man- 
aging the  train,  under  the  circumstances  of  this  case,  to  keep  a 
vigilant  lookout  even  for  trespassers,  and  that  a  failure  to  do  so 
would  not  be  negligence.  The  decisions  of  this  court  support  the 
contrary  conclusion,  at  least  where  the  injury  occurs  in  the  streets 
of  a  city,  town,  or  village.  What  the  rule  would  be  where  a  naked 
trespasser  on  the  track  is  injured  in  the  open  country,  or  else- 
where, by  the  failure  of  a  railroad  engineer  to  keep  a  vigilant  look- 
out, is  an  open  question  in  this  state,  upon  which  we  now  express 
no  opinion."  It  is  distinctly  held  in  the  Glass  Case  that  one  who 
merely  walks  across  a  railroad  is  not  a  trespasser,  but  that  one 
who  walks  along  a  railroad  track  not  constructed  so  as  to  bring 
it  within  the  exception  therein  stated  is  a  trespasser,  though  the 
line  is  located  in  a  town  or  city;  and  the  court  says  of  the  Dono- 
van Case:  "And  the  principle  declared  in  Donovan's  Case  must 
be  confined  to  persons  exercising  the  undoubted,  but  qualified, 
fight  to  cross  a  railroad  track.'*  Glass'  Case,  94  Ala.  589,  10 
South.  215.  While  the  Glass  Case  has  been  to  some  extent  quali- 
fied in  Nave's  Case,  96  Ala.  264,  11  South.  391,  in  respect  to  cer- 
tain conditions,  known  to  the  railroad,  which  would  make  it  the 
duty  of  the  company  to  look  out  for  persons  liable  to  be  on  the 
track  at  certain  points,  it  still  stands  as  authority,  except  where 
such  conditions  are  shown  to  exist,  and  has  been  reaffirmed  in 
the  later  case  of  Montgomery's  Executors  v,  A.  G.  S.  R.  R.  Co., 
97  Ala.  305,  12  South.  170.  So  it  is  the  settled  doctrine  of  this 
court  that,  while  a  person  may,  for  the  purpose  of  merely  cross- 
ing a  railroad,  do  so  without  becoming  a  trespasser,  yet  if  he  lin- 
gers on  it,  or  walks  along  it  at  a  place  where  he  is  not  entitled  to 
walk,  he  is  a  trespasser,  and  the  company  owes  him  no  duty  to 
keep  a  lookout  for  him.  Chewning's  Case,  93  Ala.  24,  9  South. 
459;  Stringer's  Case,  99  Ala.  397,  13  South.  75;  Tennessee,  etc., 
Co.  V,  Hansford,  125  Ala.  349,  28  South.  45,  82  Am.  St.  Rep.  241. 
The  contention  of  the  appellant  in  no  wise  conflicts  with  the 
further  doctrine,  which  is  settled  by  this  court,  that  it  is  the  com- 
mon-law duty  of  a  motorman,  running  a  street  car  in  a  populous 
town  or  city,  to  keep  a  lookout  for  persons  rightfully  on  the  track 
and  liable  to  be  run  over  bv  the  cars.  Anniston,  etc.,  Co.  v.  El- 
well,  144  Ala.  317,  42  South.  45;  Blanton's  Case,  84  Ala.  154, 
4  South.  621;  Daniel's  Case,  122  Ala.  366,  25  South.  197. 
But,  actionable  negligence  being  a  failure  to  discharge 
a  legal  duty  to  the  person  injured,  if  there  is  no  duty 
there  is  no  negligence.  And  even  if  the  defendant  owed 
the  duty  to  keep  a  lookout  for  persons*  rightfully  on 
the  track,  but  owed  none  to  the  plaintiff  because  she  was 
a  trespasser,  no  action  will  lie,  for  the  duty  must  be  to  the  person 
injured.  So.  Ry.  Co.  v.  Williams,  143  Ala.  212,  38  South.  1013 ; 
OXeary  v.  Brooks  Elevator  Co.,  7  N.  D.  554,  75  N.  W.  919,  41 
L.  R.  A.  677.    On  the  facts  of  the  case  and  the  principles  of  law 
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adverted  to,  we  cannot  escape  the  conclusion  that  the  plaintiff 
was  a  trespasser  on  the  road.  While  this  is  true,  it  will  not  do 
lo  lay  down,  as  an  invariable  rule  applicable  to  all  cases,  that  a 
railroad  company  owes  no  duty  to  trespassers.  Conduct  which 
might,  under  one  set  of  circumstances,  show  that  all  ordinary  and 
reasonable  care  and  diligence  had  been  observed,  might,  under  a 
different  set  of  circumstances,  be  insufficient  to  show  an  observ- 
ance of  such  care  and  diligence.  Such  rule  could  mean  no  more 
than  this :  Taking  the  locality  where  the  car  is  running,  and  all 
the  attendant  circumstances,  if  those  in  control  of  the  movement 
of  the  car  have  no  reason  to  apprehend  that  there  may  likely 
be  a  human  being  on  the  track  in  front  of  it,  they  are  under  no 
duty  to  one  who  in  fact  may  be  there,  unlil  they  have  actually  dis- 
covered that  he  is  there.  But  if,  from  the  locality  or  attending  cir- 
cumstances known  to  the  company,  there  is  reason  to  apprehend 
that  the  track  in  front  of  the  car  mav  not  be  clear  of  human 
beings,  then  it  would  seem  it  is  the  duty  of  the  employees  of  the 
company  to  keep  a  lookout  ahead  of  the  car.  This,  it  seems  to  us, 
is  a  safe  and  conservative  judicial  principle — one  which  will  con- 
serve human  life  and  at  the  same  time  place  no  burden  on  the 
company.  It  is  also  in  keeping  with  the  modification  of  the 
Glass  Case  as  made  in  Nave's  Case,  96  Ala.  264,  11  South.  3Q1, 
which  has  been  several  times  followed.  Haley's  Case,  1 13  Ala. 
640,  21  South.  357;  Highland,  etc.,  Co.  v,  Robbins,  124  Ala.  113, 
118,  27  South.  422,  82  Am.  St.  Rep.  153. 

Are  there  any  tendencies  in  the  evidence  in  the  case  in  judg- 
ment which  mav  serve  to  bring  it  within  the  rule  above  enun- 
ciated? We  think  there  are — not  conclusive,  it  is  true,  but  suf- 
ficiently so  to  make  it  a  jury  queslion,  albeit  from  what  appears  in 
the  record  it  does  not  seem  that  the  cause  was  tried  with  respect 
to  this  principle.  The  evidence  tends  to  show  that  the  neighbor- 
hood was  thickly  settled,  that  pedestrians  frequently  passed  along 
the  track,  and  that  children  frequently  played  in  the  street  at  that 
point,  and  sometimes  on  that  track.  This,  if  known  to  the  com- 
pany, we  feel  warranted  in  saying,  makes  it  a  question  for  deter- 
mination by  the  jury  as  to  whether  or  not  a  reasonably  prudent 
person,  engaged  in  running  an  electric  car  along  the  street  at  that 
point,  would  apprehend  that  the  track  there  might  not  be  clear  of 
human  beings,  especially  of  children ;  ind  if  the  jury  should  find 
that  he  would  be  so  apprehensive,  then  as  a  matter  of  law  it 
would  be  negligence  on  his  part  not  to  keep  a  lookout  at  that 
point,  and  if  this  negligence  proximately  contributed  to  plaintiff's 
injury  the  jury  would  be  warranted  in  returning  a  verdict  for  the 
plaintiff.  Of  course,  what  has  been  said  must  be  understood  as 
having  been  said  w^ithout  regard  to  the  doctrine  of  contributory 
negligence;  this  doctrine,  on  account  of  the  tender  age  of  the 
plaintiff,  having  no  foundation  in  the  case.  Brawley's  Case,  83 
xAla.  371,  3  South.  555,  3  Am.  St.  Rep.  751.    But  it  does  not  follow 
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that  the  oral  charge  is  free  from  error.  On  the  contrary,  we  must 
for  obvious  reasons  hold  it  erroneous.  The  effect  of  the  charge 
is  that,  although  the  plaintiff  was  a  trespasser,  the  defendant  owed 
her  the  duty  to  keep  a  lookout  ahead  merely  because  the  car  was 
being'run  on  a  street  within  the  corporate  limits  of  a  city.  We 
have  seen  that  such  is  not  the  law,  and  the  giving  of  the  charge 
must  work  a  reversal  of  the  cause.  Carrington's  Case,  88  Ala. 
472,  476,  6  South.  910;  Highland,  etc.,  R.  Co.  v,  Robbins,  124  Ala. 
113,  27  South.  422. 

The  other  point  in  the  case  may  also  be  discussed  in  connec- 
tion with  a  part  of  the  oral  charge  of  the  court  which  is  presented 
for  review.  The  court  instructed  the  jury:  "If  the  jury  find  from 
the  evidence  that  the  motorman  discovered  the  child  on  the  track, 
and  with  a  knowledge  of  its  danger  negligently  failed  to  use  all 
the  appliances  at  command  to  avert  any  injury  to  the  plaintiff, 
and  if  said  injury  proximately  resulted  therefrom,  there  may  be  a 
recovery  by  the  plaintiff  on  that  ground."  Whether  the  motor- 
man  was  under  any  duty  to  keep  a  lookout  for  the  plaintiff  or 
not,  if  he  discovered  plaintiff's  peril  in  time  to  prevent  injuring 
her,  and  he  negligently  failed  to  use  the  means  or  appliances  at 
his  command  to  prevent  the  injury,  and  the  injury  resulted  from 
such  failure,  by  all  the  authorities  liability  for  the  injury  would 
be  fixed  on  the  defendant.  C.  of  G.  R.  Co.  v.  Lamb,  124  Ala. 
172,  26  South.  969;  C.  or  G.  R.  Co.  v.  Foshee,  125  Ala.  199,  27 
South.  1006;  Birmingham,  etc.,  Co.  v.  Brantley,  141  Ala.  614. 
37  South.  698.  We  do  not  understand  that  appellant's  counsel 
challenge  the  principle  of  law  embodied  in  the  instruction,  nor, 
indeed,  the  form  in  which  it  is  stated  (the  charge  should  have  hy- 
pothesized discovery  of  peril  in  time  to  aveft  it)  :  but  their  conten- 
tion is  "predicated  on  the  principle  that  the  motorman  was  under 
no  duty  to  keep  a  lookout  for  plaintiff,  and  if  so,  no  presumption 
existed  that  he  saw  the  plaintiff  in  time  to  have  avoided  injuring 
her,  from  the  fact  that  by  keeping  a  diligent  lookout  he  could  have 
done  so";  that  "this  presumption  accompanies  only  the  duty  to 
keep  a  lookout,  or  evidence  that  the  motorman  w^s  looking 
ahead" ;  and  that  in  the  instant  case  "there  was  no  evidence  that 
the  motorman  was  looking  ahead."  In  respect  to  this  contention, 
in  the  light  of  the  discussion  which  has  preceded,  we  remark  that 
the  principle  of  law  invoked  by  the  charge  becomes  material  only 
in  the  event  the  jury  should  find  that  the  conditions  at  the  point 
where  the  injury  occurred  were  not  such  as  made  it  the  duty 
of  the  motorman  to  keep  a  lookout  for  the  plaintiff,  because  if  the 
duty  existed,  and  there  was  a  failure  in  this  respect,  the  liability 
of  the  defendant  would  be  fixed,  irrespective  of  the 
principle  invoked  by  the  charge  under  consideration.  If, 
however,  the  jury  should  find  that  the  conditions  were 
not  such  as  made  it  the  duty  of  the  motorman  to 
keep  the  lookout,  then  according  to  our  former  adjudications  there 
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must,  to  render  the  charge  appropriate,  be  some  evidence  tend- 
ing to  show  the  motorman  was  looking  ahead.     In  Nave's  Case, 
96  Ala.  264,  11  South.  391,  the  company  owed  the  person  injured 
no  duty  to  lookout  for  him,  and  the  evidence  did  not  show  the 
engineer  was  looking  ahead  along  the  track,  and  it  was  decided 
"that,  inasmuch  as  it  was  not  the  duly  of  the  engineer  to  keep 
a  lookout  for  a  person  on  the  track,  the  fact  that  he  could  have 
seen  him  if  he  had  looked  did  not  authorize  the  inference  that  he 
did  look  and  see  him."     And  in  Southern  Railway  Co.  v.  Bush, 
122  Ala.  470,  487,  26  South.  168,  173,  in  respect  to  this  question, 
the  court,  speaking  through  Tyson,  J.,  said :    "Certainly  the  facts 
that  the  road  was  straight  for  a  long  distance,  the  view  of  the 
track  unobstructed,  and  the  engineer  was  in  his  seat  looking  ahead 
along  the  track,  and  there  was  nothing  to  prevent  him  from  see- 
ing a  person  on  the  track  a  few  hundred  feet  ahead,  are  relevant 
and  admissible  for  the  purpose  of  proving  that  he  did  see  such 
person,  and  may  properly  be  submitted  to  the  jury  on  this  is- 
sue; and,  while  no  presumption  arises  from  these  facts  that  the 
engineer  did  see  the  person  on  the  track,  yet  this  may  be  inferred 
from  these  facts  by  the  jury,  whose  province  alone  it  is  to  decide 
the  weight  to  be  given  to  facts  legally  in  evidence  and  their  effect 
on  an  issue  which  they  are  admitted  to  prove."    And  in  Alabama, 
etc.,  R.  R.  Co.  V.  Moorer,  116  Ala.  642,  646,  22  South.  900,  901, 
a  case  for  the  negligent  killing  of  a  boy  eight  years  old,  the  court 
said:    "The  plaintiff  examined  several  witnesses,  some  of  whom 
saw  the  boy  when  he  was  on  by  the  defendant's  engine.     They 
saw  him,  however,  only  a   few  moments  before  he  was  over- 
taken.    He  was  running  down  the  track,  and  threw  his  head 
around  to  see  the  approaching  train.     None  of  them  knew  or 
could  testify  as  to  when  the  engineer  saw  the  boy.     They  did 
testify  to  facts  tending  to  show  when  he  might  have  seen  him — 
evidence  competent  and  important  to  be  considered  under  the 
counts  charging  simple  negligence,  .if  the  other  evidence  was  con- 
flicting as  to  whether  he  exercised  due  diligence,  after  the  dis- 
covery of  the  boy*s  peril,  to  prevent  the  injury." 

Under  the  evidence  disclosed  by  the  record,  whether  the  motor- 
man  discovered  the  plaintiff  in  time  to  prevent  her  injury  by  the 
prompt  use  of  means  at  his  command,  and,  if  he  did  so  discover 
her,  whether  he  promptly  used  such  means,  are  questions  for  de- 
termination by  the  jury  under  proper  instructions  from  the  court. 
Therefore  the  charge  is  not  open  to  the  criticism  made  by  the  ap- 
pellant. What  has  been  said  will  furnish  a  sufficient  guide  for  the- 
court  on  another  trial,  without  discussing  the  various  charges  in 
detail. 

For  the  error  pointed  out,  the  judgment  appealed  from  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  DownrxL  and  Simpson,  J  J.,  concur. 
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(Supreme   Court   of   Delaware,  June   18,   1907.) 

[66    Atl.    Rep.    1009.] 

Negligence — Question  for  Court  and  Jury. — In  an  action  for  in- 
juries, it  is  for  the  court  to  say  whether  there  is  any  evidence  from 
which  negligence  or  contributory  negligence  can  be  reasonably  and 
legitimately  inferred;  but  it  is  for  the  jury  to  say  whether,  from  the 
evidence  adduced,  when  submitted  to  them,  any  negligence,  and 
whose,  ought  to  be  inferred. 

Street  Railroads — Injuries  to  Traveler — Negligence — Contributory 
Negligence — Question  for  Jury. — In  an  action  for  injuries  to  the 
driver  of  a  coach  in  a  funeral  procession,  caused  by  a  collision  with 
a  street  railway  car,  evidence  held  to  require  submission  of  the 
question  of  defendant's  negligence  and  of  plaintiff's  contributory 
negligence  to  the  jury. 

Same — Evidence — Custom — Pleading. "*" — In  an  action  for  injuries  to 
the  driver  of  a  coach  in  a  funeral  procession,  caused  by  a  collision 
with  a  street  car,  evidence  that  for  a  long  time  prior  thereto  it  had 
been  the  custom  of  the  operators  of  street  cars  as  a  matter  of 
privilege  to  permit  funeral  processions  to  pass  without  a  break  in 
the  line,  and  that  plaintiff,  with  knowledge  of  such  custom,  relied 
thereon  at  the  time  he  crossed  the  track  in  front  of  the  car,  was 
admissible,  though  not  pleaded. 

Customs  and  Usages — Distinction. — Usage,  in  its  most  extensive 
meaning,  includes  custom;  but  in  its  narrower  signification  it  refers 
to  a  general  habit,  mode,  or  course  of  procedure. 

Same — Pleading. — A  general  custom  need  not  be  pleaded,  but  a 
custom  obtaining  only  in  a  particular  district  or  neighborhood 
must  be. 

Street  Railroads — Injuries  to  Travelers — Evidence — Pleading. — In 
an  action  for  injuries  to  the  driver  of  a  coach  in  a  funeral  procession 
by  a  collision  with  a  street  car,  evidence  as  to  the  condition  of  travel 
on  the  street  for  two  hours,  including  the  time  of  the  accident,  was 
admissible,  though  not  pleaded. 

Pleading — Counts. — It  is  no  objection  that  plaintiff's  cause  of  ac- 
tion be  stated  in  several  counts,  if  the  privilege  is  fairly  and  reason- 
ably exercised. 

Pleading — Matters  to  Be  Proved. — The  pleadings  in  a  case  are  not 
evidence  of  the  matters  pleaded. 

Appeal — Prejudice. — A  count  in  a  declaration  on  which  issue  has 
been  taken,  but  respecting  which  no  evidence  is  introduced,  is  harm- 

♦See  generally,  extensive  note,  18  R.  R.  R.  296,  41  Am.  &  Eng.  R. 
Cas.,    N.    S.,    296. 
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less  to  defendant  on  the  merits  of  the  case,  though  not  stricken  out 
on  motion. 

Error  to  Superior  Court,  New  Castle  County. 

Action  by  James  R.  White  against  the  Wilmington  City  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

Argued  before  Nicholson,  Ch.,  and  Spruance  and  Boyce,  JJ. 

Walter  H.  Hayes  and  Ward  &  Gray,  for  plaintiff  in  error. 
Leinn  Innng  Handy  and  Herbert  L.  Riee,  for  defendant  in 
error. 

BoYCE,  J.  This  action  was  brought  in  the  Superior  Court  for 
New  Castle  county  by  James  R.  WTiite,  the  plaintiff  below,  against 
the  Wilmington  City  Railroad  Company,  the  defendant  below, 
for  the  recovery  of  damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant  company. 
The  plaintiff,  in  his  declaration,  containing,  as  amended,  three 
counts,  alleged  that  the  defendant  company  negligently  and  care- 
lessly (1)  omitted  to  give  reasonable  notice  of  the  approach 
of  one  of  its  cars  in  time  to  avoid  a  collision  with  a  coach  driven 
by  the  plaintiff;  (2)  so  operated  the  ear  as  to  collide  with  the 
coach,  whereby  the  plaintiff  was  hurled  from  the  coach  to  the 
surface  of  the  street  and  injured:  and  (3)  used  the  car  with  de- 
fective brakes,  and  by  reason  thereof  the  collision  and  injury 
occurred.  The  injuries  complained  of  were  caused  by  the  colli- 
sion of  a  car  of  the  defendant  company  with  a  coach  driven 
by  the  plaintiff  in  a  funeral  procession,  at  the  intersection  of  Tat- 
nall  street  and  West  Fourth  street,  in  the  city  of  Wilmington,  be- 
tween the  hours  of  2  and  3,  on  the  afternoon  of  April  27,  A.  D. 
1904.  The  plaintiff's  coach  was  the  fifth  in  order  behind  the 
hearse,  and  the  procession  was  moving  slowly  and  northward 
along  Tatnall  street,  with  four  or  five  feet  of  space  be- 
tween the  horses  of  one  coach  and  the  rear  of  the  coach 
ahead.  The  car  was  approaching  Tatnall  street  on  the  east- 
ward-bound track  of  the  defendant  company  on  West  Fourth 
street.  West  street  is  west  of,  next  to,  and  parallel  with  Tat- 
nall street.  It  is  conceded  that  the  distance  between  Tatnall  and 
West  streets  is  about  190  feet,  and  that  the  fall  or  downgrade  on 
Fourth  street  from  West  to  Tatnall  is  109-10  feet  in  each  100  feet 
of  the  distance  between  them.  The  day  upon  which  the  accident 
occurred  was  said  to  be  drizzly  and  rainy.  Tatnall  street,  from 
building  line,  was  shown  to  be  49  feet  wide,  and  Fourth  street 
82  feet  6  inches  wide.  The  defendant  company  has  two  tracks 
laid  on  Fourth  street. 

The  plaintiff  testified  that  he  was  an  experienced  driver;  that 
he  was  sitting  on  the  outside,  and  on  a  level  with  the  top  of  his 
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coach ;  that  he  first  saw  the  car  when  he  passed  the  building  line 
on  the  southerly  side  of  Fourth  street ;  that  the  car  was  then 
stopped  with  the  hind  part  at  the  crossing  on  the  east  side  of  West 
street ;  that  he  then  looked  towards  Market  street  and  saw  a  car 
coming  west;  that  he  did  not  watch  the  car  at  West  street;  that 
just  before  he  reached  the  corner  on  the  southerly  side  of  Fourth 
street  the  driver  ahead  of  him  held  out  his  hand  to  that  part  of  the 
hill  and  signaled  to  the  car  to  stay  there,  judging  from  the  way 
he  held  his  hand ;  that  after  he  glanced  at  the  car  he  did  not  look 
at  it  again  until  he  heard  the  ringing  of  the  bell,  when  his  front 
wheel  was  on  the  first  rail  of  the  east-bound  track  and  his  horses 
had  cleared  the  track;  that  the  car  was  from  8  to  15  feet  away 
from  him ;  that  he  first  heard  the  bell  just  before  the  car  hit  him. 
The  speed  of  the  car,  coming  down  the  hill,  was  said  to  be  from 
8  to  12  miles  an  hour.  The  plaintiff,  against  objections  and  ex- 
ceptions, was  permitted  to  introduce  evidence  of  a  custom  or  us- 
age of  the  defendant  company  to  stop  its  cars  to  allow  a  funeral 
procession  to  pass  across  its  tracks  without  interruption  or  break 
in  the  line;  that  he  knew  of  the  existence  of  the  custom;  and 
that  between  2  and  3  o'clock  in  the  afternoon  the  wagon  travel 
on  Tatnall  street,  at  and  near  Fourth  street,  was  heavy.  There 
was  some  conflict  of  testimony  respecting  facts  material  to  the 
issue. 

When  the  plaintiflF  had  rested  his  case,  counsel  for  the  defend- 
ant moved:  "First.  That  the  third  count  of  the  plaintiflf's 
declaration,  as  to  defective  machinery  and  appliances,  be  struck 
out,  because  there  had  been  no  evidence  to  support  it ;  or,  second, 
that  as  to  the  third  count  a  nonsuit  be  entered  for  the  lack  of  evi- 
dence to  support  it ;  or,  third,  that  the  jury  be  instructed  to  find  a 
verdict  for  the  defendant  on  the  third  count."  The  court  over- 
ruled each  of  said  motions,  and  exceptions  were  noted.  The  de- 
fendant having  closed  its  testimony,  counsel  for  the  plaintiff  aban- 
doned the  third  count  in  his  declaration.  Respecting  the  said 
count  the  court  said,  in  part:  "The  third  count,  as  to  defective 
machinery'  is  not  before  the  jury  and  not  to  be  considered  by  the 
jury."  Counsel  for  the  defendant  then  requested  "the  court  to 
give  a  verdict  for  the  defendant  on  the  remaining  counts."  The 
request  was  not  granted,  and  the  plaintiff  had  a  verdict.  To  the 
refusal  of  the  court  to  give  binding  instructions  and  to  certain 
rulings  as  to  the  admission  of  testimony  the  defendant  took  a  bill 
of  exceptions ;  and  its  counsel  have  assigned  eleven  errors. 

The  first  of  these  is:  "The  court  below  erred  in  refusing  to 
instruct  the  jury  to  find  a  verdict  for  the  defendant,  because,  as 
it  was  contended,  the  evidence  disclosed  (1)  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  (2)  that  there  was  not 
any  breach  of  duty  on  the  part  of  the  motorman  in  charge  of  the 
car  which  the  defendant  owed  to  the  plaintiff."    It  was  conceded 
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that  the  court  below  stated  correct  propositions  of  law  in  that 
part  of  its  charge  to  the  jury  as  follows:  "While  the  speed  of 
trolley  cars  is  not  limited  by  law,  yet  in  approaching  such  crossing 
it  was  the  duty  of  the  motorman  to  make  the  descent  at  such  rea- 
sonable speed  as  not  to  put  the  car  beyond  his  control ;  and  as  the 
danger  of  collision  increased,  if  he  saw  or  could  see  the  danger, 
it  was  his  dut>'  to  use  all  the  means  in  his  powder  to  check  or  stop 
the  car.  Price  z\  Warner  Co.,  1  Pennewill  (Del.)  472,  42  AU. 
699.  This  does  not  impose  upon  the  motorman,  however,  an 
impossibility.  If  he  in  fact  did  all  that  he  could  to  control  the 
speed  of  the  car,  under  the  circumstances,  the  company  would  not 
be  liable.  It  was,  however,  equally  the  duty  of  the  plaintiff,  the 
driver  of  the  team,  to  use  all  reasonable  care  and  precaution  to 
prevent  the  accident.  We  will  not  attempt  to  specify  the  pre- 
cise acts  of  precaution  which  are  necessary  to  be  done  or  omitted 
by  one  in  the  management  of  an  electric  car,  or  by  one  in  the 
management  of  or  driving  a  wagon  approaching  a  railway  cross- 
ing. Such  acts  must  depend  upon  the  circumstances  of  each  case, 
and  the  degree  of  care  required  differs  in  different  cases.  The 
general  rule  is  that  the  person  in  the  management  of  the  car  and 
the  person  driving  the  wagon  are  bound  equally  to  the  reasonable 
use  of  their  sight  and  hearing  for  the  prevention  of  accidents, 
and  to  the  exercise  of  such  reasonable  caution  as  an  ordinarily 
careful  and  prudent  person  would  exercise  under  the  circumstances 
of  a  particular  case.  A  person  approaching  a  railway  cross- 
ing with  which  he  is  familiar  is  bound  to  avail  himself  of  his 
knowledge  of  the  locality  and  act  accordingly.  If  the  approach 
of  the  railway  to  the  crossing  be  down  a  steep  grade,  whereby  it 
is  more  difficult  to  stop  or  check  a  car,  the  driver  of  the  vehicle 
should  exercise  more  care  than  might  be  necessary  where  the  ap- 
proach of  the  railway  was  by  a  slight  decline,  upon  a  level,  or  by 
an  ascending  grade.  If,  as  he  approaches  the  crossing^  his  line 
of  vision  is  unobstructed,  he  is  bound  to  look  for  approaching  cars 
in  time  (if  possible)  to  avoid  collision  with  them,  and  if  he  does 
not  look,  and  for  this  reason  does  not  see  an  approaching  car  un- 
til it  is  too  late  to  avoid  a  collision,  he  is  guilty  of  negligence. 
Brown  v.  Railway  Co.,  1  Pennewill  (Del.),  336,  40  Atl.  936;  Snv- 
der  V.  People's  Ry.,  4  Pennewill  (Del.),  148,  53  Atl.  433.  Both 
the  company  and  the  driver  of  the  team,  the  plaintiff  in  this  case, 
were  required  to  use  such  reasonable  care  as  the  circumstances 
demanded ;  an  increase  of  care  on  the  part  of  both  being  required 
when  there  is  an  increase  of  danger.  The  right  of  each  one  using 
the  highway  must  be  exercised  with  due  regard  to  the  right  of  the 
other,  and  in  a  reasonable  and  careful  manner,  so  as  not  un- 
reasonably or  unnecessarily  to  abridge  or  interfere  w^ith  the  right 
of  the  other.  Some  of  the  witnesses  have  testified  that  they  heard 
the  car  bell  ring  coming  down  the  hill ;  others,  that  they  did  not 
hear  it  ring.    The  testimony  of  the  former  witnesses  is,  of  course. 
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of  more  weight  than  that  of  those  who  merely  say  that  they  did 
not  hear  the  bell  ring,  which  might  reasonably  be  attributed  to  a 
want  of  attention  at  the  time.  Such  negative  testimony  is  usually 
of  little  value.  Q.  A.  R.  R.  Co.  z\  Reed  (Del.  Sup.),  59  Atl.  863." 
It  was  contended  that  these  instructions,  applied  to  the  facts  in 
the  case,  entitled  the  defendant  to  the  peremptory  instruction  re- 
quested. In  every  action  for  negligence  two  things  are  requisite 
to  entitle  the  plaintiff  to  a  recovery.  (1)  Negligence  on  the  part 
of  the  defendant;  and  (2)  due  care  on  the  part  of  the  plaintiff. 
In  every  such  action,  the  question,  *'\Vhose  negligence  was  the 
proximate  cause  of  the  injury  complained  of?"  is  one  which  must 
be  determined  from  the  evidence,  under  all  the  facts  and  cir- 
cumstances of  the  particular  case.  It  is  for  the  court  to  say 
whether  there  is  any  evidence  from  which  negligence  on  the  part 
of  the  defendant,  oV  contributory  negligence  on  the  part  of  the 
plaintiff,  can  be  reasonably  and  legitimately  inferred ;  but  it  is 
for  the  jury  to  say  whether,  from  the  evidence  adduced,  when  sub- 
mitted to  them,  any  negligence,  and  whose,  ought  to  be  inferred. 
Queen  Anne's  R.  R.  v.  Reed,  5  Pennewill  (Del.)  228,  59  Atl. 
860;  Creswell  v,  W.  &  N.  R.  R.  Co.,  2  Pennewill  (Del.)  210, 
43  Atl.  629.  Whether  the  court  should  (1)  submit  ^he  case  to 
the  jury  upon  the  evidence;  or  (2)  should  order  a  nonsuit  when 
the  plaintiff  has  rested  his  case,  or  direct  a  verdict  for  the  defend- 
ant if  the  plaintiff  should  decline  to  take  a  nonsuit ;  or  (3)  should 
direct  a  verdict  for  either  the  plaintiff  or  the  defendant  at  the 
close  of  the  testimony — must  depend  upon  the  state  of  the  evi- 
dence in  the  particular  case,  at  each  stage  thereof.  If  in  the  ab- 
sence of  contributory  negligence  on  the  part  of  the  plaintiff,  there 
is  any  evidence  of  negligence  on  the  part  of  the  defendant  upon 
which  the  jury  can  properly  find  a  verdict,  or  if  the  conclusion 
to  be  drawn  therefrom  is  debatable,  or  rests  in  doubt,  though  the 
facts  are  undisputed,  or  if  the  evidence  is  conflicting  in  regarl 
to  any  material  fact,  the  case  should  be  submitted  to  the  jury.  If 
the  plaintiff  fails  to  produce  any  evidence  of  negligence  on  the 
part  of  the  defendant,  or  if,  as  it  has  been  said,  it  is  manifest  as 
a  conclusion  of  fact  or  by  necessary  inference  that  those  acts 
which  the  law  regards  as  negligent  have  not  been  shown,  or  if 
proof  of  contributory  negligence  arise  out  of  the  testimony  of  the 
plaintiff  in  the  first'  instance,  it  is  the  duty  of  the  court  to  nonsuit 
the  plaintiff.  If,  notwithstanding  proof  of  the  negligence  of  the 
defendant,  it  obviously  appears  at  the  close  of  the  testimony  that 
the  injury  complained  of  was  due  to  the  fault  or  negligence  of 
the  plaintiff,  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the 
defendant.  It  is  quite  impossible  to  lay  down  any  well-defined 
rule  by  which  to  determine  whether  the  question  of  contributory 
negligence  should  be  found,  as  a  conclusion  of  law,  upon  the 
facts  presented ;  and  the  court  will  not  decide  the  question  without 
the  aid  of  the  jury,  if  the  conclusion  to  be  drawn  therefrom  is. 
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doubtful  and  uncertain.  Queen  Anne's  R.  R.  v.  Reed,  supra. 
The  court,  in  submitting  this  case  to  the  jury,  charged  them  upon 
the  law  of  negligence  as  follows  *'The  gist  of  this  action  is 
negligence,  and  the  burden  of  proving  the  negligence  of  die  de- 
fendant company  rests  upon  the  plaintiff  in  this  case.  If  there 
was  no  negligence  on  the  part  of  the  company,  your  verdict  should 
be  for  the  defendant.  Even  if  there  was  negligence  on  the  part 
of  the  defendant,  yet  if  the  negligence  of  the  plaintiff  contributed 
to  the  accident,  or  was  the  proximate  cause  thereof,  your  verdict 
should  be  for  the  defendant ;  for  he  would,  in  that  case,  be  guilty 
of  contributory  negligence.  If  you  believe  that  at  the  time  of  the 
accident  each  party  was  using  such  reasonable  care  as  the  circum- 
stances demanded,  then  the  collision  was  simply  an  unavoidable 
accident,  and  the  plaintiff  could  not  recover." 

The  third,  fourth,  fifth,  sixth,  and  seventh  assignments  of  er- 
ror were  considered  together.  They  each  related  to  the  admission 
of  evidence  on  behalf  of  the  plaintiff,  against  objections  and  ex- 
ceptions, respecting  "a  custom,  general  and  uniform,  established 
by  the  defendant  company  for  its  trolley  cars  to  stop  and  allow  a 
funeral  procession  to  pass  across  its  tracks  without  interruption." 
The  custom  was  not  pleaded,  and  it  was  contended  that  it  was  not 
competent  to  prove  it  without  being  pleaded.  In  overruling  the 
objection  the  court  said :  "In  the  case  of  Foulke  z\  Wilmington 
City  Railway  Company,  5  Pennewill  (Del.)  363,  60  Atl.  973, 
we  admitted  this  same  question  upon  the  ground  that  while  there 
w-as  no  duty  resting  upon  the  defendant  company  to  stop  and  al- 
low funeral  processions  to  pass,  yet  if  they  had  been  in  the  habit 
of  doing  i*,  and  thereby  induced,  on  the  part  of  the  drivers  w^ho 
were  familiar  with  the  custom,  the  belief  that  they  would  stop 
it  entered  into  the  question  of  the  driver's  negligence.  *  *  * 
We  do  not  think  it  is  necessary  to  be  alleged  in  the  declaration." 
And  in  their  charge  to  the  jury  respecting  this  matter  the  court 
further  said :  "We  know  of  no  law  requiring  a  trolley  car  to 
stop  at  the  intersection  of  streets  and  wait  until  a  funeral  proces- 
sion has  passed ;  nor  of  any  law  giving  to  a  funeral  procession  the 
right  of  way  over  cars  or  other  vehicles  or  persons  properly  us- 
ing a  highway  of  this  state.  If  by  courtesy  such  privilege  has  been 
given  by  trolley  cars  and  by  others  using  the  highway,  such  cour- 
tesy imposes  no  duty  upon  the  person  extending  the  courtesy,  nor 
does  it  in  any  manner  relieve  such  person  from  all  reasonable  care 
and  precaution  in  so  using  the  highway  as  to  prevent  accident 
or  injury.  If  you  should  find  from  the  evidence  in  this  case  that 
the  uniform  and  continuous  usage  or  practice  of  the  defendant 
company  had  been  to  stop  its  cars  at  crossings  and  wait  until 
a  funeral  procession  passed  by,  and  that  such  usage  was  known 
to  and  relied  upon  by  the  driver,  the  plaintiff  in  this  case,  at  the 
time  of  the  accident,  we  say  to  you  that  such  method  of  dealing 
with  the  public  on  the  part  of  the  company,  and  so  known  to  the 
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driver,  may  be  taken  into  account  by  you  in  estimating  the  degree 
of  diligence  required  of  the  plaintiff  in  looking  out  for  an  ap- 
proaching car  before  he  crossed  the  railway  track;  for  in  such 
case  he  might  reasonably  presume  or  infer  the  continuance  of  that 
usage.  To  justify  such  presumption,  however,  such  usage  must 
have  been  uniform  and  continuous.  Even  then  the  failure  to  ob- 
serve such  usage  would  not  amount  to  negligence  on  the  part 
of  the  defendant  company.  It  would  not  relieve  the  driver  of  rea- 
sonable care  in  making  such  crossing.  He  would  have  no  right 
so  to  presume,  if  he  actually  saw  the  car  coming  down  upon  him, 
or  if  by  the  reasonable  use  of  his  senses  he  might  have  seen  its 
approach.  It  may  be  stated  that,  as  a  general  rule,  no  legal  right 
can  grow  out  of  mere  courtesy,  however  uniform  and  long-con- 
tinued ;  nor  will  such  courtesy  impose  a  legal  obligation  upon  the 
person  extending  it." 

We  will  add  that  the  word  "custom"  is  sometimes  used  sy- 
nonymous with  "usage,"  meaning  a  course  of  dealing  which  de- 
rives its  legal  force  from  assent,  express  or  implied ;  again,  as 
something  which  by  long  usage  or  judicial  sanction  has  acquired 
the  force  of  law,  and  is  binding  without  regard  to  the  question  of 
assent.  29  A.  &  E.  Ency.  of  Law,  367.  Usage,  in  its  most  ex- 
tensive meaning,  includes  custom;  but  in  its  narrower  significa- 
tion it  refers  to  a  general  habit,  mode,  or  course  of  procedure,  12 
Cyc.  1030.  Customs  are  of  two  kinds,  general  and  particular. 
Stimmel  v.  Brown,  7  Houst.  (Del.)  219,  30  Atl.  996.  A  gen- 
eral custom  need  not  be  pleaded,  but  a  custom  obtaining  only  in 
a  particular  district  or  neighborhood  must  be  pleaded.  Temple- 
man  V.  Biddle,  1  Harr.  (Del.)  522.  The  alleged  practice  of  the 
defendant  company  to  stop  its  cars  and  permit  a  funeral  proces- 
sion to  pass  without  interruption  was  not  a  custom  or  usage  which 
had  the  force  and  effect  of  a  law,  binding  upon  the  defendant  com- 
pany. It  was  a  course  of  conduct,  if  it  existed,  in  the  nature  of  an 
accommodation,  indulgence,  or  courtesy,  prompted,  doubtless, 
by  considerations  of  respect,  and,  if  known  among  drivers  in  fu- 
neral processions  to  exist,  it  was  competent  to  prove  it,  though  it 
was  not  pleaded.  In  the  case  of  Martin  v.  B.  &  P.  R.  R.  Co., 
2  Marv.  123,  42  Atl.  442,  it  was  held  that,  where  a  traveler 
knows  that  a  flagman  is  habitually  stationed  at  a  crossing,  and 
upon  looking  finds  that  the  flagman  is  not  at  his  post  giving  sig- 
nals of  danger,  he  has  a  right  to  assume  that  a  train  is  not  about 
to  pass.  But  the  absence  or  negligence  of  the  flagman  will  not 
excuse  the  person  about  to  cross  the  track  from  using  every  rea- 
sonable precaution  that  an  ordinarily  prudent  and  careful  person 
would  use.  It  appearing  that  the  plaintiff  had  knowledge  of  the 
existence  of  the  alleged  usage  or  practice  on  the  part  of  the  de- 
fendant company,  at  and  before  the  time  of  the  accident,  evidence 
of  such  practice  was  properly  admitted,  in  order  that  the  jury 
might  determine  from  all  the  facts  and  circumstances  surrounding 
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the  case,  whether  the  plaintiff  was,  at  the  time  of  the  accident, 
in  the  exercise  of  due  care  and  caution.  What  will  constitute 
negligence  or  want  of  due  care  may  depend  upon  the  observance 
or  nonobservance  of  a  usage  or  practice  known  to  exist  under 
particular  circumstances. 

The  eighth,  ninth,  and  tenth  assignments  of  error  were  consid- 
ered together.  They  each  related  to  the  admission  of  evidence  on 
behalf  of  the  plaintiff,  against  objections  and  exceptions,  re- 
specting "the  condition  of  travel  on  Tatnall  street,  whether  said 
street  was  much  used  at  its  intersection  with  West  Fourth  street, 
on  or  about  the  27lh  day  of  April,  1904,  between  2  and  4  o'clock 
in  the  afterhoon."  The  matter  of  travel  was  not  pleaded.  It  was 
not  necessary  to  do  so  in  order  to  give  evidence  of  it.  As  tending 
to  show  the  necessity  for  a  greater  degree  of  care  on  the  part  of 
the  servants  of  the  defendant  company  at  the  time  and  place  of 
the  accident,  the  evidence  was  competent. 

The  eleventh  assignment  of  error  relates  to  the  action  of  the 
court  in  overruling  the  said  motion  made  by  counsel  for  the  de- 
fendant respecting  the  third  count  in  plaintiff's  declaration.  In 
practice,  a  variety  of  counts  often  occurs  in  respect  of  the 
same  cause  of  action ;  the  law  not  having  set  any  limits  to 
the  discretion  of  the  pleader,  in  this  respect,  if  fairly  and 
reasonably  exercised.  Steph.  on  Plead.  258.  The  pleadings 
in  a  case  are  not  evidence  of  the  matters  pleaded.  And  a  count 
in  a  declaration  upon  which  issue  has  been  taken  and  respecting 
which  no  evidence  is  introduced  at  the  trial  is  harmless  to  the  de- 
fendant upon  the  merits  of  the  case.  In  this  case,  the  count  was 
adondoned  by  the  plaintiff,  and  the  jury  were  instructed  by  the 
court  to  disregard  the  count  altogether.  For  any  reason  shown, 
the  court  did  not  err  in  overruling  the  said  several  motions  respect- 
ing the  said  count.  After  a  careful  examination  and  considera- 
tion of  the  record  and  briefs  of  counsel,  and  in  view  of  the  con- 
flict of  testimony  with  regard  to  some  material  facts  in  issue,  it 
is  not  obvious  that  there  was  such  an  entire  absence  of  negH- 
gence  on  the  part  of  the  servants  of  the  defendant  company  on 
the  one  hand,  or  that  there  was  such  contributory  negligence  on 
the  part  of  the  plaintiff  on  the  other,  as  that  it  was  the  duty  of  the 
court  to  direct  a  verdict  for  the  defendant. 

Under  all  the  circumstances  surrounding  this  case,  it  is  the 
opinion  of  this  court  that  the  question  as  to  whose  negligence,  if 
any,  was  the  proximate  cause  of  the  accident,  was  properly  sub- 
mitted to  the  jury  under  the  instructions  given  by  the  court  below ; 
and  the  judgment  of  the  court  below  it  therefore  affirmed. 
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COMMON  CARRIERS— VALIDITY  AND  EFFECT  OF  CONDI- 
TION  OF  SHIPPING  CONTRACT  PURPORTING  TO 
LIMIT  TIME  WITHIN  WHICH  ACTION  FOR  LOSS  OF 
OR  DAMAGE  TO  FREIGHT  MAY  BE  BROUGHT. 

Failure  to  Sue  in  Time  Caused  by  Fraud  or  Misrepresentations. 

General  rule,  614. 

Induced  to  believe  claim  will  be  paid  without  suit,  614. 
In  General. 

Absence  of  knowledge  of  damage  not  due  to  extraordinary  cir- 
cumstances, 613. 

Forty  days  after  right  of  action  accrues,  613. 

Forty  days  not  shown  to  be  unreasonable — removal  of  bar,  613. 

Forty  days — serving  citation,  613. 

General  rule,  611. 

Reasonably  shorter  period  than  statutory  one,  612. 

Shorter  than  statutory  period — public  policy,  612. 

Sixty  days  after  damage,  occurs — Missouri  statute — question  of 
law — time  consumed  by  correspondence,  612. 

Three  months  after  damage  occurs,  612. 

Kentucky  Doctrine. 

Attempt  to  vary  statut'e  of  limitations,  613. 
Limitation  of  Common-Law  Liability — Effect  of  Statutory  Prohibi- 
tions. 
In  general,  614. 

Miscellaneous. 

Burden  of  proof,  615. 

Consideration — reduced  rate,  615. 

Escape   of   stock  from   pens   prior   to   shipment — stipulation   not 

applicable,  615. 
Stipulation  void  under  lex  fori,  615. 
Sufficiency  of  answer,  615. 

Statutory  Prohibitions. 

Constitutionality  of  statute  declaring  contracts  containing  stipu- 
lation void,  614. 
Missouri,  613. 
Texas  statutes,  614. 
Texas  statute  applies  to  interstate  shipments,  614. 

COMMON  CARRIERS— VALIDITY  AND  EFFECT  OF  CONDI- 
TION OF  SHIPPING  CONTRACT  PURPORTING  TO 
LIMIT  TIME  WITHIN  WHICH  CLAIM  FOR  LOSS  OF  OR 
DAMAGE  TO  FREIGHT  MAY  BE  MADE. 

Attempt  to  limit  liability  for  negligence,  392. 

Burden  of  proving  compliance  with  requirement,  411. 

Burden   of  proving  existence   of   opportunity   to   comply   with   re-  . 

quirement,  411. 
Burden  of  proving  noncompliance,  411. 
Burden  of  proving  reasonableness  of  condition,  410. 
Cross  references,  388. 
Effect  of  statutory  prohibition  against  limiting  liability,  393. 

27  R  R  R— 51 


802  INDEX  TvO   NOTES 

COMMON  CARRIERS— VALIDITY  AND  EFFECT  OF  CONDI- 
TION OF  SHIPPING  CONTRACT  PURPORTING  TO 
LIMIT  TIME  WITHIN  WHICH  CLAIM  FOR  LOSS  OF  OR 
DAMAGE   TO    FREIGHT   MAY   BE   MADE.— Continued. 

General  rule,  388. 
Miscellaneous,  412. 
Must  be  reasonable,  397. 

Noncompliance  caused  by  conduct  of  carrier  or  its  agent.  403. 
Notice  before  removal  of  stock  by  consignee,  394. 
Notice  may  be  given  after  extent  of  damage  is  ascertained,  400. 
Reasonableness  of  stipulation — question  for  jury,  400. 
Void  attempt  to  limit  liability,  391. 
Waiver — denial  of  liability  on  other  grounds,  409. 
Waiver    of    compliance    with    stipulation — inconsistent    conduct   of 
carrier,  405. 

FLAGMEN  AT  CROSSINGS— DUTIES  AND  LIABILITIES  OF 
RAILROAD  COMPANIES. 

Dxsly  to  Station  and  Ileep  Flagman  at  Crossing 

Absence  of  Statute  or  Ordinance  Requiring. 

Absence  or  presence  of  flagman  to  be  considered  upon  question 
of  negligence  in  operating  train,  278. 

Custom,  282. 

Dangerous  crossings,  274. 

Flagman  required  by  ordinary  prudence  although  statute  pre- 
scribes other  precautions,  284. 

General  rule,  273. 

Necessity  of  flagman  as  question  for  jury,  280. 

Negligence   of  flagman  not   required  by  law,  284. 

Question  of  necessity  of  flagman  not  for  jury,  281. 

Where  Required  by  Statute  or  Ordinance. 

Violation  of  statute  or  ordinance  not  negligence  per  se,  285. 

Miscellaneous. 

Authority  of  town  to  compel  railroad  to  keep  flagman  at  each 
street  crossing — statute,  286. 

Duties  and  liabilities  of  company  using  railroad  of  another  com- 
pany, 288. 

Duty  to  maintain  flagman  at  grade  crossing  over  highway  not 
authorized  by  railroad  commission — statutes,  286. 

Failure  to  station  flagman — negligence — pleading,  286. 

Flagman's  failure  to  fully  perform  his  duty  to  child — sufficiency 
of  evidence,  286. 

Frightening  teams — duties  of  flagman,  287. 

Implied  power  of  city,  286. 

Negligence  of  flagman  sole  cause  of  accident,  287. 

Persons  entitled  to  protection  of  statute  or  ordinance,  287. 

Speed  prohibited  by  ordinance — absence  of  watchman  and  head- 
light— failure  to  stop*  to  look  for  trains,  287. 

View  obstructed — knowledge  of  absence  of  flagman,  287. 
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ACCIDENTS  ON  TRACK. 

See  CHILDREN;   CROSSLXGS;   LICENSEES;   RAILROADS 
IN   STREETS;   STOCK,   INJURIES   TO;   STREET   RAIL- 
WAYS; TRESPASSERS. 
Care   required   in   running   street   car    towards   point   not   a   public 

crossing,  but  habitually  used  as  a  crossing  by  a  large  number 

of    persons.      Spiking   v.    Consolidated    Ry.    &    P.    Co.    (Utah), 

457. 

Contributory  Negligence. 

Care  required  of  pedestrian  attempting  to  cross  track  in  front  of 
approaching  car,  instruction.  Spiking  v.  Consolidated  Ry.  & 
R.  Co.  (Utah),  457. 
Driver  of  wagon  is  bound  in  law  to  ascertain  whether  or  not  it 
is  safe  to  attempt  to  drive  across  street  railway  tracks.  Doh- 
erty  v.  Des  Moines  City  Ry.  Co.  (Iowa),  477. 
Question  for  jury.     Minot  v.  Boston  &  M.  R.   R.   (N.  H.),  512; 

Wilmington  City  Ry.  Co.  y.  White  (Del.),  791. 
Question  for  jury  where  driver  of  team  failed  to  see  approach- 
ing car.     Doherty  v.  Des  Moines  City  Ry.  Co.  (Iowa),  477. 
Right  of  pedestrian  crossing  street  railway  in  front  of  approach- 
ing car  to   rely  on  assumption   that  the  railway  and  its  em- 
ployees    would     discharge     their     legal    duty    in    approaching 
crossing,   instruction   was    not   objectionable   because   accident 
did  not  happen  at  a  public  crossing.     Spiking  v.  Consolidated 
Ry.  &  P.  Co.  (Utah),  457. 
Contributory  negligence  of  driver  of  team  and  negligence  of  motor- 
man  in  failing  to  discover  danger  in  time,  liability  of  street  rail- 
way.    Doherty  v.  Des  Moines  City  Ry.  Co.  (Iowa),  477. 

Evidence. 

Admissibility  of  evidence  that  for  a  long  time  prior  to  accident 
it  had  been  the  custom  of  the  operators  of  street  cars,  as  a 
matter  of  privilege,  to  permit  funeral  processions  to  pass  with- 
out a  break  in  the  line,  and  that  plaintiff  relied  thereon  at  the 
time  he  crossed  track  in  front  of  the  car,  where  such  custom 
was  not  pleaded.  Wilmington  City  Ry.  Co.  v.  White  (Del.), 
791. 

In  action  for  injuries  \o  driver  of  another  vehicle  by  collision 
\vith  street  car,  evidence  as  to  condition  of  travel  on  the  street 
for  two  hours,  including  time  of  accident,  was  admissible, 
though  not  pleaded.  Wilmington  City  Ry.  Co.  v.  White  (Del.), 
791. 

That  train's  movements  for  four  or  five  years  prior  to  accident 
had  been  the  same  as  at  that  time  was  admissible.     Minot  v. 
Boston  &  M.  R.  R.  (N.  H.),  512. 
Last  clear  chance  doctrine,  application  of  where  collision  between 

street  car  and  buggy.    Smith  v.  Connecticut  Ry.  &  L.  Co.  (Conn.), 

201. 
"Last   clear   chance"   rule   did   not  apply  where   collision   between 

street  car  and  other  vehicle.     Doherty  v.  Des  Moines  City  Ry. 

Co.  (Iowa),  477. 
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Negligence  of  street  railway  was  question  for  jury.  Wilmington 
City  Ry.  Co.  v.  White  (DeL),  791. 

Speed  of  street  car,  test  as  to  reasonableness  of.  Smith  v.  Con- 
necticut Ry.  &  L.  Co.  (Conn.),  201. 

ACTIONS. 

See  RAILROADS. 

ADVERSE  POSSESSION. 

See  RIGHT  OF  WAY. 

Right  of  way  was  acquired  by  individuals  by  prescription  as  against 
railroad  company.    Trustees  v.  Slaughter  (Ky.),  351. 

Where  railroad  takes  land  for  its  right  of  way  without  compensa- 
tion, it  cannot  acquire  title  by  adverse  possession.  Connellsville 
Gas  Coal  Co.  v.  Baltimore  &  O.  R.  Co.  (Pa.),  70. 

AGENCY. 

See  EVIDENCE;  FIRES  SET  BY  LOCOMOTIVES;  MAS- 
TER AND  SERVANT;  RAILROADS. 

ANIMALS. 

•  See  STOCK,  INJURIES  TO. 

APPEAL. 

See  DAMAGES;  PERSONAL  INJURIES. 

APPLIANCES. 

See  EMPLOYERS'  LIABILITY  ACTS;  STREET  RAILWAYS. 

ASSAULTSw 

See  MASTER  AND  SERVANT. 

BAGGAGE. 

Carrier  liable  for  any  loss  of  baggage  not  caused  by  act  of  God  or 
public  enemy.    Wolf  v.  Grand  Rapids,  etc.,  Ry.  (Mich.),  79. 

Checking  baggage,  immaterial  that  carrier's  transfer  agent  violated 
his  authority  in  not  requiring  production  of  ticket,  on  issue  of 
carrier's  liability  for  loss  of  baggage.  Wolf  v.  Grand  Rapids,  etc., 
Ry.  (Mich.),  79. 

Damages. 

Special  damages  for  delay  not  recoverable  unless  carrier  had 
notice  of  special  circumstances  at  time  of  receiving  baggage. 
Strange  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  150. 

Special  damages,  measure  of  was  injury  to  special  business  at- 
tributable to  the  delay,  including  expense  and  loss  of  time  in- 
curred in  search  for  the  baggage.  Strange  v,  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  150. 

Evidence. 

Owner  may  testify  that  he  contracted  with  carrier  for  transpor- 
tation of  his  baggage  to  certain  point  without  producing  his 
check.    Strange  v.^  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  150. 
Testimony   of   carrier's   transfer    agent    as    sufficient    proof   that 
baggage  came  into  carriers  custody.     Wolf  v.  Grand   Rapids, 
etc.,  Ry.  (Mich.),  79. 
Evidence  supported  finding  that  certain  carriers  had  entered  into 
arrangement  which  rendered  them  jointly  liable  for  loss  of  pas- 
senger's baggage.    Wolf  v.  Grand  Rapids,  etc.,  Ry.  (Mich.)  79. 
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Liability  of  carrier  for  loss  not  changed  because  passenger  de- 
clared in  case  instead  of  assumpsit.  Wolf  v.  Grand  Rapids,  etc., 
Ry.  (Mich.),  79. 

CARRIERS. 

See  CONNECTING  CARRIERS;  CONSTITUTIONAL  LAW; 
INTERSTATE  COMMERCE. 

CARRIERS  OF  LIVE  STOCK. 

Degree  of  Care. 

Mule  dying  in  transit  without  marks  upon  it  by  which  cause  of 
death  could  be  ascertained,  carrier  not  liable  on  account  of. 
Illinois  Cent.  R.  Co.  v.  Davis  &  Levy  (Miss.),  109. 

Limiting  Liability. 

Risks    arising   from    loading   and    want    of   bedding,    validity   of 

stipulation  releasing  railroad  from  liability  on  account  of.     St. 

Louis  S.  W.  Ry.  Co.  v.  Butler  (Ark.),' 606. 
Risks  arising  from  loading  live  stock  and  want  of  bedding,  effect 

of  assumption  of  by  shipper.    St.  Louis  S.  W.  Ry.  Co.  v,  Butler 

(Ark.),  606. 

CARRIERS  OF  PASSENGERS. 

See  MASTER  AND  SERVANT;  TICKETS  AND  FARES. 

Accompansring  Passengers. 

Degree  of  care  in  starting  train  due  person  trying  to  place  his 
wife's  baggage  aboard.  Chesapeake  &  O.  Ry.  Co.  v.  Fortune 
(Va.),  255. 

Not  error  to  permit  person  injured  while  on  carrier's  premises 
to  assist  his  wife  to  board  train,  to  testify  that  when  attempting 
to  put  her  baggage  aboard,  he  believed  the  train  would  re-* 
main  standing  until  his  wife  could  get  in  the  car,  and  until  he 
could  get  her  baggage  on.  Chesapeake  &•  O.  Ry.  Co.  v.  Fortune 
(Va.),  255. 

Right  of  person  attempting  to  put  his  wife's  baggage  on  train 
to  assume  that  train  would  remain  standing  a  reasonable  time 
to  enable  passengers  and  baggage  to  be  put  aboard.  Chesa- 
peake &  O.  Ry.  Co.  V.  Fortune  (Va.),  255. 

Assisting  Passengers. 

Degree  of  care  required  of  railroad  employee  voluntarily  under- 
taking to  help  passenger  on  train.  St.  Louis,  etc.,  Ry.  Co.  v. 
Green  (Ark.),  671. 

Duty  to  assist  passenger  to  alight.  Home  v.  Southern  Ry.  (S. 
Car.),  316. 

Duty  to  help  passenger  on  train  did  not  appear  from  the  evi- 
dence.    St.  Louis,  etc.,  Ry.  Co.  v.  Green  (Ark.)  687. 
Assumption   of   risk  of   riding   on   platform   or   running  board   of 

street  car.     Gregory  v.  Elmira,  etc.,  R.  Co.  (N.  Y.),  302. 
Assumption    of   risks   by   passenger    riding   on    running   board    of 

crowded  street  car.    Cramer  v,  Brooklyn  Heights  R.  Co.  (N.  Y.), 

251. 

Collisions. 

Carrier  vvas  liable  for  injury  to  its  passenger,  caused  by  negli- 
gent mismanagement  of  work  car,  resulting  in  a  collision  with 
the  passenger's  street  car,  even  if  the  work  car  and  the  railway 
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were  under  control  of  another  company.  Chaife  v.  Consoli- 
dated Ry.  Co.  (Mass.),  706. 
Street  railway  is  liable  for  injuries  resulting  from  such  a  condi- 
tion of  its  tracks  as  permits  passing  cars  to  come  in  contact 
with  each  other.  Staples  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.), 
315.  • 

Conductor's  authority  to  permit  passengers   to   ride  upon   engine. 
Illinois  Cent.  R.  Co.  v.  Jennings  (111.),  91. 

Contributory  Negligence. 

Alighting  from  moving  train  by  direction  of  conductor.  Holden 
V.  Great  Northern  Ry.  Co.  (Minn.),  675. 

Alighting  from  moving  train  by  direction  of  train  porter,  question 
for  jury.     St.  Louis,  etc.,  Ry.  Co.  v.  Leamons  (Ark.),  744. 

Alighting  from  moving  train  when  told  by  brakeman  to  hurry 
up.     Purvis  V.  Buffalo,  etc.,R.  Co.  (Pa.),  748. 

Carrier  was  not  liable  for  plaintiff's  injuries,  under  N.  Car.  Re- 
visal,  1905,  §  2628^  providing  that  a  railroad  shall  not  be  liable 
for  injuries  sustained  by  passenger  while  on  car  platform,  in 
violation  of  carrier's  printed  regulations  posted  in  cars.  Shaw 
V.  Seaboard  Air  Line  Ry.  (N.  Car.),  120. 

Degree  of  care  required  of  passenger.  Pomroy  t^.  Bangor  &  A. 
R.  Co.  (Me.),  123. 

Girl  under  l^  years  of  age  injured  in  consequence  of  negligence 
of  conductor  in  failing  to  prevent  her  from  alighting  from 
moving  street  car,  after  being  carried  beyond  her  known  desti- 
nation, it  was  error  to  instruct  that  she  could  recover,  even 
though  she  was  negligent  in  acting  as  she  did.  Kruger  i', 
Omaha,  etc.,  Ry.  Co.  (Neb.),  260. 

Going  upon  platform  of  moving  car.  Shaw  v.  Seaboard  Air  Line 
Ry.  (N.  Car.),  120. 

It  is  not  contributory  negligence  as  a  matter  of  law  for  a  pas- 
senger to  ride  on  the  running  board  of  a  crowded  street  car. 
Cramer  v.  Brooklyn  Heights  R.  Co.   (N.  Y.),  251. 

Riding  in  caboose  by  direction  of  conductor.  Illinois  Cent.  R. 
Co.  V.  Jennings  (111.),  91. 

Riding  on  running  board  of  crowded  street  car.  Cramer  v. 
Brooklyn  Heights  R.  Co.  (N.  Y.),  251. 

Standing  up  in  car  before  train  stops  at  station,  when  there  is  a 
conspicuous  notice  in  car  to  warn  passengers  against  such 
conduct.    Abelson  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  731. 

Damages. 

Failure  to  discharge  passenger  at  her  destination,  recovery  for 
should  have  been  limited  to  such  loss  of  time,  illness  and  in- 
convenience suffered  as  was  the  natural  and  reasonable  result 
of  being  carried  by  her  station.  Louisville  &  X.  R.  Co.  v. 
Gaddie  (Ky.),  331. 

Mental  suffering  of  passenger  caused  by  mere  verbal  abuse  of 
station  agent,  carrier  not  liable  for.  St.  Louis,  etc.,  Ry.  Co. 
V.  Taylor  (Ark.),  738. 

Degree  of  Care. 

All  that  human  vigilance  and  foresight  can  do,  under  the  circum- 
stances, considering  character  and  mode  of  conveyance,  re- 
quired of  carrier.     Pomroy  v.  Bangor  &  A.  R.  Co.  (Me.),  123. 

Care  due  passenger  struck  by  car  on  other  track  while  riding  on 
running  board  of  crowded  street  car.  Gregory  v.  Elmira,  etc., 
R.  Co.  (N.  Y.),  302. 
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Care  due  person  with  ticket  when  attempting  to  board  rapidly 
moving  train.     Illinois  Cent.  R.  Co.  v.  Cotter  (Ky.),  141. 

Care  required  in  management  of  trains.  St.  Louis,  etc.,  Ry.  Co. 
V.  Green  (Ark.),  687. 

Care  required  of  conductor  to  prevent  young  girl,  carried  beyond 
her  known  destination,  from  alighting  from  moving  street  car. 
Kruger  v,  Omaha,  etc.,  Ry.  Co.  (Neb.),  260. 

Care  required  of  motorman  to  prevent  collisions  between  cars, 
instruction  was  erroneous  because  of  the  Use  of  the  word 
"very"  before  "careful,  prudent  and  experienced  conductors 
and  motormen."     Connell  v.  Seattle,  etc.,  Ry.  Co.  (Wash.),  701. 

Carrier  must  exercise  such  diligence  for  safety  of  passengers  as 
nature  of  its  business  allows.  Chaffee  v.  Consolidated  Ry.  Co. 
(Mass.),  706. 

Ordinary  care  under  the  circumstances  must  be  exercised  by 
carrier  of  passengers  at  all  times,  and  such  rule  applies  to  all 
matters  which  pertain  to  the  business  of  a  carrier  of  passen- 
gers.    Pomroy  v.  Bangor  &  A.  R.  Co.  (Me.),  123. 

Special  care  to  prevent  passengers  on  running  board  of  street 
car  from  being  struck  by  structure  near  track,  when  required 
of  those  in  charge  of  street  car.  Cramer  v.  Brooklyn  Heights 
R.  Co.  (N.  Y.),  251. 

Street  car  passenger  injured  by  reason  of  derailment  of  her  car, 
exercise  of  what  degree  of  care  required  to  be  shown  by  car- 
rier to  escape  liability.  O'Gara  v.  St.  Louis  Transit  Co.  (Mo.), 
333. 

Street  railways.     O'Gara  v,  St.  Louis  Transit  Co.  (Mo.),  333. 

Suburban  electric  railway's  contract  duty  to  carry  passenger 
safely  to  her  destination  and  to  so  conduct  the  operation  of 
its  cars  as  not  to  injure  her,  protected  her  only  against  any  will- 
ful act  or  negligence  on  part  of  its  employees.  Prospert  v. 
Rhode  Island  Suburban  Ry.  Co.  (R.  I.),  113. 

Discharging  Passengers. 

Duty  to  announce  station  and  afford  passenger  sufficient  time  and 

opportunity  to  alight.     Brooks  v.   Philadelphia   &   R.   Ry.   Co. 

(Pa.),  683. 
Negligence  of  train  porter  in  directing  passenger  to  alight  from 

moving  train  was  question  for  jury.     St.  Louis,  etc..  Ry.  Co.  v. 

Leamons  (Ark.),  744. 
Negligence    was   question    for   jury.      Brooks   v.    Philadelphia    & 

R.  Ry.  Co.  (Pa.),  683. 

Ejection. 

In  action  for  death  of  passenger  expelled  from  train  at  flag 
station  on  a  storrny  night,  for  failure  to  produce  his  ticket, 
where  he  was  found  dead,  apparently  having  been  killed  by  a 
locomotive,  whether  .the  servants  of  the  carrier  were  guilty  of 
negligence,  and  whether  deceased  exercised  due  care  were 
questions  for  the  jury.  Tilburg  v.  Northern  Ry.  Co.  (Pa.), 
325. 

Quarantine  ofiicer  causing  passenger  to  leave  train,  railroad  was 
not  liable  on  account  of,  although  its  conductor  pointed  him 
out  to  such  officer,  and  did  not  interfere  to  prevent  passenger's 
expulsion.    Baldwin  v.  Seaboard  Air  Line  Ry.  Co.  (Ga.),  97. 

Subsequent  injuries  proximately  due  to  expulsion  of  passenger  at 
dangerous  time  or  place,  liability  of  carrier  for.  Tilburg  v. 
Northern  Cent.  Ry.  Co.  (Pa.),  325. 
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Evidence. 

Carrier  could  not  show  that  some  of  injured  passenger's  party 
alighted  without  accident.  Marryman  v.  Chicago  G.  W.  Ry. 
Co.  (Iowa),  94. 

In  action  for  failure  to  discharge  a  passenger  at  her  destination, 
evidence  that  defendant's  conductor  did  not  know  of  any  other 
train  following  him  was  inadmissible  as  a  basis  for  an  argu- 
ment that  the  conductor  should  have  run  his  train  back  to 
plaintiff's  station  and  let  her  off  there.  Louisville  &  N.  R.  Co. 
V.  Caddie  (Ky.),  331. 

Flagman  was  not  negligent  in  his  attempt  to  prevent  plaintiff  from 
being  injured,  so  as  to  make  railroad  liable  for  his  injury,  caused 
by  his  falling  from  train,  which  he  was  trying  to  board  while  it 
was  moving  rapidly.     Illinois  Cent.  R.  Co.  v.  Cotter  (Ky.),  141. 

Liability  for  injury  to  young  girl,  resulting  from  failure  of  con- 
ductor to  exercise  degree  of  care  required  of  him  to  prevent 
her  from  alighting  from  moving  street  car  after  being  carried 
beyond  her  known  destination.  Kruger  v.  Omaha,  etc.,  Ry.  Co. 
(Neb.),  260. 

Nonsuit  was  properly  entered  where  it  appeared  that  electric  con- 
troller of  summer  car  blew  out,  and  passenger  was  found  lying 
on  ground  about  fifteen  feet  back  from  its  rear  end,  and  there 
was  no  evidence  to  show  "how  she  came  there.  Green  v.  Pitts- 
burgh, etc.,  Ry.  Co.  (Pa.),  687. 

Person  hanging  on  rapidly  moving  train  in  attempting  to  board  it 
could  not  complain  that  signal  cord  was  out  of  order,  preventing 
trainmen  from  stopping  train  before  he  fell  from  it.  Illinois 
Cent.  R.  Co.  v.  Cotter  (Ky.),  141. 

Presumption  of  Negligence. 

Collision  between  street  cars.  Chaffe  v.  Consolidated  Ry.  Co. 
(Mass.),  706;  Connell  r.  Seattle,  etc.,  Ry.  Co.  (Wash.),  701. 

Prima  facie  case  established  by  proof  that  plaintiff  was  a  pas- 
senger and  was  injured  by  derailment  of  her  street  car  caused 
by  a  brick  on  track.  O'Gara  v.  St.  Louis  Transit  Co.  (Mo.), 
333. 

Question  for  jury,  in  action  for  injury  to  passenger  sustained  while 
he  was  on  running  board,  whether  motorman  was  negligent  in 
running  past  the  fence  at  high  speed,  and  in  failing  to  see  the 
beam  or  to  appreciate  the.  danger.  Cramer  v.  Brooklyn  Heights 
R.  Co.  (N.  Y.),  251. 

Receiving  Passengers. 

Not  negligent  to  start  car  while  passenger  is  stepping  from  its 
platform  into  car.     Birmingham,  etc.,  Co.  v.   Hawkins    (Ala.), 
689. 
Snowstorm  causing  stalling  of  suburban  electric  car  and  passenger 
and  her  infant  exposed  to  cold  for   11 J/^   hours,  conductor  was 
under  no  obligation  to  take  steps  before  he  did  to  find  shelter 
for  her  outside  of  car.     Prospert  v.  Rhode  Island  Suburban  Ry. 
Co.  (R.  I.),  113. 
Street  car  passenger  injured  by  derailment  of  her  car,  resulting 
from  malicious  act  of  boy  in  putting  brick  on  track,  which  should 
have  been  discovered  in  time  by  motorman,  liability  of  carrier. 
O'Gara  v.  St.  Louis  Transit  Co.  (Mo.),  333. 

Warn  and  Instruct. 
Carrier  was  liable  for  injury  sustained  by  passenger  in  alighting 
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from  street  car,  which  she  believed  was  stationary;  the  con- 
ductor having  failed  to  warn  her,  though  he  knew  her  danger, 
or,  by  the  exercise  of  ordinary  care,  should  have  known  of  it; 
and  he  being  bound  to  know  that  she  followed  him  for  the 
purpose  of  alighting.  Blue  Grass  Traction  Co.  v.  Skillman 
(Ky.),   680. 

Who  Are  Passengers. 

Person  with  ticket  attempting  to  board  rapidly  moving  train. 
Illinois  Cent.  R.  v.  Cotter  (Ky.),  141. 

Relation  of  carrier  and  passenger,  sufficiency  of  evidence  of  ex- 
istence of.     Chaffe  v.  Consolidated  Ry.  Co.  (Mass.),  706. 

CHILDREN. 

Assumption  that  as  to  four  year  old  child  the  curb  line  of  city 
street  is'the  danger  line  in  crossing  street,  in  action  against  street 
railway  for  running  over  child.  Cornovski  v.  St.  Louis  Transit 
Co.  (Mo.),  37. 

Burden  of  proving  child  non  sui  juris.  Simkoff  v.  Lehigh  Valley 
R.  Co.  (N.  Y.),  484. 

Contributory  Negligence. 

Degree  of  care  required  of  boy  of  13  in  crossing  railroad  track. 
Gehring  v.  Atlantic  City  R.  Co.  (N.  J.),  575. 

Degree  of  care  required  of  child  for  its  own  protection.  SimkoflF 
V.  Lehigh  Valley  R.  Co.  (N.  Y.),  484. 

Effect  of  that  of  child  too  young  to  be  chargeable  in  law  with 
.contributory  negligence.  Holmes  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  551. 

Of  parents  of  four  year  old  child,  in  allowing  it  to  escape  to  street 
car  track,  whether  their  circumstances  of  life  were  to  be  con- 
sidered by  jury  in  determining.  Cornovski  v.  St.  Louis  Transit 
Co.  (Mo.),  37. 

Damages. 

Elements  of  damages  recoverable  by  parents  for  death  of  child, 
under  Utah  Rev.  St.,  1898,  §  2912.  Rogers  v.  Rio  Grande  W. 
Ry.  Co.   (Utah.),  567. 

Instruction  was  sufficient  to  submit  to  jury  the  question  of  causal 
connection  between  negligence  of  defendant  and  the  death  of 
the  child,  struck  by  street  car,  though  it  did  not  use  the  expres- 
sion "proximate  cause."  Cornovski  v.  St.  Louis  Transit  Co. 
(Mo.),  37. 

Negligence  in  one  seeing  child  in  dangerous  position  not  to  take 
into  account  the  fact  that  it  is  a  child,  and  regulate  his  conduct 
accordingly.     Holmes  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  551. 

Right  to  presume  that  child  will  do  what  is  necessary  to  avoid  im- 
pending danger.     Holmes  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  551. 

COMMON  CARRIERS. 

Constitutionality  of  S.  Car.  act,  Feb.  23,  1903.  p.  81,  §  2,  requiring 
common  carriers  to  adjust  and  pay  every  claim  for  loss  or  dam- 
age to  an  intrastate  shipment  within  forty  days  after  filing  of 
claim.     Seaboard  Air  Line  Ry.  v.  Seegers  (U.  S.),  147. 

Damages. 

Delay  in  delivering  freight,  what  damages  may  be  recovered  for. 

Louisville  &  N.  R.  Co.  v.  Mink  (Ky.),  135. 
Expenses  incurred  on  trip  to  point  of  destination  to  look  after 

delayed  shipment.    Southern  Ry.  Co.  v.  Coleman  (Ala.),  153. 
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Loss  from  inability  to  fill  contract  for  lumber  resulting  from  de- 
lay in  transporting  machinery  for  saw  mill,  recovery  could  not 
be  had  on  account  of,  in  absence  of  evidence  that  carrier  was 
notified  of  existence  of  contract.  Louisville  &  N.  R.  Co.  v. 
Mink  (Ky.),  135. 

Measure  of  damages  where  the  period  a  public  cotton  gin  was 
stopped  in  consequence  of  the  failure  of  carrier  to  promptly 
transport  and  deliver  part  of  machinery  thereof  was  so  short 
that  the  gin  had  no  rental  value.  Southern  Ry.  Co.  v.  Coleman 
(Ala.),   153. 

Owner  of  delayed  machinery  was  entitled  to  nominal  damages 
only,  the  estimate  of  what  he  might  have  earned  by  operating 
the  cotton  gin  for  which  such  machinery  was  intended,  had  the 
shipment  been  promptly  delivered  by  the  carrier,  being  specu- 
lative.    Southern  Ry.  Co.  v.  Coleman  (Ala.),  153. 

Proof  that  carrier's  agent  at  destination  of  shipment  did  not 
locate  the  car  in  which  it  was  does  not  authorize  exemplary 
damages  for  delay  in  delivery  of  shipment.  Southern  Ry.  Co. 
V.  Coleman  (Ala.),  153. 

Degree  of  Care. 

Nature  and  extent  of  carrier's  liability.  Louisville  &  N.  Ry.  Co. 
V.  Warfield  &  Lee   (Ga.),  345. 

Delay. 

Aggrieved  party,  under  statute  imposing  penalty  for  delay  in 
transportation.  Cardwell  v.  North  Carolina  R.  Co.  (N. 
Car.),  89. 

Notice  of  urgency  of  shipment,  it  was  not  enough  that  the  agent 
with  whom  the  first  contract  of  shipment  was  made  knew 
thereof;  there  having  been  no  delay  in  the  first  shipment,  but 
the  agent  with  whom  the  second  contract  of  shipment  was 
made  must  have  been  informed  of  the  special  circumstances 
to  render  carrier  liable.  Louisville  &  N.  R.  Co.  v.  Mink  (Ky.), 
135. 

Penalty  for  delay  in  transportation,  constitutionality  of  statute 
imposing.     Cardwell  v.  North  Carolina  R.  Co.  (N.  Car.),  89. 

Delivery  by  Carrier. 

Demand  for  payment  of  charges  for  a  former  shipment  and  re- 
fusal to  deliver  freight  unless  such  demand  was  complied  with 
rendered  the  withholding  of  the  freight  unlawful,  and  precluded 
any  inquiry  into  the  merits  of  the  other  demand;  and  the 
carrier  was  liable  for  the  value  of  the  use  of  the  shipment  for 
the  time  it  was  unlawfully  withheld.  Atchinson,  etc.,  Ry.  Co. 
V.  Bourdett  (Kan.),  321. 

Evidence. 

PlaintiflF,  in  action  by  consignee  against  carrier  for  loss  of  4 
bags  out  of  a  shipment  of  30  bags  of  rice,  may  testify  that  he 
had  bought  30  bags  of  rice  of  W.  without  producing  the  writ- 
ten order  and  acceptance  admitted  to  be  in  existence.  Charles 
V.  Atlantic  Coast  Line  R.  Co.  (S.  Car.)  130. 

Rates,  admissibility  of  evidence  to  show  reasonableness  of. 
Halliday  Milling  Co.  v.  Louisiana,  etc.,  R.  Co.  (Ark.),  310. 

Testimony  of  rate  clerk  of  railroad  commission  as  to  what  would 
be  reasonable  freight  charges,  admissibility.  Halliday  Milling 
Co.  V.    Louisiana,  etc.,  R.  Co.  (Ark.),  310. 

Limiting  Liability. 

Express  contract  essential.  Central  of  Georgia  Ry.  Co.  v. 
City  Mills  Co.  (Ga.),  103. 
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Instruction  was  calculated  to  leave  jury  to  infer  that,  although 
shipper  had  deliberately  adopted  the  conditions   of  a   regular 
bill  of  lading  as  part  of  contract,  yet,  if  its  agent  did  not  un- 
derstand or  have  in  mind  a  certain  condition  at  the   time   of 
shipment,   it   would   not  be   part   of   the   contract.     Central   of 
Georgia  Ry.  Co.  v.  City  Mills  Co.  (Ga.),  103. 
Notice  of  claims  for  damages  against  carrier,  validity  of  stipula- 
tion in  bill  of  lading  requiring  it  to  be  given.     Liquid  Carbonic 
Co.  V.  Norfolk  &  W.  Ry.  Co.  (Va.),  383. 
Validity  of  contract  for  transportation  of  cattle  providing  that  no. 
suit  should  be  maintained  on  it  after  a  certain  time.     St.  Louis 
S.  W.  Ry.  Co.  V.   Butler   (Ark.),  606. 
Notice  to  consignee  of  arrival  of  freight,  presumption  that  it  would 
have  been   given,   according  to  custom.     Jonesville   Mfg.    Co.  v. 
Southern  Ry.  (S.  Car.),  116. 
Particular  acts  of  negligence,  necessity  of  alleging  in  action  against 
carrier  for  injuries  to  freight.     Louisville  &  N.  Ry.  Co.  v.  War- 
field  &  Lee  (Ga.),  345. 
Specific   allegations   of   negligence   may   be   treated  as   surplusage^, 
in  action  against  carrier  for  breach  of  duty  to  safely  transport 
freight.    Louisville  &  N.  Ry.  Co.  v.  Warfield  &  Lee  (Ga.),  345. 
Station    agent's    authority    after    his    resignation,    estoppel    of    car- 
rier to  question.     Louisville  &  N.  R.  Co.  v.  Mink  (Ky.),  135. 
Whether  the  duty  a  common  carrier,  a  railroad  corporation,  owes 
to  the  public  is  materially  and  injuriously    affected    by  the  contract 
obligations  of  the  corporation  to  individuals  cannot  be  arbitrarily 
determined  by  the  corporation  itself.    Taylor  v.  Florida,  etc.,  Ry. 
Co.  (Fla.),  289. 

CONNECTING  CARRIERS. 

Duty  of  carrier  to  accept  freight  tendered  by  another  carrier.  An- 
drus  V.  Columbia,  etc.,  Co.  (Wash.),  752. 

Evidence. 

Freight  bill  indorsed,  "4  sacks  short,"  was  relevant  for  purpose- 
of  showing  that  four  bags  out  of  shipment  were  lost  while  itv. 
possession  of  terminal  carrier.     Charles  v.  Atlantic  Coast  Line 
R.  Co.   (S.  Car.),  130. 
Form  of  receipt  required  by  S.  Car.  Code,  1902,  §  2176,  making  ini- 
tial carrier  liable  for  loss  of  freight  unless  it  produces  receipt  from 
connecting  carrier.    Jonesville  Mfg.  Co.  v.  Southern  Ry.  (S.  Car.), 
116. 
Presumption    that    goods    were    damaged    while    in    possession    of' 
terminal  carrier.     Cooper  v.   Seaboard   Air   Line   Ry.    (S.   Car.), 
128. 
Prima  facie  showing  of  loss  of  freight  while  in  hands  of  terminal 
carrier,  how  made  out.    Charles  if.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  130. 

CONSTITUTIONAL  LAW. 

See  COMMON  CARRIERS;  EMPLOYERS'  LIABILITY 
ACTS;  INTERSTATE  COMMERCE;  TAXATION. 

Constitutionality  of  certain  North  Carolina  penal  statute  providing, 
among  other  things,  that  any  overcharge  by  a  transportation 
company  shall  be  returned  within  60  days  after  demand.  Efland 
V.  Southern  Ry.  Co.  (N.  Car.),  693. 

Wis.  Laws,  1905,  ch.  1,  amending  Wis.  Rev.  St.,  1898,  §  4229,  is  in- 
valid so  far  as  it  authorizes  an  action  against  a  railroad  for  unpaid 
annual  license  fees,  which  by  reason  of  the  expiration  of  six 
vears  were  barred,  since  such  act  was  deprivation  of  property. 
"State  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  532. 
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CONTRACTS. 

See  RAILROADS. 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  CROSSINGS; 
DEATH  BY  WRONGFUL  ACT;  LICENSEES;  STOCK,  IN- 
JURIES TO. 

Effect  of.     Holmes  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  551. 

Effect  of  absence  of  plea  of.     Smith  v.  Ogden   &  N.   W.   R.   Co. 

(Utah),  487. 
Necessity  of  alleging  and  proving  freedom  from;  and  defendant's 

burden  of  proof.    Smith  v.  Ogden  &  N.  W.  R.  Co.  (Utah),  487. 
Nonsuit,  right  of  defendant  to  interpose  motion  for,  though  there 

is  no  plea  of  contributory  negligence.    Smith  v.  Ogden  &  N.  W.  R. 

Co.  (Utah),  487. 
Plea   of   essential   to    entitle   defendant   to   introduce    evidence    of. 

Smith  V.  Ogden  &  N.  W.  R.  Co.   (Utah),  487. 
Right  to  make  choice  as  to  means  to  be  used  to  avoid  peril;  and 

effect  of  unwise  choice.    Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x 

(Ky.),  500. 
Whether   question   for   court   or  jury.     Wilmington   City   Ry.    Co. 

V.  White  (Del.),  791. 

CORPORATIONS. 

See  RAILROADS. 

CROSSINGS. 

See  CHILDREN;  DEATH  BY  WRONGFUL  ACT;  FRIGHT- 
ENING TEAMS;  RAILROADS  IN  STREETS;  STOCK,  IN- 
JURIES TO;  TRESPASSERS. 

Contributory  Negligence. 

Assumption  of  risk  of  attempt,  at  invitation  of  brakeman,  to  climb 

between  cars  blocking  highway.     Southern   Ry.   Co.  v.  Clark 

(Ky.),  246. 
Attempting   at    night   to    cross   over   freight   train    w^hile   it   was 

blocking  highway  crossing.     Southern  Ry.  Co.  v.  Clark  (Ky.), 

246. 
Attempting  to  cross  in  front  of  train  with  knowledge  that  it  is 

approaching  and  with  opportunity  to  observe  its  proximity  and 

speed.     Drawdy  v.  Atlantic  Coast  Line  R.  Co.   (S.  Car.),  52X 
Attempting  to  cross  track  when  approaching  street  car  is  in  sight. 

Wolf  V.  City  Ry.  Co.  (Ore.),  213. 
Climbing  at  night  between  cars  of  train  blocking  highway.   South- 
ern  Ry.  Co.  V.  Clark   (Ky.),  246. 
Degree  of  care  required  of  highway  traveler.   .Louisville  &  N.  R. 

Co.  V.  Taylor's  Adm*r  (Ky.),  228. 
Degree  of  care  which  highway  traveler's  failure  to  exercise  will 

bar  recovery  for  his  injuries,  definition  of.     Chesapeake  &  O. 

Ry.  Co.  V.  Wilson's  Adm'r  (Ky.),  238. 
Evidence  did  not  show  as  matter  of  law  that  decedent  knew  or 

should  have  known  that  train  was  approaching.     Louisville  & 

N.  R.  Co.  V,  Molloy's  Adm'x  (Ky.),  500. 
If  person  knows,  or  by  exercise  of  ordinary  care  and  prudence 

could  know,  of  the  approach  of  a  train,  it  is  his  duty  to  allow  it 

to  pass  before   crossing.     Cincinnati,  etc.,   Ry.   Co.  v.   Champ 

(Ky.),  265. 
Last  clear  chance  doctrine.     Louisville  &  N.  R.  Co.  v.  Taylor's 

Adm'r  (Ky.),  228. 
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Of  highway  traveler   prevents    recovery,   though   a   prima   facie 
right  to  recover  because  of  negligence   of  railroad  is  shown. 
Rogers  v.  Rio  Grande  W.  Ry.  Co.  (Utah),  567. 
Person  crossing  in  front  of  approaching  street  car   is   not   re- 
quired to  use  same  degree  of  care  as  persons  traveling  along, 
on,  or  across  a  steam  railroad.     Spiking  v.  Consolidated   Ry. 
&  P.  Co.  (Utah.),  457. 
Question  of  will  ordinarily  be  left  to  jury  where  ordinary  train 
signals   were    not   given    and   a   lookout   was   not   maintained. 
Louisville  &  N.  R.  Co.  v,  Taylor's  Adm'r  (Ky.),  228. 
Right  of  person  desiring  to  take  street  car  standing  on  opposite 
track  to  cross  intervening  track  on  which  was  an  approaching 
car.     Spiking  v.  Consolidated  Ry.  &  P.  Co.  (Utah),  457. 
Ringing  of  crossing  electric  bell,  under   the   circumstances,   did 
not  in  itself  render  the  attem|it  to  cross  the  track  at  such  a 
time    contributory    negligence.      Cincinnati,    etc.,    Ry.    Co.    v. 
Champ  (Ky.),  265. 
Contributory  negligence  in  attempting  to  cross  track  immediately 
in   front   of   engine   will   prevent   recovery,   although    there   was 
negligent  speed  in  approaching  crossing  and  failure  to  keep  look- 
out on  train.     Harris  v.  Southern  Ry.  Co.  (Ga.),  508. 
Contributory  negligence  of  deceased  in  failing  to  see  or  heed  ap- 
proach of  train  precluded  recovery  for  his  death,  although  there 
w^as  excessivfe  speed    and  failure  to  give  statutory  signals.     Chi- 
cago, etc.,  Ry.  Co.  v.  Donaldson  (C.  C.  A.),  57. 
Contributory   negligence   of   highway   traveler   and   failure   to   give 
train  signals,  liability.     Gehring  v,  Atlantic  City  R.  Co.   (N.  J.), 
575. 
Defective  crossing  as  cause   of  accident,  insufficiency  of  evidence 

of.     Chicago,  etc.,  Ry.  Co.  v.  Donaldson  (C.  C.  A.),  57. 
Degree  of  care  required  of  railroad  to  protect  travelers  at  cross- 
ings depends  upon  the  facts  of  each  case  and  is  question  for  jury. 
Cincinnati,  etc.,  Ry.  Co.  v.  Champ  (Ky.),  265. 

Evidence. 

Customary  rate  of  speed  of  freight  trains,  evidence  that  train 
in  question  was  not  exceeding.  Louisville  &  N.  R.  Co.  v.  Tay- 
lor's Adm'r  (Ky.),  228. 

Customary  recklessness  of  deceased  in  driving  across  the  rail- 
road.    Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r  (Ky.),  228. 

Not  error  to  exclude  evidence  of  engineer  and  fireman  that  they 
thought  whistle  was  sounded.     Chesapeake   &  O.    Ry.   Co.  v, 
Wilson's  Adm'r  (Ky.),  238. 
Flagmen. 

Care  required  of  railroad  to  provide  safeguards  at  crossing  must 
be  commensurate  with  the  danger.  Cincinnati,  etc.,  Ry.  Co. 
V,  Champ   (Ky.),  265. 

Duty  to  station  at  dangerous  crossing,  even  if  railroad  com- 
mission has  not  required  one.  Cincinnati,  etc.,  Ry.  Co.  v. 
Champ  (Ky.),  265. 

Where  railroad  has  created  an  extraordinary  danger  it  is  re- 
quired to  exercise  extraordinary  care,  but  it  is  not  required  by 
the  law  that  the  means  adopted  should  prove  effective.  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Champ.  (Ky.),  265. 

Gates. 

Duty  of  railroads  to  maintain  gates  and  person  to  operate  them 
at  grade  crossing  in  street.  Boucher  v.  Xew  York,  etc.,  R.  Co. 
(Mass.),  1. 
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CROSSINGS.— Continued. 

Injury  to  person  sustained  while  climbing  between  cars  of  stand- 
ing freight  train,  fact  that  brakeman  invited  him  to  cross  did  not 
render  railroad  liable  for,  the  conductor  being  the  representative 
of  the  railroad  in  control  of  the  train.  Southern  Ry.  v.  Clark 
(Ky.),  246. 

Liability  of  railroad  for  injury  sustained  by  person  while  climbing 
between  cars  of  freight  train  standing  over  highway  crossing  as 
affected  by  fact  that  brakeman  who  invited  him  to  do  so  was 
without  the  requisite  authority.  Southern  Ry.  Co.  v.  Clark  (Ky.), 
246. 

Lookouts. 

Degree  of  care  required  of  trainmen.     Louisville  &  N.  R.  Co.  v. 

Taylor's  Adm'r  (Ky.),  228. 
Instruction  that  railroad  was  liable  if  its  engineer  saw  deceased 
approaching  track  without  looking  for  train,  in  time  to  have 
prevented  it  striking  her,  was  proper,  as  there  was  evidence 
showing  he  could  have  ascertained  such  facts  by  the  exercise 
of  ordinary  care.  Chesapeake  &  O.  Ry.  Co.  v,  Wilson's  Adm'r 
(Ky.),  238. 
Much-used  crossing,  what  constitutes.    Wolf  v.  City  Ry.  Co.  (Ore.), 

213. 
Mutual  duties  at  crossings  of  railroad  and  highway  traveler.  *  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Champ.  (Ky.),  265. 

Obstructions. 

Mere  failure  of  railroad  to  cut  down  trees  on  right  of  way  in 
vicinity  of  grade  crossing  is  not  in  itself  actionable  negligence 
at  common   law,  but  may  be   considered   with    other   circum- 
stances in  determining  whether  it  exercised  care  in  operation 
of  cars  on  a  particular  occasion.     Cowles  v.   New  York,  etc., 
R.  Co.  (Conn.),  72. 
Person  climbing  between  cars  of  train,  which  h^d  not  obstructed 
crossing  for  an  unreasonable  time,  was  a  trespasser,  to  whom 
railroad  owed  no  dutv  until  his  peril  was  discovered.     Southern 
Ry.  Co.  V.  Clark  (Ky'),  246. 
Principles  of  law  governing  the  management  of  trains  propelled  by 
steam  power  and  those  propelled  by  electricity  are  not  identical. 
Wolf  V.   City   Ry.    Co.    (Ore.),   213. 
Risk  assumed  in  attempting  at  night,  at  the  invitation  of  a  brake- 
man,  to  climb  between  the  cars  of  a  train  which  was  obstructing 
a  highway  crossing.     Southern  Ry.  Co.  v.  Clark  (Ky.),  246. 

Signals. 

Adequate  notice  of  approach  of  train  must  be  given.     Louisville 

&  X.  R.  Co.  V,  Taylor's  Adm'r  (Ky.),  228. 
Failure   to  give   must  be   shown   to  have   been  proximate   cause 

of  injury.    Rogers  v.  Rio  Grande  W.  R.  Co.  (Utah),  567. 
Failure  to  give  the  statutory'  signals  is  negligence,  even  though 

the  railroad  has  adopted  other  means  of  warning,  less  effective 

than   gates   or    flagmen.     Cincinnati,   etc.,    \y.   Co.   v.   Champ. 

(Ky.),  265. 
Negative  testimony  as  to  whether  they  were  given,  weight  of. 

Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x  (Ky.),  500. 
Presumption    that    noncompliance    with    signal    statute    was    the 

negligence  which  caused  the  death  of  a  person  killed  by  the 

train.     Drawdy  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  523. 
Private  crossing,  liability  for  injury  at  because  of  failure  to  give 

proper  signals  at  public  crossing.     Chesapeake  &  O.  Ry.  Co. 

V,  Wilson's  Adm'r   (Ky.),  238. 
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CROSSINGS.— Continued. 

Question  for  jury  whether  the  safety  of  the  public  required 
that  exceptional  means,  other  than  the  statutory  signals,  should 
have  been  provided  to  avoid  injury  to  persons  using  the  high- 
way.    Cincinnati,  etc..  Ry.  Co.  v.  Champ.   (Ky.),  265. 

Texas  statute  is  not  for  protection  of  person  on  track  near 
crossing.     Missouri,  etc.,  Ry.   Co.  v.   Saunders   (Tex.),   546. 

Speed. 

Duty  to  moderate  at  certain  points  in  cities  and  towns.  Louis- 
ville &  N.  R.  Co.  V.  Taylor's  Adm'r  (Ky.),  228. 

Duty  to  regulate  at  certain  kind  of  crossings  so  as  not  to  un- 
necessarily impair  the  safety  of  persons  using  the  highway. 
Cincinnati,  etc.,  Ry.  Co.  v.  Champ   (Ky.),  265. 

Justification,  fact  that  high  rate  would  render  it  easier  to  as- 
cend grade  did  not  constitute.  Louisville  &  N.  R.  Co.  v.  Tay- 
lor's  Adm'r   (Ky.),  228. 

Rapid  running  of  train  over  streets  or  crossings  of  town, 
which  will  render  unavailing  signals  that  may  have  been  given 
of  its  approach,  is  evidence  of  negligence,  entitling  person  in- 
jured thereby  to  recover  damages.  Cincinnati,  etc.,  Ry.  Co.  v. 
Commonwealth   (Ky.),  616. 

Street  cars,  degree  of  care  required  in  operating  at  crossings, 
whether  or  not  rate  of  speed  has  been  limited  by  ordinance 
or  statute.    Wolf  v.  City  Ry.  Co.  (Ore.),  213. 

Twenty-six  or  29  miles  an  hour  by  street  car  at  much-used  cross- 
ing, whether  reasonable  is  question  for  jury.  Wolf  v.  City  Ry. 
Co.    (Ore.),  213. 

Stop,  Look  and  Listen. 

Care  must  be  exercised  by  highway  traveler  at  proper  time  and 
place.     Gehring  v.  Atlantic  City  R.  Co.  (N.  J.),  575. 

Person  about  to  cross  tracks  is  only  required  to  observe  such 
degree  of  care  as  the  situation  and  surroundings  of  the  cross- 
ing may  reasonably  demand.  Cincinnati,  etc.,  Ry.  Co.  v. 
Champ   (Ky.),   265. 

CUSTOM  AND  USAGE. 

Custom,  necessity  of  pleading.     Wilmington  City  Ry  Co.  v.  White 

(Del.),   791. 
Usage,  definition  of.     Wilmington   City   Ry.   Co.  v.  White   (Del.), 
791. 

DAMAGES. 

See  BAGGAGE;  CARRIERS;  CARRIERS  OF  PASSENGERS; 
CHILDREN;       COMMON       CARRIERS;       DEATH       BY 
WRONGFUL   ACT;    PERSONAL   INJURIES. 
Court   of   appeals*   power   to   set    aside    verdict   involving   punitive 

damages.     Louisville  &  N.  R.  Co.  v.  Brown   (Ky.),  426. 
Gains  prevented  and  losses  sustained  by  reason  of  breach  of  con- 
tract.    Southern  Ry.  Co.  v.  Coleman  (Ala.),  153. 

DEATH  BY  WRONGFUL  ACT. 

0 

Contributory  Negligence. 

Presumption  of  due  care  on  part  of  person  killed  by  train  at 
crossing,  when  it  ceases  to  be  operative.  Rogers  v.  Rio  Grande 
W.  Ry.  Co.   (Utah),  567. 

Damages. 

Instruction  was  not  objectionable  as  authorizing  consideration 
of  profits  arising  out  of  decedent's  business.  Spiking  v.  Con- 
solidated Ry.  &  P.  Co.  (Utah),  457. 
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DEATH  BY  WRONGFUL  ACT.— Continued. 

Judge   may  refer,  in  his  charge,  to  decrease  in  earning  capacity 
resulting  from  advancing  age,  etc.    Central  of  Georgia  Ry.  Co. 
r.  Ray  (Ga.),  188. 
Jurisdiction  to  review  alleged  excessive  verdict.   Chicago   &   N. 
W.  Ry.  Co.  V.  O'Brien  (C.  C.  A.),  234. 

Evidence. 

Reputation  of  deceased  for  care.     Spiking  v.   Consolidated    Ry. 
&  P.   Co.    (Utah),  457. 

EMINENT  DOMAIN. 

See  FEDERAL  JURISDICTION. 

Benefits. 

Enhancement  of  markef  value  of  land  not  taken  for  construction 
of  electric  railway  is  a  special,  not  a  general,  benefit,  though  it 
is  common  to  other  property  in  vicinity.     Peoria,  etc.,  Co.  7/. 
Vance    (111.),   66. 
Instruction   that  jury   should   not   set   off,   against   damages    to 
land  not  taken,  any  general  benefits  which  the  land  would  share 
in  common  with  other  land  in  the  same  vicinity,  and  that  only 
such  benefits  as  were  special  to  the  farm,  and  not  common  to 
other  farms  in  the  vicinity,  could  be  thus  set  off  was  erroneous 
and    prejudicial    to    the    railroad.      Peoria,   etc.,    Co.    v.   Vance 
(111.),  66. 
Burden    of    proving   condemnation    proceedings    void    where    it    is 
sought  to  enjoin  exercise  of  power  of  eminent  domain  by  rail- 
road.    Beckman  v.  Lincoln  &  N.  W.  R.  Co.  (Neb.),  5. 
Extent  of  railroad's  right  to  exercise  power  of.     Beckman  v.  Lin- 
coln &  N.  W.  R.  Co.  (Neb.),  5. 
Insufficiency  of  evidence   to  establish  allegation  that  the  railroad 
in  question  was  not  being  constructed  by  and  for  the  corporation 
which  is  seeking  to  obtain  the   right  of  way  by  condemnation 
proceedings.    Beckman  v.  Lincoln  &.  N.  W.  R.  Co.  (Neb.),  5. 
Lessor   railroad's  right   to  condemn   land  for  purpose  of   extend- 
ing its  lines  for  benefit  of  its  lessee.     Beckman  v.  Lincoln  &  N. 
W.  R.  Co.   (Neb.),  5. 
Power  of  railroad,  under  certain  statute,  to  condemn  lands  for  the 
purpose  of  constructing  pieces  of  roadway  in  order  to  straighten 
and  improve  the  line  of  road,  after  it  had  been  permanently  lo- 
cated.   Cairo,  etc.,  Ry.  Co.  v.  Woodyard  (111.),  592. 
Railroad  has  no  authority  to  take  land  for  the  use  of  another  com- 
pany in  the  construction  of  the  road  of  the  latter.     Beckman  v. 
Lincoln  &  N.  W.  R.  Co.  (Neb.),  5. 
Where  railroad  has  taken  land  for  its  right  of  way  without  com- 
pensation,   the    owner    may    maintain    ejectment,    but    execution 
under  judgment  in  his  favor  will  be  stayed  to  allow  condemnation 
proceedings.     Connelsville   Gas  Coal  Co.  v.  Baltimore   &  O.   R. 
Co.  (Pa.),  70. 

EMPLOYERS'  LIABILITY  ACTS. 

Compliance  with  federal  automatic  coupler  act,  so  as  not  to  be 
thereafter  subject  to  conditions  of  §  8  of  such  act,  on  account 
of  subsequent  defects  occurring  to  couplers.  Missouri  Pac.  Ry. 
Co.  V.  Brinkmeier  (Kan.),  441. 

Constitutionality  of  statute  requiring  certain  classes  of  employees 
to  be  paid  at  least  once  a  month.  Toledo,  etc.,  R.  Co.  v.  Long 
(Ind.),   168. 
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EMPLOYERS'  LIABILITY  ACTS.— Continued. 

Constitutionality  of  Vt.  Act.  Dec.  10,  1906,  p.  114,  No.  117,  requir- 
ing certain  classes  of  corporations  to  pay  their  employees  each 
week.    Lawrence  v.  Rutland  R.  Co.  (Vt.),  14. 

Independent  intrastate  railroad  company,  whether^t  was  subject  to 
certain  federal  safety  appliance  acts,  where  it  carried  property 
free  from  a  common  control,  management  or  arrangement  with 
another  carrier  for  continuous  shipments  of  the  articles.  United 
States  V.  Colorado  &  N.  W.  R.  Co.  (C.  C.*A.),  758. 

EVIDENCE. 

See  ACCIDENTS.  ON  TRACK  ;  DEATH  BY  WRONGFUL 
ACT;  FIRES  SET  BY  LOCOxMOTIVES;  JUDICIAL  NO- 
TICE; MASTER  AND  SERVANT;  NEGLIGENCE;  TICK- 
ETS AND  FARES. 

Bad  condition  of  other  portions  of  roof  of  round  house,  in  action 
for  injuries  caused  by  fall  of  portion  of  the  roof.  Lamb  v. 
Philadelphia  &  R.  Ry.  Co.  (Pa.),  180. 

Declarations  of  agent  of  two  railroad  companies  was  admissible 
against  one  of  them.  Stroud  v.  Columbia,  etc.,  R.  Co.  (S. 
Car.),  28. 

Medical  testimony  based  on  self-serving  declarations  of  injured 
person.     Chicago  Union  Traction  Co.  v.  Giese  (111.),  195. 

Photographs  of  train  wreck  in  which  plaintiff  was  injured.  Louis- 
ville &  N.  R.  Co.  V.  Brown  (Ky.),  426. 

Res  Gests. 

Flagman's  declaration,  made  when  he  ran  back  to  plaintiff  after 
the    train    stopped,   that   he   could    not    stop    the    train   before 
plaintiff  fell  from  it  (when  attempting  to  board  it)  because  the 
signal  cord  was  out  of  order.     Illinois  Cent.  R.  Co.  v.  Cotter 
(Ky.),  141. 
Rules  of  railroad  should  be  produced  before  allowing  cross-exam- 
ination as  to  their  contents.     Louisville  &  N.  R.  Co.  v.  Taylor's 
Adm'r  (Ky.),  228. 
Similar  accidents.     Finley  v.  Louisville  Ry.  Co.  (Ky.),  183. 

FEDERAL  JURISDICTION. 

Certain  Iowa  statute  does  not  fix  the  status  of  the  parties  in  pro- 
ceedings to  condemn  land  for  railway  purposes  under  the  re- 
moval act,  but  the  landowner  must  be  deemed  the  defendant, 
so  far  as  the  right  of  removal  to  a  Federal  circuit  court  on  the 
ground  of  diverse  citizenship  is  concerned,  because,  under  the 
state  statutes,  the  institution  and  continuance  of  the  proceedings 
depend  upon  the  will  of  the  railroad  company.  Mason  City,  etc., 
R.  Co.  V.  Boynton   (U.  S.),  364. 

FELLOW  SERVANTS. 

See  MASTER  AND  SERVANT. 

Engineer   was   coscrvant   of   fireman    and    employee    in    charge    of 

switch   and   semaphore   signals.     Pearsall  v.  New  York,   etc.,   R. 

Co.  (N.  Y.),  452. 
Fellow  servant  rule,  scope  and  effect  of.     Louisville  &  N.  R.  Co.  v. 

Brown  (Ky.),  426. 
Inspector  of  cars  is  not  fellow  servant  of  conductor  of  train,  but 

is  intrusted  with  a  nonassignable  duty.     Kiley  v.  Rutland  R.  Co. 

(Vt.),  415. 
Trainmen   of  different  trains.     Louisville   &   N.   R.   Co.  v.   Brown 

(Ky.).  426. 

27  R  R  R—52 
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FENCES. 

See  STOCK,  INJURIES  TO. 

Right  of  railroad  to  fence  its  tracks  at  certain  point  is  a  question 
of  law  where  the  facts  are  undisputed.  Gibson  v.  Iowa  Cent.  Ry. 
Co.  (Iowa),  225. 

FIRES  SET  BY  LOCOMOTIVES. 

See  TRIAL. 

Combustible  materials,  degree  of  care  required  of  railroad  to  keep 
its  right  of  way  at  points  adjoining  private  property  free  of. 
Fireman's  Fund  Ins.  Co.  v.  Northern  Pap.  Ry.  Co.  (Wash.),  242. 

Combustibles,  duty  to  keep  railroad  right  of  way  free  from.  Smith 
V.  Ogden  &  N.  W.  R.  Co.  (Utah),  487. 

Combustibles  on  right  of  way,  negligence  in  allowing  them  to  ac- 
cumulate.   Southern  Ry.  Co.  v.  Thompson  (Ga.),  561. 

Contributory  Negligence. 

Duty  to  extinguish  fire.    Smith  v,  Ogden  &  N.  W.  R.  Co.  (Utah), 

487. 
General  issue,  railroad  cannot  show  under  it  that  plaintiff  was 

guilty   of   certain   acts   of  contributory   negligence.     Smith    v, 

Ogden  &  N.  W.  R.  Co.  (Utah),  487. 
Degree  of  care  required  in  equipping,  maintaining  and  operating 
engine.     Southern  Ry.  Co.  v.  Thompson  (Ga.),  561. 

Evidence. 

Declaration  of  agent  of  two  railroad  companies  as  to  ownership 
of  engine  which  might  have  set  the  fire  in  question  was  ad- 
missible against  one  of  the  companies,  it  touching  matters 
within  the  scope  of  his  authority,  and  being  an  admission  of  a 
fact,  and  not  of  a  liability.  Stroud  v.  Columbia,  etc.,  R.  Co. 
(S.  Car.),  28. 
General  issue,  what  defendant  railroad  may  prove  under.     Smith 

V.  Ogden  &  N.  W.  R.  Co.  (Utah),  487. 
Immaterial  whether  the  engine  was  properly  equipped  and  prop- 
erly operated,  where  grain  was  burned  by  fire  originating  on 
railway  right  of  way,  from  sparks  escaping  from  such  engine, 
and  spreading  to  the  grain  field.  Fireman's  Fund  Ins.  Co.  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  242. 
Presumption  of  negligence.     Southern  Ry.  Co.  v.  Thompson  (Ga.), 

561. 
Railroad  is  liable  for  damages  to  property  proximately  caused  by 
a  fire  negligently  set  out  by  the  running  of  one  of  its  engines. 
Southern  Ry.  Co.  v.  Thompson  (Ga.),  561. 
Rebuttal    of    presumption    of    negligence.      Southern    Ry.    Co.   v. 
Thompson  (Ga.),  561. 

FOREIGN  CARS. 

See  MASTER  AND  SERVANT. 

FRIGHTENING  TEAMS. 

In  action  for  personal  injuries  sustained  at  crossing,  if  the  injuries 
were  caused  by  fact  that  plaintiffs  horse  became  frightened  and 
ran  into  train,  the  railroad  was  not  liable.  C^incinnati,  etc.,  Ry. 
Co.  V.  Champ  (Ky.),  265. 

Removing  freight  from  station  and  covering  it  with  tin,  the  glare 
of  which  from  sunlight  frightened  a  horse  and  thereby  occa- 
sioned injury  to  its  driver,  did  not  constitute  negligence  on  part 
of  railroad.     Davis  v.  Pennsylvania  R.  Co.  (Pa.),  210. 
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IMPUTED  NEGLIGENCE. 

See  CHILDREN. 

INDEPENDENT  CONTRACTORS. 

As  a  general  rule,  one  who  employs  another  to  do  a  piece  of  work 
is  not  liable  for  the  other's  collateral  negligence  unless  the  rela- 
tion of  master  and  servant  existed  between  them.  St.  Louis, 
etc.,  R.  Co.  V.  Madden  (Kan.),  48. 

Employer's  liability.    St.  Louis,  etc.,  R.  Co.  v.  Madden  (Kan.),  48. 

Evidence  authorized  finding  that  gate  tender  at  crossing  was  de- 
fendant's agent,  and  not  an  independent  contractor,  notwith- 
standing evidence  that  the  gates  were  being  operated  under  an 
arrangement  between  defendant  and  one  of  the  other  railroads 
using  the  crossing,  and  the  other  railroad  hired  and  paid  the 
gate  tender.     Boucher  v.  New  York,  etc.,  R.  Co.  (Mass.),  1. 

In  leaving  cars  on  siding  in  question,  railroad  was  exercising  its 
charter  powers,  which  could  not  be  delegated  so  as  to  relieve 
it  from  responsibility  for  the  negligence  of  the  contractor's  em- 
ployees or  defective  appliances.  Camblin  v.  Philadelphia,  etc.,  R. 
Co.  (Pa.),  160. 

Running  railroad  trains  over  grade  crossing  in  street  is  a  danger- 
ous business  which  cannot  be  delegated  to  an  independent  con- 
tractor.   Boucher  v.  New  York,  etc.,  R.  Co.  (Mass.),  1. 

Whenever  an  injury  to  a  third  party  results  from  the  failure  of 
the  employer  to  perform  a  duty  which  he  owes  to  such  party,  he 
will  not  be  permitted  to  avoid  his  liability  by  letting  the  per- 
formance of  the  work  to  another.  St.  Louis,  etc.,  R.  Co.  v. 
Madden  (Kan.),  48. 

Work  of  burning  fire  guard  around  railroad  right  of  way  could  not 
be  delegated  by  company,  under  certain  Kansas  statute.  St. 
Louis,  etc.,  R.  Co.  v.  Madden  (Kan.),  48. 

INJUNCTIONS. 

Right  to  enjoin  the  running  of  trains  where  breach  of  conditions 
by  railroad  of  its  right  of  way  deed.  Taylor  v.  Florida,  etc.,  Ry. 
Co.  (Fla.),  289. 

INTERSTATE  COMMERCE. 

See  EMPLOYERS'  LLA.BILITY  ACTS;  RAILROADS  IN 
STREETS. 

Common-law  right  of  shipper  to  recover  an  excess  of  charges  paid 
carrier  for  an  interstate  shipment  is  not  within  the  exclusive 
jurisdiction  of  the  federal  courts.  Halliday  Milling  Co.  v.  Louisi- 
ana, etc.,  R.  Co.  (Ark.),  310. 

Constitutionality  of  statute  making  initial  carrier  liable  for  loss 
of  freight  unless  written  receipt  from  connecting  carrier  is  pro- 
duced.   Jonesville  Mfg.  Co.  v.  Southern  Ry.  (S.  Car.),  116. 

Constitutionality  of  statute  providing  penalty  for  failure  of  carrier 
to  pay  claim  for  loss  of  freight  within  certain  time.  Charles  v. 
Atlantic  Coast  Line  R.  Co.  (S.  Car.),  130. 

Sufficiency  of  complaint  in  the  language  of  Kirby's  Dig.  §§  6621, 
6730,  for  the  recovery  of  an  excess  over  reasonable  charges  paid 
to  carrier  for  an  interstate  shipment,  which  is  also  good  as 
stating  a  common-law  cause  of  action.  Halliday  Milling  Co.  v, 
Louisiana,  etc.,  R.  Co.  (Ark.),  310. 

Was  not  error  to  admit  evidence,  under  certain  allegations  of  peti- 
tion, showing  that  appellant  railroad  was  engaged  in  interstate 
commerce.     Missouri  Pac.  Ry.  Co.  z;.  Brinkmeier  (Kan.),  441. 
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JUDICIAL  NOTICE. 

Fenders  on  street  cars,  court  was  entitled,  under  the  circum- 
stances, to  assume  that  they  were  in  general  use.  Spiking  v. 
Consolidated  Ry.  &  P.  Co.  (Utah),  457. 

Fenders  on  street  cars,  purpose  of.  Spiking  v.  Consolidated  Ry.  & 
P.  Co.  (Utah),  457. 

JURISDICTION. 

See     FEDERAL     JURISDICTION  ;     INTERSTATE     COM- 
MERCE. 

JURORS. 

See  TRIAL. 

LEASES  AND  RUNNING  POWERS. 
See  CARRIERS  OF  PASSENGERS. 

Application  of  certain  statutes  requiring  railroads  of  a  lessor  and 

lessee  to  be  connected.     Kaufman  v,  Pittsburg,  etc.,  R.  Co.  (Pa.), 

598. 
Power   of  company   to   lease    its   railroad,   under   certain   statutes. 

Kaufman  v.  Pittsburg,  etc.,  R.  Co.  (Pa.),  598. 
Power  of  company  to  lease  railroad,  which  it  operates  for  its  own 

use,  for  a  terra  of  years.     Kaufman  v,   Pittsburg,   etc.,   R.    Co. 

(Pa.),  598. 

LICENSEES. 

See  CARRIERS  OF  PASSENGERS;  TRESPASSERS. 

Contributory  Negligence. 

Person  on  train,  by  permission,  to  locate  his  family,  starting  to 
alight  from  car  while  it  is  moving,  and  thrown  under  car  after 
being  told  by  brakeman  to  hurry  up.     Purvis  v,  Buffalo,  etc., 
R.  Co.  (Pa.),  748. 
One   killed   while   crossing  traclc   on   a   footpath    which   had  been 
used   by   the   public   and    the    railroad's     employees    for     many 
years  was  not  a  trespasser.     Minot  v.   Boston  &  M.   R.  R.   (N. 
H.),  512. 
Speed  of  train,  ordinarily  no  rate  of  is  negligence  per  se  where  de- 
railment results  in  injuries  to  licensees  on  the  train.     Chicago  & 
N.  W.  Ry.  Co.  V.  O'Brien  (C.  C.  A.),  234. 
Speed  of  train,  question  for  jury  whether  it  was  negligent  with  re- 
spect to  express  messenger  injured  by  reason  of  its  derailment. 
Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien  (C.  C.  A.),  234. 

LICENSES. 

See  TAXATION. 

LIMITATIONS  OF  ACTIONS. 

See  CONSTITUTIONAL  LAW. 

LOGGING  RAILROADS. 

Liability  of  lumber  company  where  injury  to  person  unconscious 
on  its  track  was  avoidable  had  a  lookout  been  kept,  notwith- 
standing his  negligence  in  going  on  track.  Sawyer  v,  Roanoke 
R.  &  Lumber  Co.  (N.  Car.),  205. 

Lookouts,  duty  to  maintain  for  purpose  of  avoiding  nmning  train 
over  persons  on  track  apparently  unconscious.  Sawyer  v.  Roan- 
oke R.  &  Lumber  Co.  (N.  Car.),  205. 
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MANDAMUS. 

Roadbed,  in  requiring  railroad  to  maintain  in  safe  condition,  the 
quality  and  quantity  of  materials  and  appliances  to  be  used,  will 
be  left  to  the  proper  discretion  of  railroad.  State  v.  Atlantic 
Coast  Line  R.  Co.  (Fla.),  578. 

Scope  of  writ  where  railroad  is  ordered  to  maintain  its  roadbed  in 
safe  condition.    State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  578. 

MASTER  AND  SERVANT. 

See  EMPLOYERS'  LIABILITY  ACTS;  FELLOW  SERV- 
ANTS; FIRES  SET  BY  LOCOMOTIVES;  INDEPENDENT 
CONTRACTORS. 

Appliances. 

Degree  of  care  required  of  railroad,  as  an  employer,  in  furnish- 
ing machinery.     Central  of  Georgia  Ry.  Co.  v.  Ray  (Ga.),  188. 

Duty  of  railroad  to  its  employee  was  not  necessarily  discharged 
by  employing  an  engine  and  tender  equal  in  kind  to  that  in 
general  use  and  reasonably  adapted  to  their  proper  uses.  Cen- 
tral of  Georgia  Ry.  Co.  v,  Ray  (Ga.),  188. 

Handle  of  hand  car  breaking  by  reason  of  hidden  defect,  master 
was  not  liable  for  injury  to  servant  in  absence  of  proof  of 
actual  knowledge  of  defect.  Alves  v.  New  York,  etc.,  R.  Co. 
(R.  I.),  Id3. 

Implied  contract  of  master  to  provide  suitable  appliances. 
Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co.   (Mass.),  627. 

Assaults. 

Allegation  that  defendant  knowingly  placed  in  charge  of  one  of 
its  street  cars  a  conductor  of  bad  character,  who  was  drunk 
and  armed  with  a  pistol,  and  shot  a  woman  passing  along  the 
street,  while  attempting  to  shoot  a  passenger  who  demanded 
change,  sufficiency  of.  Savannah  Electric  Co.  v.  Wheeler  (Ga.), 
708. 

Assumption  of  Risk. 

Conductor  injured  by  reason  of  incompetency  of  motorman,  ques- 
tion for  jury.  Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co. 
(Mass.),  627. 

Latent  defects.     Cryder  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  448. 

Pole  near  track  causing  injury  to  street  railway  employee.  Fin- 
ley  V.  Louisville  Ry.  Co.  (Ky.),  183. 

Switchman  did  not  assume  risk  of  injuries  that  might  reasonably 
be  expected  to  result  from  failure  to  comply  with  ordinance 
prescribing  certain  precautions  to  be  observed  when  backing 
trains  at  night.     Chicago  &  E.  R.  Co.  v.  Lawrence  (Ind.),  652. 

Burden  of  Proof. 

Burden  of  proof  as  to  negligence  was  on  plaintiff,  in  action  by 
conductor  for  injuries  from  ladder  on  car  giving  way  as  he  was 
climbing  it;  but  there  was  no  presumption  that  the  ladder  was 
sufficient.     Kiley  v.  Rutland  R.  Co.  (Vt.),  415. 

Dropping  of  engine  rod  was  not  in  itself  conclusive  of  negligence 
of  fellow  servant  of  injured  employee,  nor  did  it  raise  a  pre- 
sumption of  negligence.  Horton  v.  Seaboard  A.  L.  Ry.  (N. 
Car.),  646. 

Motorman  injured  by  explosion  of  controller  on  car  had  the  bur- 
den of  showing  that  it  was  defective  to  the  knowledge  of  the 
railroad  company,  had  it  exercised  ordinary  care.  Beebe  v. 
St.  Louis  Transit  Co.  (Mo.),  632. 
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On  plaintiff  to  show  some  act  or  omission  by  master  that  caused 
or  contributed  to  accident  to  servant.  Pearsall  v.  New  York, 
etc.,  R.  Co.  (N.  Y.),  452. 

Res  ipsa  loquitur,  doctrine  of  is  inapplicable  where  injury  has 
resulted    to   motorman    from   explosion    of   the    controller    on 
car.    Beebe  v.  St.  Louis  Transit  Co.  (Mo.),  632. 
Contributory  Negligence. 

Conductor's  testimony  authorized  a  finding  that  he  was  free  from 
contributory  negligence  in  boarding  moving  train  and  attempt- 
ing to  climb  car  ladder,  the  end  of  which  gave  way  and  caused 
him  to  fall.    Kiley  v.  Rutland  R.  Co.  (Vt.),  415. 

Conductor  was  not  guilty  of  in  going  upon  coal  car,  which  was 
being  switched,  and  in  relying  upon  engineer  to  obey  his  stop 
signals,  so  as  to  prevent  recovery  for  his  death,  caused  partially 
by  engineer's  signals.  Pittman  v.  Chicago,  etc.,  R.  Co.  (111.), 
435. 

Employee  is  not  precluded  from  recovering  for  injuries  received 
when  in  a  hazardous  position  which  he  had  voluntarily  and 
unnecessarily  taken,  where  the  hazard  did  in  no  way  contribute 
to  his  injuries.     Kiley  v.  Rutland  R.  Co.  (Vt.),  415. 

Employees  on  railroad's  outfit  cars  had  right  to  assume  that 
company  would  exercise  ordinary  care  to  prevent  other  cars 
from  being  run  into  certain  side  track.  Pugmire  v.  Oregon 
Short  Line  R.  Co.. (Utah),  660. 

Inspection  of  his  work  place,  whether  duty  of  servant  to  make. 
Finley  v.  Louisville  Ry.  Co.  (Ky.),  183. 

Inspection  ,of  train,  effect  of  rule  imposing  duty  upon  trainmen, 
in  action  for  injury  to  trainman  from  defect  in  car  ladder. 
Kiley  v.  Rutland  R.  Co.  (Vt.),  415. 

Master's  burden  of  proof.  Chicago  &  E.  R.  Co.  v,  Lawrence 
(Ind.),  652. 

Question  for  jury  whether  enigneer  injured  by  derailment  of  his 
train  by  misplaced  switch  was  guilty  of.  Pearsall  v.  New  York, 
etc.,  R.  Co.  (N.  Y.),  452. 

Right  of  section  hand  to  rely  upon  customary  warning  being 
given  in  case  there  was  any  danger  from  approaching  train. 
Gerraanus  v.  Lehigh  Valley  R.  Co.  (N.  J.),  622. 

Rule  for  protection  of  car  inspectors  and  repairers,  failure  of 
car  repairer  to  obey  was  not  excused  by  presence  or  consent  of 
another  servant  of  master,  who  was  superior  to  former,  who 
had  agreed  to  obey  the  rule.  New  York,  etc.,  R.  Co.  v.  Ropp 
(Ohio),  171. 

Rule  for  protection  of  car  repairers,  failure  of  injured  car  re- 
pairer to  obey  was  negligence  per  se.  New  York,  etc.,  R.  Co. 
V.   Ropp   (Ohio),  171. 

Sufficiency  of  allegation  of  employee's  freedom  from.  Chicago 
&  E.  R.  Co.  V.  Lawrence  (Ind.),  652. 

Degree  of  Care. 

Ordinary  care  required  of  master  to  prevent  injury  to  employee. 
Pugmire  v.  Oregon  Short  Line  R.  Co.  (Utah),  660. 

Evidence. 

Other  accident  from  same  cause,  evidence  of  was  admissible  in 
action  for  injury  to  street  car  conductor,  struck  by  pole  near 
track  while  collecting  fares.  Finley  v.  Louisville  Ry.  (5o.  (Ky.), 
183. 

Testimony  of  injured  employee  to  show  that  for  two  years  prior 
to   the    accident    he    had    never    seen   any    one    inspecting    the 
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roof,  and  that  during  the  month  before  the  accident  he  saw 
parts  of  the  roof  frequently  fall  to  the  floor  of  the  round- 
house.   Lamb  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  180. 

Fellow  Servants. 

Duty  to  furnish  employee,  ordered  to  repair  engine,  competent 

and   careful   assistants.      Horton   v.    Seaboard    A.    L.    Ry.    (N.' 

Car.),  646. 
Evidence  justified   finding  that  injury  to  conductor  was  due  to 

motorman's  lack  of  ordinary  skill.     Cooney  v.  Commonwealth 

Ave.  St.  Ry.  Co.  (Mass.),  627. 
Evidence  of  single  instances  of  incompetency  of  fellow  servant 
.  is  inadmissible,  but  his  general  reputation  as  a  person  deficient 

in  skill  in  performance  of  his  duties  is  admissible.     Cooney  v. 

Commonwealth  Ave.  St.  Ry.  Co.  (Mass.),  627. 
Implied  contract  of  master  to  use  reasonable  diligence  in  em- 
ploying competent  ones.     Cooney  v.  Commonwealth  Ave.  St. 

Ry.  Co.  (Mass.),^627. 
Knowledge  of  master  of  incompetency  of  fellow  servant.    Cooney 

V.  Commonwealth  Ave.  St.  Ry.  Co.  (Mass.),  627. 
Liability  of  master  on  account  of  incompetency  of  fellow  servant. 

Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co.  (Mass.),  627. 
Master's  liability  on  account  of  servant  becoming  incompetent. 

Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co.  (Mass.),  627. 

Foreign  Cars. 

Inspection  and  repairs,  duty  of  railroad.     New  York,  etc.*,  R.  Co. 

V.  Hamlin  (Ind.),  370. 
Sufficiency  of  complaint  in  action  for  injuries  to  switchman,  al- 
leged to  have  been  caused  by  defective  car.     New  York,  etc., 
R.  Co.  V.  Hamlin   (Ind.),  370. 
•  Gross  negligence,  towards  those  on  approaching  train,  for  the  engi- 
neer and  conductor  of  a  work  train   to  permit  it  to   stand   on 
main  track  on  the  other  train's  time,  though  engineer  directed 
brakeman   to   flag   such   other   train;    the   brakeman's   failure    to 
do  so  being  also  gross  negligence.     Louisville  &  N.   R.   Co.  v. 
Brown  (Ky.),  426. 

Inspection. 

Degree  of  care  required  of  master.  Cryder  v.  Chicago,  etc.,  Ry. 
Co.  (C.  C.  A.),  448. 

Effect  of  rule  requiring  trainmen  to  inspect  their  trains.  Kiley 
V.  Rutland  R.  Co.  (Vt.),  415. 

Latent  defect  in  car  ladder,  there  was  no  substantial  evidence  of 
negligence  of  railroad  or  of  its  inspectors.  Cryder  v.  Chicago, 
etc.,  Ry.  Co.  (C.  C.  A.),  448.  ' 

Latent  defects,  when  failure  to  discover  and  remove  is  not  negli- 
gence.   Cryder  v,  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  448. 

Negligence  in  inspection  of  car,  a  rojmd  of  a  ladder  of  which,  on 
account  of  the  wood  into  which  it  was  fastened  being  rotten, 
gave  way,  as  the  conductor  was  climbing  it.  Kiley  v.  Rutland  R. 
Co.  (Vt.),  415. 

Limiting  Liability. 

Negligence  of  master  causing  injury  to  servant,  validity  of  con- 
tract.    Pugmire  v,  Oregon  Short  Line  R.  Co.  (Utah),  660. 

Rule  requiring  car  inspectors  and  repairers  to  see  for  themselves 
that  blue  flag  by  day  or  blue  light  by  night  is  displayed  at  each 
end  of  car  upon  which  they  are  working,  agreement  by  servant 
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to  obey  it  is  not  invalid  as  limiting  master's  liability  for  negli- 
gence. New  York,  etc.,  R.  Co.  v.  Ropp  (Ohio),  171. 
Presumption  of  negligence  on  part  of  master  did  not  arise  from 
fact  that  car  repairer  was  injured  while  repairing  trucks,  which 
had  been  removed  from  under  end  of  cars,  by  the  falling  of  end 
of  the  car,  which  had  been  jacked  up  by  other  employees  and 
rested  upon  the  jacks.  Moit  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.), 
176. 

Proximate  Cause. 

gwitchman's  contributory  negligence  in  attempting  to  effect  a 
coupling  in  a  dangerous  manner,  and  not  the  nail  in  broken 
beam  of  th,e  car,  was  proximate  cause  of  accident.  New  York, 
etc.,  R.  Co.  zf.  Hamlin  (Ind.),  370. 

Where  conductor  riding  on  coal  car  was  killed  through  the  car 
being  derailed  by  defective  track,  that  engineer  handled  the 
cars  negligently  did  not  relieve  railroad  from  liability  for  its 
negligence  respecting  the  track.  Pittman  v.  Chicago,  etc.,  R. 
Co.   (111.),  435. 

Rules. 

Authority  of  superior  servant  to  waive.  New  York,  etc.,  R.  Co. 
I'.  Ropp  (Ohio),  171. 

Reasonableness  of  rule  requiring  car  inspectors  and  repairers 
to  see  for  themselves  that  a  blue  flag  by  day  or  a  blue  light 
by.  night  is  displayed  at  each  end  of  car  or  cars  upon  which  they 
are  working.     New  York,  etc.,  R.  Co.  r.  Ropp  (Ohio),  171, 

Sufficiency  of  masters  rules  to  protect  servant.  Pearsall  v.  New 
York,  etc..  R.  Co.  (N.  Y.),  452. 

Scope  of  Employment. 

Crew  of  hand  car,  in  negligently  overspreading  it  in  going  to 
work  to  repair  track,  were  engaged  in  the  performance  of  their 
duty  to  their  master,  so  as  to  render  the  railroad  liable  for 
injury  to  one  of  the  crew  caused  by  his  being  thrown  from  the 
car.     Soderlund  t'.  Chicago,  etc.,  Ry.  Co.   (Minn.),  521. 

Foreman  of  bridge  gang's  act  in  throwing  water  cooler  belonging 
to  himself  from  moving  train,  whereby  pedestrian  on  right  of 
way  was  injured.  St.  Louis  S.  W.  Ry.  Co.  z\  Bryant  (Ark.), 
504. 

Street  railway's  liability  for  death  of  woman  accidentally  shot 
by  its  conductor  when  attempting  to  shoot  a  passenger,  suffi- 
ciency of  petition.  Savannah  Electric  Co.  v.  Wheeler  (Ga.), 
708. 

Street   railway's   liability   for  tort   committed   by   its   conductor. 
Savannah  Electric  Co.  v.  VVheeler  (Ga.),  708, 
Superior  officer's  ordinary  negligence,  rule  exempting  master  from 

liability  is  limited   to  cases  in  which   the  officer  has  immediate 

control   or    supervision    over    the   servant.     Louisville    &   N.    R. 

Co.  V.  Brown  (Ky.),  426. 
Switchman  was  entitled  to  recover  from  his  master,  the  railroad 

company,  for  injuries  received  by  reason  of  the  negligence  of 

union  depot  company's  servant  in  operating  switch.     Floody  v. 

Great  Northern  Ry.  Co.  (Minn.).  162. 
Union   depot   company's   employee's   negligence  causing  injury   to 

railroad    company's    employee,   liability   of   railroad.      Floody   v. 

Great  Northern  Ry.  Co.  (Minn.),  162. 

Warn  and  Instruct. 
Duty  of  foreman  to  give  customary  warning  of  approach  of  train 
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to  section  hand  is  a  nonassignable  one.     Germanus  v.  Lehigh 
Valley  R.  Co.  (N.  J.),  622. 
Question   for   jury,   under   the   circumstances,   whether   the   cus- 
tomary warnings  to  section  hands  of  the  approach  of  trains 
were  sufficient.    Germanus  v.  Lehigh  Valley  R.  Co.  (N.  J.),  622. 

Who  Are  Employees. 

Gate  tender  at  crossing  hired  and  paid  by  another  company. 
Boucher  v.  New  York,  etc.,  R.  Co.  (Mass.),  1. 

Union  depot  company's  servants  as  employees  of  railroad  com- 
pany.    Floody  V.  Great  Northern  Ry.  Co.   (Minn.),  162. 

Wife  of  manager  of  railroad  company's  outfit  cars  permitted  by 
company  to  accompany  her  husband  and  cook  for  the  outfit 
employees.  Pugmire  v.  Oregon  Short  Line  R.  Co.  (Utah), 
660. 

Work  Place. 

Degree  of  care  required  of  street  car  company.  Finley  v.  Louis- 
ville Ry.  Co.  (Ky.),  183. 

Implied  contract  of  master  to  furnish  safe  place  to  work.  Cooney 
V.  Commonwealth  Aye.   St.   Ry.   Co.   (\Iass.),  627. 

Jacking  up  end  of  car  for  purpose  of  repairing  trucks  was  not 
part  of  master's  duty  of  providing  safe  work  place,  and  was 
not  a  nonassignable  duty.  Moit  v.  Illinois  Cent.  R.  Co.  (C.  C. 
A.),  176. 

NEGLIGENCE. 

See  CARRIERS;  CHILDREN;  CROSSINGS;  FIRES  SET  BY 
LOCOMOTIVES  ;  INDEPENDENT  CONTRACTORS  ; 
MASTER  AND  SERVANT;  RAILROADS  IN  STREETS; 
STOCK,  INJURIES  TO;  STREET-  RAILWAYS;  TRES- 
PASSERS. 

Actionable  negligence,  elements  of.  Chicago  Union  Traction  Co. 
V.  Giese  (111.),  195. 

Complaint  was  sufficient  as  setting  forth  cause  of  action  based 
on  violation  of  ordinance  forbidding  the  running  of  locomotives 
backward  in  nighttime  without  a  light  on  the  rear  end.  Chi- 
cago &  E.  R.  Co.  V.  Lawrence  (Ind.),  652. 

Concurrent  negligence  of  defendant  and  third  person,  liability. 
Holmes  v.  Missouri  Pac.  Ry.  Co.   (Mo.),  551. 

Defendant  may  be  liable  if  his  negligence  contributes  with  that  of 
third  persons.     Holmes  v.  Missouri  Pac.  Ry.  Co.   (Mo.),  551. 

Evidence. 

Res    ipsa    loquitur,   when    doctrine    of   applies.      Chicago    Union 

Traction  Co.  t'.  Giese  (111.),  195. 
That  at  various  times  before  the  accident  street  cars  similar  to 
those  in  question  had  been  heard  and  felt  to  scrape  together 
when  passing  each  other  at  or  near  the  place  of  the  accident. 
Staples  V.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  315. 
Necessity  of  alleging  facts  showing.     Harris  v.  Southern   Ry.  Co. 

(Ga.),  508. 
Ordinary  care,  definition  of.    Pomroy  v.  Bangor  &  A.  R.  Co.  (Me.), 

123. 
Proof  of  injury  by  negligence  or  some  other  cause  is  insufficient. 

Crytler  r.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  448. 
Whether  question  for  court  or  jury.     Wilmington  City  Ry.  Co.  f. 
White  -(Del.),  791. 


826  GENERAL  IXUEX 

NUISANCES. 

Grade  railroad  crossing  authorized  by  state,  neither  railroad  nor 
municipality  is  responsible  for  dangers  resulting  solely  from  such 
a  construction,  the  only  duty  owing  by  them  to  highway  travelers 
being  the  statutory  one  of  maintaining  in  safe  condition  the  high- 
way as  established.    Cowles  v.  New  York,  etc.,  R.  Co.  (Conn.),  72. 

Grade  railroad  crossing  cannot  lawfully  exist  unless  in  pursuance 
of  state  authority.    Cowles  v.  New  York,  etc.,  R.  Co.  (Conn.),  72. 

Public  nuisance  committed  by  running  trains  through  town  at 
unsafe  speed  and  without  giving  crossing  signals,  what  must  be 
proved  to  show  existence  of.  Cincinnati,  etc.,  Ry.  Co.  v.  Com- 
monwealth (Ky.),  616. 

Public  nuisance  committed  in  running  trains  through  town  in  an 
unsafe  manner,  evidence  required  an  acquittal,  though  the  trains 
were  run  at  an  unreasonable  rate  of  speed.  Cincinnati,  etc.,  Ry. 
Co.  V.  Commonwealth  CKy.),  616. 

Speed  of  train  through  town  and  absence  of  warnings,  indictment 
charged  a  public  nuisance.  Cincinnati,  etc.,  Ry.  Co.  v.  Common- 
wealth (Ky.),  616. 

NURSING. 

See  PERSONAL  INJURIES. 

PENAL  STATUTES. 

See  CONSTITUTIONAL  LAW. 

PERSONAL  INJURIES. 

Damages. 

Confusing  instruction  as  to  compensatory  damages.     Doherty  f. 

Des  Moines  City  Ry.  Co.  (Iowa),  477. 
Excessive    verdict    to   be    set    aside    unless    remittitur    be    made. 

Pomroy  v.  Bangor  &  \.  R.  Co.  (Me.),  123. 
Mental  and  physical  suffering,  right  to  recover  for.     Owensboro 

City  Ry.  Q,o.  v.  Robertson   (Ky.),  735. 
Mental  anguish  and  pain  suffered  while  pinioned  in  train  wreck, 

and  in  danger  of  being  burned  to  death.     Louisville  &  N.   R. 

Co.  V.  Brown  (Ky.),  426. 
Mental  pain,  there  was  no  error  in  including  the  element  of  in 

an  instruction  on  subject  of  damages.     St.  Louis,  etc.,  Ry.  Co. 

V,  Leamons  (Ark.),  744. 
Nursing  by  members  of  injured  person's  family,  expense  of  was 

not  recoverable.    Gibney  v.  St.  Louis  Transit  Co.  (Mo.),  720. 
Province  of  court  of  appeals  where  it  is  claimed  that  verdict  is 

excessive.     Cincinnati,  etc.,  Ry.  Co.  v.  Champ  (Ky.),  265. 
$600  as  compensatory  damages  was  not  excessive.     C)wensboro 

City  Ry.  Co.  v.  Robertson   (Ky.),  735. 
$3,500  could  not  be  said  to  be  excessive.     Connell  v.  Seattle,  etc., 

Ry.  Co.  (Wash.),  701. 
$5,500,  whether  excessive  verdict  for  loss  of  leg.    Chesapeake  &  O. 

Ry.  Co.  z\  Fortune  (Va.),  255. 
$7,500  was  not  such  an  excessive  verdict  as  to  indicate  passio.n 

or   prejudice,   where   it   appeared    that    the    derailment   of   her 

street  car  resulted  in  plaintiff's  miscarriage  and  other  injuries. 

O'Gara  v,  St.  Louis  Transit  Co.  (Mo.),  333. 
$8,500   was   not   excessive.     Cincinnati,   etc.,    Ry.    Co.   v.   Champ 

(Ky.),  265. 
$10,000  is  an  excessive  recovery  for  injury  to  foot  and  other  parts 

of  plaintiff's  body,  where  the  injuries  do  not  appear  to  be  per- 
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manent,  though  punitive  damages  are  allowable.     Louisville  & 
N.  R.  Co.  V.  Brown  (Ky.),  426. 
$30,000   was   excessive  verdict   for   injuries   to   passenger,   which 
consisted   of  neurasthenia,  etc.      Gibney  v.   St.   Louis   Transit 
Co.  (Mo.),  720. 

PLEADING. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CONTRIBU- 
TORY NEGLIGENCE;  CUSTOM  AND  USAGE;  FIRES 
SET  BY  LOCOMOTIVES;  INTERSTATE  COMMERCE; 
NEGLIGENCE. 

PRESCRIPTION. 

See  ADVERSE  POSSESSION. 

PRESUMPTIONS. 

See  DEATH  BY  WRONGFUL  ACT;  MASTER  AND  SERV- 
ANT. 

PROCESS. 

See  RAILROADS. 

QUO  WARRANTO. 

See  STREET  RAILWAYS. 

RAILROAD  AID. 

Certain  provision  as  to  notice  for  election  on  question  of  levying 
tax  was  complied  with  when  the  railroad  was  in  operation  be- 
tween certain  points  and  a  depot  was  constructed  as  required, 
though  off  the  main  line  and  on  a  spur  track.  Whitney  v.  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  62. 

Tax  was  earned  when  the  railroad  was  in  actual  operation  between 
the  specified  points,  whatever  the  financial  ability  of  the  railroad 
company  to  extend  it  further.  Whitney  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  62. 

There  was  no  fraud  to  sustain  injunction  against  collecting  taxes 
voted  in  aid  of  construction  of  the  railroad  where  railroad  pro- 
cured cancellation  of  illegal  excess  of  bonds  before  the  hearing, 
and  none  of  the  bonds  had  been  negotiated.  Whitney  v.  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  62. 

RAILROADS. 

See  COMMON  CARRIERS;  JUDICIAL  NOTICE;  MANDA- 
MUS; STREET  RAILWAYS;  TAXATION. 

Certain  foreign  railroad  company  was  transacting  business  in 
Maryland,  within  meaning  of  certain  statute,  so  as  to  be  liable 
to  suit  in  any  of  the  courts  of  the  state  on  any  transaction  therein. 
Central  of  Georgia  Ry.  Co.  v.  Eichberg  (Md.),  356. 

Contracts  relating  to  operation  of  railroads  may  be  specifically  en- 
forced.    Taylor  v.  Florida,  etc.,  Ry.  Co.  (Fla.),  289. 

Kurd's  Rev.  St.  1905,  c.  32,  §§  50-58,  providing  for  changing  cor- 
porate names,  places  of  business,  and  objects  for  which  cor- 
porations were  formed,  etc.,  is  applicable  to  railroads.  Cairo, 
etc.,  Ry.  Co.  v.  Woodyard  (111.),  592. 

Service  of  process,  upon  what  agent  of  foreign  railroad  may  it  be 
made.    Central  of  Georgia  Ry.  Co.  v.  Eichberg  (Md.),  356. 

State's  right  to  regulate  public  service  corporations.  England  v. 
Southern  Ry.  Co.  (N.  Car.),  693. 
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Where  the  subject  matter  of  a  contract  made  by  a  railroad  cor- 
poration is  not  foreign  to  its  lawful  purposes,  and  is  not  for- 
bidden by  statute,  and  is  not  otherwise  illegal,  it  will  not  be 
nullified  by  the  courts.  Taylor  v,  Florida,  etc.,  Ry.  Co.  (Fla.), 
289. 

RAILROADS  IN  STREETS. 

See  CROSSINGS;  NUISANCES;  TRESPASSERS. 

Care  required  of  engineer  to  avoid  collisions  with  other  users  of 

streets.    Holmes  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  551. 
Interstate    commerce,    ordinance    requiring    railroad    to    maintain 

lights  at  street  crossings  was  not  invalid  as  an  interference  with. 

Pittsburg,  etc.,  Ry.  Co.  v.  Hartford  City  (Ind.),  82. 
Lights  at  street  crossings,  validity  of  ordinance  requiring  railroad 

to  maintain.     Pittsburg,  etc.,  Ry.  Co.  v.  Hartford  City  (Ind.),  82. 
Ordinance   requiring  railroad   to  maintain  electric   lights   at   street 

crossings  was  not  invalid  as  impairing  efficiency  of  headlights  on 

locomotives.     Pittsburg,  etc.,  Ry.  Co.  t'.  Hartford  City  (Ind.),  82. 
Right  of  public  to  use  of  roadbed.     Birmingham  Ry.,  etc.,  Co.  v, 

Jones  (Ala.),  781. 

Signals. 

Ky.  St.,  1903.  §  786,  confers  on  municipalities  exclusive  power  to 
determine  by  ordinance  what  signals  shall  be  given  therein  by 
trains  running  through  their  corporate  limits.     Cincinnati,  etc., 
Ry.  Co.  t'.  Commonwealth  (Ky.),  616. 
Statutory  power  of  town  of  the  sixth  class  to  require  certain  pre- 
cautions to  be  observed  in  running  trains  within  its  limits.     Cin- 
cinnati, etc.,  Ry.  Co.  v.  Commonwealth  (Ky.),  616. 

REMOVAL  OF  CAUSE. 

See  FEDERAL  JURISDICTION. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  EMINENT  DOMAIN;  STA- 
TIONS AND  DEPOTS. 

Construction  of  railroad  right  of  way  deed.  Taylor  v.  Florida,  etc., 
R}'.  Co.  (Fla.),  289. 

Railroad  acquiring  for  a  right  of  way  land  over  which  indi- 
viduals exercised  and  claimed  a  right  of  w*ay  adverse  to  and  by 
recognition  of  the  owner  is  chargeable  with  notice  of  the  right 
of  the  individuals.    Trustees  v.  Slaughter  (Ky.),  351. 

Specific  performance  by  railroad  of  conditions  of  its  right  of  way 
deed,  when  enforceable.  Taylor  v.  Florida,  etc.,  Ry.  Co.  (Fla.), 
289. 

SPECIFIC  PERFORMANCE. 

See  RAILROADS;  STATIONS  AND  DEPOTS. 

STATIONS  AND  DEPOTS. 

Constitutionality  of  Ark.  Acts,  1903,  p.  303,  §  1,  requiring  railroads 
to  maintain  separate  waiting  rooms  for  the  white  and  African 
races  and  keep  them  heated  and  supplied  with  drinking  water, 
etc.    State  V.  St.  Louis  &  S.  F.  R.  Co.  (Ark.),  iio. 

Contract  of  railroad  to  maintain  spur  track  and  depot  at  certain 
place,  when  equity  may  enforce  specific  performance  of.  Taylor 
V.  Florida,  etc.,  Ry.  Co.  (Fla.),  289. 

Indictment  charging  violation  of  Ark.   Acts,   1903,  p,  303,  §   2,   in 
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failing  to  keep  waiting  room  heated  and  supplied  with  drinking 
water,  was  void  for  uncertainty.  State  v.  St.  Louis  &  S.  F.  R.  Co. 
(Ark.),  110. 

Indictment  charging  violation  of  Ark.  Acts,  1903,  p.  303,  §  1,  in 
neglecting  to  keep  waiting  room  at  certain  station  properly  heated 
and  supplied  with  drinking  water,  but  failing  to  designate  whether 
the  waiting  room  intended  for  the  white  or  the  one  intended  for 
the  African  race  was  meant,  was  void  for  uncertainty.  State  v, 
St.  Louis  &  S.  F.  R.  Co.  (Ark.),  110. 

Lighting  platforms,  degree  of  care  required  of  railroads.  Marry- 
man  t/.  Chicago  G.  W.  Ry.  Co.  (Iowa),  94. 

Lights  for  platforms,  sufficency  of  a  question  for  jury.  Marryman 
V.  Chicago  G.  W.  Ry.  Co.  (Iowa),  94. 

Maintenance  of  depot  and  spur  track  at  point  near  hotel  of  grantor 
of  railroad's  right  of  way,  when  conditions  of  right  of  way  deed 
will  be  specifically  enforced.  Taylor  v.  Florida,  etc.,  Ry.  Co. 
(Fla.),  289. 

Platform  steps,  duty  to  provide.  Marryman  v.  Chicago  G.  W.  Ry. 
Co.  (Iowa),  94. 

Platforms  and  lights,  degree  of  care  with  respect  to  due  pas- 
senger alighting  at  intermediate  station.  Marryman  v.  Chicago 
G.  W.  Ry.  Co.  (Iowa),  94. 

STOCK,  INJURIES  TO. 

Backing  the  locomotive  at  high  rate  of  speed  was  evidence  of  neg- 
ligence.    Miller  v.  Chicago,  etc.,  Ry.  Co.  (S.  Car.),  32. 

Burden  of  showing  that  trespassing  animal  was  killed  by  train,  and 
that  the  killing  was  negligent,  is  on  plaintiff.  Gibson  v.  Iowa 
Cent.  Ry.  Co.  (Iowa),  225. 

Contributory  Negligence. 

Recovery  for  injury  to   horse   was  precluded   because   plaintiff's 
own  conduct,  in  preventing  railroad's  employees  from  repair- 
ing its  right  of  way  fence,  and  continuing  to  use  his  land  as  .a 
pasture  with  knowledge  that  such  fence  was  defective,  proxi- 
mately contributed  to  bring  about  the  condition  which  resulted 
in  the  injury.    Baltimore  &  O.  R.  Co.  v.  Mcllyar  (Ohio),  763. 
Crossing  signals,  failure  to  give  did  not  authorize  verdict  for  plain- 
tiff,  whose  cattle   were   struck  by  locomotive   while   trespassing 
near  crossing.    Miller  v.  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  32. 

Evidence, 

Trainmen's  testimony  that  they  did  not  see  the  animals,  weight 
of.    Miller  v,  Chicago,  etc.,  Ry.  Co.  (S.  Car.),  32. 

Horse  killed  while  trespassing  upon  railroad  right  of  way  in 
violation  of  ordinance,  at  point  where  company  had  no  right  to 
fence  its  track,  liability  of  railroad.  Gibson  v.  Iowa  Cent.  R.  Co. 
(Iowa),  225. 

In  action  for  negligent  killing  of  animal  on  railroad  track,  where 
the  evidence  is  circumstantial,  the  circumstances  shown  must 
negative  every  other  hypothesis  except  that  of  defendant's  negli- 
gence.   Gibson  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  225. 

Insufficiency  of  evidence  to  support  verdict  for  plaintiff.  Kennedy 
f.  Chicago,  B.  &  Q.  Ry.  Co.  (Neb.),  497. 

Mere  killing  of  animal  by  collision  with  train  is  not  evidence  of 
negligence,  nor  can  negligence  be  established  by  inference  and 
conjecture  in  contradiction  to  good  testimony.  Kennedy  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.  (Neb.),  497. 
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Presumption  of  Negligence. 

Rebutted  by  evidence  of  good  condition  of  engine  and  roadbed, 
and  of  competency  of  engineer  and  fireman,  and  that  they  did 
not  see  the  animals.  Miller  v.  Chicago,  etc.,  Ry.  Co.  (S. 
Car.).  32. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK  ;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CROSSINGS;  MASTER  AND  SERV- 
ANT. 

Appliances. 

Necessity  of  proving  that  certain  appliances  are  in  general  use 
by  street  railways,  rule  not  applicable  to  appliances  the  use  of 
which  is  a  matter  of  general  knowledge.  Spiking  v.  Consoli- 
dated Ry.  &  P.  Co.  (Utah),  457. 

Street  railway  is  only  required  to  adopt  methods,  machinery,  and 
appliances  in  accordance  with  ordinary  usage  of  the  business. 
Spiking  V.  Consolidated  Ry.  &  P.  Co.  (Utah),  457. 

Evidence. 

Res  ipsa  loquitur,  injury  is  within  maxim  of  where  it  was  caused 
by  street  car  leaving  track  and  strikin^g  wagon  in  which  plain- 
tiff was  riding.  Chicago  Union  Traction  Co.  v.  Giese  (111.), 
195. 

Mutual  Rights. 

Mutual  rights  and  duties  of  street  railways  and  other  users  of 
streets.    Smith  ?;.  Connecticut  Ry.  &  L.  Co.  (Conn.),  201. 

Public's  right  to  use  part  of  street  covered  by  tracks.    Spiking  v. 
Consolidated  Ry.  &  P.  Co.  (Utah),  457. 
Quo  warranto,  bill  irt  nature  of  to  test  street  railway's  right  to  use 

street  cannot  be  maintained  by  private  individual.    Thirteenth  & 

Fifteenth  Sts.  Pass.   Ry.  Co.  v.  Broad  Street  Rapid  Transit  St. 

Ry.  Co.  (Pa.),  61. 

TAXATION. 

Certain  statute  of  Wisconsin  is  not  objectionable  on  the  ground  that 
it  discriminates  between  members  of  a  class,  though  it  is  appli- 
cable to  railroads  only,  since  for  the  purposes  of  taxation  rail- 
roads constitute  a  .separate  class;  and  all  railroads  are  treated 
alike.    State  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.).  532. 

Obligation  imposed  on  railroads  by  Wis.  Rev.  St.  1898,  §§  1211, 
1213,  imposing  on  railroads  annual  license  fees  based  on  their 
gross  earnings,  is  imposed  by  state  under  its  taxing  power. 
State  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  532. 

TICKETS  AND  FARES. 

Conditional  roundtrip  ticket,  having  the  words  "Charleston,  S.  C, 
and  Return"  written  in  ink  across  the  printed  matter,  whether 
new  contract  made,  or  old  one  rendered  ambiguous.  Sellers  v. 
Atlantic  C.  L.  R.  Co.  (S.  Car.)  306. 

Evidence. 

Parole  evidence  to  explain  ticket.  Sellers  v.  Atlantic  C.  L.  R- 
Co.  (S.  Car.),  306. 
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TRESPASSERS. 

See  LICENSEES. 

Care  due  from  trainmen  to  person  walking  along  path  on  right  of 
way.    St.  Louis  S.  W.  Ry.  Co.  v.  Bryant  (Ark.),  504. 

Care  due  person  attempting  to  climb  between  cars  of  train  which 
had  not  been  obstructing  the  highway  crossing  for  an  unreason- 
able time.     Southern  Ry.  Co.  v.  Clark  (Ky.),  246. 

Liability  because  of  possibility  of  trainmen  discovering  trespasser's 
peril  in  time.    Rader's  Adm'x  v.  Louisville  &  N.  R.  Co.  (Ky.),  528. 

Lookouts. 

Duty  of  trainmen.     St.  Louis  S.  W.   Ry.  Co.  v.   Bryant  (Ark.), 
504. 

Signals. 

Failure  to  give  warning  of  train  passing  through  town  or  city  or 
approaching    crossing    will    render    railroad    liable    for    injury 
caused  thereby,  even  to  a  trespasser.     Rader's  Adm*x  v.  Louis- 
ville'&  N.  R.  Co.  (Ky.),  528. 
Speed  of  train,  when  negligent  as  to  trespasser  or  licensee  on  rail- 
road  track.     Rader's   Adm'x  v.    Louisville   &   N.    R.   Co.    (Ky.), 
528. 

TRIAL. 

Judge's  statement  as  to  possibility  of  knowing  ownership  of  engine 
supposed  to  have  set  the  fire  in  question  was  not  a  charge  on  the 
facts.     Stroud  v.  Columbia,  etc.,  R.  Co.  (S.  Car.),  28. 

Misconduct  of  plaintiff,  in  personal  injury  case,  in  crying  and 
trembling,  etc.,  in  view  of  jury.  Connell  v.  Seattle,  etc.,  Ry.  Co. 
(Wash.),  701. 

"Striking"  employee  of  defendant  street  railway  as  juror,  new  trial 
should  have  been  granted  because  of  disqualification  of.  Gibney 
V.  St.  Louis  Transit  Co.  (Mo.),  720. 

USAGE. 

See  CUSTOM  AND  USAGE. 

VENUE. 

See  RAILROADS. 


V. 
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